





THE 

ENGLISH AND EMPIEE DIGEST 

WITH 

CX>HPLETE AMD KXBAUSnYK 

ANNOTATIONS. 


VOLUME XXXVII. 




THE 


ENGLISH AND EMPIR 

DIGEST 


OOMl’LETK AND EXHAUSTIVE 

ANNOTATIONS 

BBINa 

A COMPLETE DIGEST OF EVERY ENGLISH CASE REPORTED 
FROM EARLY TIMES TO THE PRESENT DAY, WITH ADDITIONAL 
CASES FROM THE COURTS OF SCOTLAND, IRELAND, THE EMPIRE 
OF INDIA, AND THE DOMINIONS BEYOND THE SEAS, 

AMD IMCLUDIMO 

COMPLETE AND EXHAUSTIVE ANNOTATIONS GIVING ALL THE 
SUBSEQUENT CASES IN WHICH JUDICIAL OPINIONS HAVE BEEN 
GIVEN CONCERNING THE ENGLISH CASES DIGESTED. 


VOLUME xxxvrr. 


PAWNS AND PLEDGES. 
PEERAGES AND DIGNITIES. 
PERPETUITIES. 

PERSONAL PROPERTY. 
POLICE. 

POOR LAW. 


POST OFFICE. 

POWERS, 

PRESS AND PRINTING. 

PRISONS. 

PRIZE LAW AND JURISDICTION. 


LONDON : 

HUTTERWORTH & CO. (Publishbrs), Ltd. 
Bkll Yard, Temple Bar. 


SYDNEY : 
MELBOURNE : 


BUTTEBWOBTH &> CO. (AUBTBALIA), LTD. 


CALCUTTA : 

MADBAS: BUTTEBWOBTH & GO. (INDIA), LTD. 

BOMBAY : 

TORONTO: BUTTEBWOBTH & CO. (PUBLISHERS), LTD. 

WELLINGTON (N.Z.) : BUTTEBWOBTH & CO. (AUSTRALIA), LTD. 


1928 


PUNTED IN OBNAT BBITAIN 




THE 


ENGLISH AND EMPIRE 

DIGEST 


WITH 

OOMPLETK AND EXHAUSTIVE 

ANNOTATIONS 

BHDra 

A COMPLETE DIGEST OF EVERY ENGLISH CASE REPORTED 
FROM EARLY TIMES TO THE PRESENT DAY, WITH ADDITIONAL 
CASES FROM THE COURTS OF SCOTLAND, IRELAND, THE EMPIRE 
OF INDIA, AND THE DOMINIONS BEYOND THE SEAS, 

AND INGLUDINO 

COMPLETE AND EXHAUSTIVE ANNOTATIONS GIVING ALL THE 
SUBSEQUENT CASES IN WHICH JUDICIAL OPINIONS HAVE BEEN 
GIVEN CONCERNING THE ENGLISH CASES DIGESTED. 

VOLUME XXXVII. 


PAWNS AND PLEDGES. 
PEERAGES AND DIGNITIES. 
PERPETUITIES. 

PERSONAL PROPERTY. 
POLICE. 

POOR LAW. 


POST OFFICE. 

POWERS. 

PRESS AND PRINTING. 

PRISONS. 

PRIZE LAW AND JURISDICTION. 


LONDON 

BUTTERWORTH &■ 00. (Publishers), Ltd. 
Bell Yard, Temple Bar. 

STDNBT: BUTTBBWOBTH tfc 00. (aUSTBALIA), LTD. 

MBLBOURNB : 

OALOUTTA : 

MADRAS: BUTTBBWOBTH & 00. (INDIA), LTD. 

BOMBAY : 

TORONTO : BUTTBBWOBTH & CO. (PUBLISHBBB), LTD. 

WBLLINGTON (N.Z.) : BUTTBBWOBTH & 00. (AUSTRALIA), LTD. 


1928 

fbixtbd ih obbat bbhaih 



f>c(nte5 in 0teat JSvttatn 

BY 

WILLIAM CLOWES & SONS, LIMITED. 
London and Beccles. 



£^ftorfal :!Boar^• 


COMMBNOESD UNDBH THB DlBBOTIOK OP 
the late 

THB BIGHT HONOUBABLiB THB 

earIj of HAESBURY, 

LORD HIGH CHANCELLOR OF GREAT BRITAIN, 1885 - 86 , l 8 Se> 92 , and 1865-1005 
A MBMBBB OF THB JUDIOZAL GOMM1TTBB OF HIS MAJBSTY^S 
MOST HOKOI7RABL.B PRIW OOUNOIL. 


£5itov in Chief : 

Sm T. WILLES CHITTY, Bart., K.C., 

BBKGHBR OF THB IKNBB TBMPLB, 

LATB SENIOR MASTER OF THE SUFRBMB COURT AN1> KlNG^S RBMBMBRANOBR» 

MAH^AOLNQ EDITOR OF ••THE DAWS OF Ba^ODAND.” 


Revisino Shitors: 

HARRY GEEN, Esq., 

OF THB MIBDI 4 E TEMPLE, BARRISTER- AT- LAW, 

AN1> 

R. K. HANDOO, Esq , M.A., 

OF THE MIDBLB TEMPLE, BARRISTEB-AT-LAW. 

Assisted hy 

E. S. MOBERIjV BEDD, Esq., and W. KERR OHADMERS, Esq., M.A., 

BARBISTERS-AT-LAW. 

Colonial Hht^ioind BOitor: 

HENRY STEPHEN, Esq., 

OF ZEOB MIDBLB TEMPLE, BARBiaTER-AT-LAW. 



SnMMtotrtal Statt: 

John SouTBAUi, SSsq^ BJL, B. Habbibom, Bbq., B.A., Bboxbau) Dodo, Bbq., 
Fbhap B. !teoiiABON, Bbq., B.A., L1L1.B., Ij. O. Baoir-Oox, Bbq., B.A., A. C. 
Obainobb, Bbq., B.A., B. M. Hoy, Bbq., W. J. Widdiahb, Bbq., B.A., A. 
Oabbbbab, Bbq., LL.B., H. Aijdbyn PaxiHbb, Bbq., M.A., H. Pabbibh, Bbq., 
LIi.B., J. B. O. Jonbb, Bbq., B.A., B. Hbhdby Whitb, Bbq., G. I. A. Watbon, 
Bbq., S. G. G. Bdgab, Bbq., M.A., W. H. Bi.ahbbty, Bbq., M.A., M. B. 
BiiLihobb, Bbq., B. Gbabam Gbovbb, Bbq., M.A., W. A. Hamhbbton, Bbq., 
B.A., A. P. Abnold, Esq., B. D. H. Obbobnb, Bbq., B.A., P. P. Skottowb, 
Bbq., IiliB., B. B. B. Oobbon, Ebq., IjIi.B., HowbiiIi Jonbb, Bbq., B.A., BarriBterB- 
at-liaw ; I. Gwynnb Jonbb, Bbq., B.A., Solicitor of the Supreme Court ; and 
J. H. E^bhbb Bvanb, Bbq., B. H. Oodb HoujAnd, Bbq., B.A., B. Stopfobd 
HoiiIjAnd, Bbq., and B. PowbiiIi, Bbq., B.A., B.O.Li. 

BBSocUite £&itor 0 anb BMoiaorp J3oac2>* 

Scot[an^: 

The Right Hon. LORD SALVESBN, 

VOBMBBLY 8BNATOB OY THB OOUBOH OV JUSTIOB, BOOTIANn. 


9reUin5 : 

Thb Right Hon. CHARLES A. O’CONNOR, 

LATELY A JUDGE OW THE SUPREME COURT OT THE IRISH FREE STATE. 

The Right Hon. Sik DUNBAR PLUNKBT BARTON, Bart., 

LATELY A JUDGE OP THE OHAKOERY DIVISIOH AHD FORMERLY 
A JUDGE OF THE KINO*8 BENCH DIVISION AND OF THE 
HIGH COURT OF JUSTIOB IN IRELAND^ 

AND 

ths laU 

HENRY DANIEL CONNER, Esq., M.A.. 

ONE OF HIS majesty’s COUNSEL. 


Ubc Bmpire of 5nMa: 

The Right Hon. Sir LAWRENCE JENKINS, K.C.I.E., 

LATELY CHIEF JUSTIOB OF BENGAL, 

A MEMBER OF THB JUDICIAL OOMMUTEE OF HIS MAJESTY’S 
MOST HONOURABLE PRIVY COUNCIL. 


Ubc Dotninfon of CanaOa : 

The Right Hon. Sir CHARLES FITZPATRICK, G.C.M.G., 

FORMERLY CHIEF JUSTICE OF THE SUPREME COURT OF CANADA, 

A MEMBER OF THB JUDICIAL COMMITTEE OF HIS MAJESTY’S MOST HONOURABLE 
PRIVY COUNCIL, NOW LIEUTENANT- GOVERNOR OF THE PROVINCE OF QUEBEC. 

the late 

The Right Hon. Sir LOUIS HENRY DAVIES, K.C.M.G., 

CHIEF JUSTICE OF THB SUPREME COURT OF CANADA, 

A MEMBER OF THB JUDICIAL COMMITTBE OF HIS MAJESTY’S 
MOST HONOURABLE PRIVY COUNCIL, 

AND 

E. R. CAMERON, 'Esq., K.C., 

REGISTRAR OF THE SUPREME COURT OT CANADA. 



JLbc |>tovfiices of CaiuUMi: 


TUbetUu 

Thb Hon. HORACE HARVEY, 

GBZBF JU B TIOa OF XSB BTTFBXMB OOXTBT OF AUSIBBTA* 

JSrittab Oolumbfa. 

Thb Hon. JAMES A. MACDONALD, 

nilf U t lT JUSTXOX OF THB OOtTBT OF APPBAX* FOB BBITISH COLUMBIA* 

Aamtoba. 

tTie late 

Thb Hon. THOMAS G. MATHERS, 

CmXT JUSTIOB OV THB OOUBX OB KIBa’S BBBOB; KABETOBA. 

T.ew Srunswtclu 

Thb Hon. OSWALD S. CROCKET, 

A JUDQB OF THB 8UFBBMB OOUBT OF BBW BBUBSWIOK. 

Vloua ScotUL 

Thb Hon. BENJAMIN RUSSELL, 

A JUSOB OB THB BUBBBiai OOXTHT OB BOYA 800TIA. 

•ntatfo. 

Thb Hon. W. E. MIDDLETON, 

A JHOOB OB THB BHBBBHB OOUBT OB OBTABIO. 

pcfnce jEbwarb ^alanb. 

Thb Hon. JOHN A. MATHIESON, 

CHIEF BUSnaB OB THB SUBBBHB OOUBT OB BBIBOB BDWABD I8LABD. 

dlttebea 

Thb Hon. Snt FRANCOIS X. LEMIEUX, 

OBXBB JUSTIOB OB THB BUBBBIOB OOUBT OB THB BBOYIBOB OB QUEBEO. 

Saabatcbewan. 

Thb Hon. Sir FREDERICK W. G. HAULTAIN, 

CHZXF JUSTIOB OF SASKATOHBWAlir. 


Ube Commonwealtb ot Hustralia: 

the late 

The Right Hon. Sib SAMUEL WALKER GRIFFITH, G.C.M.G., 

CHIEF JUSTXCH OF AUSTRALIA, 

A MEMBER OF THE JUDICIAL COMMITTBB OF HIS MAJESTY’S MOST HONOURABLE 

FBIVy COUNCIL. 

Aeeiated by 

PROFESSOR THE HON. JOHN BEVERLEY PEDEN, 

PEAK OF THE FACULTY OF LAW, 

AND 

Re ClilVIi TEECEy EsQop 

BABBIBTER-AT-LAW. 



Ubc dominion of llew Ztolan5: 

The Eight Hon. Sib KOBERT STOUT, K.C.M.G., 

CHI EF JUSTICE OF NEW ZEALAND, 

A MEMBER OF THE JUDICIAL OOMMITTSE OF HIS MAJESTY’S MOST HONOURABLE PRIYY OOUNGIL. 


XTbe Eomfnton of ’newfounOlanb: 

The Hon. Sir WILLIAM H. HORWOOD, 

OHimr JusTics or NswiroinroiiAin), 


TCbe Union of South Hftica; 

The Right Hon. Sir JAMES ROSE-INNES, K.C.M.G., 

CHIEF JUSTICE OF THE UNION OF SOUTH AFRICA, 

A MEMBER OF THE JUDICIAL COMMITTEE OF HIS MAJESTY’S MOST HONOURABLE 

PRIVY COUNCIL. 

Assisted hy 

MURRAY BISSET, Esq., 

BABRISTEB-AT LAW. 


SMnfnisttation 9rganUer : 

Miss Wwifbed Smallwood. 



The Titles In this Volume have been contributed as follows: — 


TITLB 

OONTBIBUTBD BT 

1 

^AWNS AND PLEDGES. 

J. ALUN PUGH, Estt., Barrister-at-Law. 

PEERAGES AND DIGNITIES. 

F. L. C. HODSON, Esa., M.C., B.A., 
Barrister-at-Law. 

?ERPETUITIES. 

E. C, P. LASCELLES, Esa., O.B.E., and 
H. J. GOOLDEN, Esa., M.A., Bar- 
risters-at-Law. 

=»ERSONAL PROPERTY. 

H. W. CLEMENTS, Esa., Barrister-at-Law. 

»OLICE. 

E. A. HAWKE, Esa, and D. EIFION 
EVANS, Esa., B.A., LL B., Barristers- 
at-Law. 

’OOR LAW. 

ALEXANDER CAIRNS, Esa-, and C. A. 
COLLINGWOOD, Esa., M.A., LL.B., 
Barristers-at-Law, assisted by E. STOP- 
FORD HOLLAND, Esa. 

"•OST OFFICE. 

W. E. WATSON, Esa., Barrister-at-Law, 
F.R.I.B.A., Assoc.S.I. 

POWERS. 

E. C. P. LASCELLES, Esa., O.B.E., 
J. T. MILES, Esa., M.A.(Oxon), B.A. 
(Lond), and H. W. CLEMENTS, Esa, 
Barristers-at-Law. 

PRESS AND PRINTING. 

ALEXANDER CAIRNS, Esa., and S. G. G. 
EDGAR, Esa., M.A., Barristers-at-Law. 

PRISONS. 

Hon. D. MESTON and D. EIFION 
EVANS, Esa., B.A., LL.B., Barristers- 
at-Law. 

PRIZE LAW AND JURISDIC- 

N. E. MUSTOE, Esa., M.A., LL.B., Bar- 

TION. 

rister-at-Law. 


In this Volume Bns^llsh Cases reported up to i st September* 1937, are included* 
nd other cases are Included so far as the Volumes of Reports of the same were 
vallable in London on that date. 





TABLE OP CONTENTS 

AMD 

TABLE OF CROSS-REFERENCES. 


Reports vnctajid^ in this Work and their AlibrevtOftions - - - - xxi 

Abbreviations used in this Work _ — — - xzxix 

Meaning of Terms used in Classifying Annotating Cases _ _ - xliii 

Table of Cases - -- -- -- -- - xlv 


PAWNS AND PLEDGES -------- 

{For detailed Table of Contents and Table of Cross - References , see pages 1, 2.] 


1—26 


PAYMA8TEB-G ENERAL . 
See Bbvenue!. 


PAYMENT AND TENDER. 

See Contra,ot; Limitation of Actiomb; Money and Monby-Lendino ; 

Bale of Goodb. 


PAYMENT INTO COURT. 

See Admiralty ; Auction and Auctioneers ; Bankruptcy and Insolvency ; 
Compulsory Purchase of Land and Compensation ; Conflict of Laws ; 
Contempt of Court, Attachment, and Committal ; County Courts ; 
Damages ; Rbceivebs ; Trusts and Trustees ; and Titles passim. 

PEACE, ARTICLES OF THE. 

See Magistrates. 


PEACE, CLERK OP THE. 

See Local Government; Magistrates. 



Table oe Oonteets. 


zii 


PEDIGREE. 
See Evisbnob. 


PEDLARS. 

See Markets and Fairs; Street and Aerial Traffic. 


7AOB 

PEERAGES AND DIGNITIES 28—50 

IFor detailed Table of Contents and Table of Oross-Beferenees, see pages 28, 29.] 


PENALTIES, RELIEF AGAINST. 

See Bonds; Building Contracts, Engineers, and Architects; Equitt; 

Landlord and Tenant. 

PENALTY. 

See Crihinal Law and Procedure; Damages; Equity. 

PENSIONS. 

See Bankruptcy and Insolvency; Chobbs in Action ; Constitutional Law; 
Contract; Criminal Law and Procedure; Crown Practice; Ecclesi- 
ASTicAL Law ; Education ; Lunatics and Persons of Unsound Mind ; 
Metropolis ; Police ; Post Office ; Prisons ; Public Authorities, Bodies 
AND Officers; Revenue; Royal Forces; and Titles passim. 


PERCOLATION. 

See Easements and Profits X Prendre ; Mines, Minerals, and Quarries ; 

Waters and Watercourses. 

PERFORMING RIGHTS. 

See Copyright and Literary Property. 

PERJURY. 

See Criminal Law and Procedure. 

PERMANENT BUILDING SOCIETY. 

See Building Societies. 


PERPETUATING TESTIMONY. 
See Equity; Evidence. 



Table oe Contents. zui 

PAaa 

PERPETUITIES - 62—161 

IFor detailed Table of Contents and Table of Cross - Befereneee , see pages 62 — 64.3 

PERSONAL PROPERTY 162—172 


[For detailed Table of Contents and Table of Crose - Befereneee , see pages 162, 168.] 

PERSONAL REPRESENTATIVES. 

See Exboutobs and Administratobs. 

PERSONATION. 

See Gbiminai, Law and Pboobdubb. 

PETITION OF RIGHT. 

See Cbown Pbaotice. 

PHYSICIANS. 

See Mbdicinb and Pharmacy. 

PICTURES AND PHOTOGRAPHS. 

See COPYBIQHT AND LiTBBABY ProPEBTY. 

PIER. 

See Shipping and Navigation; Waters and Watercourses. 

PILOT AND PILOTAGE. 

See Skipping and Navigation. 

PIN-MONEY. 

See Husband and Wipe. 

PIRACY. 

See Crihinaij Law and Procedure. 

PISTOLS. 

See Revenue ;• Sale op Goods ; Trade and Trade UNioNSja 

PLAINT. 

See County Courts. 


PLATE. 

See Criminal Law and Procedure; Trade Marks, Trade Names,. 

AND Designs; Wills. 



XVI 


Ti^liE OF CONTINTS. 


POWBB OF APPOINTMENT. 

See Bankbuftcv akd Imsolvsnoy; Equity; Powers. 

POWEE OF ATTORNEY. 

See Agency ; Bankers and Banking; Deeds and Other Instruments; 

AND Titles passim. 


POWERS 


FAQl! 

880—638 


[For detailed Table of Contents and Table of Cross - Hcferences , see pageB 880 — 884.] 


PRACTICE 


684 


PRECATORY TRUSTS. 

See Gifts; Trusts and Trustees. 


PREFERENCE. 

See Bankruftcy and Insolvency; Companies. 

PRELIMINARY ACT. 

See Admiralty; Shipping and Navigation. 

PREMIUM. 

See Insurance ; Landlord and Tenant ; Master and Servant ; and 

Titles passim. 

PREROGATIVE OF THE CROWN. 

See Constitutional Law. 


PRESCRIPTION. 

See Commons and Rights of Common; Easements and Profits X Prendre; 
3? ERRiBS ; Fisheries ; Highways, Streets, and Bridges ; Mines, Minerals, 
AND Quarries ; Waters and Watercourses. 

PRESS AND PRINTING -686—662 

[ior detailed Table of Contents aud Table of Cross - References , see pages 686, 687.] 


PRESUMPTION AS TO DOCUMENTS AND FACTS. 
See Evidence. 



TaBI«B of CoNTElTTS. 


XVU 


PRESUMPTION AS TO RIGHTS OP PROPERTY. 

See BoUNDABIBS, FbNOES, and PABIY-WAIiLB ; Easbmbnts and Pbofits a 
Pbbndbb ; Gifts ; Highways, Stbebts, and Bbidgbs ; Pbbsonad Pbopbbty ; 
Read Pbopbbty and Ghattbls Read; Tbusts and Tbdstbbs; Widlh. 

PREVENTION OF CRIME. 

See Obihinad Law and Pbocedubb. 

PREVENTION OF CRUELTY. 

See Animals ; Ciuminal Law and Pbocedubb ; Infants and Childbbn. 

PRIMATE. 

See Ecclesiastical Law. 

PRINCIPAL AND ACCESSORY. 

See Cbiminal Law and Pbocedubb. 

PRINCIPAL AND AGENT. 

<S'cc Agency. 

PRINCIPAL AND SURETY. 

See G CABAN TEE AND INDEMNITY. 

PRINTERS. 

See Pbbss .and Pbinting. 

PRINTS. 

See COPYBIGHT AND LlTBIOlBY PitOPEBTY. 

PRIORITY. 

Sec Bankbuptcy and Insolvency ; Bills of Sale ; Bonds ; Companies ; Consti- 
tutional Law; Distbess; Equity; Execution; Exbcutobs aKd Adminis- 
TBATOBS ; Judgments and Obders ; Mortgage ; Powers ; Settlements ; 
Trusts and Trustees. 

PAOB 

PRISONS - - 565 — 663 

[For detailed Table of Contenta and Table of Cross-Beferencea, aee page 656.1 

PRIVATE BILLS. 

See Parliament. 

b 2 



xviii Table op Contents. 

PRIVATE WAYS. 

See Easbmentb and Profits k Prbndrb. 

PRIVILEGED COMMUNICATIONS. 

See Babbistebs; Dxsoovebt, iNSPBOiiON, and Intebrooatobies ; Evidbnoe; 
Libel and Slandeb; Solioitobs. 

PRIVILEGES OP MEMBERS OP PARLIAMENT. 

See Parliament. 

PRIVILEGES OP PEERS. 

See Pabliaiiibnt ; Pbbraobs and Dignities. 

PRIVILEGES OP THE CROWN. 

See Constitutional Law. 

PRIVY COUNCIL. 

See Constitutional Law; Courts; Dependencies. 

PAOB 

PRIZE LAW AND JURISDICTION ----- 664r--688 

[Por detailed Table of Contents and Table of Cross-Beferenees, see pages 564 — 569.] 

PRIZE-PIGHTS. 

See Criminal Law and Pboobdube. 

PROBATE DUTY. 

See Estate and Other Death Duties. 

PROBATE OP WILLS. 

Sec Executors and Administbatobs. 

PROCESS. 

See Practice and Pbocedube. 

PROCTOR. 

See Ecclesiastical Law ; Husband and Wife. 

PROPITS A PRENDRE. 

See Easements and Pbofits A. Prendre. 


PROHIBITION. 

See Crown Practice. 



Table of Contents. 


XIX 


PBOMISSORY NOTE. 

See Bills of Exchange, Fbomibsory Notes and Negotiable Instbuubnt& 

♦ 

PROOF OF DEBT. 

See Bankbuptot and Insolvency; Companies. 

PROPERTY TAX. 

See Income Tax. 

PROPRIETARY CLUBS. 

See Clubs. 

PROSTITUTION. 

See Cbiminal Law and Pbocedubb ; Poob Law ; Stbbkt and Abbial Tbappio. 

PROTECTOR OF A SETTLEMENT. . 

See Real Pbopebty and Chattels Real; Settlements. 

PROVIDENT SOCIETIES. 

See Industrial, Pbovident and Similar Societies. 

PROXY. 

See- Bankruptcy and Insolvency; Companies. 

PUBLIC AGENTS. 

See Constitutional Law; Public Authorities, Bodies, and Officers. 




EEPOETS INCLDDED IN THIS WOM AND THEIR 

ABBREVIATIONS 


A. 0. (preceded by date) 

A. Jut. Rep 

A. L. T 

A. R 

Act 

Ad. & El 

Adam 

Add. 

bV !!! !! 


Ale. Reg. Cas. ... 

Aleyn 

All 

Alta. L. R. 

Amb. 

And. ... 

Andr 

Anst. ... ... 

App. Gaa. 

App. Ot. Rep. ... 

App. D 

Architects’ L. R. 
Argus L. R. 

Arldey 

Arm. M. & O. ... 


Agra 
Agra F, 
Ale. & ^ 


Am. 

Am. & H. 
Ashb. ... 
Asp. M. L. C. 

Ayl. Pan. 
Ayl, Par. 


Law Reports, Appeal Cases, House of Lords, since 1800 (e.g., 

[1891] A. C.) 

Australian Jurist Reports 

Australian Law Times 

Ontario Appeals 

Acton’s Reports, Prize Causes, 2 vols., 1809 — 1841 

Adolphus and EUis’s Reports, King’s Bench and Queen’s Bench, 

12 vols., 1834—1842 

Adam’s Justiciary Reports (Scotland), 1893 — (current) 

Addams’ Ecclesiastical Reports, 3 vols., 1822 — 182(5 

Agra High Court 

Agra High 0)urt, Pull Bench 

Alcock and Napier’s Reports, King’s Bench (Ireland), 1 voL, 

1813—1833 

Alcock’s Registry Cases (Ireland), 1 vol., 1832 — 1841 

Aleyn’s Reports, King’s Bench, fol., 1 vol., 164(5 — 1649 
New Brunswick Reports (Allen) ... 

Alberta Law Reports ... 

Ambler’s Reports, Cliancery, 1 vol., 1716 — 1783 

Anderson’s Reports, Common Pleas, fol., 2 parts in one vol., 

1535—1605 

Andrews’ Reports, King’s Bench, fol., 1 vol., 1737 — 1740 

Anstmther’s Reports, Exchequer, 3 vols., 1792 — 1797 

Law Reports, Appeal Cases, House of Lords, 16 vols., 1875 — 

1890 

Appeal Court Reports 

South African Law Reports, Appellate Division 

Architects’ Law Reports, 4 voLs., 1904 — 1909 

Argus Law Reports 

Arkley’s Justiciary Reports (Scotland), 1 vol., 1846 — 1848 ... 

Armstrong, Macartney, and Ogle’s Civil and Criminal Reports 

(Ireland), 1840—1842 

Arnold’s Reports, Conunon Pleas, 2 vols., 1838 — 1839 
Arnold and Hodges’ Reports,. Queen’s Bench, 1 vol., 1840 — 1841 

Ashbumer’s Principles of Equity, 1 902 

Aspinall’s Maritime Law Cases, 1870 — (emrent) 

Abkyns’ Reports, Chancery, 3 vols., 1736 — 1764 

Ayliffe’s New Pandect of Homan Civil Law 

Ayliffe’s Parergon Juris Canonici Anglican! 


Eng. 

Aub. 

Aub. 

Cam 

Eng. 


Eng. 

Scot. 



Ind. 


It. 

Ir. 

Eng. 

Cam 

Can. 

Eng. 


Eng. 

Eng. 

Eng. 



Eng. 

Aus. 

Scot. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


B. 

B. & Ad. 


B. & Aid. 


B. &C. ... 


B. & C. R. (preceded by 
date) 

B. & S 

B. C. R 

B. Dig. 

B. L. R. ... 

B. Im R. a. C. ... 

B. L. R. P. C 

B. L. R. Sup. Vol. 

g.5;A 

B. W. 0. C 

Bap. Abr 

Bail a. Cae 


Barber’s Gold Law 

Bamewall and Adolphus’ Reports, King’s Bench, 5 vols., 1830 — 

1834 

Bamewall and Alderson’s Reports, King’s Bench, 6 vols., 1817 — 

1822 

Bamewall and ClressweU’s Reports, King’s Bench, 10 vols., 1822 
—1830 


Reports of Bankmptcy and Companies Winding up Cases, 1918 

— (current) (e.g., [1918 — 19] B. & C. R.) 

Best and Smith’s Reports, Queen’s Bench, 10 vols., 1861 — 1870 

British (Ilolumbia Reports 

Bose’s Digest 

Bengal Law Reports ... 

Bengal Law Reports, Appeal Cases 

Bengal Law Reports, Privy Council 

Bengal Law Reports, Bupp. Vol 

Butterworths’ Rating Appeals, 2 vols., 1913 — 1925 

Butterworths’ Workmens Compensation Cases, 1907 — (current) 

Bacon’s Abridgment 

Ball Court Cases (Lowndes and Maxwell), 1 vol., 1862-^1864 


S. Af. 


Eng. 


Eng. 


Eng. 


Eng. 

Eng. 

Can. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Eng. 

Eng. 

Eng. 

Eng. 



TTii EEPORTS included IN THIS WOEK AND THEIR ABBREVIATIONS. 


J3&ilda ••• ••• 

Bail A; B. 

Bankr. & Ins. B. 
Bar. & Am. 

Bar. & Aust. 

Bam. Ch. 

Bam. K. B. 

Barnes 

Bait 

Beat 

Beav 

Beav. A; Wal. ... 

Beaw 

BeU, C. C. 

Bell, Ct. of Sess. 

Bell, Ci. of Sess. fol. 

Bell, Diet. Dec. 

Bell, Sc. App. ... 
Bellewe ... 

Belt’s Sup. 

Ben. 

Benlw 

Ber 

Bing 

Bing. N. C. 

Biss. A Sm. 

Bitt. Prac. Cas. 

Bitt. Bep. in Oh. 

Bl. Com. 

Bl. D. A Osb. ... 

Bli 

Bli. N. S. 

Bluett 

Bom 

Bom. A. O. 

Bom. Cr. Ca. 

Bom. O. C. 

Bos. A P. ... 

Bos. A P. N. B. 

Bott 

Bourko 

Br. A Col. Pr. Cas. 

Bract 

Bro. Abr. 

Bro. C. C. 

Bro. £cc. Bep. ... 

Bro. N. C. 

Bro. Pari. Cas. ... 
Bro. Supp. to Mor. 

Bro. Synop. 

Brod. A Bing. ... 

Brod. A F. 

Broun 

Brown. A Lush. 

Brownl. 

Bruce 


Baildon’s Select Cases in Chancery (Selden Society, Vol. X.) 
Ball and Beatty’s Heports, Chancery (Ireland), 2 vols., 1807 — 
1814 ... ... ••• ••• ••• ••• 

Bankmptcy and Insolvency Beports, 2 vols., 1863 — 1866 
Barron and Arnold’s Election Cases, 1 vol., 1843 — 1846 

Barron and Austin’s Election Cases, 1 vol., 1842 

Bamardiston’s Beports, Chancery, fol., 1 vol., 1740 — 1741 ... 

Bamardiston’s B^orts, King’s Bench, fol., 2 vols., 1720 — 1734 
Barnes’ Notes of Cases of Pr^tice, Common Pleas, 1 vol., 1732 

— 1760 

Batty’s Beports, King’s Bench (Ireland), 1 vol., 1826 — 1826 
Beatty’s Beports, Chancery (Ireland), 1 vol., 1813 — 1830 

Beavan’s Beports, Bolls Court, 36 vols., 1838 — 1666 

Beavan and Walford’s Bailway Parliamentary Cases, 1 vol., 

1846 

Beawes’s Lex Mercatoria 

T. Bell’s Crown Cases Beserved, 1 vol., 1858 — 1860 

B. Bell’s Decisions, Court of Session (l^oUand), 1 vol., 1790 — 

1792 

B. Bell’s Decisions, Court of Session (Scotland), fol., 1 vol., 1794 

—1795 

S. S. Bell’s Dictionary of Decisions, Court of Session (Scotland), 

2 vols., 1808—1833 

S. S. Bell’s Scotch Appeals, House of Lords, 7 vols., 1842 — 1850 
Bellewe’s Cases temp. Bichard II., King’s Bench, 1 vol. 

Belt’s Supplement to Vesey Sen., Chancery, 1 vol., 174(5 — 1756 
Bcnloe’s Reports, Common Pleas, fol., 1 vol., 1367 — 1579 
Benloe’s (or Bendloe’s) Beports, King’s Bench, fol., 1 vol., 

1440—1627 

New Brunswick Reports (Berton) 

Bingham’s Reports, Common Pleas, 10 vols., 1822 — 1834 
Bingham’s New Cases, Common Pleas, 6 vols., 1834 — 1840 ... 
Bisset and Smith’s Digest 

Bittleston’s Practice Cases in Chambers under the Judicature 

Acts, 1873 and 1875, 1 vol., 1876—1876 

Bittleston’s Reports in Chambers (Queen’s Bench Division), 

1 vol., 1883—1884 

Blackstonc’s Commentaries 

Blackham, Dundas, and Osborne’s Beports, Practice and Nisi 

Prius (Ireland), 1 vol., 1846 — 1848 

Bligh’s Reports, House of Lords, 4 vols., 1819 — 1821 ... 

Bligh’s Reports, House of Lords, New lories, 11 vols., 1827 — 

1837 

Bluett’s Isle of Man Cases 

Bombay High Court Beports 

Bombay Beports, Appellate Jurisdiction 

Bombay Reports, Crown Cases 

Bombay Beports, Original Civil Jurisdiction 
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C. B. R 
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Car. C. L. 

Card. Doc. Ann. 


Carl. 

Carp. Pat. Cas. 


... 

Cart 

Carth 

Cary 

Cas. in Ch. 
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Cas. Sett. 


Cas. temp. Pinch 
Cas. temp. King 
Cas. temp. Talb. 
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Com. Cfls* *** 

Com. Dig. 
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De G. & Sm Do Gex and Smale’s Beports, Clianceiy, 5 vols., 1846 — 1852 ... Eng. 

De G. F. & J De Gex, Fisher and Jones’s Beports, Chancery, 4 vols., 1859 — 

1862 Eng. 

De G. J. & Sm. ... De Gex, Jones, and Smith’s Beports, Chancery, 4 vols., 1862 — 

1865 Eng. 

De G. M. & G. De Gex, Macnaghten and Gordon’s Beports, Chancery, 8 vols., 

1851—1857 Eng 

Delane Delane’s Decisions, Bevision Courts, 1 vol., 1832 — 1835 ... Eng. 

Den Denison’s Crown Cases Beserved, 2 vols., 1844 — 1852 ... Eng. 

Dick. Dickens’ llcports, Chancery, 2 vols., 1559—1798 Eng. 
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Dyep Dyer’s Beports, King’s Bench, 3 vols., 1618—1681 Eng. 

E. & A TJppep Canada Error and Appeal Oon. 
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Law Reports, Exchequer Division, 5 vols., 1875 — 1880 ... Eng. 

Exchequer Reports (Welsby, Hurlstone, and Gordon), 11 vols., 

1847—1856 Eng. 

Exchequer Court Beports Can. 


F. (Ct. of Se.qa.) 

P. 


F. & P 

F. N. D. 

Fac. Coll. 

Falc 

Falc. A Fitz. 

Fenton 

Forg 

Fitz. Nat. Brev. 
Pitz-G. ... 
fl. & K. ... 

Ponbl 

For. 

Forb 

Fort. De Laud. 
Fortes. Hep. 

Fost 

Fount. .,. 

Fox & S. Ir. 

Fox & S. Beg. ... 

Eras 

Freem. Ch. 

Freem. K. B. ... 


Fraser, Court of Session Cases (Scotland), 5th series, 8 vols., 

1898—1906 Scot. 

Foord’s Reports of the Supreme Court of the Cape of Good 

Hope, 1879—1880 S. Af. 

Foster and Finlason’s Beports, Nisi Prius, 4 vols., 1850 — 1867 Eng. 

Finnemore’s Notes and Digest of Natal Cases, 1863 — 1867 ... S. Af. 

Faculty of Advocates, Collection of Decisions, Court of Session 

(Scotland), 38 vols., 1752-1841 Scot 

Falconer’s Decisions, Court of Session (Scotland), 2 vols., fol., 

1744—1751 Scot 

Falconer and Fitzherbert’s Election Cases, 1 vol., 1835 — 1838 Eng. 

Fenton, Important Judgments N.^ 

Ferguson’s Gonsistorial Decisions (Scotland), 1 vol., 1811 — 1817 Scot 

Pitv Herbert’s Natura Brevium ... Eng. 

Fitz-Gibbons’ Reports, King’s Bench, fol., 1 vol., 3727 — 1731 Eng. 

Flanagan and Kelly’s Reports, Rolls Court (Ireland), 1 vol., 

1840—1842 Ir. 

Fonblanque’s Beports, Bankruptcy, 2 parts, 1849 — 1852 ... Eng. 

Forrest’s Reports, Exchequer, 1 vol., 1800 — 1801 Eng. 

Forbes’ Decisions, Court of Session (Scotland), fol., 1 vol., 1705 
—1713 Scot. 

Fortesque, De Laudibus Legrum Anglia) ... ... Eng. 

Fortescue’s Beports, fol., 1 vol., 1692 — 1736 Eng. 

Foster’s Crown Cases, 1 vol., 1708 — 1760 Eng. 

Fountainhall’s Decisions, Court of Session (Scotland), fol., 

2 vols., 1678—1712 Scot 

M. C. Fox and T. B. C. Smith’s Beports, King’s Bench (Ireland), 

2 vols., 1822—1825 Ir. 

J. S. Fox and C. L. Smith’s Registration Cases, 1 vol., 1880 — 

1895 Eng. 

Fraser (Simon), Election Cases, 2 vols., 1793 Eng. 

Freeman’s Beports, Chancery, 1 vol., 1660 — 1706 Eng. 

Freeman’s Reports, King’s Bench and Common Pleas, 1 vol., 

1670—1704 Eng. 


G. ... 

G. B. 

G. I. Dig. 

G. W. D. 

G. W. L. 
Gal. & Dav. 
Gale 

Gaz. L. B. 
Geld. Dig. 
Gib. Cod. 
Giff. 

Glib. 

Glib. C. P. 
Gilb. Ch. 

Gilm. & F. 


Gl. A J. 
Gianv. ... 
Glauv. El. Cas 

I. 


Gregorowski’s Beports of the Hig^ Court of the Orange Free 

State from 1883 

Nova Scotia Beports (Geldert & Russell) 

General Index Digest 

South African Law Reports, Griqualand West Ijocal Division 
South African Law Reports, Griqualand West Local Division 
Gale and Davison’s Beports, Queen’s Bench, 3 vols., 1841 — 1843 

Gale’s Reports, Exchequer, 2 vols., 1835—1836 

New Zeal^d Gazette Law Beports 

Geldert’s Digest 

Gibson’s Codex Juris Ecdesiastici Anglicani 

Giffard’s Beports, Chancery, 5 vols., 1857- — 1865 

GUbert’s Cases in Law and Equity, 1 vol., 1713—1714 
Gilbert’s History and Practice of the Court of Common Pleas 
Gilbert’a Beports, Chancery and Exchequer, fol., 1 vol., 1706— 
1726 ... ... ... ... ... ... ... ... 

GUmour and Falconer’s Decisions, Court of Session (Scotland), 
2 parts. Part 1. (Gilmour) 1661 — 1666, Part II. (Falconer) 

1681—1686 

Glyn and Jameson’s Beports, Bankruptcy, 2 vols., 1819 — 1828 
GlanvUle, De Legibus et Conikietudinibus Begni Angliss 

Gianville’s Election Cases, 1 vol., 1623 — 1624 

Glasoock’a Reports (Ireiand)^ 1 Yol«r 1631 — 1832 


S. Af. 
Can. 
Gan. 
S. Af. 
S. Af. 



Can. 

Eng. 

Eng; 

Eng. 

Eng. 

Eng. 


Scot. 

Eng. 

Eng. 

Eng. 

It, 


««• 



Oodb. 

Gouldsb. 


Oow ••• ••• 

Gp, ••• ••• 

Griffin’s Patent Cases 
GwilL 

••• ••• 


BBFOBTS mOLUDED IN THIS WOKN AND THEIR ABBREVIATIONS. 

• • ••• ••• Oodbolt’s Beports, King’s Benchy Common Pleas, and Bzche« 

quer, 1 voL, 1674 — 1037 

Gouldsborough’s Reports, Queen’s Bench and King’s Bench, 1 
voL, 1686—1601 ... ... ... ,,, 

Gow's Reports, Nisi Prius, 1 voL, 1818—1820 

Upper Canada Chancerv (Grant) 

Griffin’s Patent Cases, 1884 — 1887 

Gwillim’s Tithe Cases, 4 vols., 1224 — 1824 

Hertzog’s Reports ol the High Court of the South African 

Republic, 1893 

Hurlstone and Coltman’s Reports, Exchequer, 4 vols., 1862 — 1866 
Hurlstone and Norman’s Reports, Exchequer,7 vols., 1866 — 1862 
Hall and Twells’ Reports, uhancery, 2 vols., 1848—1860 
Hurlstone and Walmsley’s Reports, Exchequer, 1 vol., 1840— 
1^41 ... ... ••• ••• ,,, ,,, ,,, ,,, 

Hansell’s Reports of Bankruptcy and Companies* Winding up 

Cases, 3 vols., 1915—1017 (e.g., [1916] H. B. R.) 

Repo^ of the High Court of Griqualand West 

Hodgin’s Election Reports 

Clark’s Remits, House of Lords, 11 vols., 1847 — 1866 

Haggard’s Reports, Admiralty, 3 vols., 1822 — 1838 

Haggard’s Consistorial Reports, 2 vols., 1789 — 1821 

Haggard’s Ecclesiastical Reports, 4 vols., 1827 — 1833 
Hailes’s Decisions, Court of Session (Scotland), 2 vols., 1766— 

1791 ... 

Hale’s Common Law 

Hale’s Pleas of the Crown, 2 vols. 

New Brunswick Reports (Hannay) ... 

Harrison and Rutherford’s Reports, Common Pleas, 1 vol., 1865 

—1866 

Harrison and WoUaston’s Reports, King’s Bench and Bail 

Court, 2 vols., 1835—1836 

Harcarse’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1681—1691 

Hardres’ Reports, Exchequer, fol., 1 vol., 1655 — 1669 

Hare’s Reports, Chancery, 11 vols., 1841 — 1853 

Hawkins’s Pleas of the Crown, 2 vols 

Hay’s Reports 

Hay & Marriott’s Decisions, Admiralty, 1 vol., 1776—1779 ... 
Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830 — 1832 
Hayes and Jones’s Reports, Exchequer (Ireland), 1 vol., 1832 — 

1834 

Hemming and Miller’s Reports, Cliancery, 2 vols., 1862 — 1865 
Hetley’s Reports, Common Pleas, fol., 1 vol.^ 1627 — 1631 
Hobart’s Reports, Common Pleas, fol., 1 vol., 1613 — 1625 ... 

Hodges’ Reports, Common Pleas, 3 vols., 1835 — 1837 
Hogan’s Beports, Rolls Court (Ii*eland), 2 vols., 1S16 — 1834 ... 
W. Holt’s Rule of the Road Cases, Admiralty, 1 vol., 1863 — 1807 
W, Holt’s Equity Reports, 2 vols., 1845... 

Sir John Holt’s Reports, King’s Bench, fol., 1 vol., 1688 — 1710 

E. Holt’s Reports, Nisi Prius, 1 vol., 1815 — 1817 

Home’s Decisions, Court of Session (Scotland), fol., 1 vol., 1735 

—1744 

Hong Kong Reports 

Hopwood and Coltman’s Registration Cases, 2 vols., 1 868 — 1 878 
Hopwood and Philbiic'k’s Registration Cases, 1 vol., 1863 — 1867 
Horn and Hurlstone’s Reports, Exchequer, 2 vols., 1838 — 1830 
Hovenden’s Supplement to Vesey Jun.’s Beports, Chancery, 

2 vols., 1763—1817 

Howard’s Chancery Practice ... ... 

Howard’s Supplement to Rules, etc., of the High Court of 
Chancery in Ireland 
Howard’s Equity Exchequer 

Howard on the Popery Laws 

Hudson and Brooke’s Reports, King’s Bench and Exchequer 

(Ireland), 2 vols., 1827—1831 

Hudson on Building Contracts, 2 vols 

Hume’s Decisions, C/Ourt of Session (Scotland), 1 vol., 1781 — 1822 
Hutton’s Reports, Conamon Pleas, fol., 1 vol., 1617 — 1638 
Henry Blackstone’s Reports, Common Pleas, 2 vols., 1788 — 1796 
H^yde s Reports ••• ... ••• ... ... ... ... 


Bl. & C. ••• ... • 
H. & N. ... ••• . 

H. & Tw. 

H. & W. 

H. B. R. (preceded by 
date) 

H. C. ... ... 

H. E. 0 

H. L. Cas. 

Hag. Adm. 

Hag. Con. 

Hag. Ecc. 

Halles ... ... 

Hale, C. L. 

Hale, P. O. 

Han. ... ... 

Har. & Ruth. ... 

Har. & W. 

Hare 

Hard. ... ... 

Hare 

Hawk. P. 0. ... 

Hay 

Hay & Marr. 

Hayes 

Hayes & Jo. 

Hem. & M. 

Het 

Hob 

Hodg. 

Hog 

Holt, Adm. 

Holt, Eq. 

Holt, K. B. 

Holt, N. P. 

Home, Ct. of Sess. 

Hong Kong L. R. 

Hop. & Colt. ... 

Hop. & Ph. 

Horn & H. 

Hov. Supp. 

How. 0 

How. 0. S. 

How. E. E. 

How. P. L. 

Hud. & B. 

Hudson’s B. 0. ... 
Hume 

Hut 

gy-BL 

Hyde 

I. O. L. B. ,, , 
d. Eq. U. 


zxvil 


Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 


Irish Common Law Reports, 17 vote., 1849 — 1866 
Irish Chancery Reports, 17 vote., 1860 — 1867 ... 
Irish Equity Reports, 13 vote., 1838 — 1851 


5. Af. 
Eng. 
Eng. 
Eng. 

Eng. 

Eng. 

6. Af. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 

Scot. 

Eng. 

Eng. 

Con. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

It. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 
Hong Kong 
Eng. 
Eng. 
Eng. 

Eng. 

Ir. 

Ir. 

Ir. 

It. 

Jr 

Eng. 

Scot. 

Eng. 

Eng. 

Ind. 

Ir. 

Ir. 

lr« 



zxviii Kepobts moLUPBi) m this Wobk aito theib Abbreviations. 


Xi* ••• ••• IriBh Law B^rU, 18 vols., 1838 — 1851 

L 1 m B. (Vol.) All. ... Indian Law Kepoi1», Allahabad 

1. L. R. (Vol.) Bom. ... Indian Law Reports, Bombay 

1. L. H. (Vol.) Calc. ... Indian Law Boports, Calcutta 

I. L. B. (Vol.) Lab. ... Indian Law Reports, Laliore 

I. L. B. (Vol.) Mad. ... Indian Law Reports, Madras 

1. L. R. (Vol.) Pat. ... Indian Law Repoits, Patna 

I. L. R. (Vol.) Ban. ... Indian Law Reports, Rangoon 

Xs Xfc !!• ••• ••• ••• Irish Law Times, 1867 — (current) 

I. L. T. Jo Irish Law Times Journal, 1867 — (current) 

I. R. (preceded by date) Irish Reports, since 1863 (e.y., (1864] 1 I. R.) 

I. R. (yoL) C. L. ... Irish Reports, Common Law, 11 vols., 1866 — 1877 

I. R. Bq. Irish Reports, Equity, 11 vols., 1866 — 1877 

1. B.» R. & L. Irish Reports, RegisUy Appeals in the (>)urt of Exchequer 

Chaml^ and Appeals in the Court for Land Cases Reserved, 
1 vol., 1868^“1876 ... ... ... ... ... ... 

Ind. Awards Industrial Awards Recommendations 

Ind. Jur. N. S Indian Jurist, New Series 

Ind. Jur. O. S. ... ... Indian Jurist, Old Series ... 

Ir. Cir. Rep Reports of Irish Circuit Cases, 1 vol., 1841 — 1843 

Ir. Jur Iriw Jurist, 18 vols., 1846 — 1866 

Ir. L. Bee. Ist ser. ... Law Recorder (Ireland), Ist series, 4 vols., 1827 — 1831 

Ir. L. Reo. N. S. ... Law Recorder (Ireland), New Series, 6 vols., 1833 — 1838 

Irv. Irvine’s Justiciary Reports (Scotland), 5 vols., 1852 — 1867 ... 


J. Bridg. 

J« B. B. ... ... 

J. P. ... ... 

J. P. Jo. 

J. R. ... ... 

J. R. N. S. 

J. Shaw, Just. 

Jac. 

Jac. A W. 

James 
Jebb A B. 

Jebb A S. 

Jebb, 0. C. 

Jebb, Cr. & Pr. Cas. 

Jenk 

Jo. A Car. 

Jo. A Lat. 

Jo. Ex. Ir. 

John 

John. AH. 

Jur 

Jur. hf. S. ... 


Sir John Bridgman’s Reports, Common Fleas, fol., 1 vol., 1613 

—1621 

Juta’s Daily Reporter, reporting Cases in the Cape Provincial 
Division ... 

.Justice of the Peace, 1837 — (current) 

Justice of the Peace (Weekly Notes of Cases) ... 

Jurist Reports 

Ju. ist Reports, New Series 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 — 1852 ... 

Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 

Jacob and Walker’s Reports, Chancery, 2 vols., 1810 — 1821 ... 

Nova Scotia Rcpoita (James) 

Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 1 vol. 

1841—1842 

Jebb and Symes’ Reports, Queen’s Bench (Ireland), 2 vols., 

1838—1841 

Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 — 1840 ... 

Jebb’s Crown and Presentment Cases 

Jenkins’ Reports, 1 vol., 1220 — 1623 

Jones and (3arey’s Repoits, Exchequer (Ireland), 1 vol., 1838 

—1836 

Jones and La Touche’s Reports, Chancery (Ireland), 3 vols., 
1844—1846 


T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 — 1838 ... 

Johnson’s Reports, Chancery, 1 vol., 1858—1860 

Johnson and Hemming’s Reports, Chancery, 2 vols., 1869 — 1862 

Jurist Reports, 18 vols., 1837 — 1854 

Jurist Reports, New Scries, 12 vols., 1855^ — 1807 


E* ... ... ... 

K. A G. 

K. A J 

K. B. (preceded by date) 

Karnes, Diet. Dec. 

Karnes, Rem. Dec. 

Karnes, Sel. Deo. 

Kay 

Keb 

Keen 

Ken 

Kel 

Kel. W. ... 

Keny. 

Keny. Ch. 

Kerr 


Kotze’s Reports of the High Court of the Transvaal Province, 
1877—1881 


Keane and Grant’s Registration Cases, 1 vol., 1864 — 1862 
Kay and Jolmson’s Reports, Chancery, 4 vols,, 1864 — 1858 ... 
Law Reports, King’s Bench Division, since 1600 (e.g., [1601] 2 

K. B.) 

Karnes, Dictionary of Decisions, Court of Session (Scotland), 

fol., 2 vols., 1540—1741 

Karnes, Remarkable Decisions, Court of Session (Scotland), 
2 vols., 1716—1752 


Karnes, Select Decisions, Court of Session (Scotland), 1 vol., 
1752'*^1768 ... ... ... ... ... ... ... 


Kay’s Reports, Chancery, 1 vol., 1853 — 1864 

Keblo’s Reports, fol., 3 vols., 1661 — 1677 

Keen’s Reports, Rolls Court, 2 vols., 1836 — 1838 

Keilwey’s Reports, King’s Bench, fol., 1 vol., 1327 — 1578 
Sir John Kelyng’s Reports, Crown Cases, fol., 1 voL, 1662 — 1707 
W. Kelynge’s Reports, fol., 1 vol.. Chancery, 1730 — 1732 ; 

King’s Bench, fol., 1731—1734 

Kenyon’s Notes of Cases, King’s Bench, 2 vols., 1753 — 1760 ... 
Cliancery Cases in Vol. II. of Kenyon’s Notes of Cases, 1753 — 1764 
New Brunswick Reports (Kerr) ••• 


Ir. 

Ind. 

Ind. 

Ind 

Ind. 

Ind. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Ir. 


Ir. 

N.Z. 

Ind. 

Ind. 

Ir. 

Ir. 

It. 

Ir. 

Scot. 


Eng. 

S. Af. 
Eng. 
Eng. 
N.Z. 
N.Z. 
Scot. 
Eng. 
Eng. 
Can. 

Ir. 

Ir. 

Ir. 

Ir. 

Eng. 

Ir. 

Ip. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Oau. 



BXPOBTB mCLUSED XN THIS WoBX AHS T HRIR AbBBSYIATIOHS. 


Kilkerraii ••• •• 

Kn* & ••• •• 

Knapp 

Knox 

Konst. & W. Bat. App. 

Konst. Bat. App* .< 

L. A G. temp. Plunk. .. 

L. A G. temp. Sugd. 

L. A Welsh • ••• .. 

Tj. G. & Gaz* .. 

Ij» O. J. ••• ••• •• 

L. 0. L. J. 

Xi. 0. R. ••• ••• •• 

L. G. B. 

L. J. Adm* 

L. J. Bey. 

L. J. C. 0# ••• •• 

L. J. C. P 

L. J. Ch. 

L* J. Reel* .•• •• 

L. J. Ex 

L. J. Ex* E(}* ••• •• 

L. J. K. B. or Q. B. .. 

L. J. M. 0 

L. J. 0« ... .* 

L. J. O. S 

L. J. P 

L. J. P. & M 

L. J. P. 0 

L. J. P. M. & A. 

L* Jo* ... ... 

L. Ij» It* ••• .*. 

L. M. A P 

L. N 

L. R. A. A E 

L* R* O* 0* It. •• 

L. R. C. P 

L. R. Eq 

L. R. Exch 

L. R. H. L* 

L. R. Ind* App. 

L. R. Ind. Ax)p. Supp. 
Vol. 

L. R. It. 

Li. R. P. a D* 

L. R. P. 0 

L. R. Q. B 

L. R. Q. B 

L. R. Sc. A Div. 

L. T 

L. T. Jo. 

L. T. O. S 

L. Th 

Lane 

Lat 

Laws. Reg* Gas* 

Ld. liaym 

Le* A Oa. 

Leach ••* ,,, 



Lee temp. Hard* 


KDkerran's Decisions, Court of Sesedon (Scotland), fol., 1 vol., 

1738—1762 

Knapp and Ombler's Election Gases, 1 vol., 1834 — 1835 

Knapp’s Reports, Privy Council, 3 vols., 1829 — 1836 

Knox’s Reports 

Konstam and Ward’s Reports of Rating Appeals, 1 vol., 1009— 
1912 **. •** **. *** *** ■** ■** ... 

Konstam’s Reports of Rating Appeals, 2 vols., 1904—1908 ... 

Uoyd and Goold’s Reports temp. Plunkett, Chancery (Ireland), 
1 vol*, 1834—1830 ... ... ... ... ... ... 

Lloyd and Goold’s Reports temp. Sugden, Chancery (Ireland), 

1 vol., 1836 

Uoyd and Welsby’s Commercial and Mercantile Cases, 1 vol., 

1829—1830 

Local Courts and Municipal Gazette 

Lower Canada Jurist 

Lower Canada Law Journal 

Lower Canada Reports 

Local Government Reports, 1002 — (current) ... 

Law Journal, Admiralty, 1866 — 1875 

Law Journal, Bankruptcy, 18.S2 — 1880 

Law Journal (Cbuniy Courts Repoiiior), 1912 — (current) 

Law Journal, Common Pleas, 1831 — 1875 

Law Joiuiial, Oiancery, 1831 — (current) 

Law Journal, Ecclesiastical Oases, 1860—1875 

Law Journal, Exchequer, 1831 — 1875 

Law Jommal, Exchequer in Equity, 1835 — 1841 

Law Journal, King’s Bench or Queen’s Bench, 1831— (current) 

Law Journal, Magistrates’ Cases, 1831 — 1896 

Law Journal, Notes of Cases, 1866 — 1892 (from 1893, see Law 

Journal) 

Law Journal, Old Series, 10 vols., 1822 — 1831 

Law Journal, Probate, Divorce and Admiralty, 1875 — (current) 
Law Journal, Probate and Matrimonial Cases, 1858 — 1859, 
1866’****‘1876 ... *** ... *** ... .** ... 

Law Journal, Privy Council, 1805— (current) 

Law Journal, Probate, Matrimonial and Admiralty, 1860 — 1865 

Law Journal Newspaper, 186(J — (current) 

Leader Law Reports 

Lowndes, Maxwell, and Pollock’s Reports, Bail Ck>urt and 

Practice, 2 vols., 1860 — 1851 

Legal News 

Law Reports, Admiralty and Ecclesiastical Cases, 4 vols., 1865 
**^1876 ... .** ... ... •** , *** ... ... 

Law Reports, Crown Cases Reserved, 2 vols., 1865 — 1875 

Law Reports, (Common Pleas, 10 vols., 1805—1875 

Jjaw Reports, Equity Coses, 20 vols., 1865—1875 

Law Reports, Exchequer, 10 vols., 1865—1875 

Law Reports, English and Irish Appeals and Peerage Claims, 
House of Lords, 7 vols., 1866 — 1875 
Law Reports, Indian Appeals, Privy Council, 1873— (current) 
Law Reports, India Appeals Privy Council, Bupplemcntary 

Volume, 1872 — 1873 

Law Reports (Ireland), Chancery and Common Law, 32 vols., 

1877—1893 

Law Reports, Probate and Divorce, 3 vols., 1865—1875 
Law Reports, Privy Council, 6 vols., 1806—1875 

Law Reports, Queen’s Bench, 10 vols*, 1865 — 1875 

Quebec Reports, Queen’s Bench ... 

Law Reports, Scotch and Divorce Appeals, House of Lords 

2 vols., 1866— 1875 

Law Times Reports, 1869 — (current) 

Law Times Newspaper, 1843 — (current) 

Law Times Reports, Old Series, 34 vols., 1843—1860 

La Themis 

Lane’s Reports, Exchequer, fol., 1 vol., 1605 — 1611 

Latch’s Reports, King’s Bench, fol., 1 vol., 1625 — 1628 

Lawson’s Registration Cases, 1895— (current) 

Lord Raymond’s Reports, King’s Bench and Common Pleas, 

3 vols., 1694—1732 

Leigh and Cave’s Crown Cases Reserved, 1 vol., 1861 — 1865 ... 

Leach’s Crown Cases, 2 vols., 1730 — 1814 

Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1752 — 1758 ... 
T. Lee’s Cases temp, llardwicke, King’s Bench, 1 vol., 1733 — 

1738 ••* ... ... ... ••• ••• ••• ••• 


jodx 


Soot. 

Eng. 

Eng. 

Aus. 


Eng. 

Eng. 


It. 

Ir. 


Bng. 

Can. 

Can. 

Can. 

Can. 

Bng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng . 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

B.A1. 


Eng. 

Can. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 



Reports included m this Work and their Abbreviations. 


Ir. 

Aub. 

Eng. 


Leg. Bep. 

Legge 

Leon. 

Ley. 

Lew. O. 0. 

Ley 

lib. Ass. 

LiUy 

Xitt). ••• 
lioyd, L. E. 
lioyd, Pr. Cas. ... 

Loflft 

Long. & T. 

Lords Journals ... 
Lud. E. C. 
Lumley, P. L. C. 

Lush 

Lut 

Lut. Ecg. Gas. ... 
Lynd 


Legal Reporter 

Legge’s Imports ... 

Leonard’s Reports, King’s Bench, Common Pleas and Exche- 
quer, fol., '4 parts, 1552 — 1615 

Levinz’s Reports, King’s Bench and Common Pleas, fol., 3 vols., 
1660—1696 • 


Lewin’s Crown Cases on the Northern Circuit, 2 vols., 1822 — 1838 
Ley’s Remits. King’s Bench, fol., 1 vol., 1608 — 1629 

lil^r Assisarum, Year Books, 1—^1 Edw. HI 

Lilly’s Reports and Pleadings of Cases in Assize, fol., 1 vol. ... 
Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 ... 
Lloyd’s List Law Reports, 1919 — (current) 

Lloyd’s Reports of Prize Cases, 10 vols., 1914 — 1924 ... 

Lofft’s Reports, King’s Bench, fol., 1 vol., 1772—1774 
Longfleld and Townsend’s Reports, Exchequer (Ireland), 1 vol., 

1841—1842 

Journals of the House of Lords ... ... ... 

Luder’s Election Cases, 3 vols., 1784 — 1787 

Lumley’s Poor Law Cases, 2 vols., 1834 — 1842 

Lushin^^n’s Reports, Admiralty, 1 vol., 1859 — 1862 ... 

Sir E. Lutwyche’s Entries and Reports, Conunon Pleas, 2 vols., 
1682—1704 


A. J. Lutwyche’s Registration Cases, 2 vols., 1843 — 1853 
Lyndwood, Provincifle, fol., 1 vol. ... 


M. 


M. & S 

M. & W. 

M. C. 0 

M. C. R, 

M. H. C. R 

M. L. R. (Vol.) K. B. or 

Q. B 

M. L. R. (Vol.) S. C. ... 

M. M. Cas 

Mac. . 

Mac. & G 

Mac. & H 

M’Clo 

M‘ae. & Yo 

Macfarlane 

Macl. & Rob 

Maeph. (Ct. of Sess.) ... 

Macq 

Macr. 

Mad 

Madd 

Madd. AG. 

Madox 

Madox, Exch 

Mag. 

Man. & G. 


Man. & Ry. K. B. 


Man. & Ry. M. C. 

Man. L. «T. 

Man. L. K. 

Mon. R. temp. Wood ... 

Mans 

Mar. L. 0. 

March 


Marr. 

Marsh. ... 
Biarsh. ... 
Mayn. 

Bleg. ... 


Menzie’s Reports of the Supreme Court of the Cape of Good 

Hope, 1828—1850 

Maule and Selwyn’s Reports, King’s Bench, 6 vols., 1813 — 1817 
Meeson and Welsby’s Reports, Exchequer, 16 vols., 1836 — 1847 
Mining Commissioner’s Cases 
Montr^ Condensed Reports 

Madras H’gh Court Reports ... ... ... 

Montreal Law Reports, King’s Bench or Queen’s Bench 
Montreal Law Reports, Superior Court ... 

Martin’s Reports of Mining Cases ... ... 

Macassey’s New Zealand Reports 

Macnaghten and Gordon’s [Imports, Chancery, 3 vols., 1840 — 

1862 

Macrae and Hertslet’s Insolvency Cases, 1 vol., 1847 — 1852 ... 

M‘Cleland’s Reports, Exchequer, 1 vol., 1824 

M*Clelandand Younge’s R.raorts, Exchequer, 1 voh, 1824 — 1825 
Macfarlane ’s Jury Trials, Court of Session (Scotland), 3 parts, 

1838—1839 

Maclean and Robinson’s Scotch Appeals (House of Lords), 1 

vol., 1839 

Maepherson, Couit of Session (Scotland), 3rd series, 11 vols., 

1862—1873 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 1849 — 1865 
Macrory’s Patent Cases, 2 parts, 1847 — 1856 ... 

Madras High Court Reports ... 

Maddock’s Reports, Chancery, 6 vols., 1815 — 1822 

Maddock and Geldart’s Reports, Chancery, 1 vol., 1819 — 1822 

(Vol. VI. of Madd.) 

M^ox’s Fonnulare Anglicanum 

Madox’s History and j^tiquities of the Exchequer, 2 vols. ... 
Magistrate and Municipal and Parochial Lawyer, London, 

6 vols., 1848—1852 

Manning and Granger’s Reports, Common Pleas, 7 vols., 

1840—1846 

Manning and Ryland’s Reports, King’s Bench, 5 vols., 1827 — 

1830 

Manning and Ryland’s Magistrates’ Cases, 3 vols., 1827 — 1830 

Manitoba Law Joimial ... ... ... 

Manitoba Law Reports 

Manitoba Reports temp. Wood 

Manson’s Bankruptcy and Company Cases, 21 vols., 1893 — 1914 
Maritime Law Reports (Crockford), 3 vols., 1860 — 1871 
March’s Reports, King’s Bench and Common Pleas, 1 vol., 


Hay &; Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 ... 
Marshall’s Reports, Common Pleas, i vols., 1813 — 1816 

Marshall’s Reports 

Maynard’s Reports, Exchequer Memoranda of Edw. 1. and 
Year Books of Edw. II., Year Books, Part 1., 1273 — 1326 ... 
Megone’s Companies Acts Cases, 2 vols., 1889 — 1891 


Eng. 

Eug. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 
(.'an. 
Can. 
Ind. 
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Eng. 
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Scot. 

Scot. 


Scot. 
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Milw. 

Mod. Bep. 

Mol 

Mont 

Mont. & A. 

Mont. & B. 

Mont. & Ch. 

Mont. Ac M. ... 

Mont. D. Ac Do G. 

Moo. Ac P. ... 

Moo. Ab S. ... 

Moo. Ind. App. 
Moo. P. 0. C. 

Moo. P. O. O. N. S. 
Mood. Ac M. 

Mood. Ac B. 

Mood. 0. O. 

Moore, C. P. 

Moore, K. B. 

Mor. Diet. 

Morr 

3Co8. ... ... 

Mun. Bep. 

Murd. Epit. 

Murp. & H. 

Murr 

My. Sc Or. 

My. Ac K. 


Menzie’s Beports of the Supreme Court of the Cape of Good 
Hope, 1828 — 1850 ... ... ... ... ... ... 8. Af. 

Merivale’s Reports, Chancery, 3 vols., 1816—1817 Eng. 

Milward’s Ecclesiastical Beports (Ireland), 1 vol., 1810 — 1843 Ir. 

Modem Reports, 12 vols., 1669 — 1755 ... ... ... ••• Eng. 

Molloy’s Report’s, Chancery (Ireland), 3 vols., 1808 — 1831 ... Ir. 

Montagu’s Beports, Bankruptcy 1 voL, 1829 — 1832 ... Eng. 

Montagu and Ayrton’s Beports, Bankruptcy, 3 vols., 1832 — 1838 Eng. 

Montagu and Biigh’s Beports, Bankruptcy, 1 vol., 1832 — 1833 Eng. 

Montagu and Chitty’s Beports, Bankruptcy, 1 vol., 1838 — 1840 Eng. 

Montagu and Macarthur’sB^K>rts,Bankruptcy,l vol.,1820— 1830 Eng, 

Montagu, Deacon, and De Gex’s Reports, Bankruptcy, 3 vols., 

1840— ‘1844 ... ... ... ... ... ... ... Eng. 

Moore and Payne’s Beports, Common Pleas, 6 vols., 1827 — 1831 Eng. 

Moore and Scott’s Beports, Common Pleas, 4 vols., 1831 — 1834 Eng. 

Moore’s Indian Appeal Cases, Privy Council, 14 vols., 1836—1872 Eng. 

Moore’s Privy Council Cases, 16 vols., 1836 — 1863 Eng. 

Moore’s Privy Council Cases, New Series, 0 vols., 1802 — 1873 Eng. 

Moody and Malkin’s Beports, Nisi Prius, 1 vol., 1826—1830 ... Eng. 

Moody and Robinson’s Reports, Nisi Prius, 2 vols., 1830 — 1844 Eng. 

Moody’s Crown Cases Reserved, 2 vols., 1S24 — 1844 Eng. 

J. 13. Moore’s Reports, Common Pleas, 12 vols., 1817 — 1827 ... Eng. 

Sir F. Moore’s Reports, King’s Bench, fol., 1 vol., 1486 — 1620 Eng. 

Morison’s Dictionary of Decisions, Court of Session (Scotland), 

43 vols., 1532 — 1808 ... ... ... ... ... ... Scot. ‘ 

Morrell’s Reports, Bankruptcy, 10 vols., 1884 — 1893 Eng. 

Moseley’s Beports, Chancery, fol., 1 vol., 1726 — 1730 ... ... Eng. 

Municipal Reports ... ... ... ... ... ... ... Can. 

Murdoch’s Epitome Can. 

Murphy and Hurlstone’s Beports, Exchequer, 1 vol., 1837 ... Eng. 

Murray’s Beports, Jury Court (Scotland), 5 vols., 1816 — 1830 Scot. 

Mylne and Craig’s Beports, Chancery, 5 vols., 1835 — 1841 ... Eng. 

Mylne and Keen’s Beports, Chancery, 3 vols., 1832 — 1835 ... Eng. 


N. (preceded by date) ... Northern Ireland Law Beports, 1926 — (current) (c.^., [1925] N.) Ir. 

N. A. 0. Native Appeal Cases S. Af. 

N. Sc S Nichols and Stop’s Reports (Tasmania) Tasmania 

N. B. Dig. ... ... New Brunswick Digest (Stevens) ... ... ... ... ... Can. 

N. B. Eq. Bep. ... ... New Brunswick Equity Reports ... ... ... ... ... Can. 

N. B. B. New Brunswick Bepoita ... Can. 

N. B. B. (All.) ... ... New Brunswick Beports (Allen) ... ... ... ... ... Can. 

N. B. B. (Ber.) ... ... New Brunswick Beports (Berton) ... ... ... ... Can. 

N. B. R. (Carl.) ... New Brunswick Reporta (Carleton) Can 

N. B. B. (Chip.) ... New Brunswick Beports (Chipman) ... ... ... ... Can 
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N. B. R. (Kerr) ... New Brunswick Reports (Kerr) Can 
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N. B. R. (P. Sc T.) ... New Brunswick Beports (Pugsley and Trueman) ... ... Can 

N. B. R. (Pug.) ... New Brunswick Beports (Pugsley) Can. 

N. B. R. (Tru.) ... New Brunswick Beports (Trueman) Can. 
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N. S. B Nova Scotia Beports Can. 

N. S. B. (Coch.) ... Nova Scotia Reports (Cochran) ... ... ... ... ... Can. 

N. 8. B. (G. & O.) ... Nova Scotia Reports (Goldert and Oxley) Can 

N. S. B. (G. Ac B.) ... Nova Scotia Beports (Geldert and Bussell) Can. 

N. S. B. (James) ... Nova Scotia Beports (James) ... ... ... ... ... Can. 

N. 8. B. (Old.) ... ... Nova Scotia Beports (Oldrights) ... ... ... ... ... Can. 

N. 8. R. (B. Sc 0.) ... Nova Scotia Beports (Bussell and C^esley) Can. 

N. 8. B. (B. Sc G.) ... Nova Scotia Beports (Bussell and Geldert) ... ... ... Can. 

N. 8. B. (Thom.) ... Nova Scotia Rei)orts (Thomson) Can. 

N. 8. W. Adm. or Ad# ... New South Wales Beports, Adzniralty Aus. 

N. 8. W. B New South Wales Reports, Bankruptcy Aus. 

N. 8. W. Bkpty. Cas. ... New South Wales Bankruptcy Cases ... ... ... ... Aus. 

N. 8. W. Bq. New South Wales Beports, Equity Aus. 

Cos. New South Wales Industrial Arbitration Cases Aus. 

S* a 2’ ® South Wales Law Beports Aus. 

5* o Land App. Cts. New South Wales Land Appeal Courts Aus. 

S' New South Wales Supreme Court Reports (Equity) Aus. 

N. 8. W. S. O. R. (L.) ... New South Wales Supreme Court Beports (Law) Aus. 

N. S. W. S. C. B. N. S. New South Wales Supreme Court Reports, New Series ... Aus. 

N. S. W. W. N. ... New South Wales Weekly Notes Aus. 

W. North-Western Provinces High Court Beports Ind. 

T ® North-West Territories Beports Can. 

N- 5- Jw. New Zealand Jurist N.Z. 

N. Z. Jui;. Mining Law New Zealand Jurist Mining Law ... ... ... ... ... N.Z. 
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N. Z. Jur. N.a... 
N. 2. L. R. 

N. Z. L. R, 0. A. 

Nels 

Nev. & M. K. B. 
Nev. & M. M. O. 
Nev. & P. K. B. 
Nev. & P. M. O. 
New Mag. Cas. 

New Pract. Caa. 
New Rep. 

New Sees. Cas. ... 

Nfld. L. R. 

Nolan 

Notes of Cases ... 

Noy 

O. B. & P. 

O. B. S. P. 

O. Bridg. 

O. P. S. 

O. L. R. 

O’M. &H. 

O. P. D. 

O. R 

O. R 

O. R. 0 

O. S 

O. W. N. 

O. W. 11. 

Old 

Ont. Dig. 

Owen 


P. (preceded by date) 

P. & B 

P. & T 

P. Ois 

P. D 

P. E. I 

P. R 

P. Wms. 

Palm. 

Park 

Fat. App. 

Pater. App. 

Poako 

Peake, Add. Cas. 

Peck 

Pelham 

Per. & Dav. 

Per. & Kn. 

Per. C. S. 

Per. P 

Ph 

Phil. El. Cas. ... 

Phillim 

Fhillim. Eccl. Jud. 



irivc. ... 

Flowd. ... 


Ton 

Poph 

Fdw. B. & D. ... 


New Zealand Jurist, New Series ... .. ... ••• N.E. 

New Zealand Law Reports, 1888 — (current) N.Z. 

New Zealand Law Reports, Court of Appeal, 6 vols., 1883 — 1887 N.Z. 

Nelson’s Reports, Chancery, 1 voL, 1623 — 1693 £ing. 

Nevile and Manning’s Reports, King’s Bench, 6 vols. , 1 832 — 1836 Bug. 

Nevile and Manning’s Magistrates’ Cases, 8 vols., 1832 — 1836 Bng. 

Nevile and Perry’s Reports, King’s Bench, 3 vols., 1836 — 1838 Eng. 

Nevile and Perry’s Magistrates’ Cases, 1 vol., 1836 — 1837 ... Bng. 

New Magistrates’ Cases (Bittleston, Wise and PameU), 6 vols., 

184;4r-~1850 ... ... ... ... ... ... ... Bng. 

New Practice Cases (Bittleston and others), 8 vols., 1844 — 1848 Bng. 

New Reports, 6 vols., 1862 — 1866 Bng. 

New Sessions Magistrates’ Cases (Carrow, Hamerton, Allen, 
etc.), 4 vols., 1844 — 1851 ... ... ... ... ... Bng. 

Newfoundland Reports ... ... ... ... ... ... N6d. 

Nolan’s Magistrates’ Cases, 1 vol., 1791 — 1793 . Bng. 

Notes of Cases in the Ecclesiastical and Maritime Courts, 7 vois., 

1841—1850 Bng. 

Noy’s Reports, King’s Bench, foL, 1 vol., 1558 — 1649 ... Bng. 

OUivler Bell and Fitzgerald’s Reports N.Z. 

Old Bailey Session Papers Bng. 

Sir Orlando Bridgman’s Reports, Common Pleas, 1 vol., 1660— 

1666 Bng. 

Reports of the High Court of the Orange Pi*ee State, 1879 — 1 883 S. Af . 

Ontario Law Reports ... ... ... ... ... ... Can. 

O’Malley and Hardcastle’s Election Cases, 1869 — (curi*cnt) ... Eng. 

South African Law Reports, Orange Free State Provinchil Division S. Af. 

Ontario Reports ... ... ... ... ... ... ... Can. 

OITlcial Reports of the South African Republic, 1894 — 1899 ... S. Af. 

Reports of the High Court of the Orange River Colony ... S. Af. 

Upper Canada Queen’s Bench, Old Series .. ... ... Can. 

Ontario vVeekly Notes ... ... ... ... ... ... Can. 

Ontario Weekly Reporter ... ... ... ... ... ... Can. 

Novsb l^otia Reports (Oldriglits) Can. 

Digest of Ontario Case Law, 4 vols., 1823 — 1900 ... ... Can. 

Owen’s Reports, King’s Bench and Common Pleas, fol., 1 vol., 

1557—1614 Bng. 

Law Reports, Probate, Divorce, and Admiralty Division, since 

1890 [1891] P.) Eng. 

New Brunswick Reports (Pugsley and Burbidgo) ... ... Can. 

New Brunswick Law Reports (Pugsley and Trueman)... ... Can. 

Prize Cases Heard and Decided in the I’rizo Court During the 

Great War, 3 vols., 1914—1922 Eng. & Col. 

Law Reports, Probate, Divorce, and Admiralty Division, 15 

vols., 1875—1890 Eng. 

Prince Edward Island Reports Con. 

Ontario Practice ... ... ... ... ... ... ... Can. 

Peere Williams’ Reports, Chancery and King’s Bench, 3 vols., 

1695—1736 Eng. 

Palmer’s Reports, King’s Bench, fol., 1 vol., 1619 — 1629 ... Eng. 

Parker’s Reports, Exchequer, fol., 1 vol., 1743 — 1767 ; App. 

1678—1717 Eng. 

Baton’s Scotch Appeals, House of Lords, 6 vols., 1726 — 1822 Scot. 

Paterson’s Scotch Appeals, House of Lords, 2 vols., 1851 — 1873 Scot. 

Peake’s Reports, Nisi Prius, 1 vol., 1700 — 1794 Eng. 

Peake’s Additional Cases, Nisi Prius, 1 vol., 1705 — 1812 ... Eng. 

Peckwell’s Election Cases, 2 vols., 1803 — 1806 Eng. 

Pelham (S. A.) Reports Aus. 

Perry and Davison^s Reports, Queen’s Bench, 4 vols., 1838 — 1841 Eng. 

Perry and Knapp’s Election Cases, 1 vol., 1833 Eng. 

Perrault’s Counseil Superieur Can. 

Perrault’s Pr4vost4 de Quebec, 1726 — 1756 * Can. 

Phillips’ Reports, Chancery, 2 vols., 1841 — 1849 Eng. 

Philipps’ Election Cases, 1 vol., 1780 Eng. 

J. P^imore’s Ecclesiastical Reports, 8 vols., 1809 — 1821 ... Eng. 

Sir R. PhUlimore’s Ecclesiastical Judf^ents, 1 vol., 1867 — 1876 Eng. 

Phipson’s Digest of Natal Reports, 1868 — 1859 S. Af. 

Pigott and ^dwell’s ^gistration Cases, 1 vol., 1843 — 1846 ... Eng. 

PitcaLm’s Criminal Trials (Scotlfmd), 3 vols., 1488 — 1624 ... Scot. 

Plowden’s Reports, fol., 2 vols., 1560 — 1680, and Plowden’s 

Queries, Vol. I Eng. 

Pollexfen’s Reports, King's Bench, fol., 1 vol., 1670 — 1682 ... Bng. 

Popham’s Reports, King’s Bench, fol., 1 vol., 1691 — 1627 ... Eng. 

Power, RodweU, and Dew’s Election Cases, 2 vols., 1848 — 1856 Bng. 
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Price 


Pug. 
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Pratt’s Supplement to Bott’s Poor Laws, 1888 
Precedents in Chancery, foL, 1 vol., 1689 — 1722 
Price’s B^rts, Exchequer, 18 vols., 181i — 1824 

Price’s Mining Commissioners’ Cases 

New Brunswick Reports (Pugsley) 

Pykes’ Lower Canada Reporto 


Queen’s Bench Reports (Adolphus and Ellis, New Series), 

18 vote., 1841— 1862 ... .! 

(preceded by date) Law Braorts, Queen’s Bench Division. 1891—1001 (e.g., [1801] 
1 Q. B-) 


Q. B. 

Q.B. 

Q.B. 
Q. J. 
Q. L. 
Q.L. 
Q.L. 
Q.P. 
Q. B. 


Q. B. (Vol.) a C. 


D. 

P. ... 

J. ... 

B. ... 

B. (Beor) 
R. ... 


Law Reports, Queen’s Bench Division, 25 vols., 1876 — 1890 ... 

Queensland Justice of Peace Reports 

Queensland Law Journal and Reports, 11 vols., 1879— -1901 ... 

Quebec Law Reports ... 

Queensland Law Reports by Beor, 1876 — 1878 

Quebec Practice Reports 


Q. S. 
Q. S. 
Q. W 


(Vol.) K. B. or Q. B. Rapports Judiciaries de Quebec, Cour du Banc du Boi, 1892 — 

(current) 

... Rapports Judiciaires de Quebec, Cour SupMeure, 1892— 

(current) 

... Queensland Supremo Court Reports, 6 vols., 1860 — 1881 
... Queensland State Reports, 6 vols., 1902 — 1006... 

... Weekly Notes, Queensland 


C. B. 
R. ... 
. N. 


Eng. 

Eng. 

Can. 

Can. 

Oan. 


Eng. 

Eng. 

Eng. 

Aus. 

Aus. 

Can. 

Aus. 

Can. 

Can. 

Can. 

Aus. 

Aus. 

Aus. 


R. 

B. 


R. (Ct. of Sees.)... 


R. A. C 

R. & C 

R. & G 

R. 0 

R. de J 

R. de L 

R. E. D 

R. E. D 

R. J. R. Q. 

R. L. N. S. 

R. L. O. S. 

R. P. 0 

R. R 

Rast 

Rayn 

Real Prop. Cas. 
Rep. Ch. 

Rep. in C. of A.... 
Res. & Eq. Jud. 
Reserv. Cas. 

Rick. & M. 

Rick. & S. 


Ridg. L. & a ... 


Ridg. Pari. Rep. 

Ridg. temp. H. ... 

Bitch. Eq. Rep. 
Rob. Bccl. 

Rob. L. & W. ... 


Robert. App, . ... 
Robin. App. 

Roll. Abr. 

Roll. Rep. 

Rom. 

Roscoe’s B. C. ... 

Rose 

Ross, L. C. 

Rowe 

Rul. Cas. 

Russ 

Russ. *4; M. 


... The Reports, 15 vols., 1893 — 1896 

... Roscoe’s Reports of the Supremo Court of the Cape of Good 

Hope. 1861—1867, 1871—1872, 1877—1878 

... Rettie, Court of Session Cases (Scotland), 4th series, 25 vols., 

1873—1898 

... Ramsay, Appeal Cases 

... Nova Scotia Reports (Russell & Chesley) 

... Nova Scotia Reports (Russell and Geldert) 

... La Revue Critique de Legislation ct de Jurisprudence de Canada 
... Revue de Jurisprudence ... 

... Revue de Legislation et de Jurisprudence, 3 vols., 1845 — 1848 

... New South Wales, Reserved and Equity Decisions 

... Ritchie’s Equity Decisions (Russell) 

... Quebec Revised Reports 

... Revue Legale, New Series, 1896 — (current) 

... Revue Legale, Old Series, 21 vols., 1869 — 1892 

... Reports of Patent Coses, 1884 — (current) 

... Revised Reports ... 

... Rastell’s Entries 

... Rayner’s Tithe Cases, 3 vols., 1576 — 1782 ..# 

... Real Property Cases, 2 vols., 1848 — 1847 

... Reports in Chancery, fol., 3 vols., 1616—1710 

... Reports in Courts of Appeal 

... New South Wales Reserved and Equity Judgments 

... Reserved Cases ... 

. . . Rickards and Michael’s Locus Standi Reports, 1 vol., 1886 — 1889 
... Rickards and Saunders’ Locus Standi Reports, 1 vol., 1890— 

1894 

... Ridgeway, Lapp, and Schoalcs’ Reports (Ireland), 1 vol., 1793 — 
1795 

... Ridgeway’s Parliamentary Reports (Ireland), 3 vols., 1784 — 

1790 

... Ridgeway’s Reports temp. Ilardwicke, 1 vol.. King’s Bench, 

1738—1736 ; Chancery, 1744—1746 

... Ritchie’s Equity Reports 

... Robertson’s Ecclesiastical Reports, 2 vols., 1844-7-1853 

... Roberts, Lceming, and WallUr New County Cour^ Cases, 1 vol., 

1849—1861 

... Robertson’s Scotch Appeals, House of Lords, 1 vol., 1707 — 1727 
... Robinson’s Scotch Appeals, House of Lords, 2 vols., 1840 — 1841 

... Rolle’s Abridgment of the Common Law, fol., 2 vols 

... Rolle’s Reports, King’s Bench, fol., 2 vols., 1614—1625 
... Romilly’s Notes of Cases, Ipait, 1767 — 1787 ... 

... Rosooe, Digest of BuUdizig Cases 

... Rose’s Reports, Bankruptcy, 2 vols., 1810—1816 

... Ross’s Leading Cases in Commercial Law (England and Scot- 
land), 8 vols 

... Rowe’s Reports (England and Ireland), 1 vol., 1798 — 1828 ... 

... Campbell’s Ruling Cases, 26 vols. 

... Russell’s Reports, Chancery, 6 vols., 1824 — 1829 

••• Bussell and Mylne’s Reports, Ghanoiury, 2 vols., 1829 — 1883 ... 


Eng. 
S. Af. 


Scot. 

Can. 

Can. 

Can. 

Can. 

Can. 

Can. 

Aus. 

Can. 

Can. 

Can. 

Can. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


N.Z. 

Aus. 

Ir. 

Eng. 


Eng. 


Ir. 


Ir. 


Eng. 

Can. 

Eng. 



Soot. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 


Eng. 
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Hubs. & By. 

Hub. E. B. 

By. & Can. Cas. 

By. & Can. Tr. Caa. 
By. & M. 

Byde & K. Bat. App. 
Hyde, Bat. App. 


Bussell and Bean’s Crown Oases Beserved, 1 vol., 1800 — 1823 

BubsoU’s Election Beports 

Bailway and Canal Cases, 7 vols., 1836 — 1854 

Bailway and C&nal Traffic Cases, 1855— (current) 

Byan and Moody’s Beports, Nisi Prius, 1 vol., 1823 — 1826 ... 
Byde and Konstam’s Beports of Bating Appeals, 1 vol., 1894— 

1904 

Byde’s Bating Appeals, 3 vols., 1871 — 1893 


S. 

S. A. L. J. 
S. A. Li. B. 
S. A. L. B. 
S. A. B. ... 

S. A. S. B. 


S. C 

S. C. (preceded by date) 
H. C. (H. L.) (preceded 
by date) 

S. C. (J.) (preceded by 
date) 

S. C. B 

S. L. T 

S. Q. B 

S. B 

S. B. C 

S. B. N. S. W 

S. B. Qw 

S. V. A. B 

S.W. A 

Saint 

Salk 

Sask. L. B 

Sau. A; Sc. 

Saund 

Saund. A A 

Saund. & B. 

Saund. AC 

Saund. AM 


Sav 

Say 

Sc. Jur 

Sc. L. B. 

Sc. B. B. 

Sch. A Lef. 

Scott 

Scott, N. B. ... 
Sea. A Sm. 

Sel. Cas. Ch. 

Selwyn’s N. P. ... 
Sess. Gas. K. B. 
Sett. A Bern. 

Sh. (Ct. of Soss.) 

Sh. A Macl. 

Sh. Dig. 

Sh. Just. 

Sh. Sc. App. 

Sh. TeindC^. ... 
Shep. Touch. 

Sliow 

Show. Pari. Cas. 
Sid. ... ... 


Searle’s Beports of the Supreme Court of the Cape of Gk>od Hope 

South African Law Journal 

South Australian Law Beports 

South African Law Beports ... ... 

Beports of the High Court of the South African Bepublic, 1881 

—1892 

South Australian State Beports, since ‘<921 (e.g., [1921] 
S. A. S. B.) ... ... ... ... ... ... ... 

Beports of the Supreme Court of the Cape of Good Hope from 

1880 

Court of Session Cases (Scotland), since 190* [1906] S. C.) 

Court of Session Cases (Scotland) (Ilo^ . of Lords), since 1906 

(c.^7., [1906] S. C. (H. L.)) 

Court of Justiciary Cases (Scotland), since 1906 {e,g,, [1906] S. 0. 
(J.)) 

Canada, Supreme Court Reports ... 

Scots Law Times, 1893 (currei t) 

Queensland State Beports 

Beports of the High Court of South'^m Fhodesia 

Stuart’s Lower Canada Reports ... ... 

New South Wales, State Reports 
Queensland Beports, Supreme Court 
Stuart’s 'Mcc- Admiralty Beports ... 

South-West Africa Law Reports ... 

Saint’s Digest of Registration Cases, 1843 — 1900, 1 vol. 

Salkeld’s Beports, King’s Bench, 3 vols., 1689 — 1712 

Saskatchewan Law Reports 

Sausec and Scully’s Reports, BoUs Court (Ireland), 1 vol., 1837 

—1840 

Saunde^’s Reports, King’s Bench, 2 vols., 1066 — 1672 
Saunders and Austin’s Locus Standi Reports, 2 vols., 1895 — 1904 
Saunders and Bidder’s Locus Standi Reports, 1005 — (current) 
Saunders and Cole’s Reports, Bail Court, 2 vols., 1846—1848 
Saunders and Macrae’s County Courts and Insolvency Cases 
(County Courts Cases and Appeals, Vols. II. and III.). 2 vols., 

1852—1858 

Savile’s Reports, Common Pleas, foL, 1 . . ., 1580 — 1591 
Sayer’s Reports, King’s Bench, foL, 1 vol., 1751 — 1756 
Scottish Jurist, 46 vols., 1829 — 1873 
Scottish Law Reporter, 61 vols., 1 865 — 1 924 ... 

Scots Revised Beports 

SchoaJes and Lefroy’s Reports, Chancery (Ireland), 2 vols., 

1802—1806 

Scott’s Beports, Common Pleas, 8 vols 1834 — 1840 

Scott’s New Reports, Common Pleas, 8 ' ols,, 1840 — 1846 
Searle and Smith’s Beports, Probate and ’>jvorce, 1 voL, 1869 — 

1860 

Select Oases in Chancery, fol., 1 vol., 1* ^5 — 1698 ^Pt. III. of 

Cas. in Ch.) 

Selva’s Abridgement of the Law of Ni - 1 Prius 

Sessions Settlement Cases, King’s Bench, 2 vols., 1710 — 1747 
Cases adjudged in K. B. concerning Settlements A Removals, 

1 vol., 1686—1727 

Shaw, Court of Session Cases (Scotland), 1st series, 16 vols., 

1821—1838 

Shaw and Maclean’s Scotch Appeals, House of Lords, 3 vols., 

1836—1838 

P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 
Lamond, 3 vols., 1726—1868 ... 

P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 1819 — 1831 
P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 1821 — 1824 
P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 1821 — 1831 

Sheppard’s Touchstone of Common Assurances 

Shower’s Reports, King’s Bench, 2 vols., 1678 — 1696 

Shower’s Cases in Parlumient, fol., 1 vol., 1694 — 1699 

Siderdn’s Beports, King’s Bench, Common Pleas and Exchequer, 
fol., 2 vols., 1667—1670 


Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

S. Af. 
S. Af. 

Aus. 
S. Af. 

S. Af. 

Aus. 

S. Af. 
Scot. 

Scot. 

Scot. 
Can. 
Scot. 
Aus. 
S. Af. 
Can. 
Aus. 
Aus. 
Can. 
S.-W. Af. 
Eng. 
Eng. 
Can. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng, 

Scot. 

Scot. 

Scot. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

^ Scot. 

Scot. 


Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 
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Sim 

Sim. & St. 

Sira. N. S. 

Skin 

Sm. Si Bat. 

Sm. & t>. 

Smith, K. B 

Smith, Li. C. 

Smith, Beg. Ca3. 

Smytho 

Sol. Jo 

Spence 

Spinks 

St. B. Qd. (preceded by 

date) 

Stair Bep. 

Stark. ... ... ... 

State Tr. 

State Tr. N. 8. 

Stewart 

Stockton 

Story 

Stra 

Stu. M. A; P. 

Scuart 

Stuart, Adm 

Stuart, Adm. N. S. 

Stuart, K. B 


aw. 

Sw. ^ Tr. 

Swan. 

owin. 

Synie 


Simons* Keports, Chancery, 17 vols., 1826 — 1852 

Simons and Stuart’s Beports, Chancery, 2 vols., 1822— >^1826... 
Simons’ Beports, Chancery, New Series, 2 vols., 1850-*1852 ... 
Skinner’s B^rts, King’s Bench, fol., 1 voL, 1681 — 1697 
Smith and Batty’s Beports, King’s Bench (Ireland), 1 vol., 
1824— 1826 ... 


Smale and GiiTard’s Beports, Chancery, 3 vols., 1862 — 1867 ... 
J. P. Smith’s Beports, King’s Bench, 3 vols., 1803 — 1806 

Smith’s Leading Cases, 2 vols 

0. L. Smith’s Begistration Cases, 1805 — (current) 

Sm^he’s Beports, Common Pleas (Ireland), 1 vol., 1830 — 1840 

Solicitors’ Journal, 1866 — (current) 

Spence’s Equitable Jurisdiction of the Court of Chancery 
Spinks’ PriM Court Cases, 2 parts, 1864 — 1866 


Queensland State Beports, since 1902 (s.y., [1002] St. B. Qd.) 
Stair’s Decisions, Court of Session (Scotland), fol., 2 vols., 

1661—1681 

Starkie’s Beports, Nisi Prius, 3 vols., 1814 — 1823 

State Trials, 84 vols., 1163 — 1820 

State Trials, New Series, 8 vols., 1820 — 1858 

Stewart’s Nova Scotia Admiralty Beports, 1803 — 1813 

Stockton’s Vice Admiralty Beport and Digest 

Story’s Commertaries on Equity Jurisprudence 

Strange’s Beports, 2 vols., 1716 — 1747 

Stuart, Milne, and Peddie’s Beports (Scotland), 2 vols., 1861— 

1863 

Sessions Cases (Stuart) 

Stuart’s Vice-Admiralty (Lower Canada) Cases, 1836 — 1866 ... 
Stuart’s Vice- Admiralty (Lower Canada) Cases, 2nd series, 1869 
—1874 


Stuart’s Beports of Gases in King’s Bench, etc. (Lower Canada), 

1810—1835 

Style’s Beports, King’s Bench, fol., 1 vol., 1646—1666 

Swabey’s Beport, Admiralty, 1 vol., 1866—1869 

Swabey and Tristram’s Bc*3ortB, Prcbate and Divorce, 4 vols., 
1868—1866 


Swanston’s Beports, Chancery, 3 vols., 1818 — 1821 

Swinton’s Justicia^ Beports (Scotland), 2 vols., 1835—1841... 
Syme’s Justiciary Beports (Scotland), 1 vol., 1826 — 1829 


Engl 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Bng. 

Bng. 

Aus. 

Soot. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Eng. 

Scot^ 

Soot. 

Cuk. 

Oan. 

Gan* 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 


T. & M Temple and Mew’s Criminal Appeal Cases, 1 vol., 1848 — 1851 Eng. 

7'. H Beports of the Witwatersrand Migh Court (Transvaal Colony), 

1902—1909 S. Af. 

T. Jo Sir T. Jones’s Beports, King’s Bench and Common Pleas, fol., 

1 vol., 1667—1686 Eng. 

T. L. Beports of the Witwatersrand High Court (Transvaal Colony), 

1910 — (current) S. Af. 

T. L. B The Times Law Sports, 1884 — (current) Eng. 

T. P Beports of the Supremie Court of the Transvaal, 1910 — (current) S. Af. 

T. P. D South African Law Beports, Transvaal Provincial Division ... 8. Af. 

T. Baym. Sir T. Baymond’s Beports, King’s Bench, fol., 1 vol., 1660 — 

1683 Eng. 

T. 8 Beports of the Supreme Court of the Transvaal, 1902 — 1909... S. Ai. 

Taml Tamlyn’s Beports, Bolls Court, 1 vol., 1829 — 1830 Eng. 

Tas. L. B. Tasmanian Law Beports Aus. 

Taunt Taimton’s Beports, Common Picas, 8 vols., 1807 — 1819 . . Eng. 

Tax Caa. Tax Cases, 1875 — (current) Eng. 

Tay Taylor’s King’s Bench Beports Can. 

Temp. Wood Mamtoba Beports temp. Wood Can. 

Term Bep Term Beports (Dumford and East), fol., 8 vols.,. 1785 — 1800... Eng. 

Terr. L. B. Territories Law Beports Can. 

Thom. Nova Scotia Beports (Thomson) Can. 

Toth. ... Tothill’s Transactions in Chancery, 1 vol., 1669 — 1646 ... Eng. 

Town St. Tr. Townsend, Modem State Trials Eng. 

Trem. P. 0. Tremaine Pleas of the Crown, 1 vol., 1667 Eng. 

Trist Tristram’s Consistory Judgments, 1 vol., 1872 — 1890 Eng. 

Tru. New Brunswick Beports (Trueman) Can. 

Tudor, L. C. Merc. Law. Tudor’s Leading Cases on Mercantile and Maritime Law ... Eng. 

Tudor, L. C. Beal Prop. Tu^r’s Leading Cases on Beal Property Eng. 

Tom. & B. Turner and Bussell’s Beports, Chancery, 1 vol., 1822 — 1825 ... Eng. 

Tyr. Tyrwhitt’s Beports, Exchequer, 6 vols., 1880—1836 Eng. 

T^. A Gr. T^rwhitt and Granger’s Beports, Exchequer, 1 vol., 1835 — 1836 Eog- 

0, Jur. Upper Canada Jurist Can. 

U* Cl L. J. N. S. •«. Canada Law Journal, New Series, 1866 — (current) Can. 
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X7« 0. L. J. O. S. ... Canada Law Journal, Old Seric3S, 10 vols., 1855 — 1864 ... Can. 

C. B Upper Canada Beporis, Queen’s Bench Can. 

Udal ^* 1 1«aw Boports (Udoi) ••a ••• ••• •9» ••• ••• KjL 

V. L. B. Victorian Law Beporta Aus. 

V. B Victorian Reports Aus. 

V. B. (Adm.) Victorian Beporta (Admiralty) Aua. 

V. B. (Bq.) Victorian Beporta (Equity) Aus. 

V. B. (Law) Victorian Beporta (Law) Aus. 

Vaugh Vaughan’s Reports, Common Pleas, fol., 1 vol., 1660 — 1673 ... Eng. 

Vent. Ventria’ Beporta (Vol. 1., King’s Bench ; Vol. 11., Common 

Pleas), fol., 2 vola., 1668 — 1691 Eng. 

Vem Vernon’s Reports, Chancery, 2 vola., 1680 — 1710 Eng. 

Vem. & Scr. Vernon and Sorlven’a Beporta, King’s Bench (Ireland), 1 vol., 

1786—1788 Ir. 

Vea Vesey Jun.’s Beporta, Chancery, 19 vola., 1780-«^1817 Eng. 

Ves. & B. Vesey and Beames’s Reports, Chancery, 3 vola., 1812 — 1814... Eng. 

Ves. Sen. Vesey Sen.’s Reports, 2 vols., 1747—1756 Eng. 

Vin. Abr. Viner’a Abridgment of Law and Equity, fol., 22 vols Eng. 

Vin. Supp Supplement to Viner’a Abridgment of Law and Equity, 6 vola. Eng. 


W. Watermeyer’s Reports of the Supreme Court of the Cape of 

Good Hope, 1857 S. Af. 

W. A. L. 11 West Australian Law Beporta Aus. 

W. A’B. & W Webb, A’Beckett and Wnliams* Victorian Beporta Aus. 

W. & W. Wyatt and Webb Aus. 

W. C. C. Workmen’s Compensation Casas (Minton-Senhouse), 9 vols., 

1808—1907 Eng. 

W. H. C. South African Law Reports, Witwaterarand High Court ... S. uO. 

W. Jo Sir W. Jones’s Reports, Eling’s Bench and Common Pleas, fol., 

1 vol., 1020 — 1640 Eng. 

W. L. D. South Airi an Law Reports, Witwaterarand Local Division ... S. Af. 

W. L. R. Western Law Reporter Can. 

W. L. T. Western Law Times Can. 

W. N. (preceded by date) Law Reports, Weekly Notes, 1866— (current) {e,g., [1866] W. N.) Eng. 

W. N Calcutta Weekly Notes Ina. 

W. R Weekly Reporter, 54 vols., 1852 — 1906 Eng. 

W. R Sutherland's Weekly Reporter Ind. 

W. R Weekly Reporter, reporting cases in the Cape Provincial 

Division S. Af. 

W. W. & A’B. ... ... Wyatt, Webb and A’Bockett Aus. 

W. W. R. Western Weekly Reports Can. 

Wallis by Lyne ... Wallis’ Reports, Chancery (Ireland), 1 vol., 1766 — 1701 ... Ir. 

Web. Pat, Cas Webster’s Patent Cases,* 2 vols., 1602 — 1855 Eng. 

Welsh, Reg. Cas. ... Welsh’s Registry Cases (Ireland), 1 vol., 1832—1840 C. 

Went. Off. Ex. ... Wentworth’s Office and Duty of Executors Eng. 

West West’s Beporis, House of Lords, 1 vol., 1839 — 1841 Eng. 

West temp. Hard. ... West’s Reports temp, Hardwicke, Chancery, 1 vol., 1736 — 1740 Eng. 

West. Tithe Cas. ... Western’s London Tithe Cases, 1 vol., 1592 — 1822 Eng. 

White White’s Justiciary Reports (Scotland), 3 vote., 1886 — 1893 ... Scot. 

White A Tud. L. C. ... Vliite and Tudor’s Leading Cases in Equity, 2 vote Eng. 

Wight Wightwick’s Reports, Exchequer, 1 vol., 1810 — 1811 Eng. 

Wifi. Woll. & Dav. ... Willmore, Wollaston, and Davison’s Reports, Queen’s Bench 

and Bail Court, 1 vol., 1837 Eng. 

Will. Woll. & n. ... Willmore, Wollaston, and Hodges’ Reports, Queen’s Bench and 

Bail Court, 2 vols., 1838 — 1839 Eng. 

Willes Willes’ Reports, Common Pleas, 1 vol., 1737 — 1758 Eng. 

Wilm Wilmot’s Notes of Opinions and Ju^^ents, 1 vol., 1757 — 1770 Eng. 

Wils Q. Wilson’s Reports, King’s Bench and Common Pleas, fol., 

3 vote.. 1742—1774 Eng. 

Wite. AS. Wilson and Shaw’s Scotch Appeals, House of Lords, 7 vote., 

1826*~"1835 ... ... ... ... ... ... ... Scot. 

Wite. Ch. J, Wilson’s Reports, Chancery, 2 vote., 1818—1819 Bhg. 

Wite. Ex. J. Wilson’s Reports, Exchequer in Equity, 1 part, 1817 ... Eng. 

Win Winch’s Repoito, Common Pleas, fol., 1 vol., 1621 — 1625 ... Eng. 

Wm. BL ... ... William Blackstone’s Reports, King’s Bench and Common 

Pleas, fol., 2 vote., 1746—1779 Eng. 

Wm. Bob. William Robinson’s Reports, Admiralty, 3 vote., 1888—1850... Eng. 

Wms. Saund Williams’ Notes to Saimders’ Reports, 2 vote. Eng. 

Wolf, df B Wolferstan and Bristowe’s Election Cases, 1 vol., 1859 — 1864 Eng. 

Wolf. & D Wolferstan and Dew’s Election Cases, 1 vol., 1W7 — 1858 ... Eng. 

WoU Wollaston’s Reports, Ball Court and Practice, 1 vol., 1840 — 1841 Eng. 

Wood Wood’s Tithe Cases, Exchequer, 4 vote., 1650—1798 Eng. 

••• Young’s Vice-Admiralty Reports CaiL 


Y. A.D. 



BBPOBTS mCLUDED IN THIS WoBK AND THEIB AbBBEVIATIONS. ZXSvii 


Y. b 0. Oh. Caa. 

0* Kx> 

Y* As J* ••• ••• 

Y. B. (Roiifl Series) 
Y B. (Sel.Soc.)- 

Yely 

Yo^ ••• ••• 


Youn^ and Collyer's Beports, Chancery Cases, 2 vols., 1841— 
1843 ••• ••• ••• ••• 

Younge and Collyer’s Reports, Exchequer in Equity, 4 vols., 
1833—1841 


Youngo and Jervis’ Reports, Exchequer, 8 vols. 

Year Books ... 

Year Books (Rolls Series) ... 


, 1820—1830 


Year Books (Selden Society) 

Yelverton’s Reports, King’s Bench, fol., 1 voL, 1602 — 1613 
Younge’s Reports, Exchequer in Equity, 1 voL, 1830 — 1832 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 




ABBBEVIATIONS 

USED IN THIS WORE. 

(For Abbreyiationfl used in oitin^ Reports* see pp. zxi — ^xxxvii, ante.) 


A.-G. • 

Act. 


Admlty. 
Affd. . 


AfTs* • 
Akt. 
Alta. 
Anon. • 


Apld. 
Appct. . 
Appln. . 
Appln. • 
Applt. • 
Appnrd. 
Arbn. . 


Archbp. 

Art. 

Abs. Tax Case 


Assce. • 


Assocn. 


for Attomey-G^neraL 
„ Actiengeaellachafi. 

Admiralty. 

A fflnned. 

„ Affirming. 

„ Akiiengesellschaft ; Aktiebolaget | Akiieselakabet. 
Alberta. 

Anon 3 rmoua. 

Applied. 

Applicant. 

Applieation. 

Application to Register a Trade Mark^ 

Apj>eliant. 

Approyed. 

Arbitration. 

Archbishop. 

Article. 

Assessed Tax Case* 

Assurance. 

Association. 


B. O. . 
B. C. • 
Bkpcy. • 
Bkpt. . 
Blog. Soo. 
Bp. 


Borough OounoiL 
British Columbia. 
Bankruptcy. 
Bankrupt. 
Building Society. 
Bishop. 


C. A. • 

C. &; S. li. Ry, 
O. C. A. 

C. G. R. 

O. O. R. 

C. L. P. Act. 


Co. 


G. L. Ry Co. 
O. O. R. 

C. 8. U. O. 
Ca. aa. • 
Gale. Ry. Co. 
Ch. 

Gh. Diy. 

Go. 


Go-op. Assocn. 
Gomrs. • • 

Gonsd. • 


Oorpn. • 
Ct. 

Gt. of Gh. 
Ot. of £q. 
Gt. of R. 


Court of Appeal. 

City d? Soutn London Railway Co. 

Court of Criminal AppeaL 
County Oourt Rules. 

Court of Grown Gases Beseryed. 
Common Liaw Procedure Act. 

Central London Railw'ay Go. 

Grown Office Rules. 

Consolidated Statutes of Upper Ganada. 
Capima ad aaiUfaeimndum* 

Caledonian Railway Go. 

Chcuicery. 

Chancery Diyision. 

Company. 

Oo-open^ys Supply Association. 
Commissioners. 

Considered. 

Corporation. 

Court. 

Court of Chancery. 

Court of Equity. 

Court of Reyiew. 


D. a 

Pbtd. 


Diyisionai Court. 
Doubted. 
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AjBBlUmATIONS. 

Deft. • • 


• 


for Defendant. 

Distd. • • 


• 


M Distinguished. 

Div. Gt 


e 


„ Divisional Court. 

Bed. Comrs. . 




„ Ecclesiastical Commissioners. 

Bed. Ct. 




„ Ecclesiastical Court. 

Ex. Gh. 




Exchequer Chamber. 

Exp. m 




„ ExparU. 

Bx(m. • 




„ Exchequer. 

Exor. . 




„ Executor. 

Exorship. 




„ Executorship. 

Expld. • 




„ Explained. 

Bxtd. • . 


• 


„ Extended. 

Bxtrix. . 


e 


„ Executrix. 

Ft. fa. . 




„ Fieri fadaa. 

Folld. • 


• 


„ Followed. 


Ky. 


G. & S. W. Ry. Co. 
G. 0. Ry Co. 

G. E. Ry. Co. 

G. N. of Scotland 
G. N. Picc. & Brompi 
G. N. Ry. Co. 

G. 8. & W. Ry. Co. 
G. W. Ry. Co, 

Govt. • 

Grdns. . 


Ry. Co. 
of Ireland 


Co. 

»ton 


„ Glasgow & South Western Railway Co. 

„ Great Central RaOway Co. 

„ Great Eastern Railway Co. 
n Great North of Scotland Railway Co. 

„ Great Northern, Piccadilly & Brompton Railway Co. 
„ Great Northern Railway Co. 

„ Great Southern & Western Railway Co. of Ireland. 
„ Great Western Railway Co. 

„ Government. 

„ Guardians or Guardians of the Poor. 


H. C. of A. 
H. L. . 


„ High Court of Australia. 
„ House of Lords. 


I. R. Comrs. 
Insce. • 


r; Inland Revenue Commissioners. 
„ Insurance. 


JJ. 

Jud. Act 


„ Justices. 

„ Judicature Act. 


K. B. Div. 


„ King’s Bench Division. 


L. & B. Ry. Co. 

L. & N. E. Ry. Co. 

L. & N. W. Ry. Co. 
L. At S. W. By. Co. 

L. & y. By. Co. 

L. B. . 

L. B. A S. C. Ry. Co. 
L. O. . . . 

L. C. & D. Ry. Co. 

L. C. 0. 

L. Eicc. Ry. Co. 

L. G. Board . 

L. J .... 
L.JJ. . 

L. M. & S. By. Co. 

L. T. A S. Ry. Co. • 


London A Brighton Railway Co. 

London A North Eastern Railway Co. 

„ London A North Western Railway Co. 

„ London A South Western Railway Co. 

„ Lancashire A Yorkshire Railway Co. 

„ Local Board. 

„ London, Brighton A South Coast Railway Co. 
Tx>rd Chancellor. 

„ London, Chatham A Dover Railway Co. 

„ London County Council. 

„ London Electric Railway Co. 

„ Local Government Boar!^ 

„ Lord J ustice. 

„ Lords Justices. 

„ London, Midland A Scottish Railway Co. 

„ London, Tilbury A Southend Railway Co. 


M. S. Act 

M. S. A L. Ry. Co. 

Mags. • 

Man. . 

Mentd. . 

Met. Dist. Ry. Co. 
Met. Ry. Co. . 

Mid. G. W. Ry. Co. 
Mid. Ry. Co. . 
Mtge. • 

Mtgee. • 

Mtgor. • 


„ Merchant Shaping Act. 

„ Manchester, Iweffleld A Lincolnshire Railway Oa 
„ Magnates. 

„ Manitoba. 

„ Mentioned. 

,, Metropolitan District Railway Co. 

„ Metropolitan Railway Co. 

„ Midland Great Western Railway Co. 

„ Midland Railway Co. 

„ Mortgage. 

„ Mortgagee. 

„ Mortgagor. 


N. B. . 

N. B. By. Oo. 
N. B. Ry. Co. 
N. P. . 

N. P. . 


„ New Brunswick. 

„ North British Railway Co. 
„ North Eastern Railway Co. 
„ Not Followed. 

„ NisiPrius. 



Abbssyiationb. 


N. S. . 




for 

N. W. P. 





N. W. T. 




*» 

Ont. • 




99 

Ord. 



m 

ft 

Overd. • 



• 

•f 

P. O. . 



• 

99 

P. B. I. . 




99 

Petn. • 

• 



!9 

Pltf. 

• 


• 

99 

Q. B. Div. 

• 


a 

99 

Qu* 

Que. 

• 


• 

• 

99 

99 

R. C. • • 

• 


• 

99 

R). D. C. • 

• 


• 

99 

B. S. A. 



• 

99 

R. S. C. 


• 

• 

99 

R. S. C. 


• 

e 

99 

RfOid. • . 


• 

• 

99 

Regn. of Trade Mk. 



99 

Rogr. of Trade 

Mks. 



99 

Resp. 




99 

Restg. • 




99 

Revsd. • 




99 

Revsg. • 

• 

• 

m 

19 

Ry. Co. 

e 

• 

• 

99 

S. C. . 

• 

• 

• 

99 

S. C. (name of colony following) 

99 

S. B. . 


e 


99 

S. B. & C. Ry. 

Co. • 

« 


99 

S. E. Ry. Co. 

• 

• 


99 

S. P. . 

• 



99 

S.S. 

e 



'9 

Saak. 

• 



99 

Sched. . . 




99 

Sd, fa. • 




99 

Sect. 




99 

Set. Land Act 




.9 

Sottlmt. 

• 



99 

Soc. 

• 



99 

Soc. Anon. 

• 



99 

Solr. 




99 

Trade Mk. 

• 



99 

Tram. Co. • 

• 

e 


99 

U. C. . 

m 

• 


99 

U. D. C. 

• 

• 


99 

U. S. A. 


• 


99 

Union Assmt. Com. 



99 

Urban 8. A. * 

• 

• 


99 

V.-O. . 

• 

e 


99 

Workmen’s Comp. Act 

m 


99 

y. T. . 


m 


■9 


Nota ScotiA. 

North-Weat Provinces; 

North-West Territories. 

OntArio. 

Order. 

Oremiled. 

Privy CounciL 
Prince BdwArd Island. 

Petition or Election Petitioou 
Plaintiff. 

Queen’s Bench Division* 

Quaere* 

Quebec. 

Rural Council. 

Rural District Council. 

Rural Sanitary Authority. 

Revised Statutes of CanMa. 

Rulc^ of the Supreme Court, 1883* 
Referred. 

Registration of Trade Mark. 

Registrar of Trade Marks. 

Res^ndeni. 

Restoring. 

Reversed. 

Reversing. 

RaiL Co. or Railway Co. 

Same Case. 

Supreme Court of a Colony. 

Settled Estates. 

South Eastern A Chatham Railway Oo. 
South Eastern Railway Co. 

Same Pomt. 

Steamship. 

Saskatchewan. 

Schedule. 

Scire faeioB* 

Section. 

Settled Land Act. 

Settlement. 

Society. 

Soci4t2 Anonyme, etc. 

Solicitor. 

Trade Mark. 

Tramways Company. 

Urban Council. 

Urban District CouncU. 

United States of America. 

Union Assessment Committee. 

Urban Sanitary Authority. 

Vice-Chaneellor. 

Workmen’s Compensation Act* 

Yukon Tsonritory. 




MEANING OF TERMS 

USED IN. CLASSIFYING ANNOTATING CASES. 


Tub different expressions nsed to describe the effect of tbe annotatinq: cases have thi* 
following meanings, and the classification of the annotating cases has boon done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as “ Mentioned,” are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
** Kefcrred to,” which come at the end of the group and arc^ arranged hiter ae in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as ” Mentioned ” arranged chronologically inter ac. The terms used in classi- 
fying the annotating cases are as follows : — 

” Applibd ” (Apid.). — ^This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

” Approved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

“ Considered ” (Consd.). — ^This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

” Distinguished ” (Distd.). — ^This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts' or in law) 
between it and the annotated case is pointed out. 

” Doubted ” (Dbtd.). — I his expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

” ExpiiAiNBD ” (Expld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

“ Extended ” (Extd.). — Compare ” Appmed,” mpro. 

** Foljjowbsd ” (FoUd.).-— This expression is used to denote that the same principles of law 
ore applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

Not Foijx>wed ” (N.F.). — Compare ” FoiiiiOWED,” aupra^ to which it is the adverse. 

** Overruled ” (Overd.). — ^This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

** Referred ” (Befd.). — ^This expression is used only where the annotating case deals with 
the x>oint of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

** Mentioned ” (Mentd.). — This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
haying nothing to do with the point in the Digest paragraph. 
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„ Criminal Law. 


Part I. — In General. 


1. Pawn or pledge defined.] — (1) If the 

thing pawned may be the worse for using, as 
clothes, etc., the pawnee cannot use them ; if it 
will not be the worse . . . he [the pawnee] may use 
them, but then it must be at peril. If the pawn 
is of such a nature that the keeping is a charge to 
the pawnee, as a cow or horse, the pawnee may 
milk the one, or ride the other, as this is a recom- 
pense for his keeping (Holt, C.J.). 

(2) The pawnee is not answerable for the 
robbery of things pledged of which he takes 
proper care (Holt, C.J.). 

(3) If creditor takes a pawn, he is bound to 
restore it upon the repayment of the debt, but if 
^ care of keeping it be exact, & the pawn is lost, 
he shall be excused, for there was no default in 
him (Holt, C.J.). 

(4) Goods in the hands of the pawnee shall not 
be taken in execution . . . until the money is paid 
to the pawnee (Holt, C.J.). 

(5) . . . The law requues nothing extraordinary 
of the pawnee, but only that he^all take what 
caje he can to restore the goods, upon payment of 
the money (Holt, C.J.). 

(6) There are six sorts of bailment. . . . The 
fourth ^rt is, when goods or chattels are delivered 
to another as a pawn, to be a security to for 


money borrowed of him by the bailor ; & this is 
called in Latin vadium & in English a pawn or 
pledge. ... As to the fourth sort of bailment, viz. 
vadium or a pawn, in this I shall consider two 
things : first, what property the pawnee has in 
the pawn or pledge, & secondly, for what neglect 
he shall make satisfaction. As to the first, he 
has a special property, for the pawn is a securing 
to the pawnee that he shall be repaid his debt & 
to compel the pawner to pay him (Holt, C.J.). 

(7) If the money for which the goods were 
pawned be tendered to the pawnee before they 
are lost, then the pawnee shall be answerable for 
them (Holt, C.J.). — Coggs v. Bernard (1703). 2 
Ld. Raym. 909 ; 3 Salk. 208 ; Holt, K. B. 528 ; 
1 Com. 133 ; 92 E. R. 107 ; sub nom, ANON.,^olt. 
K.B. 509 5 2 Salk. 522. ' * 


snunumona i 


Apm. a, v, Uordinsr (1832). 1 Nev. 
M. K._B. 35. Refd. Syred ». Oorruthers (1858), Bjf R & 


Swire v . Leaoh (1865), 6 New Rep. 

Oo^Q* (1832), 4 B. & AU. 198. Aa to 
(®J ©. Ro^es (17511), 1 Ves. Son. 348. Aal ^ 


JiW&U lions;, 11 JO, in. O. (OU ; IrU. 

15 C. B. N. S. 701 ; Donald e. SnokU^' crsW/LV H.*! 
Q. B. 585. Uratd. Buokmyr v. Daniall (I70i), 2 Ld. 
^ym. 1086 ; Grand pplnipn for Prerogative CSonoeniing 
toe Po^. Rop. 401 ; RobinaS^ 

Green * Shelton v, Oebom (1729), 1 

Bam* E. B. 260 ; Bontoer e. Iiawfion (1786), Lee temp. 
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Hard* 194: Kettle v. Bromsall (1738), Wllles, 118; 
Charitable Ooron. v. Sutton (1742), 2 Atk. 400; Pasley e. 
Freeman (179^, 8 Term Rep, 61 ; Mason e. tlokbarrow 
(1790). 1 Hy. Bl. 357 ; Elsee v. Gatward (1793), 5 Term 
W i43 ; GuUllam v. Barnett (1804), 2 Smith, K. B. 
155 ; Gibson v. Inglia (1814), 4 Camp. 72 ; Pippin v, 
Shrapard (1822), 11 Price, 400 ; Storr v. Crowley (1825), 
M*Cle. Sc xo. 129 ; Whitehead o. Qreetham (1826). 2 
Bing. 464 ; Corbett v. Paokington (1827), 6 B. & C. 268 ; 
Gledstane v. Hewitt (1831), 1 Tyr. 445 ; M*Kenzie v, 
M*Leod (1834), 10 Bing. 385 ; Vaughan o.McnloTO (1837), 3 
Bing. N. C. 468 ; Boorman v. Brown (1842), 3 Q. B. 511 : 
Robb v. Hill (1846), 2 C. B. 877 : G. N. By. v. Shepherd 
(1852), 8 £xoh. 30; Balle v. West (1853), 13 C. B. 460; 
Crouob V. L. Sc N. W. Ky. (1854), 14 C. B. 266 ; Dansey o. 
Richardson (1854), 3 E. B. 144 ; Baxendale v. Eastern 
Counties Ry. (1858), 27 L. J. C. P. 137 ; Biakemore v. 
Bristol Sc Exeter Ry. (1858), 8 E. & B. 1035 : MacCarthy 
V, Young (1861), 6 H. & N. 329 j Marriott v. Anchor 
RoTorslonary Ck). (1861), 3 De G. F. & J. 177 ; Taylor v. 


Ckddwell (1863), 3 B. & S. 826 : Peninsular Sc Oriental 
Steam Navigation Co. o. Shand (1805), 3 Moo. P. O. C. N. &. 
272 ; Grill v. General Iron Screw Collier Co. (1866), 12 
Jut. N. S. 727 ; Skelton v, L. Sc N. W. Ry. (1867), L. R. 2 
C. P. 631 ; Glblln v. McMullen (1868), L. R. 2 P. C. 317 ; 


Readhead v. Mid. Ry. (1869), L.R.^4 0.B. 379 ; Uver 
Alkali Co. V. Johnson Q874). L. R. 9 Exoh. 338 : Soarle 
V. Laverlck (1874), L. R. 9 Q. B. 122 ; Nngpnt e. Smith 
(1875). 1 C. P. D. 19 ; Harris v. G. W. Ry. (1876), 1 
Q. B. b. 515 ; Bewrhelm e. G. B. Ry. (1878), 3 C. P.^D. 
221 ; Eoi^es o. lifot. Diet. Ry. (1880), 28 W. R. 526 ; 
Cutler e. North London Ry. (1887), 56 L. T. 639 ; The 
Moorcock (1889), 14 P. D. 64 ; Shaw ». O. W. R^, [1894] 

1 Q. B. 378 ; llie Wlnkfleld, [1902] P. 42 ; Harris v. 
Perry, [10031 2 K. B. 219; Ohcflhlre e. Bailey, [1905] 1 

, K. B. 237 ; Clarke v. West Ham Corpn., [1909] 2 K. B. 
858 J Shrlmpton v, Hertfordshire County Council (1910), 
74 J. P. 305 ; Bath v. Standard Land Co.. [1911] 1 Ch. 
618 ; Hatton v. Car Maintenance Co. (1914), 110 L. T. 
765 J Banbury e. Bank of Montreal, [1918] A. C. 626 ; 
Oolinan v. Hfll. [1919] 1 K. B. 443 : The Empress (1923), 
92 L. J. P. 42 ; EUia’s Trustee v. Dixon- Johnson, [1924] 

2 Cb. 451 ; Pratt v. Patrick, [1924] 1 K. B. 488. 

.] — See, also, Part II., Sect. 1 ; Pawn- 
brokers Act, 1872 (c. 93), s. 6 ; & Factors Act, 
1889 (c. 46), s. 1 (5). 

Pawns at common law.] — See Part II. 

Pawns under Pawnbrokers Acts.] — See Part III. 


Part 1 1. — Pawns 

Sect. 1.~THE CONTRACT OF PAWN. 

Sub-sect. 1. — ^Nature of Contract. 

2/ Species of bailment.] — Coggs v. Bernard, 
No. 1, ante. 

3. Distinguished from bailment — Special pro- 
perty in pledgee — Not mere custody.] — The 

difference between bailing & pledging of goods is 
that a pawnee hath a special propeiiy & a baUco 
custody only. — Hartop v. Hoare (1743), 3 Atk. 
44 ; 2 Stra. 1187 ; 1 Wils. 8; 20 E. B. 828. 
Annotatima : — ^Reld. Boyson o. Coles (1817), 6 M. &; S. 14 ; 
Wookey v, Pole (1820), 4 B. & Aid. 1 ; CSayton t?. Le Roy, 
[1911] 2 K. B. 103X. Mentd. Mason v. Llckbarrow (1790), 
1 Hy. Bl. 357. 

4. Intermediate between lien & mortgage.] — 

A holder of scrip certificates for shares borrowed 
of deft, a sum of money on liis own promissory 
note, payable on demand, & on the security of the 
shares, & deposited with deft, the scrip certificates. 
He afterwoi'ds became bkpt. & deft., without 
demand & without notice, sold ten of the fifteen 
shares to repay himseff his debt. Creditors' 
assignee, without making any tender of the amount 
of the debt, brought an action of trover against 
deft, to recover the value of the shares : — Held : 
even assuming the sale to be wrongful, the im- 
mediate right to the possession of the shares was 
not by the sale revested in jiltf. & he could not 
therefore maintain trover, either for the whole 
value of the shares or for nominal damages. 

There are three kinds of security ; the first, a 
simple lien ; the second, a mtge., passing the 
property out & out ; the third, a security inter- 
mediate between a lien & a mtge. — viz, a pledge — 
where by contract a deposit of goods is made a 
security for a debt, the right to the property 
vests in the pledgee so far as is necessary to 
secure the debt (Willes, J.). — ^Haluday v . 
Holgatb (1868), L. B. 3 Exch. 299 ; 37 L. J. Ex. 
174; 18L. T. 666; 17 W. B. 13, Ex. Ch. 
Annotationa : — Copsd. Ynngmann v. Brlesemann (1892), 67 
L. T. 642. Bera. Durham v. Robertson, [1898] 1 Q. B. 
765 ; Hughes v. Pump House Hotel Co., [1902] 2 K. B. 
190 : Ellis's Trustee v. Dixon- Johnson, [1024] 2 Oh. 451. 
Mentd. Mnlllner e. Florence (1878), 3 (J. B. D. 484 : Cox 
V. Idddell (1895), 2 Mans. 212 ; Whlteley v. Hilt, [1018] 2 


at Common Law. 

Distinguished from lien .] — See Lien, Voi. 
XXXII., pp. 217, 218, Nos. 26-29. 

Distinguished from mortgage.] — See Mortgage, 
Vol. XXXV., pp. 247, 248, Nos. 72-82. 

Distinguished from bills of sale .] — See Bills of 
Sale, Vol. VII., pp. 19, 20, Nos. 87-93. 

Necessity for stamp .] — See Part II., Sect. 1, 
sub-ecct. 5, poet. 


Sub-sect. 2. — Subject-Matter. 

A. In General. 

5. Goods must be in existence.] — I assume 
without discussion that as against Anderson & 
Coltman there has been a pledge as effectual as if 
they had given it themselves. But, if in such a 
case there was a shortage, the right of action 
accruing would be not because there had been, but 
because there had not been, an effectual pledge of 
the goods which were wanting. A pledge implies 
possession, & you cannot either ^vo possession of 
or pledge things which do not exist (Wills, J.). — 
Giijbertson & Co. V. Anderson & Coltman, Jjtd. 
(1901), 18 T. L. B. 224. 

6. Money.] — Isaack v. Clark (1616), 2 Bulst. 
306 ; Moore, K. B. 841 ; 1 Boll. Bep. 126 ; 80 
E. B. 1143. 

Annotations : — ^Re!d. Mason v , FarnoU (1844), 1 Dow. Sc L. 

57U ; Cooper v. Willomatt (1845), 1 C. B. 672 ; (Elements 

V. Flight (1846), 1 New Proot. Cos. 567. Mentd. Manby 

V. Scott (1663), 1 Kob. 441 ; Mires v. Solebay (1678), 2 

Mod. Rep, 242 ; Cranch v. White (1835), 4 L. J. C. P. 

113 ; Garland v. Carlisle (1837), 4 Soott, .587 ; Whitehead 

V. Harrison (1844), 6 Q. B. 423 ; Hollins v. Fowler (1875). 

L. R. 7 H. L. 757. 

Negotiable instruments.] — See Bankers, Vol. 
III., pp. 268-270. 

Bills of lading.] — See Shipping. 

Vessel Sc freight.] — See Shipping. 

B. Unlawful Pledges. 

Hosiery materials.] — See Hosiery Act, 1843 
(c. 40), SB. 2, 4, 11 ; Summary Jurisdiction Act, 
1848 (c. 43), 8. 4. 

Linen & unfinished apparel.] — See Pawnbrokers 
Act, 1872 (c. 93), s. 35. 


PART II. SECT. 1, SUB-SECT. 2.— > 
a. Award .] — Hobtbawsbr v. Rob» 
bon (1874), 23 0. P. 350.— CAN. 


h . 2rffn&er liffttf.}— O bant e. Banque 
Naiional (1885), 9 0. R. 411.— CAN. 


0. R<md.]— W est Cumberland Iron 
Sc Steel Co. v. Winnipeg Sc Hudson's 
Bay Ry. Co. (1890), 6 Man. L. R. 388. 
—CAN. 

d. .] — ^Netherlands Bank op 


South Africa v. Yull's Trustee, 
[19141 W. L. D. 133.— S. AP. 

e. Chaae in action.] — National 
Bank of S. a., Ltd. v. Cohen's Truh- 
TEES, [1911] App. D. 235.— S. AP. 

B 2 


Pawns and Pledges. 


Bed, 1. — The contract of pawn: Svb-aect 2, B. & 
C. ; avib-Bect, 8, A, d: jg.J 

clothing,] — See Metropolitan Police Act, 
1839 (c. 47), 8. 17 ; Oounty Police Act, 1839 
(c. 93), a. 16. 

l^bUo stores.]— Sfce Public Stores Act, 1876 
(c. 26), 8. 9. 

Royal Forces.] — See, generally. Royal Forces. 

Identity or life certificates of military & 

naval forces.] — See Army Act, 1881 (c. 68), s. 
166 (9) ; Army Annual Act, 1904 (c. 6), s. 9 ; 
Army (Amendment) No. 2 Act, 1915 (c. 68), s. 1 (2) ; 
Navy (Pledging of Certificates, etc.) Act, 1914 
(c. 89), s. 1. 

Naval stores.] — See Naval Discipline Act, 

1866 (c. 109), s. 33. 

7. Regimental equipments, arms & military 

stores.]— (1) Whereas Army Act, 1881 (c. 68), 
s. 166 (1), makes it on offence for a person 
to Mceive any of the goods mentioned m the 
section from a soldier, it makes it an offence for a 
person to buy, exchange, or to take in pawn sucli 
goods from any person, or to detain such goods. 
(2) The word “ detains as used in the sect, 
meant the adverse withholding of possession of tlie 
goods from the Govt., & docs not bear the tech- 
nical meaning applied to it in an action of detinue, 
& therefore it is not necessary to prove that there 
has been a demand for the goods & a refusal to 
deliver them up.— P ullen v. Cari.ton, [1918] 2 
K.B. 207 ; 87 L. J. K. B. 904 ; 119 L. T. 82 ; 82 
J. P. 163 ; 16 L. G. R. 770 ; 20 Cox C. C. 206, 

.] — See Aimy Act, 1881 (c. 58), 

s. 156; Army (Amendment) No. 2 Act, 1916 
(c. 68), s. 6 ; Volunteer Act, 1863 (c. 65), ss. 28, 
29; Vohmteer Act, 1869 (c. 81), ss. 3-5 ; Terri- 
torial & Reseive Forces Act, 1907 (c. 0), s. 22 ; 3 
2 (ii); Statutory Rules & 
Orders, 1924, Nos, 1212, 12 J 3, 

1 clothing.] — See Seamen’s Clothing Act, 

1809 (c. 67), 6. 4. 

/ property.]— Poor Relief Act, 1816 

(c. 137), s. 2 ; Poor Law (Amendment) Act, 1844 
(c. 101), ss. 58, 07. 

C. Void Pledgee, 

M^ts.]^See Infants Relief Act, 
1874 (C, 02), s. 1. 

* persons.:— See rawnbrokcre 

Act, 1872 (c. 93), s. 32. 

Pledges by military & naval forces — Pay, pensions 
or rewards.]— Army Act, 1881 (c. 58), s. 141 ; 
Naval ^ M^me Pay & Pensions Act, 1865 (c. 73), 
/A* J * ^ 2. 4 ; Army 

* Choses in 

Action, Vol. VIII., pp. 436 et aeq. 


Sub-sect. 3. — Delivery. 

A, In General, 

8. Necessity for.]— Ordinarily by the common 
law, although of course a mtge. may be given of 
chattels as well as of land without delivering 
po^saion, yet a mere pledge cannot be given 

PART II. SECT. 1, SUB-SECT. 8.— A. 

« /or.l—The i^al© that 

a pledge, u^ess acoompanied or fol- 
lo^S doUvery of the gooda to toe 
cTOdltw. creates no obligation by wWto 
fho l®-ttw resoitto toem in toe 
hands of a third person, is snhjeot to 


Banking Co. (1871), L. R. 3 P. 0. 548 ; 7 Moo. 
P. 0. C. N. S. 432 ; 40 L. J. P. C. 22 ; 19 W. R. 
860 ; 17 E. R. 163, P. C. 

Annotations: — ^Reld. Burdick v. Sewell (1883), 10 Q. B. D. 

363. Hentd. Batson v. London School Board (1903), 67 

J. P. 467 ; Cbolsham 8c \Voldingbam Assoon. o. Hayward 

(1911), 76 J. P. 62. 

9. .] — In a pledge of goods it is not es- 
sential that the advance & delivery of possession 
should be contemporaneous. It is suMcient if 
possession be delivered within a reasonable time 
of the advance in pursuance of the contract to 
pledge. 

In Nov. 1883, A. agreed to lend B. £2,600 on 
the security of a valuable collection of prints & 
engravings. On Nov. 19, 1883, A. advanced B. 
£1,260 on account of the loan, & it was arranged 
between them that the coUeciion sliould be stored 
in a certain room, Sc on Dec. 21, 1883, B. wrote 
to A. ; “ The collection was moved in to-day. 
L. has the key, which I place entirely at your 
disposal.** On Dec. 24, 1883, A. advanced to B. 
the balance of the loan, & on Jan. 11, 1884, B. 
wrote to A. : “ You liaving advanced to me the 
sum of £2,600, I hereby authorise you to retain 
possession of my collection of engraved prints, 
now deposited by me in a certain room . . . the 
key of which room is at present in your possession 
or power ; & I hereby acknowledge that you are 
to 1 ‘etain possession of such prints, etc., until the 
whole of the said sum of £2,500, with interest at 
5 per cent., has been repaid to you.** B. died 
insolvent, & his administratrix disputed the 
validity of A.*s security on the groimd that the 
letter of Jan. 11 constituted a bill of sale, which 
was void under Bills of 8ale, 1878 (Amendment) 
Act, 1882 (c. 43) : — Held : (1) the transaction was 
one of pledge, independent of the letters, & Bills 
of Sale 1878 (Amendment) Act, 1882 (c. 43), did 
not apply; (2) the pledge was perfected by 
delivery of the key to L., which amounted to 
constructive deliveiy of the goods to A. 

The pledge therefore consists in the delivery. 
At any rate a delivery is an essential part of the 
pledge (Keicewich, J.), — Hilton v. Tucker 
( 1888), 39 Ch. D. 009 ; 57 L. J. Ch. 973 ; 59 L. T. 
172 ; 30 W. R. 762 ; 4 T. L. R. 018. 

Mills v, Charlesworth (1S90), 25 
Wrightgpn t?. McArthur & HutchlsoDs. 

(1892) 66^* t’ zio’ l>elobbel Fllpo 

10. Actual or constructive delivery.] — 

(1) being indebted to one B. in the sum of 

£40, entered into a written agreement with him, 
whereby he agrtjed that B. should have his horse, 
van, cart, & two sets of harness, “ for what he 
owed him *’ ; & by the memorandum it was 
further agreed that B. should keep the articles 
mentioned imtil pltf. paid him the £40 ; Sc the 
memorandum concluded thus — “ The said B. has 
received into liis possession the said horse, van, 
cart, Sc two sets of harness this Dec. 24, I860.** 
B. received into his actual possession the horse Sc 
van Sc one set of harness, but having no place to 
put them in, he left the cart Sc the other sef of 
harness with pltf., with an understandiz^ that he 
was to take them whenever he pleased. B. having 
become insolvent, pltf. got back the horse, van. 
Sc set of harness : but B.’s ^ignee seized the whole 
of the things mentioned in the memorandum, & 


the QuaUflcatlon that where a pur- 
chaser obtains pledged articles, with a 

he hM no greater right In regart to 
the pledged articles tow the pledgor 
atoself. — CoATON v, ALEXAirnKB. 
[1879] Buoh. 17.— B. AF. ^ 

10 1 . Actual or constructive 


drltvery ,] — ^To complete an underhand 
plcdM ol movables, delivery thereof 
to the ^edgee is necessary. But, 
where a pledgee has already possession 
of the movables of toe pledger In some 
other capacity, no actual doUvery of 
too movables is necessary to oieato a 
valid pledge, provided toore be dear 
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caused them to be sold by deft., an auctioneer 
Held : that being the only quei^ion raised at the 
trial, there had been a sufficient delivery of the 
goods to B. to vest the property in him, subject to 
the right of the pawner to redeem ; & conse- 
quently, pltf. was not entitled to recover. 

(2) Qw. ; as to the right of a pawnee to sell the 
pledge, where no day has been fixed for the pay- 
ment of the sum for which the chattel is impig- 
norated ? 

Now, I take the law to be, tliat, to constitute a 
valid pledge, there must be a delivery of the 
article either actual or constructive to the pawnee 
(Ekle, C.J.).— Martin v, Keid (1802), 11 0. B. 
N. S. 730 ; 31 L. J. C. P. 126 ; 6 L. T. 727 ; 142 
E. B. 982. 


Annotaiiona ,*—Con»d. Lanjfton v. Warliipr (1805), 18 C. B. 

N. S. 315. Reid. Meyorstoln t>. Barber (1860). L. II. 2 

O. P. 3c. 


11. Time for delivery-— Within reasonable time 
after advance — In pursuance of contract.] — 

Hilton v. Tucker, No. 9, anie, 

12. Effect of delivery — ^Property of pawnee In 
pledge.] — ^Pawnees of goods, etc., pei*mitting bkpt. 
to continue in possession, order, & disposition, have 
no specific lien against general assignees under the 
commission. 


^ There is one case more, where the proper 
distinction between mtge. & pawns is taken, 
Ratcliff V. Davis, No. 75, post, where the ct. 
held that there was a special property in pawnee, 
entitling to the custody till the condition is per- 
formed ; but that on payment the whole property 
vested in pawner ; distinguisliing it from a mtge. 
which is a conveyance of the thing (Burnet, .T.). — 
Byall V, Bowles (1750), 1 Ves. Sen. 348 ; 1 
Atk. 165 ; 1 Wils, 200 ; 9 Bli. N. S. 377, n. ; 27 
E. B. 1074, L. C. 

AmMtatinna: — ^Distd. RoevoFJ r. C;ippor (1838), 1 Am. 427. 
Bold. Llngham v. Biggs (1797), 1 Bos. & P. 82 ; Dearie t). 
Hall, Loverldgo v. Cooper (1828), 3 Russ 1 ; Bartlett v, 
Bartlett (1857), 1 De G. & J. 127 ; Donald v. Suckling 
(1866), L. R, 1 Q. B. 585 ; Be Boinbridge, Ex p, Fletcher 
(1878), 8 C%. D. 218. Mentd. DoddJngton v. Uallct 
(1750), 1 Ves. Son. 497 ; Ward v. Tumor (1 752), 2 Vos. Son, 
431 ; Ex p, Dujuas (1754), 2 Ves. Sen. 582 ; Ex p. Shank 
(1754), 1 Atk. 234 ; Worscloy v. Demattos &: Sladcr 
(1758), 1 Burr. 4C7 ; Wilson v. Day (1759), 2 Burr. 827 ; 
Mason v, Vero (1779), 2 Wm. Bl. 1.309 ; Falkener v Case 
(1781), 1 Bro. C, O. 125; Atkbison v. Maling (1788), 2 


(1804), 9 Ves. 407 ; Horn v. Baker (1808), 9 East, 215 ; 
Taylor v. Plnmer (1815), 3 M. & S. 562 ; Re Frassor, Ex p, 
Monro (1819), Buck, 300 ; Hartley v. Smith (1819), Buck, 
808 ; Storer v. Hunter (1824), 3 B. & C. 368 ; Hubbard v, 
Bagshaw (1831), 4 Sim. 326 ; Re Severn, Ex p. CJolvUlo 

B , 9 L. J. O. S. (^h. 56 ; Re Severn, Ex p, Tennyson 
. Mont, ft B. 67 ; Buck v. Leo (1834), 1 Ad. & El. 
804 : Re O^en, Ex p. Lloyd (1834), 1 Mont, ft A. 494 ; 
Gardner v. Lachlan (1838), 4 My. ft Cr. 129 ; Belcher v. 
Capper (1842), 4 Man. ft G. 502 ; Ettv v. Bridges (1843), 2 
Y. ft 0. Ch. Cos. 486; Belcher v. Bellamy (1848), 2 Ezoh. 
303 ; Beckham v. Drake (184in, 2 H. L. <>is. 579 ; North 
V, Onmey (1861), 1 John, ft H. 509 ; Grainge v. Warner, 
Re Gralni^ (186.5), 6 New Rep. 219 ; Cooke v. Hemming 
(1868), L. R. 3 C. P. 334 ; Re West of England ft South 
Wales District Bank, Ex p. Dale (1870), 11 Ch. D. 772 ; 
Re Hallott's Estate, Knatohbull v, Hallett (1880), 1.3 
Oh. D. 696 : Colonial Bank e. Wbinnoy (1886), 11 App. 
Cos. 426 ; Re Patrick, Bills v. Tatham (1890). 63 L. 1\ 
752 ; Re Richards, Humber v, Richards (1890), 45 
Ch. D. 689 : Thomas v. Searles, [18911 2 Q. B. 408 ; 
English & Scottish Mercantile Investment Trust v. 
Brunton, 11892) 3 6. B. 1 ; Re Wyatt, White v. Kills, 

S ] Gh. 188 : Ward v. Duncombe, [1893] A. C. 369 ; 

Lon e. Mason, [1899] 2 Q. B. 679 ; Rose r. Buckott, 
[1901] 2 K. B. 449; Glegg v. Bromley (1911), 81 L. J. 
E. B. 834. 


B. SvffUdency of Delivery. 

13. Constructive delivery — Goods remaining In 
pawner’s possession.] — ^W., the captain of a ship 
of which defts. were the owners, dehvered a chrono- 
meter to defts., as security for an advance of money, 
imder a written agreement that the instrument 
was to be considered the property of defts. until 
the money was repaid, they allowing him the use 
of it during the voyage about to be undertaken. 
Upon the completion of the voyage, W. pledged 
it again to pltf., the chronometer then being in the 
liands of the makers, who, in ignorance of the 
former pledge, agreed to hold the instrument for 
pltf. The sum advanced by defts. not being paid : 
— Held : (1) the property in the chattel vested in 
defts. by the first pledge. Sc nothing remained in 
the pawner, but a reversionary interest in the 
chattel, until the money was paid ; (2) defts.’ 
right was not affected by fraud, to be inferred 
necessarily from the want of possession, as the 
want of possession is but a ground of fraud to be 
submitted to the jury. Neither did defts. lose 
their property in the pledge, by parting with the 
possession, for though, generally spcakmg, in the 
case of a simple pawn of a personal chattel, 
the property is lost wdth the possession, yet, the 
delivery to the pawmer, under the terms of the 
agreement, was not a parting with the possession, 
ft in such case, the possession of the pawner was 
that of defts. — Beeves v. Capper (18.38), 6 Bing. 
N. 0. 136 ; 1 Am. 427 ; 6 Scott, 877 ; 8 L. J. C. P. 
44 ; 2 Jur. 1067 ; 132 E. R. 1057. 

Annotations: — As to (1) Reid. Walker v. C3yde (1861). 10 
C. B. N. S. 381 . As to (2) Consd. Flory v. Donny (1852), 7 
Exch. 581. Distd. Dublin City Distillery v. Doherty, 
[1914] A, 0. 823. Reid. Langton v. Waring (1865), 18 
C. B. N. S. 316 ; Donald r. Suckling (1866). L. R. 1 Q. B. 
585 ; Moycrstcin v. Barber (1866), L. R. 2 C. P, 38 ; 
Young r. Lamboi't (1870), L. R. 3 C. 142 ; Burdick v. 
Sowell (1883), 10 Q. B. D. 363 ; Hilton v. Tucker (1888), 39 
Ch. D. 669 ; Co^rano v. Moore (1890). 25 Q. B. D. 57 ; 
Mills V. CharloBworth (1890), 25 Q. B. D. 421 ; Morris v. 
Dolobhol Flipo (1892), 66 L. T. 320. 

14. To be removed at will.] — 

Martin v. Reid, No. 10, ante. 

15. Shipment of goods In boat of pawnee 

— Boat receipt for delivery of goods to pawnee.] — 
Where a merchant, in Newcastle, who was in the 
habit of consigning goods to his agents, pltfs., in 
Jjoudon, for a^e, ft of drawing upon them to 
certain amounts, had overdrawn his account, ft 
advised his agents that he would ship them 
twenty tons of alkali to cover his draft, did 
accordingly ship the alkali on board a ship of 
defts., who were wharfingers between Newcastle 
ft London, ft received from defts.’ servant, the 
captain of the ship, a boat receipt, to the effect 
that the goods were to be delivered to pltfs. : — 
Held: (1) defts. were estopped from denying 
pltfs.’ title in the goods upon their arrival in 
Jjondon ; (2) no bill of lading was requisite to 
vest the property in pltfs. ; (3) as between A. ft 
pltfs., the relation was not that of principal ft 
factor, but of pawner & pawnee, in which case the 
property would vest in the pawnee without actual 
delivery, in the same manner as in that of vendor 
ft vendee. — Evans v. Nichol (1841), 3 Man. ft G. 
614 ; 4 Scott, N. R. 43 ; 11 L. J. 0. P. 6 ; 5 Jur. 
1110 ; 133 B. R. 1286. 

Annotation: — OmeraUy, Mentd. Eerford v. Mondol (1859), 
28 L. j. Ez. 303. 


evidence of the bona fldes of the trans- 
action. — ^VioB’s Insolvent Estate v. 
Cm»NOTT8KT ft Levy, [1014] C. P. D. 
100.— S. AF. 

PARTlL^ECT. 1, SUB-SEOT. 8.— B. 
IS 1. ConatnuUve ddinerv — Qoods re- 


maining in paumer^s possession .] — ^An 
insolvent ozocuted a so-called deed 
of sale,’* whereby he purported to sell 
certain goods to his father for the 
amount of a debt duo to the father, 
ft the latter agreed that the sale should 
be considered as cancelled upon pay- 
ment of the debt. Upon the execution 


of the deed of sale the goods were 
delivered to the father, but were 
afterwards allowed to remain in pos- 
session of the son as his own property : 
— Hdd : the transaction amounted to 
a pledge, ft not a sale. — ^H ofmeteb v. 
GoubTiSOI), 10 S. C. 115.— S. AF. 
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Pawns and Fledgns. 


Sect, 1 . — The ocntract of paum: Sub-aed, 3, B,; 
aiib-aect. 4.] 

16. — — ^ods left In possession of vendor — 
To secure purchase-money,] — ^Tcas are sold to be 
paid for at appointed days, the sales being made 
according to the custom of the trade, whereby the 
goods, when sold, are left as a pledge for full 
payment with the vendor, who, in case of non- 
payment, is at liberty to resell & charge the loss to 
the original purchaser. The purchase-money is 
not paid at ttie appointed time ; ^ the purchaser 
becomes bkpt. ; & the vendor having sold part of 
the teas before the fiat, & the rest afterwards, 
gives the estate credit for the clear proceeds of the 
sales, tendering a proof for the residue of the 
original purchase-money : — Held : although there 
was no delivery of the ^oods, the original sale was 
a binding contract within Stat. Frauds. — Be Tate, 
Ex p. Moffatt (1841 ), 2 Mont. D. & De G. 170. 
Jnnotation Mentd. Jfe Gales, Fx p, Harrison (1843). 1 

L. T. O. S. 4ft0. 

17 , ,] — It is not disputed that 

if a vendor who has sold goods should, after the 
sale has been completed, agree with the vendee to 
retain the physical possession of the goods, but 
on such terms that the nature & character of his 
former possession is changed from that of owner 
to that of bailee for the purchaser, that transaction 
will amount to an acceptance So actual receipt of 
the goods within Stat. Frauds, s. 17, So necessarily 
to a good constructive delivery sufficient to create 
a pledge (Lord Atkinson). — Dublin City Dis- 
TiLiiEBY, Dtd. V, Doherty, [1014^] A. \ 823 ; 83 
L. J. P. C. 266 ; 111 L. T. 81 ; 58 Sol. Jo. 413, 
H. L. 

Annoiaiions : — ^Befd. Wrlsbtoon McAithur Sc Htitoliisous 

[1921] 2 K. B. 807 ; lie Allestor. [1922] 2 Oh. 211. 

Goods warehoused with third person — 
Transfer of bill of ladlilg.] — Goods shipped from 
India having been landed So warehoused at a 
bonded sufferance wharf in London, were under a 
stop put upon them by the master for freight ; — 
Held : the transfer of the bill of lading opei'ated ' 
as a transfer of the goods, so as to constitute a 
valid pledge of them for an advance, without the 
necessity of the pledgees gettii^ actual possession 
of them, because the bill of lading remained in fuU 
force so long as complete delivery of the goods 
had not been made to some person claiming under 
it.*— !H abber V, SIeyerstein (1870), Jj. K. 4 H. L. 
817 ; 39 L. J. 0. P. 187 ; 22 L. T. 808 ; 18 W. K. 
1041 ; 3 Mar. 1.. 0. 449, H. L. ; affg, S. C. sub 
nom. Meyebstein v. Barber (1867), L. R. 2 C.P. 
661, Ex. Oh. 

Annoiati(m8 : — Cowkl. Qlyn, Mills v. East & West India 
Dook Co. (1882). 7 App. Ca«. 591 ; ^wcll v, Burdick 
(1884), 10 App. CJas. 74 ; Hilton v. Tucker (1888), 89 
C^. D. 669. Re!d. Young v. Lambert (1870), 6 Moo. P. 
0. C. N. B. 406 ; Burdick v. Sewell (1884), 13 Q. B. D. 
159 ; Mills V. (^harlesworth (1890). 25 Q. B. D. 421 ; 
Morris V. Dolobbol FUpo (1892), 66 L. T. 320; Dublin 
City DMlllery v, Doherty. [1014] A. O. 823. Mentd. The 
.Tohn Bellamy (1870). L. R. 3 A. E. 129 ; More-le- 
Blanob r. Wflson (1873). L. R. 8 O. P. 227 : The Rona 
(1884), 51 L. T. 28 ; iWess Withy v. White, [1894] 1 
Q. B. 483. 

19 . Request note ordering delivery 

on payment of charges.] — Goods imported from 
England into Quebec, consigned to M. & S., & 
stored in the Customs’ warehouse there, according 
to the Customs’ regulations, for freight, duties, Sc 
storage, were, by a contract in writing, pledged by 


M. So S. for advances made to them by G. So K., So 

a note of such pledge entered in the book of the 
Chief Officer of the Customs, specify^ the con- 
ditions on which the loan was m^e, with a request 
to such officer to hold the goods subject to the 
orders of G. So K., they paying the duty So stor^ 
charges before removal. L., creditor of M. So S., 
obteined judgment in an action against them, &, 
under a ft, fa,, seized the goods so in bond, the 
execution of which was opposed by G. & K., who 
made an application mam lev4e to the ct., on the 
groimd that by the above contract the property 
of M. & S. in the goods in question was conveyed 
to them to secure repayment of the advances made 
by them : — Held : the circumstances of the case 
& the dealings of the parties constituted a con- 
structive delivery, So the judj^ent which dis- 
missed the opposition of G. & & gave effect to 

the seizure under the execution to their prejudice 
as pledgees, could not be supported. — Young v. 
Lambert (1870), L. R. 3 P. C. 142 ; 6 Moo. P. C. C. 

N. S. 406 ; 39 L. J. P. O. 21 ; 22 L. T. 499 ; 18 
W. R. 497 ; 3 Mar. L. 0. 412 ; 16 B. R. 779, P. 0. 

20. Delivery order ordering delivery 

to pawnee.] — ^Pltf. applied verbally to defts. for a 
loan, offering as security certain furniture of his 

I then at a warehouse in his name. Defts. made the 
loan to pltf., who gave them a promissory note for 
the amount, So also si^ed a memorandum by 
which he ag^ed to pay interest on the amount of 
the note if not paid by the stipulated time. On 
the same day pltf. signed So handed to the ware- 
houseman a delivery order, requesting him to 
“ deliver to defts. or their order ” all property 
warehoused with you in my name on payment of 
your charges ” : — Held : the delivery order was 
not a “ bill of sale ” within the Bills of Sale Acts, 
1878 (c. 31), So 1882 (c. 43), the whole transaction 
being one of pledge, So the effect of the delivery 
order being equivalent to actual possession by 
defts., the pledgees. — Grigg v . National Guar- 
dian Assurance Co., [1891] 3 Ch. 206 ; 61 

L. J. Ch. 11 ; 64 L. T. 787 ; 39 W. R. 

21. Advance on security of delivery 

warrants.] — Capital So Counties Bank, Ltd. v, 
Warriner So Brethbrton, Ford So Co, (1896), 12 
T. L. R. 216 ; 1 Com. Cas. 314. 

Annotation: — Folld. Ant. JtugenB Maigarinoffiibriokon v. 

DroyfuB. [1914] 3 K. B. 40. 

22. Delivery of key of place of deposit of 

goods — ^To third person.] — ^Hilton v . Tucker, No. 
9, ante, 

23. To pawnee.] — Bowkbr v. 

Williamson (1889), 6 T. L. R. 382. 

24. With licence for access to 

premises.] — ^Deft. co., in order to secure pltf. 
against loss on a certain contract So in considera- 
tion of pltf. giving further time within which to 
pay for the goods, set aside certain specified goods 
m two rooms in defts.* premises which were locked 
up. So the keys handed to pltf., no other goods 
being in those two rooms. The terms of the trans- 
action were recorded in two letters written by 
deft. co. to pltf., one letter written before the ke^ 
were handed over, So the second letter subse- 
quently. The last letter contained the words: 
“ The ^oods to be locked up, the keys in your 
possession. So you to have the right to remove 
same as desired.” The co. went into liquidation 
&; the liquidator claimed that the transaction was 


28 i. pdive^ of key of place talned adTonoes from deft. 8., So delivery of the goods to pltf.. So he 
OT aepom of aopae — ro potenee.] — fraudulently purported to pledge the was not deprived of his rights as a 

Sr certain goods in a storo, same goods to 8,. to whom he gave a pledgee by reason of the subsequent 

h^d by him, to pltf., who was present duplicate key of tne store. 8. obtained cnudulent conduct of the pled^r Sc 

when me goods ^re pla^ in toe an assignment of the lease, but after- removal of toe goods by 8 . — Hbydbn- 

store & toere re<^vod the key of toe wards removed the goods to another byoh v. Saber (1900), 17 8. C. 73.— 

same from S. Subsequently E. ob- store Held .- there had been a valid S. AF. 
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invalid under Companies (Consolidation) Act, 
1908 (c. 60), s. 93 (1) (c), as being a charge created 
or evidenced by an instrument which if executed 
hy an individual would require registration as a 
bill of sale. Pltf. brought an action claiming a 
declaration that the goods were in his possession, 
& that he was entitled to remove them : — Held : 
ossession of the goods passed to pltf. by the 
elivery of the keys of the rooms in which they were 
locked up, notwithstanding that those rooms were 
on defts.’ premises, inasmuch as defts. had con- 
ferred upon pltf. a licence to make the necessary 
entry in order to use the keys, which licence could 
not be revoked, & therefore the transaction was 
vahd as against the liquidator & pltf. was entitled 
to remove the goods. — Wkightson r. McArthur 
& Hutchisons (1919), Ltd., [1921] 2 K. B. 807 ; 
90 L. J. K. B. 842 ; 125 L. T. 383 ; 37 T. L. R. 
676 ; 66 Sol. Jo. 653 ; [1921] B. & C. R. 136. 

25. Actual delivery — For purpose of valuation 
& offer of loan—Pledge completed later.] — On 
Nov. 1, 1919, pltf. handed her jewoUery to M. to 
value it & let her know what offer he could make 
as to lending her money ; he was to keep the 
jewellery as security if he made the advance. On 
the same day M. pledged the jewellery with deft., 
a pawnbroker, who in ^od faith agreed to advance 
£1,000 on it, the transaction being completed on 
Nov. 3. On Nov. 6 it was arranged between 
pltf. & M. that he should lend her £600, & that she 
should gpve him her promissory note for £000 
payable in six equal monthly instalments, & that 
he should retain possession of her jewellery as 
security for the payment of the promissory note. 
On Dec. 8, M. borrowed £300 from one B., & 
deposited with him as secui’ity pltf.’s promissory 
note &, deft.’s counterfoil deposit note. B. gave 
notice to pltf. of the deposit of the promissory 
note & required that payments under it should be 
made to him. On Dec. 10 M. died. Pltf. paid B. 
sums amounting to £400 on account of the sum 
due on the promissory note, the payments being 
made with notice of deft.’s position & claim. 
Pltf. made no tender to deft., & claimed the 
return of her jewellery ; — Held : there was on 
Nov. 1 a delivery of possession of the jewellery to 
M., which was a good delivery for the purpose of 
creating a pledge whenever that pledge should be 
created, the pledge being completed on Nov. 5 ; 
& the character of the delivery was not affected 
by the act of M. in pledging the jewellery to deft, 
on Nov. 3 ; pltf. having made no tender to deft, 
was not entitled to recover the jewelleiy. — 
Blundell-Leigh V. Attenborough, [1921] 3 
K. B. 236 ; 90 L. J. K. B. 1005 ; 126 L. T. 360 ; 
37 T. L. R. 667 ; 65 Sol. Jo. 474, C. A. 


Sub-sect. 4. — Extinction op the Contract. 

26. What amounts to extinction — Reposses- 
sion gained by fraud.] — Deft, employed a stock 
broker to obtain a loan on the security of bonds, 
which were transferable by delivery. The broker, 
accordingly, borrowed a sum from pltf., but he 
wrongfully applied a part to his own use. The 
broker was unable tc redeem the bonds, & deft, 
with knowledge of the circunoistances, promised 
& agreed to call & give the broker his cheque for 
the deficiency on receiving back the bonds. The 
broker, acting on the faith of this promise, gave a 


crossed cheque to pltf., & redeemed the bonds. 
On the same day deft., by a trick, obtained posses- 
sion of the bonds, without giving his cheque ; ds 
the broker’s crossed cheque was consequently 
returned, & he became a defaulter : — Held : deft, 
was responsible to pltf. for the fraud, & the bonds 
in his hands were stUl liable to repay pltf. his 
debt. — ^Mocatta v. Bell (1867), 24 Beav. 686 ; 27 
L. J. Ch. 237 ; 30 L. T. O. S. 239 ; 4 Jur. N. S. 77 ; 
53 E. R. 483. 

27. Repledged with bond fide holder 

for value.] — ^D. & co. deposited certain goods with 
pltfs. as secimity for an advance : they aft^erwards 
obtained possession of the goods by fraudulently 
representing to pltfs. that they had sold them to 
defts., & would hand over to pltfs. the money to 
be received in payment. D. & co. obtained an 
advance from defts., & deposited the goods, with 
a power of sale, with them : — Held : as pltfs. had 
paited with their special property in the goods to 
1). A; co., they could not recover them in an action 

•from defts. who had obtained them bond fide & 
for a good consideration. — Babcock v. Lawson 
(1880), 5 Q. B. D. 284 , 49 L. J. Q. B. 408 ; 42 
L. T. 289 ; 28 W. R. 591, 0. A. 

AnnotaMmts .‘—Uentd, Naiih v. Do FievfUe, [1900] 2 Q. B. 

72 ; FarquharHOD v. Kiug [1902), 71 L. J. K. B. 667. 

28. Pawnee parting with special property 

In goods.] — Reeves v. Capper, No. 13, ante. 

20. .] — ^Babcock v. Lawson, No. 27, 

ante. 

30 . Goods restored for special purpose — 

Return of bill of lading for sale of the goods.] — 

The law of Scotland as well as the law of England 
is that a pledgee may redeliver the goods to the 
pledgor for a limited purpose without thereby 
losing his rights under the contract of pledge. 

The pledgors of a bill of lading representing a 
specific cargo were under contract to sell a laj^er 
quantity of like goods to third pairties. The 
pledgees returned the bill of lading to the pledgors 
to obtain delivery of the merchandise & sell on 
the pledgees’ behalf, & account for the proceeds 
towards satisfaction of the debt : — Held : the 
pledgees’ security was not affected, & they were 
entitled to the proceeds of the cargo as against 
the diligence of general creditors of the pledgors. — 
North Western Bank v. Poynter, Son & 
Macdonalds, [1895] A. O. 66 ; 64 L. J. P. 0. 27 ; 
72 L. T. 93; 11 R. 125, H. L. 

Annotations; — Distd. InffU^t v. RobertRon, [1898] A. C. 616. 

CoDfd. Rc AlloMtor, [1922] 2 Cb. 211: Peimliigton v. 

RoUaaco Motor Workfi, [1923] 1 K. B. 127. 

81. .] — A limited co. pledged 

bills of lading with a bank to secure an overdr^t. 
When it was time to sell the goods, the co. in 
accoidance with the well-established mercantile 
practice obtained the bills of lading from the bank 
for realisation on the terms stated in the usual 
letter of trust given by the oo. to the bonk, to wit 
that the co. received the bills of lading in trust on 
the bank’s account & undertook to hold the goods 
when received & the proceeds when sold as the 
bank’s trustees dt to remit the entire net proceeds 
as realised : — Held : as the letter of trust merely 
recorded the terms on wmeh the co. was authorised 
to realise the goods on the bank’s behalf, & did not 
really create any charge at all, it did not require 
registration imder Companies (Consolidation) Act, 
1908 (c. 69), 8. 93 (1) (c), (s), either as a bill of sale 
within clause (c) or a cha^ on book debts within 
clause (s). — Be Allestbr (Davtd), Ltd., [1922] 

2 Ch. 211 ; 91 L. J. Ch. 797 ; 127 L. T. 434 , 38 
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Sect. 1. — The oontrad of pawn: Stib-eecta, 4 5. 

Sect. 2: Sub-aect. 1, A., B,, C., D., E. d; F.; 
aub^aecta. 2 A. ds B . ; aub-aed. 4, A.'\ 

T. L. R. 611 ; 60 Sol. Jo. 486 ; [1922] B. & 0. R. 
160. 

See^ alao. No. 183, poat. 


Sub-sect. 6 . — Stamps. 

82 . Necessity for.] — letter from a principal 
to his factor containing bills of exchange drawn 
upon the latter, & in which the principal promised 
to provide for the bills, if certain goods, then either 
in the factor’s possession or about to be placed in 
his hands, should remain unsold at the time of the 
bills falling due, requires to be stamped, & does not 
come witlun the exception in the Stamp Act, as a 
letter for or relating to the sale of goods. The 
primary object of such letter not being the sale of 
goods, but the obtaining of an advance of money 
on the goods. — Smith v. Catob (1819), 2 B. & Aid. 
778; 106E. R. 649. 

AnnotaHona .*<~Diitd. Soathgato v. Bohn (1846), 16 M. 6c W. 

34. Meatd. Kllbeok v, Vandor Vyucr (1847), 8 Ii. T. O. S. 

461 : Ohatflold v. Coz (1852), 18 Q. B. 324 : Hein o. Lane 

(1867), L. K. 2 Q. B. 144 ; Horsey v. Graham (1869), 21 

L. T. 630. 

88. Mortgage stamp.] — ^A firm that was 

negotiating to obt^ an sidvance of money on 
their bill, wrote to the proposed lender, stating 
that, in consideration of his accepting their draft, 
they handed him therewith the bill of lading & 
policy of insurance for wines expected to arrive, 
which would afford him security beyond the 
amount of the bill, Sc engaging to land & ware- 
house the wines, to be held at his disposal : — 
Held: this document did not require a mtge. 
stamp, within 65 Geo. 3, 1815 (c. 184), sched., 
part 1, title “ Mortgage.” — Harris v. Birch 
(1842), 9 M. & W. 691 ; 1 Dowl. N. S. 899 ; 11 
L. J. Ex. 219 ; 162 E. R. 249, 

AnmAoAiona : — Apld. Re Attenborough & I, R. Gomrs. (1866), 

11 Exoh. 461. Betd. ^woU v. Burdick (1884), 10 App. Caa. 

74. 

84 . .] — The following instrument 

was held not to require a mtge. stamp ; I have this 
day deposited with A. the following goods, viz. 
tea Sc coffee set, etc., to be held by him as a 
security for the payment of £160, this day lent to 
me, together with interest, & should such sum of 
£160 not be paid by me to A. by Mar. 25 next, 1 
hereby authorise Sc empower him to sell Sc dispose 
of the said articles, Sc out of the proceeds thereof 
to pay the expenses of the sale. Sc retain the said 
sum of £160 &mterest thereon. — Attenborough 
Sc Inland Revenue Oomrs. (1865), 11 Exch. 461 ; 
166 E. R. 912 ; aub nom. Attenborough v. In- 
land Revenue Combs., 25 L. J. Ex. 22. 

As to exemption of special contracts.]— 
Pawnbrokers Act, 1872 (c. 93), s. 24. 


Sect. 2.— RIGHTS AND DUTIES OF PAWNER. 
Sub-sect. 1 . — Who matj Pawn. 

A, AfferUa and Factora. 

Authority to pledge— Implied authority.]— 
Agency, Vol. I., pp. 804, 305, Nos. 291-294. 

Goods — ^Under Factors Acts.] — Agency 
Vol. I., pp. 330-340, Nos. 467-624. 

A 777 Factors Acts.]— 

Agency, Vol. I., pp. 840-343, Nos. 625-549. 
^7— Negotiable instruments.] — Agency 
Vol. I., pp. 343-^46, 660-670. 

Unauthorised pawns.]— Sub-sect. 3, B. (a) 
poat. 


B. Baileea. 

No title conferred on pawnee.] — See Baiiment, 
Vol. III., pp. 110. Ill, Nos. 343, 363. 

Bailee on sale or return.] — See Sale of Goods. 

Hirer under hire-purchase agreement.] — See 
Bailment, Vol. III., pp. 93, 97, 98, Nos. 246, 206- 
267 ; Sale of Goods. 

C. Executora and Adminiatratora. 

See Executors Sc Administrators, Vol. XXIV., 
pp. 669, 671, 801, Nos. 6073, 6080-6082, 8306. 

D. Huaband and Wife. 

As to disposition of wife’s property generally, 
aee Husband Sc Wife, Vol. XXVII., pp. 101 
et aeq. 

86. Property settled by wife on herself — ^Wlth 
power to use — ^Pledge by wife.] — A woman on her 
marriage settled, among other property, furniture 
on trustees in tnist to allow her to use it during 
life Sc to dispose of it by will or deed to operate 
after death : — Held : she had no power to pledge 
the furniture, Sc her trustees might recover it 
from the pawnbroker. — ^Wobsnop v. Benassi 
(1873), 21 W. R. 684. 

Property settled on wife by husband for separate 
use — ^With restraint on alienation — ^Pledge by 
husband with consent of wife.] — See Husband Sc 
Wife, Vol. XXVII., p. 116, No. 932. 

E, Maater of Ship. 

See Shipping. 


F. Parinera. 

See Partnership, Vol. XXXVI., pp. 399-401, 
Nos. 700-715. 


Sub-sect. 2. — ^Warranty by Pawner. 

86. Warranty of title.] — Pltf. being possessed 
of some plate, transferred it by bill of s^e to M. 
& B. for a valuable consideration, but in order to 
defeat the execution of a judgment creditor 
pltf. continued in possession of the plate, Sc the 
creditor having assigned his judgment to .M. Sc 
B. they issued execution thereon ; whereupon 
pltf. in order to defeat the execution, deposited 
the plate with deft. ; — Held : deft, was entitled 
to set up the right of M. & B. — Semble : where a 
person pledges property to which he has no title, 
the pledgee may deliver it to the real owner ; 
there being, in the ordinary case of a pledge, an 
implied undertaking, on the part of the pledger, 
that the property pledged is his own. Sc on the 
part of the pledgee, that he will return it to the 
pledgor, provided it be not the property of another. 
— Cheesman V. Exall (1851), 6 Exch. 341 ; 20 
L. J. Ex. 209 ; 166 E. R. 574. 

Annotations : — Coiud. Btddlo v. Bond (1865), 6 B. & S. 225. 
Reid. Sheridan v. New (2iiay Co. (1858), 28 L. J. C. P. 58 ; 
Thome v. Tilbury (1858). 27 L. J. Ex. 407 ; Singer Maan- 
faoturing Co. v, Clark (1879), 5 Ex. D. 37. « 

37. .] — ^Upon its coming to the know- 

ledge of applts. that a sewing machine belonging 
to &em had, without their knowledge or consent, 
been pledged by S., to whom they had let it on 
hire, or by some one with or without S.’s consent, 
with resp., a pawnbroker, for a sum under 40s., 
they served reap, with notice informing him that 
the machine was their property. Sc demanding 
redelivery thereof to them. Resp. refused to 
comply with this notice, on the ground that it 
was invalid, as not being in conformity with 
Pawnbrokers Act, 1872 (c. 93), Sc subsequently 
delivered the pledge to a person produemg the 
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pawn ticket relating thereto, on payment of the 
loan &s profit, but gave no notice to applte. of 
having done so. In an action subsequently 
brought by applts. against resp. for an unlawful 
conversion of their property: — Held: (1) the 
applts., as true owners of an article pledged with- 
out their knowledge or consent, were entitled, in 
exercise of their common law right, to recover it 
or its value from the pawnbroker by action, not- 
withstanding that the latter had returned it to 
the pawner or person holding the ticket who had 
redeemed it, their common law right so to do 
not having been taken away by Pawnbrokers 
Act. 1872 (c. 03), s. 29 ; (2) Pawnbrokers Act, 
1872 (c. 93), B. 26, justifies the pawnbroker only 
to this extent, viz., in treating the holder of a 
pawn ticket as the person lawfully entitled to hold 
it ; & the indemnity given by Pawnbrokers Act, 
1872 (c. 93), 8. 25, is limited to & protects the 
pawnbroker only against the pawner, the owner 
who has authorised the pledging, & all those who 
claim title under tliem ; & none of the provisions 
of Pawnbrokers Act, 1872 (c. 93), were intended to, 
nor do they, affect the common law right of an 
owmer of property pledged against his will who 
claims by title paramount to that of the pawner. 
— Singer Manufacturing Co. v. Clark (1879), 
5 Ex. D. 37 ; 49 L. J. Q. B. 224 ; 41 L. T. 691 ; 
44 J. P. 59 ; 28 W. B. 170. 

Warranty as to quality.] — See Criminal Law, 
Vol. XV., pp. 994-995, Nos. 11,131, 11,134-11,137. 


Sub-sect. 3. — ^Title and Property op 
Pawner. 

A. In Gemral. 

Unauthorised pawns — Rights of true owner.] — 

See Sect. 4, sub-sect. 3, B. {a), post. 

B. Right of Sale before Redemption. 

38. Pawners right to sell.] — Franklin v. 
Neate, No. 55, post. 

39. What rights acquired by purchaser.] — 

Franklin v. Neate, No. 56, post. 


Sub-sect. 4. — bright op Redemption. 


A, In General. 


40. General rule.] — ^All pledges are redeemable. 
— Bank op England (Governor & Co.)i;. Glover 
(1702), 2 Ld. Raym. 753 ; 92 E. R. 3. 

41. On tender— Right of action for refusal 

to deliver.] — Isaack v. Clark (1615), 2 Bulst. 
306 ; Moore, K. B. 841 ; 1 Roll. Rep. 126 ; 80 


E. B. 1143. 

Annotaiiona : — ^Reld. Mason v. Famoll (1844), 1 Dow. & L. 
676: Cooper v. WUlomatt (184M. 1 O. B. 072 ; Clementa 
V. plight (1846), 1 New Praot. Ck^. 567. Mentd. Manby 
V. Scot (1663), 1 Keb. 441 : MlreR v. Stolebay (1678), 2 
Mod. Rep. 242 ; Oranoh v. White (1835), 4 L. J. C. P. 113 ; 
Garland v. Carlisle. (1837). 4 Soott, 687 ; Whitehead o. 
Harrison (1844), 6 Q. B. 423 ; Hollins v. Fowler (1875), 
L. R. 7 H. L. 757. 


42, ,] — CoGOS V. Bernard, No. 1 , ante, 

43. .]—(!) There is a great differ- 

ence in this respect between a pledge & a lien. 
The authorities are clear that a right of lien, 


properly so called, is a mere personal right of 
detention; & that an unauthorised transfer of 
the thing does not transfer that personal right 
(Blackburn, J.). 

(2) Till possession is given the intended pledgee 
has only a right of action on the contract, & no 
interest in the thing itself (Blacicburn, J.). 

(3) In general all that the pledgor requires is 
the personal contract of the pledgee that on 
bringmg the money the pawn shall be given up 
to hhn, & that in the meantime the pledgee sh^ 
be responsible for due care being taken for its 
safe custody. This may very well be done though 
there has been a sub-pledge (Blackburn, J.). 

(4) The assignment of the pawn for the purpose 
of raising money, so long at least as it purports 
to transfer no more than the pledgee’s interest 
against the pledgor, is so fai* from being found in 
practice to be inconsistent wdth or repugnant to 
the contract, that it has been introduced into the 
Factors Acts (Blackburn, J.). 

(6) I am of opinion that the transfer of the 
pledge does not put an end to the contract, but 
amounts only to a breach of contract, upon which 
the owner may bring an action, for nominal 
damages if he has sustained no substantial damage ; 
for substantial damages, if the thing pledged is 
damaged in the hands of the third party, or the 
owner is prejudiced by delay in not having the 
thing delivered to him on tendering the amount 
for which it was pledged (Cockburn, C.J.). — 
Donald v. Suckling (1866), L. B. 1 Q. B. 686 ; 
7 B, & S. 783 ; 35 L. J. Q. B. 232 ; 14 L. T. 772 ; 
30 J. P. 665 ; 12 Jur. N. S. 796 ; 16 W. B. 13. 


AnnotaJtwna : — Ab to (1) Reid. Tho Odessa, The Woolston, 
11916] 1 A. C. 145. As to (5) ApPTvd. HaUlday v. Holgate 
<1868). L. U. 3 Exoh. 299. Refd. Burdick e. Sowell 
(1883), 10 Q. B. D. 363 ; Cox v. Liddell (1895), 2 Maus. 
h2. Oenerallv, Reid. Webb v, Whlnney (1868), 18 L. T. 
523 ; Mulllner V. Blorenoe (1878), 3 Q. B. D. 484 ; Dovonres 
V. Sandemau, Clark, [19021 1 C^. 579 ; Ponsford, Ba^r 
V. Union of London & Smiths Bank (1906), 75 L. J. Ch. 
724 ; Whltoloy v. HUt, [1918] 2 K. B. 808. 

44. .]— On Sept. 14, 1900, A. & co. 

pledged chattels with B. as sccuiity for a loan 
to be repaid on Oct. 26 followt^ ; & on Sept. 27 
they pledged other chattels with B. as security 
for a further loan to bo repaid on Nov. 11 follow- 
ing. On Oct. 26 B. delivered the chattels first 
pledged to C., who produced a written authority 
irom A. & CO. as purchaser, & paid him off ; & on 
Nov. lie. came again to B. with a written autho- 
rity from A. & CO. as purchaser of the chattels 
under the second pledge, & by arrangement with 
B. extended the date of redemption to Jan. 11, 
1901, when he paid off B. & took delivery of the 
chattels. B. acted in good faith, but when paid 
on Oct. 26 had notice of an available act of bkpey. 
committed by A. & oo. on the previous Oct. 6 ; 
& when paid on Jan. 11 knew that a receiving 
order had been made against A. & co. on Jan. 9. 
0. was in collusion with A. & co., & was fraudulent 
in all t^t he did : he sold the chattels & disposed 
of the proceeds. The title of the trustee in bkpey. 
related back to the act of bki>cy. committed on 
the previous Oct. 6, & he claimed from B. the 
value of the pledged chattels less the loans : — 
Held : B. was not liable, for that, although not 
protected by Bkpey. Act, 1883 (c. 62), s. 49, he 
was bound by nis contract to deliver up the 
chattels when tendered on the date of redemption 


PART II. SECT. 2, SUB-SECT. 4.— A. 

401. Otneral rute.] — Where pro- 
l>erty has been pledged for a certain 
anm, A pledged again by the pledgee 
for a debt of his own, the original 
pledgor is entitled to recover his 
property from the sub-pledgee, on 


paying or tendering to him tho amount 
due to the original pledgee. — C olonial 
Bank of Aubtbalasia v. Mitohell 
(1877), 3 V. L. R. <L.) 12.— AUS. 

40 ii. .1 — Livinoston V, Wood 

(1880), 27 Gr. 615.— CAN. 

40 ill. .}— MTEKS V. Geobos 


(1917), 38 N. L. R. 124.— S. AF. 

f. Unautooftoed potoning.] — A per- 
son, who had obtained possession of 
certain movable property belonging to 
a minor in the capacity of a trustee, 
Sc who had been allowed to reti^ 
possession of such property after the 
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SeeL 2 . — BighU and dvHes of patoner: Siibseet, 4, 
A., B., C, <fe D. ; we6-aerf. 5, A.] 
the amount due to him. — Be 1m.wford &: Law- 
BBNOB, E» p. Tbusteb, [1902] 2 K. B. 445 ; avh 
nom. Be Lawfobd A Lawrence, Ex p. Truster 
V. Ward, 86 L. T. 693 ; 60 W. B. 692 ; 40 Sol. 
Jo. 688 ; «u5 nom. Be Lawford A Lawrence, 
Ex p. Nichols, 71 L. J. £. B. 780 ; 9 Mans. 254. 
AfWMkMMi : — Oonsd. Ponstord, Baker v. Union of London 
dc Smith's Bank, [1006J 2 Ch. 444. 

Liability of pawnee after tender.] — See Port II., 
Sect. 8, sub-sect. 2, post. 

46. Necessity for tender.] — Isaack v , Clark 
(1616), 2 Bulst. 306 ; Mooro, K. B. 841 ; 1 BoU. 
3Rep. 126 ; 80 E. B. 1343. 

AnnotatUms : — Bold. Mason v. Famoll (1844), 1 Dow. & L. 
|;7S . Wlllomfltt (18451, 1 a B. «72 ; Clements 



Auuit. xwy. i v>ruuuu v, wiuie iioooi, 4 Jj. J. r*. iij : 

Garland v. Carlisle (1837), 4 Scott, 587 ; Whitehead v. 
Hanson (1844), 0 Q. B. 423 ; Hollins v. Fowler (1875), 
L. li. 7 H. L. 757. 

46. On bankruptcy of pledgee.] — ^Halli- 

DAY V. Holgate, No. 4, ante, 

47. Claim of ownership by pledgee.] — 

A claim by the pledgee to be the absolute owner 
oi' t.he goods pledged does not excuse the pledgor 
from the necessity of tendering the amount due, 
& does not revest in the pledgor the right to the 
immediate possession of the goods without pay- 
ment or tender of the amount due. — ^Yungmann 
V. Brieskmann (1892), 67 L. T. 642 : 41 W. B. 
148 ; 4 B. 119, C. A. 

Af^iation : — Reid. Lord's Trustee v, O. E. By,, (10081 2 
K. B. 64. 

48. What amounts to tender — ^Tender of more 
than sum due.] — The tender of more than is due, 
must be a tender of that which is due ; though 
they did agree, a tender of less would not (per 
Our,).— -Astley v, Bbynolds (1731), 2 Bam. 
K, B, 40; 2 Stra. 915 ; 94 E. B, 343. 
Annotoii^.-^ongd. ^hraolo v. Wainwrlght (1842). 2 

Q. B. 837. Reid. Smith u. Bromley (17C0), 2 Domr. K. B. 
690, n.; Fitzroy y. GwilUm (1786), 1 Term Hep, 163; 
Momn V. Palmer (1824), 4 Dow. & Ry. K. B. 283 ; Oatos 
^ ^idscm (1861), 20 L. J. Ex. 284 ; Parker v. Bristol & 
702. Mentd. NevUlo n. 
Si Ooitaval V. Collins 
}J^B^^b^275^* ^ * Green v, Duckett (1883), 11 

49. Tender of whole sum due.1 — ^Astley v, 

Bbynolds, No. 48, ante, 

60. — — .J—Where a principal intrusts 

his agent with securities, & empowers iiim to raise 
money upon them to a limited amount, less than 
the value of the securities, & the agent in fraud of 
principal pledges the securities with a bond 
Me lender, who has no notice or knowledge of 
the limitation of his powers, for an amount in 
^cess of the sum authorised by the principal, 
& appropriates the balance to his own xise, the 
pnncipm cannot redeem the securities without 
paying the whole amount so advanced upon them. 

29?! 

Lloyds Bank i>. Cooko, [1907] 1 K. B. 
lia* i>. Attenborough (1910), 103 L. T. 

T (19121 5 K. B. i82, Md 

2 Ch. 192 ; PorquhwMn 
K w* Wheelor/J1902] 1 

K. B. 301 ; Jared v, Walko (1902). 18 T D R SRO • 

^ ’iSSS; ffiaC&S; 

J«»M. t>. WMtaE ft BUkS?. [19281 i?fc. 670:' ’ 


51. Effect of refusal of amount tendered — 
Right of action for conversion — Debt not dis- 
charged.] — Batolifp V, Davis, No. 76, post, 

52. Right to Identical thing pledged.] — Langton 
V, Waite, No. 109, post, 

B, Who may Redeem, 

58. Married woman — ^Pledge by husband of 
paraphernalia — ^Rlght to redemption out of per- 
sonal eetate of husband.] — If a husband pledges 
the wife’s paraphernalia, leaves a siifiicient 
estate to redeem the pledge, she is entitled to have 
it redeemed out of his personal estates. 

I am of opinion the act Lord L. did amounted 
not to an alienation. The diamond necklace was 
pledged as a collateral security for £1,000 bor- 
rowed by Lord L., of Mr. M., & a bond given at 
the same time, which shows it was intended as 
a personal security from himself ; a power like- 
wise was given to Mr. M., whilst Lord L. was out 
of England, to sell the necklace for £1,500. This 
does not amount to a sale, but only a necessary 
power in order to reimburse Mr. M., when sold, 
his principal & interest. But it was not sold, & 
therefore at liis death stood only as a pledge 
(Lord Hardwickb, C.). — Graham v. London- 
derry (1746), 3 Atk. 393 ; 26 E. B. 1026, L. 0. 
Annotations: — Mentd. Teynham v. Webb (1751), 2 Vep. 

Son. 198 ; Lodor v, Lodor (1764), 2 Vos. Sen. 630 ; White 

V. White (1804), 9 Ves. 554 ; Windham v. Graham (1826), 

1 Russ. 331 ; Williams v. Herder (1882). 61 L. J. Q. B. 

694 ; Tasker v. Tasker. [1896] P. 1 : Masson, Tomplter 

V. Do I'lieB, [1909] 2 K. B. 831 ; Re Stawell’s Trust, 

Poole t>. lUveisdale (1909), 101 L. T. 49. 

54. Assignee of pawner.] — Kemp v, West- 
brook, No. 60, post, 

66. .] — The pawner of a chattel still 

retains his property in it, though qualified by the 
right existing in the pawnee, which he has a right 
to sell, & by the sole to transfer that property 
to the buyer ; &, if the pawnee, on the buyer’s 
tendering him the amount due, refuses to deliver 
it up, the buyer may maintain trover to recover 
it. — Franklin v. Neats (1844), 13 M. & W. 
481 ; 14 L. J. Ex. 69 ; 4 L. T. O. S. 214 ; 163 
E. B. 200. 

AnnotatUms : — Refd. Flory v, Denny (1862), 7 Exoh. 681 ; 

Martin v. Hold (1862), 11 0. B. N. S. 730. Mentd. Re 

Attenborough & 1. B. Comrs. (1865), 11 Exch. 461. 

66. Co-owners — Redemption by assignee of 
interest of others.] — ^Four partners pledged goods 
with deft., with a power of sale, as security for 
repayment of advance made by deft, to them. 
Afterwards the partnership was dissolved, & the 
property of three of the four partners vested in 
pltf. under several deeds of assignment. Pltf., 
without authority from the fourth partner, 
tendered to deft, the amount for which the goods 
were a security, & demanded the whole of the 
goods. Deft, refused to deliver the goods to 
pltf. ; — Held : the refusal by deft, was not such a 
conversion of the goods as would entitle pltf. to 
maintain an action of trover against deft. 

The effect of the transaction was, that the four 
partners had the general property, & deft., the 
pawnee, had a special property in the goods 
(Blackburn, J.). — ^Harper v, Godsbll (1870), 
L. B. 6 Q, B. 422 ; 39 L. J. Q. B. 186 ; 18 W. B. 
964. 

Annotations Hawksley v, Outram, [1892] 3 Ch. 

359 : Jacobs v, Morrie, [1901] 1 Cb. 261. 

Executors.] — See Executors, Vol. XXIII., 
p. 289, No. 8661 ; Vol. XXIV., p. 606, Nos. 6359, 
6360. 




the artideB so pawned. — S undab Deo 
V. Bhaowan Dab (1908), 1. L. B, 30 
AIL 166.— DID. 
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C. Titne for Redemption, 

57. Time fixed for redemption — ^Effect of death 
of party.] — Batclipp v, Davis, No. 75, post, 

58. Right subject to Statute of Limita- 

tions, 1623 (c. 16).] — ^A. borrows a sum of money 
from B. with whom he deposits govt, securities 
as a pledge, upon condition not to sell them imtil 
failure of payment at a certain day. This is such 
a transaction as may be affected by Stat. Limita- 
tions. A person bejrond sea, & so within the 
saving of Stat. Limitations, need not return to 
enable him to commence a suit. — Gage v, Bul- 
KBI.BY (1746), Ridg. temp. BL. 278; 27 E. R. 
820. 

Annolation : — Bold. Story tu Pry (1842), 1 Y. & C. Ob. Caa. 
603. 

59. No time fixed for redemption — Right to 
redeem at any time.] — Ratclipp v. Davis, No. 75, 
post. 

60. During life of pawner — Statute 

of Limitations, 1623 (c. 16), no bar.] — ^Bill lies by 
assignee of bkpt. for delivery of goods pledged by 
the bkpt., notwithstanding Stot. Limitations. 
Pawner has time during life, where no time given 
for redemption. — Kemp v. Westbrook (1740), 1 
Ves. Son. 278 ; 27 E. R. 1030, L. C. 

Annotationa : — Re!d. Banner v. Berrldse (1881), 18 Ch. D. 

254. Montd. Leeds v. Amherst (1846), 2 Pb. 117. 

D. Consolidation of Securities. 

61. Whether right to consolidate — Pledge for 
specific debt — Subsequent sums borrowed without 
reference to pledge.] — ^A. borrows £200 on the 
pawn of some jewels ; afterward he borrows three 
several sums, for each ot which he gives his note, 
without taking notice of the jewels ; his exors. 
shall not redeem the jewels without paying the 
money due on the notes. — Dbmandray v. Met- 
CAIJP (1715), Free. Ch. 419 ; 2 Vem. 098 ; 1 Eq. 
Gas. Abr. 824 ; 24 E. R. 188 ; s^ih nom. Demary 
V. Metcalf, Gilb. Oh. 104. 

Annotations : — Distd. Melioruchl v. Royal Exnbango Assoe. 
(1728), 1 En. Cos. Abr. 8. Apld. 2£x p. De«*o (1748), 1 
Atk. 228. Bold. Eg Mathews, Ex p. Ockenden (1754), 1 
Atk. 235 ; .Ion«8 v. Smith (1794), 2 Ves. 372 ; OUve v. 
Smith (1813), 5 Taimt. 56 ; Yonngr v. Bank of Bengal 
(1830), 1 Dcac. 622 ; Donald v. Suckling (1866), L. R. 1 
Q B. 585. Mentd. Archer d. Hankey v. Snapp (1738), 
Andr. 341 ; Adams r. Oxaxlou (180j), 6 Vov. 226. 

62. Debt In excess of amount secured 

— On same securities along with others.] — Jones 
V. Smith (1794), 2 Ves. 372 ; 30 E. R. 679 ; revsd. 
(1798), 2 Ves. 380, n., H. L. 

Annoi^ions : — Beld. Ec Newton, Ex p. Bignolds (1836), 3 
Mont. & A. 9 ; Ee Lousomore, Ex p. Borridge (1843), 3 
Mont. D. & De G. 464 ; Chuumlns v. Fletcher (1879), 28 
W. R. 272 ; Jennings r. Joi-dan (1881), 6 App. Gas. 698 ; 
Harter v. Colmaii (1882), 19 Ch. D. 630. Mentd. lie 
Munltc, Ex p. Olhoial Recolver (1886), 66 L. T. 42. 

.] — See, further. Bankers, Vol. 

III., pp. 287, 288, Nos. 889, 890. 


Sub-sect. 6. — ^Remedies op Pawner — 
Trover. 

A, When Action lies. 

63. Refusal of amount tendered.] — Ratcliff 
V. Davis, No. 76, post. 

64. .] — CoGGS V. Bernard, No. 1, ante. 

65. Refusal to deliver — Right of assignee of 
pawner to sue.] — Franklin v. Nbate, No. 65, 
ante. 


66 . Bonft fide doubt as to title to goods.] — 

On July 24; goods were pledged with deft., a pawn- 
broker, in the name of Mary Wame, & the dupli- 
cate was made out accordingly, she was, in fact, 
the wife of pltf. Vaughan, but it did not appear 
that this fact was then known to deft. A few 
days afterwards, the same person applied to deft, 
for a copy of the duplicate. Sc a form of declaration 
of the loss of it, pursuant to 89 & 40 Geo. 8, c. 69, 
8. 16, Sc Statutory Declarations Act, 1835 (o. 62), 
8. 12. On Aug. 6 pltf. produced the duplicate to 
deft.. Sc demanded the goods, tendering tne money 
advanced on them Sc the interest, but deft, refused 
to deliver them, on the ^ound of the declaration 
having been obtained. Pltf. applied to a magis- 
trate to compel him. Sc deft, then, on Aug. 9, 
learnt that the party who pledged the goods was 
pltf.’s wife : — Held : upon these facts, the judge 
at the trial was wrong in direct^ the jury that 
the detention of the goods was in point of law a 
conversion, Sc he ought to have left it to them 
to say whether deft, had a bond fide doubt as to 
the title to the goods. Sc if so, whether a reason- 
able time for that doubt to be cleared up, by the 
party’s going before a magistrate Sc verifying the 
declaration, pursuant to 39 & 40 Geo. 3, c. 99, 
s. 16, Sc elapsed on Aug. 6, A; if it had, the refusal 
then to deliver them to pltf. amoimted to a con- 
version. — ^Vaughan v. Watt (1840), 6 M. & W. 
492 ; 9 L. J. Ex. 272 ; 161 B. R. 506. 

Annotations .*—Apld. PUIott v. Willdnson (1864). 3 H. ft C. 

345 ; Burelem v. Attenborougb (1873), L. R. 8 C. P. 122. 

Be!d. Hollins v. Fowler (1 875), L. R. 7 H. L. 757. Mentd. 

C^rrinton v. Johneon (1845), 13 M. ft W. 856 ; Dolton 

V. Angus (1881), 6 App. Gas. 740. 

67. Stolen goods.] — Pltf.’s watch, 

which had been bought some years previously at 
deft.’s shop, was stolen from pltf., who gave infor- 
mation of the theft to deft. The watch was 
pledged with a pawnbroker, Sc eventually, together 
with a large number of other unredeemed pledges, 
was sold by auction in a room on the first fioor of 
a building in the city of London, which room was 
used solely for the sale by auction of the goods of 
third persons. Shortly aiterwards the watch was 
purchased in a jeweller’k shop in the country by 
one B., who sent it to deft, for an opinion as to 
whether it was a genuine antique watch. Deft, 
wrote both to pltf. Sc to B., telling them that it 
was the watch which had been stolen. Sc inquiring 
as to their wishes in the matter. No answer was 
sent by pltf. to deft.’s letter, but a few days after- 
wards a clerk of pltf.’s solrs. called at deft.’s shop 
Sc, on being shown the watch, demanded that it 
should be then & there handed over to him, ft on 
this request being refused, at once served deft, 
with a writ in detinue which he had taken out 
on behalf of pltf. about two hours previously 
Held : upon the facts given in evidence there had 
been no wrongful refu^ on the part of deft, to 
return the watch to pltf. before the date of the 
issue of the writ, ft pltf^ had no cause of action 
against deft, either in detinue or in trover. — 
Clayton v. Le Roy, [1911] 2 K. B. 1031 ; 81 
L. J. K. B. 49 ; 106 L. T. 430 ; 75 J. P. 621 ; 
27 T. L. R. 479, C. A. 

Annotations : — Mentd. Eostom Gonstroctlon Co. v. National 

Trust Co. ft Schmidt, [1914] A. C. 197 ; Aludonainioye 

UbschestTO A. M., Luther v. Sogor, [1921] 1 K. B. 456. 

68. Wrongful sale.] — ^But if instead of keeping 
the thing pled^d he sells it or enables any otoer 
person to sell it, by conourring in the sale he is 


PART II. SECT. 2, SUB-SECT. 4.— G. 

69 1. No time fixed for redemption — 
maht to redeem ai any time.]— A pledgee 
oannot. of his own accord, without 
inoioial dboieo, make time of the 
ewenoe of a oontraot as against a right 


to redeem. — ^W alkbr v. Johnston 
(B. C.) (1916), 34 W. L. R. 817 ; 10 
W. W. R. 938; 23 B. C. R. 60.— CAN. 


PART II. SECT. 2, SUB-SECT. 6.— A. 
g. AUemtion of pledge,] — Taking 


the stones from the rings ft resetting 
them Into a tle-pln ft another ring 
was held not to be such a oonversion 
by the pledgee as to make him liable 
tor the full value thereof ; but to give 
to the pledgor only a claim for damages 
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Sect. 2. — B^ld» and duticB of paumer: Svb-aect 6, 
A. ds B, Sect 3 ; Svibsecta. 1 <fe 2, A.] 

guilty of a direct conversion (Tindal, C.J.)*-- 
Clark v. Gilbert (1836), 2 Bing. N. 0. 343 ; 2 
Scott, 620 ; 1 Hodg. 347 ; 6 L. J. 0. P. 61 ; 132 

AwnniaHonB: — ^ReU. Ohlnery v. Viall (1800), 6 H. & 

288 ; Ooz v. LiddeU (1895). 2 Mans. 212. 

69. Sale before day conditioned.] — A., 

as security for the repayment of a loan from B., 
deposited with B. brandy lying in a dock,^ by 
delivering to him the dock warrant, & authorised 
him to sell if the loan were not repaid on Jan. 29. 
B. sold the brandy on the 28th, & on the 29th 
handed over the dock warrant to tlie purchaser, 
who on the 30th took actual possession. The loon 
was never repaid. In an action of trover by the 
assignee under the bkpcy. of A. against B. for tlie 
conversion of the brandy : — Held: (1) the wrong- 
ful sale on the 28th, followed on the 29th by the 
delivery of the dock warrant in pursuance thereof, 
was a conversion ; (2) in measuring the d^ages 
the interest of deft, in the goods at the time of 
the conversion is to be taken into account, & the 
amount is to be, not the value of the goods, but 
the amoimt of the loss pltf. has actually sustained, 
which in this case was nominal, as pltf. had no 
intention of redeeming the pledge. — Johnson 
(Assignee op Gumming) v. Stear (1863), 15 C. B. 
N. S. 330 ; 3 New Rep. 425 ; 33 L. J. C. P. 130 ; 
9 L. T. 538 ; 10 Jur. N. S. 99 ; 12 W. R. 347 ; 143 
£2. R. 812. 

AnnoialUma : — An to (1) Refd. ]%ot ^ CuiJcy (1864), 15 

C. B. N. 8. 701. Aa to (2) Diftd. Swire v. Loach (1865 

18 O. B. N. S. 470. ApUf. HalUday f>. Holgato (1868 

L. B. 3 xScch. 299. Coniid. Mvllincr v. Ploreuco (1878., 

3 Q, B. D. 484. Apld. Cox v. hiddell (1895). 2 Mom. 

212 : Belslzo Motor ^pply Co. «. Cox, [10141 1 K. B. 244. 

Refd. Edmonson r. Nnttall (1864), 17 C. B. N. 8. 280 ; 

liBJigmead o. Maple (1865), 12 L. T. 143 ; Johnson y. 

L. & Y. By. (1878). 3 C. P. D. 499. OeneraUv, Consd. 

Donald v. Suckline: (1866), L. B. 1 Q. B. 585. 

70 , Sale other than by express contract.] — 

Langton V. Waite, No. 109, post. 

71. Sub-pledge.] — Donald v. Suckling, No. 
43, ante, 

.] — See, also. No. 105, post 

72, Conversion with knowledge of pawner — 
Action against executrix of pawnee.] — In Sept. 
1889 pltf. pledged a piano with the husband of 
deft. The same year he converted it to the know- 
ledge of pltf. In Mar. 1897 he died, & pltf. then 
tendered the money to . the present deft., his 
extrix. A widow, & demanded the return of the 
piano : — Held : deft, could not be liable, &, as 
she never had possession of or any property in 
the piano, no action of conversion would lie 
against her. — Hinchcxiffe v, Sharpe (1898), 77 
L. T. 714, D. 0. 

Pledgor having no title.] — See Part II., Sect. 2, 
sub-sect. 2, ante, 

B, Meaaure of Damagea^ 

78, Actual loss sustained.] — Johnson (Assignee 
OF Gumming) v, Stear, No. 69, ante. 


74. Difference in value on sale.] — Langton 
V, Waite, No. 109, post. 


Sect. 3.— RIGimS AND UABnjlIES OF PAWNEE. 

Sub-sect. 1. — ^Possession and Property. 

76. Right of possession in pawnee — Till 
repayment.] — (1) If goods be pawned, & no 
pi^icular day of redemption agreed, the owner 
may redeem them at any time. 

(2) The delivery of goods pledged by the wife 
of a pawnee to a stran^r, passes no interest in 
them, though done with her husband’s consent, 

(3) Tender of the money to the extrix. of a 
pawnee, & her refusal to restore the goods, revests 
them in the owner. 

(4) If one do pawn, or mortgage goods, & a 
time certain is liimted for the redeeming of them, 
there the death of any of the parties, shall not be 
prejudicial, the one way or the other (Groee, J.). 

(6) He which pawns goods, & no time appointed 
for the redemption, he hath liberty during his 
life, to tender & redeem them, & the death of the 
pari>y to whom, shall not hinder the redemption, 
but if the party himself which pawned the goods 
dies before redemption, his exor. cannot redeem, 
& BO the time of redemption is not determined by 
the death of him to whom the goods wore pawned, 
but by the death of him which pawned the goods 
(Yblvbton, j.). 

(6) He to whom goods are pledged, hath a 
special property in them until the money be paid, 
& he which pawns the goods hath the general 
property in them ; he to whom they were pawned 
hath a property to detain them until the money 
be paid, but without all question, the general 
property remains in him which pawned the goods, 
& he is not to lose this his property by the death 
of the other, but that he may well redeem the 
same (Fleming, O.J.). 

(7) If the pawn be of a perishable nature, as 
com, oil, etc., & no time of redemption limited, & 
the party stays till it is perished in nature & 
spoilt forasmuch as there is no default in him 
who took the pledge, he shall have debt for his 
money & the other no remedy for his pawn, for 
the law of this part hath dissolved the contract ; 
for things in their nature perishable cannot bo 
preserved (Fleming, O.J.). — Ratcliff v. Davis 
(1610), 1 Bulst. 29 ; Cro. Jac. 244 ; Yelv. 178 ; 
Noy, 137 ; 80 B. R. 733. 

Annotations ; — Aa to (5) Betd. Kinsey v, Heyward (1699), 1 

Ld. Baym. 432. Aa to (6) Reid. Donald v, Suckllnff 11866), 

L. 11. 1 Q. B. 585. OeneraUy, Reid. Hyall v, Bowles 

(1750), 1 Yes. Sen. 348. 

76. Pledge Implies possession.] — Gilbert- 

son & Co. r. Anderson & Goltman, Ltd., No. 5, 
ante, 

77. Effect of failure to take possession — On 
rights of pawnee as against assignee of bankrupt 
pawner.] — ^Ryall v, Rowles, No. 12, ante, 

78. Special property In pawnee— General pro- 
perty in pawner.] — ^Ratcupf v, Davis, No. J6, 
ante. 


for any reduction in value by reason of 
the alteration.— Zbss v, Smitb (Saak.), 
[192013W.W.R.836; 65D.L.U.116; 
13 Sask. L. B. 501.— CAN. 

PART 11. SECT. 2, BUB-SEOT. 5.— B. 

b. Value of pledge,] — Primd' facie 
tAe value of an instrument held In 
pledge & Improperly surrendered by 
the pledgee Is the measure of damages 
of the party suflaring from such im- 
proper surrender, but that value may 
be oonsideiably less than face value. 
— -UmoN Bank v. Fabmbr , (Alta.), 
(19171 1 W. W. B. 1361.— CAN. 


k. Leas amount lent,] — In 

an aoUon for damages for tho detention 
of ornaments pled^ with deft, which 
deft, has wrongfully oonvorted to 
his own use, the measure of damages 
is tho value of ornaments, less than the 
sum for which they have been pledged. 
— HaSAM KABAM V, GOMA JADAVJl 
(1868), 6 Bom. 0. 0. 140.— IND. 

PART II. SECT. 8, SUMECT. 1. 

751. Bight of poaaeaaioninpawnee-- 
TSUrrpavmerU ,] — A deposit of title deeds 
to secure payment of a debt entitles 
the pledgee to hold the deeds until 


payment. — H abb v, Tiffbn, 2 J. B. 
N. S. 263.— N.Z. 

76 1. Pledge impliea poaaeaaion,] 

— Ddndas Hatton v. Wxstbrn 
Bank (1857), 28 L. T. 0. S. 376.— 
SOOT. 


76 U. 


Lange v, Abel 


(1900), 23 S. 0. 765 ; 16 0. T. R. 1117. 
— S. AF. 


to another without we owner's oon- 
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79. — ,1 — ^If a citizon do pledge winesi 

he now hath in them the general property, & the 
other the special property (Doddbridgb, J.). — 
R. V. Hangbb (1702), 3 Bulst. 17 ; 81 B. B. 13. 

80* J—Habpbr V. Godsbll, No. 66, 

ante. 

81* ■•] — (1) 8emble : a mtgee., as 

distinguished from a pledgee, of chatties has, in 
the absence of statute, no implied power to sell 
them on default by the mtgor., even if he has 
possession of them. 

A pawnee has a power of sale on default in pay- 
ment at a time fixed (Pky, L.J,). 

(2) A pawn conveys only a special property, 
leaving the general property in the pawnor 
(Pry, L.J.). — lie Mokbitt, Ex p. Official Re- 
CBIVBB (1886), 18 Q. B. D. 222 ; 66 L. J. Q. B. 139 ; 
66 L. T. 42 ; 36 W. R. 277 ; 3 T. L. R. 266, C. A. 

^ sandoman, Clark, 
1 a®9?^ aeayor, £!xp. Rawlinfi^ (1887), 
»* Watkins t>. Evans (1887), 18 Q. B. D. 
386 ; The Nlngohow. [^16] P. 221. Generally, Refd. 
Mvert V. Thomas (1887), 19 Q. B. D. 204. Mentd. 
Lnmloy v. Simmons (1887), 34 (3h. D. 698. 

82. .] — ^Advances against deposit of goods 

are^ probably some of the most ordinary trans- 
actions either of common or commercial life, & if 
there is delivery, & there are no terms expressed 
either verbally or in writing giving any larger 
effect to the contract, the latter is known as a 
contract by way of “ pawn or pledge,** the legal 
effect of which is that only a special property 
passes from the borrower to the lender, although 
coupled with the power of selling the pledge & 
transferring the whole property in it on defaifit in 
payment at the stijjulated time, if there be any, 
or at a^ reasonable time after demand & non-pay- 
ment, if no time for repayment be agreed upon 
(PiBLD, J.). — ^Burdick v. Sewell (1883), 10 
Q. B. D, 363 ; 62 L. J. Q. B. 428 ; 48 L. T. 705 ; 
31 W. R. 796 ; 5 Asp. M. L. C. 79 ; on appeal^ 
sub nom. Sewell v. Burdick (1884), 10 App, 
Gas. 74, H. L. 

Annotations: — Refd. Bristol & West of Englaud Bank v. 

Ry., [1891] 2 Q. B. 653 ; IngUs v, Robertson, 11898] 
A. 0. 616 ; The Odessa, The Woolston, [1916] 1 A, 0. 145 : 
Brandt v. Liverpool, Brazil & River Plate Steam Navlea- 
H t Mentd. Allent v. Coltart 

(1883), 11 Q. B. D. 782 ; The Rona (1884), 61 L. T. 28 : 
Rew c. Payne, Douthwalte (1885), 63 L. T- 932 ; Rodo- 
canachl r. Mllbum (1886), 18 Q. B. D. 67 ; Rlmmer v, 
Webster, [1902] 2 Oh. 163; Montg^}mery v. Hutchins 
(1905), 94 L. T. 207 ; Temperley Steam Shipping Co. «. 
Smyth, [1905] 2 K. B. 791 ; Burgos v. Nasoimento (1907), 
100 L. T. 71 ; Calcutta S.S. Cki. v. Weir, [1910] 1 K. B. 
759 ; Armour v. Leopold Walford (London), [1921] 3 
K. B.473. 

83. •] — A imecial property in the goods 

passes to the pledgee in order that he may be 
able, if his right to sell arises, to sell them. In all 
such cases there is at common law an authority 
to the pledgee to sell the goods on the default of 
the pledgor to repay the money, either at the time 
originally appointed, or after notice by the pledgee 
(Bowen, L.J.). — Re Hardwick, Ex p. Hubbard 
(1886), 17 Q. B. D. 690 ; 65 L. J. Q. B. 490 ; 69 
L. T. 172, n. ; 36 W. R. 2 ; 2 T. L. R. 904 ; 3 
Morr. 246, 0. A. 

An^tfOiona Apld. Charlesworth v. MiUa, [1892] A. 0. 231. 
Diitd. Dublin Cdty Distillery v, Doherty, [1914] A. C. 
823. Refd. Hilton v. Tucker (1888), 39 Ch. D. 669; 
Bowker v. Williamson (1889), 5 T. L. R. 382 ; Grte v. 
National Guardian Alsoo., [1891] 3 cai. 206 : WUklnson 
V. Girard (1891), 7 T. L. R. 266 ; London k Yorkshire 
Bank v. White (1896), 11 T. L. R. 670 ; DeveMpes e. 
Sandeman, Clark, [1902] 1 Oh. 679 ; G. E. Ry. v. Lord's 


l^tee, [1909] A. O. 109 ; Re Alloster, [19221 2 Ch. 211. 
,. North_Ctotral Waggon Co. v. M. S. & L. Ry. 

Newiove v. Shrewsbury (1888), 21 


Hentd. l^orth 'Oenti«a We 

'(1886), 66 L. T. 766 ; Newiwn V. taurowouujijr \xoooy, ai 
Q. B. D. 41 ; Re Standard Manufacturing Co., [1891] 


1 Ch. 627 ; Morris e. Delobbel-FUpo, [1892] 2 Ch. 362 ; 
Ramsay v. Marmt^ [1804] 2 Q. B. 18 ; Spenoer v. Mid. 
Ry. (1896), 11 T. L. R. 408: Withers v. Berry (1896), 
89 Sol. Jo. 669 ; Saunders o. White, [1902] 1 K. B. 472 : 
Wrlghtson v. McArthur 8c Hutchisons (1919), Ltd., [10211 

2 K. B. 807. 

84. •] — It is plain that a pledgee is in a 

different position from an ordinary mtgee. He 
has only a special property in the thing pledged. 
He may obtain a sale but he cannot obtain a 
foreclosure (Oozbns-Hardy, J.). — ^Hakrold v. 
Plenty, [1901] 2 Ch. 314 ; 70 L. J. Ch. 662 ; 85 
L. T. 45 ; 49 W. R. 646 ; 17 T. L. R. 646 ; 8 
Mans. 304. 

Annotations Retd. Stubbs v. Slater, [1910] 1 Oh. 632 : 
London County Sc Westminster Bank v. Tompkins, 
[1918] 1 K. B. 515 : Ellis's Trustee v, Dixon- Johnson, 
[1924] 2 Ch. 451. 

Pledge by Indorsement of bill of lading.] — 

See Shipping. 

85. Attributes of pawnee’s special property — 
Property as security for repayment.] — CoGK^ts v. 
Bernard, No. 1, ante. 

86. More than mere personal right of 

detention.] — DoNAiiD v. Suckling, No. 43, ante. 

87. Property to enable sale on default of 

payment.] — Re Hardwick, Ex p. Hubbard, No. 
83, ante. 

88. .] — The very expression “ raecial 

property ** seems to exclude the notion of that 
general property which is the badge of owner- 
ship. If the pledgee sells he does so by virtue 
& to the extent of the pledgor*8 ownership, 
& not with a new title of his own. He must 
appropriate the proceeds of the sale to the payment 
of the pledgor*B debt, for the money resulting from 
the sale is the pledgor’s money to be so applied. 
The pledgee must account to the pledgor for any 
surplus after paying the debt. He must take care 
that the sale is a provident sale, & if the goods 
are in bulk he must not sell more than is reasonably 
sufficient to pay off the debt, for he only holda 
possession for the purpose of securing hinarolf the 
advance which he has made. He cannot use the 
goods as his own. These considerations show that 
the right of sale is exercisable by virtue of an 
implied authority from' the pledgor & for the 
benefit of both parties. It creates no jus in re in 
favour of the pledgee ; it gives him no more than 
& jics in rem such as a lienholder possesses, but 
with this added incident, that he can sell the 
property motu proprio & without any assistance 
from the ct. {per CuR.). — ^Thb Odessa, The 
Woolston, [1916] 1 A. C. 146 ; 85 L. J. P. C. 49 ; 
114 L. T. 10 ; 32 T. L. R. 103 ; 60 Sol. Jo. 292 ; 
13 Asp. M. L. C. 215, P. C. ; affg. S. C. sub nom. 
The Odessa, The Cape Corso, [1915] P. 62. 
Annotations Reid. The Eumaeus (1915), 85 L. J. P. 130. 

Mentd. The COan Grant (1915), 31 T. L. R. 321 : The 
Linaria (1915). 31 T. L. R. 396 ; The Sorfareron a916), 
85 L. J. P. 121 J The Zamora. [1916] 2 A. O. 77 ; The 
Dorfflinger (No. 2) (1918). 87 L. J. P. 0. 195 ; The Lhtzowe 
[1918] A. 0. 435 ; The Parchlm, [1918] A. C. 167 : The 
Dirigo. The Halllngdal, [1919] P. 204 ; The Palm Branoh, 
[1919] A. 0. 272 ; The mding (1920), 37 T. L. R. 199 ; 
The Orteri^ [1920] A. 0. 724 ; The Uma, [1920] A. O. 
899 ; The KronprinseasaD Maigareta, The Parana, [1921] 
1 A. O. 486. 

89. Time when property passes — On delivery 
of possession.] — D onald v. Suckling, No. 43, 
arUe. 


Sub-sect. 2. — Care of Pawn. 

A. In General. 

90. Pawnee to use ordinary care.]— Coggs v. 
Bernard, No. 1, ante. 


[1917] 

0. P. D. 79.— S. AF. 

L Attributes of paumee*8 special pro- 


perly — RigJU to maintain replevin ,] — 
A pawnee may maintain replevin 
agamst the pawnor for a wrongful 


taking of the goods pledged. — G ibbon 
V. Botd (1839), 3 N. B. R. (1 Kerr) 
160. — OAN. 
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Pawns and Pledges. 


8ect.3.~Sight$ cmd liabUUies of pawnee: Sub-eeet. 

2, B, <fe C. ; w6-«eeto. 8 <fc 4, A.] 

B. Loss of Pawn. 

91, Liability of pawnee — ^Loss after tender by 
^mer.] — (l) it is no plea to a declaration in 
aeunue averring that pltf. had delivered ceitain 

to deft, to be &ept safe, that aft^ the 
dewery S. stole them out of his possession. To 
be kept & to be kept safely is all one. 

(2) If goods are accepted to be kept as the bailee 
would keep his own proper goods, if the goods are 
etmen, the bailee shall not answer for them. 

. So if goods are pawned for money, unless the 
pawner tendered the money before the stealing & 
the pawnee refused it. — Southcote’s Case (1601), 
4 Co. Bep. 83 b ; 70 E. B. 1061 ; sub nom. 
SOUTHCOT V. Bbnnbt, Oto. Eliz. 816. 

to ( 1 ) Consd. Coggs r. Barnard (1703), 1 

9°^- Lnue v. Cotton 11702), 11 Mod. llcp. 12. 

Ab to (2) Reid. Goldman «. HIU, [19191 1 K. B. 443. 

Qm^ly, Refd, Kettle v. BromaaU (1738), Willes, 118 ; 

(1743), 3 Atk. 44 ; Donald t>. Suckling 

}§S2}* ,M6ntd. Symons v. Darku^ 

1620), Palm. 523 ; NlohoUs v. More (1661), 1 Sid. 36 ; 

Sandford (1689), 1 Show. 101 ; Harris ©. Perry, 

U908] 2 K. B. 219 ; Sbrimpton v. Hertfordshire County 

CoTOoU (1010), 74 J. P. m ; Pratt v. Patrick, [1924] 

1 voo* 

92. Loss by robbery.] — Coggs v, Bbknard, 

>io. 1, ante, 

98. - — 7 Theft by servant.] — In the absence 
of negligence a pawnbroker is not liable for the 
theft of a pledge by his servant. — ARMpTTrT.-n y, 
Mercer (1i886), 2 T. L. B. 764, D. 0. 

94. Loss by servant.] — Jone. v. Hart 

(1698), Holt, K. B. 642 ; 1 Ld. Baym. 788 ; 2 
Salk. 441 ; 90 E. B. 1266. 

95. -- — Logs by — Semble : a pawn- 
broker is not liable to make compensation where 
the goods^ pledged have been destroyed by fire 
without his negligence or default. — B. v. Cording 
(1832), 1 Nov. & M. K. B. 36 ; 1 Nev. & M. M. C. 
24 ; 2 L. J. M. C. 0 ; sub nom. Ex p. Cording, 4 
B. & Ad. 198 ; 110 E. B, 430. 

Annotofion .-—Reid. ShackoU u. West (1859). 2 B. & E. 326. 

96. — Right of pawnee to deduct debt — 
From value recovered by pawner.]— -Creditor who 
loses or disposes of a pledge loses his lien, & the 
pledgor can recover its value without deducting 
the debt due.— Cooke v, Haddon (1862), 3 F. & F. 
229, N. P. 

C. Use of Pawn by Pawnee, 

97. What may be used-^Pawns entailing ex- 
pense to pawnee— Animals.] — ^He who has goods 
at pawn has a special propeity in them, so that 
he may work such pawn, if it be a horse or ox, or 
may take the cow’s milk, & may use it in such 
manner as the owner would ; but if he misuses 
the pawn, an action lies, also he has such interest 
in the pawn as he may assign over, & the assignee 
shall be subject to a detinue, if he detahis it upon 
payment of the money by the owner (per Cur.). — 
Mores v. Conham (1610), Owen, 123 ; 74 E. B. 
946. 

CoxUld. Suckling (1866), L. R. 1 

Sk..®* V. Bernard (1703), 2 Ld, llaym. 

CmeflT 0 14^"^’ Odeeao, The Woolaton, 


98. .] — Coggs v. Bernard, 

No. 1, ante. 

99. Only things no worse for use — At 

pawnee's peril.] — Coggs v. Bernard, No. 1, ante. 

100. Liability of pawnee for misuse.] — Mores 
V. Conham, No. 07, ante. 


Sub-sect. 8. — ^Transfer op Pawnee’s Bights. 

101. Assignability of pawnee's interest.] — 
Mores v. Conham, No. 97, ante. 

102, Pawnee agent of pawner — Broker.] — 

A. , the owner of certain chattels, pledged thorn to 

B. , who was a broker, to secure advances made on 
Ids behalf by B. ; & B. afterwards, in his own name, 
ds unknown to A., repledgcd the same chattels to 

C. , to secure advances made by C. to B., but of 
which, unknown to C., A. was to have the benedt. 
C. having subsequently applied in vain to B. for 
payment of his advances, threatened to realise his 
security by a sale, which, however, he was from 
time to time induced to postpone, by the solicita- 
tions of B., & his assirrances of speedy payment ; 
& this was communicated by B. to A., his principal. 
In a suit by A. against B. & C., praying to redeem 
the property in pledge on payment of any balance 
found due on the account between himself & B. ; — 
Held : A. had no equity to restrain C. from pro- 
ceeding to an immediate sale. — Nicholson v. 
Hooper (1838), 4 My. & Cr. 170 ; 41 E. B. 70, L. C. 

108. Rights of pawner on assignment — Right 
to redeem.] — Mores v, Conham, No. 07, ante. 

104. .] — ^Donald v. Suckling, No. 

43, ante. 

106, .] — On application by the trus- 

tee in bkpey. for a declaration that the handing 
over of certain wines to resp, by a creditor of 
Dkpt. with whom they had been deposited as 
security for a loan, was a mere transfer of a pledge 
& that the trustee was entitled to redeem the wine 
on paying off the security : — Held : upon the 
evidence the transaction was a mere substitution 
of i^esp. in place of the original creditor as pledgee 
of the wine in question & was not a purchase by 
resp. out & out : an accotmt must be taken of the 
sums due to resp. on the security of the wines 
taken over by him, credit being given by resp. for 
moneys received from the sale of ceit^n of the 
wines ; & the trustee would be entitled to redeetn 
on payment of the balance due. — Be Tillbtt, 
Exp. Harper (1890), 7 Morr. 286. 

106. Right to safe custody of pawn.] — 

Donald v. Suckling, No. 43, ante. 

107. Right to damages for Injury to pawn 

in hands of assignee.] — D onald v. Suckling, No. 
48, ante. 


Sub-sect. 4. — ^Remedies op Pawnee. 

A. Sale. 

108. Whether power of sale implied.]— If goods 
are deposited as a security for a loan of money, 
such deposit constitutes something more than the 
right of lien ; & it is to be inferred that the contract 


PART 11. SECT. 8, SUB-SECT. 2.— B. 

951. LidbUUv of pawnee — Loss bu 
ilra.]— Wliero ffoods have boeii left 
in pledge with a pawnbroker for an 
advonoe of money, & are destroyed 
by fire or lost in oonsequenoe thereof, 
the pawnbroker’s liability is that of an 
ordinary pawnee at common law. The 
toot of a fire having token plaoe raises 
a jpHmd fitcie presumption of negU- 
genoe whibh must be displa^ l)y 
proof that ordinary oaie was used in 


the custody of the goods. — F olby v. 
O’Hara (1920), 54 I. L. T. 167.— IR. 

PART 11. SECT. 8, SUB^IECT. 2.— C. 

•71. What may be need — Poiums 
etitoUing expense to pawnee-^Animals.] 
«. Mauxa. [1919] E. D. L. 

u0 «— AJFn 

..Sh ^fiiB ariaing from use — Lta- 
oUity of pwumee to aoooimf.]— l*roflts 
reBU^dnEiv onnenoyot the pledge 
by the pledgee from the oroixo^ 


pledged must he Immediately credited 
by the ple^e to the account of the 
pledgor although the latter’s debt is 
not then due. — k'REEMAN Cohen’s 
CONSOUDATED. LTD. V. GENERAL 

® “t. I 

PART II. SECT. 8, SUB-SECT. 4.— A. 

108 i. Whether power of safe implied.] 
98^iW^ MoKat (1871), 18 Gr. 
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3etween the parties is, that if the borrower do not 
.'epa^ the advance, the lender shall be at liberty 
x> reimburse himself by the sale of the deposit. — 
^OTHONiBB & Hodgson v . Dawson (1816), Holt, 
N. P. 383, N. P. 

AnnotaHona Conid. Martin v. Reid (1862), 11 0. B. N. S. 
730 ; Donald v. Suokline (1866), L. R. 1 Q. B. 586. IMd. 

® 380 ; Bnrdlok o. SeweU 

(looS), 10 Q. B. D. 863. 


109. •] — ^Where money is lent upon the 

security of stock for a fixed period, the lender has 
jio right during that period to deal with the stock, 
5ut by the custom of the Stock Exchange is bound 
jo return the identical security pledged, when the 
iime for paying off the loan arrives. A principal 
nay sue, although he has dealt with the party 
sued through an agent, & the principal’s name was 
lot disclosed. 


A pawnee cannot sell except by express con- 
./ract, &f if he does, the owner can charge him 
vith any difference of value. — Langton r. Waite 
:1808), L. R. 6 Eq. 165 ; 37 L. J. Oh. 345 ; 18 
:j. T. 80 ; 16 W. R. 508 ; on appeal (1860), 4 Ch. 
App. 402, L. JJ. 

110. ,] — Be Hardwick, Ex p, Hubbard, 

No. 83,an<a. 

111. Deposit with power to hold.] — 

Aicklethwaite r. Merrill (1852), 19 L. T. O. S. 


112. No date fixed for repayment.] — ^Mar- 

HN V. Reid, No. 10, ante, 

113. ,] — Burdick v. Sewell, No. 

B2, arde, 

114. Proper demand & notice — 

Necessity for.] — (1) Where goods are deposited as 
security for the re-payment of a loan of money on 
Si future day certain, though without any express 
stipulation that the pawnee shall have power to 
sell in default of payment on the day : — SembU : 
such a power of sale is implied by law from the 
rnture of the transaction. 

(2) Where there is no stipulated day for pay- 
nent, or where^ the stipulated time has been 
.'endered indefinite by a subsequent agreement 
between the parties, it is not competent to the 
pawnee to sell without a proper demand & notice. 

(3) A notice that he will sell unless an excessive 
sum be paid immediately, is not such a notice as 
will justify the sale. — Piqot v. Cubley (1864), 15 
J. B. N. S. 701 ; 3 New Rep. 607 ; 33 L. J. O. P. 
134 ; 0 L. T. 804 ; 10 Jur. N. S. 318 ; 12 W. R. 
467 ; 143 E. R. 960. 

Annotations: — As to (1) field. Donald r. Snokllnsr (1866). 

L. R. 1 Q. B. 685. As to (3) Consd. Devergea v. Sandeman, 

Clark, [1902] 1 Ch. 679. Expld. Stubbs v. Slater, [1910] 

1 Ch. 632. GeneraXly, Uentd. Ck)x v. LiddoU (1896), 2 

Mans. 212. 


116. ,] — The registered 

lolder of shares in a co. whose arts, of assocn. did 
lot require that a transfer of shares should be 
node by deed, deposited the certificates of his 
diares accompanied by a transfer executed by 
limsclf but with the name of the transferee & the 


date of execution left in blank, with a person who 
advanced him money as security for the loan. No 
time was fixed for the repa^ent of the loan & 
nothing was said as to the object of the transfer : — 
Held: the depositee had no authority, without 
previous demand for repayment of the loan, to 
sell or sub-mtge. the shares & fill in the name of 
the purchaser or sub-mtgee. as transferee. — 
France v. Clark (1883), 22 Ch. D. 830; 52 
L. J. Ch. 362 ; 48 L. T. 186 ; 31 W. R. 374 ; 
affd, (1884), 26 Ch. D. 267 ; 63 L. J. Ch. 685 ; 60 
L. T. 1 ; 32 W. R. 466, C. A. 

Annotations: — Coiisd. Montagu v, Weston, Clevedon & 
PortiHboad Light Ky. (190^, 19 T. L. K. 272. Distd. 
Fry V. Smolllo, [1912] 3 K. B. 282. fidd. Easton v. 
London Joint Stock Bank (1886), 66 L. T. 678 ; Hutohlson 
V, Colorado United Mining Co. & Haxnill, Hamlll a. LUley 
(1886), 3 T. L. R. 266 ; WilUams v. Colonial Bank. 
WiUiamB e. Loudon Chartered Bank of Australia (1888). 
38 Ch. D. 388 ; Simmons v. London Joint Stock Bank, 
Little V. London Joint Stock Bank (1890), 39 W. R. 449 ; 
Moore v. North-Western Bank (1891), 64 L. T. 466; 
Fox e. MarUn (,1896). 64 L. J. Ch, 473 ; London & Mid- 
land Bank v, Mitohell, [1899] 2 Ch. 161 ; Stubbs v. Slater 
8c Bond (1910), 102 L. T. 444. Mentd. Faulks v, Atkins 

e 3), 10 T. L. R. 178 ; Powell v, London 8c l^vincial 
k, [1893] 2 Ch. 565 ; Watkin v. Lamb (1901), 86 
L. T. 483 ; Herdman e. Wheeler, [1902] 1 K. B. 361 ; 
Lloyd’s Bank v, Cooke, [1907] 1 E. B. 794 : Macmillan 
V, London Joint Stock Bank. [1917] 2 K. B. 439. 

116. Sufficiency of.] — ^Pigot v. 

Cubley, No. 114, ante, 

117. .] — In the case of a 

mtge. of shares by deposit of the share certificate 
together with a blank transfer, the fact that the 
mtgee. in giving notice requiring payment makes 
a mistake as to the amount due on the mtge. & 
demands too much is not a ground for invalidating 
the exercise of his implied power of sale. Semble : 
the same principle applies to the case of a pledge. — 
Stubbs v. Slater, [1910] 1 Ch. 632 ; 79 L. J. Ch. 
420; 102 L. T. 444, C. A. 

Annotations : — Afield. Ellis’s Trustee v, Dixon* Johnson, [1924] 
1 Ch. 342. Mentd. Aston v, Kelsey, [1913] 3 K. B. 314; 
Blaker v, Hawes 8c Brown (1913). 109 L. T. 320 ; Loudon 
County 8c Westminster Bank v, Tompkins, [1918] 1 K. B. 
616. 

118, Where date of repayment fixed.] — 

PiGOT V, Cubley, No. 114, ante, 

119, .] — Burdick v. Sewell, No. 

82, ante, 

120. .j — Re Morritt, Ex p. Official 

Receiver, No. 81, ante, 

121. Without authority of court.] — The 

Odessa, The Woolston, No. 88, ante, 

122. Duty of pawnee on sale — To account for 
proceeds.] — ^An account was directed for all moneys 
received on the sale of stock pledged, notwith- 
standing the day of redemption was past ; it not 
appealing that deft, had sufficient stock at the 
day. — ^Harrison v. Hart & Franks (1726), 1 
Com. 393 ; 2 Eq. Cas. Abr. 6 ; 92 E. R. 1126. 

128. Surplus proceeds.] — The 

Odessa, The Woolston, No. 88, ante, 

124. To see that sale provident.] — The 

Odessa, The Woolston, No. 88, ante. 


10811 . .] — Nova Scotia Cbn 

TBAL Rt. Co. V, Halifax Banking Co 
11892), 21 9. C. R. 636*— CAN. 

l^edgoe 1 b no 
^titled to Bell the goo^ hedged will 
him without obtaining authority b 
dnjK).— Wilson v, Shaw (1891), : 
O. T. R. 299.— S. AF. 

t.’h* 


fixed for repay- 
ment — Proper demand wdCoe — Neces- 

a pledgee of 
chattels has a right to relmbuise him- 
self by a sale ; which should be pro- 
^ the pledgor if 
piactloable„ 8c should not Mm the 
pledgee or a tmstee for him. — Btan 


V, Macintosh (1867), 4 W. W. '8c A’B. 
(Eq.) 8.— AUS. 

114 ii. — ’■ — ■ — •] — A 

pledgee may convert the chattel 
where his debt is unsatisfied, but, if 
no time is set for payment, he must 
demand payment of the pledgor before 
oonvorsion, otherwise bis conversion 
will be wrongful. — Prbtk v, Lauzon 
8c Fenbom, [1923] 3 D. L. R. 1162 ; 
52 0. L. R. 334.-^AN. 

1221. Dvty of paumee on sale— To 
account for proceeds,] — MooRB v. Sib- 
bald (1869), 29 U. 0. R. 487.— GAN. 

122 li. .] — Deft., who was 

mtgee. of certain shares in a oo., sold 
them by anotion. Pltf., who was 
entitled to the shares subleot to deft.*s 


claim, knew of 8c ratified tbe sale. 
The purchaser refused to carry out 
the sale, 8c no attempt was made by 
deft, to compel completion. The 
shares fell very mnoh In valne : — Beld : 
there was no duty upon deft, to take 
proceedings against the purchaser to 
compel completion, 8c ne was not 
liable to account tor the shares at the 
price that would have boon realised 
had the sale been completed. — 
Danibm V, Noxon (1889), 17 A. R. 
206.— CAN. 

124 i. To see that sale provident.] 

— Pl®^e. to realise ms money, 
exeioiBeB his power of sale in good 
faith &; not traud^ently, wUiully 
or xeokleMly,” ho Is not liable for 
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Sect, 3 . — lUghta and ludMUies of pawnee: Svb~ 
teal. 4, A. & B. (a), (b) & (c), & C. Seel. 4; 
Svib^aeota. 1 dr 2.] 

126. To sell only sufficient to satisfy debt — 

Pledge of goods In bulk.]~*THB Odessa, The 
WOOLSTON, No. 88, ante. 

126. Warranty of title to purchaser on sale.] — 
A pawnbroker, who sells a chattel as a forfeited 
pledge, merely undertakes that the subject of the 
sale is a pledge, & irredeemable, & that he is not 
cognisant of any defect of title to it. — Morley v. 
Attenborough (1849), 8 Exch. 600 ; 18 L. J. Ex. 
148 ; 12 L. T. O. S. 632 ; 13 J. P. 427 ; 13 Jur. 
282; 154E. 11.942. 

AnnoUsUona : — ^FoUd. BiohardBOu v. CroBliie (1876), oited In 

Tomer on the Pawnbrokers* Act, 1872, 3rd ed. 66, n. 

Beld. Elohholtz V. Bannister (1864), 17 C. B. N. S. 708. 

Mentd. Sims o. Marryat (1851), 17 (J. B. 281 : Bandy v, 

Cartwright (1853), 8 Exoh. 913 ; Alkon v. Short (1856), 

1 H. & N. 210 ; Buddie v. Green (1857), 27 L. J. Ex. 

33; CoUen v. Wright (1857). 8 E. & B. 647; Hall v. 

Oonder (1857), 2 0. D. N. S. 22 ; Smith v. Neale (1857), 

2 C. B. N. S. 67; Emmerton v. Mathews (1862), 7 

H. & N. 586 ; Baguoley t>. Hawl<^ (1867), L. K. 2 C. P. 

625 ; Wood v. Baxter (1883), 49 L. T. 45; Baphaolv. Burt 

(1884), Cab. & El. 325 ; BayUse. London (Bp.), [1913] 1 Ch. 

127 ; He Thellusson, Exp. Abdy (1919), 88 L. J. K. B. 

1210 : Benton v. (>mipbelL Parker, L1925] 2 K. B. 410. 

127. .] — PlCHARDSON V. Cbosbib (1876), 

cited in Turner on the Pawnbrokers* Act, 1872, 
8rd ed. 66, p. 

128. Effect of sale — ^Loss of right to redeem.] — 

A British steamship, before the outbreak of war 
between Great Britain & Germany, left Hankow 
with sundry packages of tallow, ship ped by a 
German, & consigned to a British drm. On 
arrival at Liverpool, after the outbreak of war, 
the consignees declined to take delivery of the 
goods from enemy subjects. Thereupon a 
Japanese, bank, which, at the time of shipment 
had made advances in respect of which the shippers 
were in default, exorcised, as indorsees & holders 
of the bill of lading, their power of sale, by entering 
into a contract to sell the goods to a British firm. 
On the seizure of the t^ow by the Customs 
authorities as prize : — Held : the goods must be 
released to the purchasers, for, when the contract 
of sale was made, the enemy pledgors lost their 
right to redeem. Sc thei'eby ceased to bo owners. 
The goods were, therefore, not subject to seizure 
as enemy property. — T he Ningchow, [1916] P. 
221 ; 116 L. T. 664 ; 31 T. L. R. 470 ; 13 Asp. 
M. L. 0. 609. 

B. Action. 

(a) For Whole Debt. 

120. Perishable pawn — After pledge has 
perished.] — ^Ratcupp v. Davis, No. 76, ante. 

180. Action notwithstanding deposit of pawn.] — 
If 1 pawn goods to A. for such a sum, A. may have 
debt for the money, notwithstandi^ his having 
a pawn (Holt, C. J.). — ^Anon. (1701), 12 Mod. Rep. 
664 ; 88 E. R. 1622. N. P. 


181. Unless agreement to contrary.]— 

Where money is lent on a pledge the borrower is 
liable, without there is an agreement to the con- 
trary. — South-Sea Oo. v. Duncomb (1731), 2 
Stra. 919 ; 2 Bam. K. B. 48 ; 93 E. R. 942. 

182. Before returning pawn.] — A. lends 

money to B. A receives a gun as a security for the 
repayment, A. may recover the amount without 
fii^ returning the gun. — ^Lawton v, Newland 
(1817), 2 Stark. 72, N. P. 

188. Defence of pawner — ^Pawnee unable 

to return pledge — ^Wrongful sale.] — Deft, opened a 
speculative account with a firm of stockbrokers & 
deposited with them as security for any debit 
balance which might from time to time be owing 
by him on that account the indicia of title to 
various bonds Sc shares, including certain rubber 
shares. In 1920 the fixm sold the rubber shares 
without the knowledge or authority of deft., who 
was kept in ignorance of the sale till after the 
bkpey. of the fi^. 

In both cts. below this transaction has been 
spoken of as an equitable mtge. In practice S^i 
I think in a good many decisions, very similar, if 
not identical, transactions have been spoken of as 
pledges. I express no opinion upon the question, 
which this deposit of security re^ly was, because 
it appears to me that on either view the inability 
of the mtgee., or the pledgee, as the case may be, 
to return the security against payment of the 
debt equally constituted a defence to the debtor 
under the circumstances (Lord Sumner). — Ellis 
& Co.’s Trustee v. Dixon- Johnson, [1926] A. 0. 
489 ; 94 L. J. Oh. 221 ; 133 L. T. 60 ; 41 T. L. R. 
336; 69 Sol. Jo. 395, H. L. 

(6) For Deficit on Sale. 

134. Whether action lies.] — special contract 
pawn ticket g^ven under Pawnbrokers Act, 1872 
(c. 93), B. 24, in Form 7, of sched. 3, on a loan does 
not exclude the common law right of the pawn- 
broker to recover the balance due to him after 
sale of the pledge for less than the amount of the 
debt. — Jones v. Marshall (1889), 24 Q. B. D. 
269 ; 69 L. J. Q. B. 123 ; 61 L. T. 721 ; 64 J. P. 
279 ; 38 W. R. 269 ; 6 T. L. R. 108, D. C. 

(c) For Recovery of Poaaeaaion. 

185. Action against third parties — Joinder of 
owner.] — Saville v. Tankrbd (1748), 1 Ves. Sen. 
101; 3 Swan. 148, n. ; 27 E. R. 918. 

186. Pledge of goods obtained by fraud — 

Pawnee without notice of fraud.] — If goods be 
obtained from A. by fraud. Sc pawned to B. with- 
out notice. Sc A. prosecute the offender to con- 
viction. Sc get possession of his goods, B. may 
maintain trover for them. — ^Parker v. Patrick 
(1793), 5 Term Rep. 176 ; 101 E. R. 99. 

AnnotetHons : — ^Diltd. Hooper v, RamBbottom (1815), 6 

Taunt. 12. Dbtd. Peer v. Humphrey (1835), 2 Ad. & El. 


selling at a price lower than the value 
ol the articles. In deciding whether 
he has exercised his power in good 
faith the general drcunistances should 
be considored. — SS ess v. Smith (Sask.), 
11920] 3 W. W. R. 836.— CAN. 

n. Expreaa power of sale — Neces- 
sity for proper exercise .] — Babtram v. 
GBICB (1912), 22 O. W. R. 191 ; 3 
O. W. N. 1290 ; 4 D. L. R. 682.~CAN. 

o. .) — Whore a pledgee, 

having power to sell for default, takes 
over, as if upon a sale to himself, the 
property pledged without the autho- 
rity of the pledgor, but crediting Ita 
value in account with him, this act, 
though an unauthorised conversion, 
does not put an end to the contract 
of jdedge, so as to entitle the pledgor 
to have the property back without 


payment. — ^N bckram Dobat v. Bank 
OP Bengal (1891), I. L. R. 19 Calc. 
322 ; L. R. 19 Ind. App. 60.— IND. 

p. Right to sue for safe.] — Htf. 
lent money on the pledge of iewols. 
Sc sued more than throe years Sc loss 
than six years from the date of the 
pledge, to recover the amount lent, 
by sale of the jewels Sc from deft, 
personally ; — Held : pltf . was entitled 
to sue for the sale of the property 
pledged to him notwithstanding that 
ho was also entitled to sell the property 
without reference to the ot. — ^M aha- 
WNOA Nadar v. Ganapatp Subbibn 
( 1902). 1. L. R. 27 Mad. 528/— IND. 

PART II. SECT. 8, SUB-SECT. 4.— 
B. (a). 

180 i. Action notwUhsUmding deposit 


of pawn.] — ^Tbumpoub v. CSrandall 
(1871), 31 U. C. R. 9.— CAN. 

q. Period of limUaUon.]^ 

A suit for tho recovery of money 
secured by a pledge is a suit for money 
lent. The period of Hinitat lon is 
three years from the time the loan 
is made. — T ellafpa v. Desatappa 
( 1905), 1. L. R. 30 Bom. 218.— IND. 


PART II. SECT. 8, SUB-SECT. 4.— 

B. (0). 

r. Pledge of warehouse receipt for 
wheat — Wheat converted into flour 
db sold — Bight of pUd^iee to foUow 
proceeds of sate.]— Re Goodfbllow. 
Tradebs* Bank v. Goodfellow 
(1890), 10 0. R. 299.— CAN. 
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406. Oooid. Load o. Green (1846)« 16 M. ft W. 216 ; 
^te ^ Garden (1851). 10 C. B. 010. Reid. Noble «. 


81^. 2 3toh. 366 ; Irving v. Hotly Q831). 7 
; HlflmnB V. Burton (185^ 26 L. J. 342 ; 
a o. Davison. [1011] 1 K. B. 463. Mentd. 

M nAi.HncH-/in M 7 T, T n S IT. Ti. 1311 ! 


Adams (ISld 
Bing. 643 ; 

Wmtebom , - — - 

Fergoson v. Carrington (1820). 7 L. J. O. S. K. B. 130 : 
Gramgor o. Hill (1838). 4 Bing. N. C. 212 ; Stevenson v* 
Newnn^ (1863). 13 Cf. B. 285 ; Lindsay v. Cundy (1876). 

46 L. J. Q. B. 381. 

137. — — — In an action for wrongfully 
depriving pltls. of goods, it appeared that the goods 
had been consigned to England from a colony. The 
bills of lading provided fiiat the goods were to be 
delivered to the order of the consignor or his 
assigns. The consignor drew bills of exchange on 
the consignee against the consignment, ft sold the 
bills of exchange, with the bills of lading annexed, 
which he had indorsed in blank, to a colonial bank, 
who sent them to a bank in London, with a 
hypothecation note empowering the London bank 
to sell the goods if the bills of exchange were not 
accepted or not paid at maturity. The goods 
arrived in England, & were delivered to defts., 
who were a railway co., to be delivered to the order 
of the shipowners. The consignee paid the freight 
ft other shipping charges ft accepted the bills of 
exchange, but before the bills became due, he 
induced defts. wrongfully to deliver the goods to 
him without producing a delivery order from the 
shipowners. When the bills became due the con- 
signee requested pltfs. to advance the inoney ft 
take up the bills. They did so, ft received the 
bills of exchange ft the bills of lading from the 
Jjondon bank, ft ultimately obtained delivery 
orders from the shipowners in exchange for the 
bills of lading. When they presented the delivery 
orders to defts. they found that the goods had been 
already given up to the consignee, ft they there- 
upon commenced the present action : — Held : 
(1) pltfs. must be taken to be pledgees of the goods, 
ft had therefore a property sufficient to entitle 
them to the action independently of 

18 ft 19 Viet. c. Ill, s. 1 ; (2) pltfs.’ right of action 
was not affected by the fact that at the date of 
the wrongful delivery they had not acquired their 
title to the goods.— Bristol ft West op England 
Bank v. Midland By. Co., [1891] 2 Q. B, 653 ; 
61 L. J. Q. B. 116 ; 05 L. T. 234 ; 40 W. R. 148 ; 
7 T. L. R. 627 ; 7 Asp. M. L. C. 69, 0. A. 

Annotation: — Heotd. London Joint Stock Bank v. Britlsb 

Amsterdam Maritime Agi^cy (1910), 104 L. T. 143r 

C. Foreclosure, 

Pledge distinguished from mortgage.] — See 
Mortgage, Vol. XXXV., pp. 247, 248, Nos. 72;^2. 

188. No right of foreclosure.]— In the year 1708, 

A. borrows of B. £2,000 ft for security assigns to 

B. £2,600 East India stock, ft gave his bond for 

the same sum payable. July following ; B. signs 
a defeasance, by which he covenants, that if A. 
paid princmal ft interest in July he would re- 
transfer. !nie stock sinking^ in value, several 
calls were made, which B. paid, & upon the last 
nn.n B. had paid £24 over ft above the £2,500 ; & 
the stock afterwards increased in its ^ 

continues in possession until the year ulo, ft 
then sells out this £2,600 stock, ft united it to other 
stock of his own, ft died ; & in 1729 a bill is 
brought to redeem, but was dismissed on account 
of the Iwigth of time ; ft this being a personal 
pledge, there was no occasion to foreclose. 
Locjkwood V. Bwbb (ob Chiijo (Lady) v- 
stilbt) (1742), 9 Mod. Rep. 276 ; 2 Atk. 303 ; 88 
B. R. 448, L. C. ^ ,, , , 

189, ,] — The doctrine that s^ ecmitable 

mtgee. by deposit of title deeds is entitled to fore- 
closure, does not extend to a pledgee of persoim 
chattels. A. deposited with JB. certain Canada 

J.— VOT 


railway bonds as security for a debt. On bill 
filed by B. for foreclosure or sale Held ; B. was 
entitled to an order for sale only.;-43^TBB v. 
Wake (1877), 4 Ch. D. 606 ; 46 L. J. Ch. 841. 

[1894] 2 Oh. m. 

FoUd. Fraser v, Byas (1896), 11 T. L. R. 48L wnM. 
Hamid V. Plenty, [1901] 2 Ch. 814. I^M. Re PS*^®*}* 
[18941 3 Ch. 220 ; London County ft Westminster Bank 
t. Tompkins. [1918] 1 K. B. 615. 

140. .] — Fraser v, Byas (1895), 11 

T. L. B. 481; 13 B. 462. 


SECT. 4.— RIGHTS OF THIRD PARTIES. 

Sub-sect. 1. — On Execution or Distress. 
Execution.]— 5ee Execution, Vol. XXI., pp. 602 


Distress .] — See Distress, Vol. XVIII., p. 292, 
No. 279. 


Sub-sect. 2.— On Bankruptcy. 

Bankruptcy of pledgor — Pledgee a secured 
creditor.]— Bankruptcy, Vol. IV,, p. 362, 
No. 3372 ; Vol. V., p. 641. No. 5760. 

As to secured creditors generally.]— bee bank- 
ruptcy, Vol. IV., pp. 358-363 

Pledgee’s right to prove.]— bee Bank- 
ruptcy, Vol. IV., pp. 286, No. 2669, 

141 -, Pledgor’s rights transferred to trustee.] 

— Goc^s pledged (expressly) to secure by the 
produce of the sale acceptors who have taken up 
ft paid bills drawn on them by the owner, are 
released from further charge as to other bills so 
taken up ft paid subsequently, if the amount of 
the original sum paid on account of the owner, have 
been repaid to them without resorting to a sale. 
If while the goods remain in the possession of the 
acceptors, the owner becomes insolvent, & has 
committed acts of bkpey. before the origiiml 
pledge be entirely redeemed by repayment of the 
money secured by it, other advances be then made 
to him by them, it is not a case of mutual credit 
within 6 Geo. 2, c. 30, s. 28, ft the assignees of 
bkpt. may I’ecover the goods in trover. But the 
assignees under such circumstances having elected 
to bring trover cannot afterwards sue deft, to 
recover back the original sum for which the goo^ 
had been in the first instance pledged, although 
paid to them after the depositor had b^me 
bkpt.— Birdwood V. Raphael (1818), 6 Price, 
693 • 146 E R. 704, 

Annotation : — Coud. Llndon v. Sharp (1843), 6 Man. ft G. 

896 

-J .]— bee, also. Bankruptcy, Vol. IV., 

p. 402, No. 3663 ; Vol. V., pp. 764, 911, Nos. 

142 . — 1 Sale to pledgee by bankrupt— Pledge 
unafleoted.] — ^If a man pledge goods, & afterwards 
becomes a bkpt., ft then sells the goo^ to ^e 
person to whom he pledged ^em, although the 
right under the sale fails, the right to hold them in 
pledge remains (Best, C.J.).— White v. OAiscm 
(1824), 2 Bing. 23 ; 9 Moore, 0. P. 41 ; 2 L. J. 
0. 8. C. P. 101 ; 130 E. R. 212. 

Annotations .— Eeld. Yirngmaim v, Brlesemann (1892), 67 

L. T. 642. Xenti. Owen v, Knight (1837)> 4 BJi^. N. C, 

64. 

As to property in reputed ownership of bankrupt.] 
■—bee Bankruptcy, vol. V., pp. 760-763. 

Bankruptcy of pledgee— Pledgee’s rights trans- 
ferred to trustee.]— bee Bankruptcy, Vol. V,, p, 
908, No. 7925. 

n 
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Sect, 4 . — BighU of ihird partiea: Sub-seoL S, A, & 

•P* (<»)»] 

SuB-SBCT. 3 . — ^Bights op True Owner. 

A, In General, 

148. Title conferred on pawnee in possession — 
Pledge by tenant for life — ^Plate.l — A pawnbroker 
haa no lien on plate after the death of the tenant for 
life, who pawned it with him, as against the 
remainderman, although the pawnee had no notice 
of the settlement. — Hoare v, Parker (1788), 2 
Term Rep. 376 ; 100 E. R. 202. 

JLnnataHona : — Consd. BoyHon v. Coles (1817), 6 M. & S. 14. 

Rdd. Singer Manulaotimng Go. v. Clark (1879), 5 Ex. D. 

37 . 

144. Pledge of title deeds by vendor of 

land — Purchase partly completed.] — If the vendor 
of a leasehold estate delivers the conveyance as 
an escrow to take effect on payment of the residue 
of the purchase-money, the property in the title 
deeds of the estate is so vested in the vendee that 
the vendor obtaining possession of them, & 
pawning them confers on the pawnee no right to 
detain them after tender of the residue of the 
purchase-money. — Hooper v. Ramsbottom (1816), 
6 Taunt. 12 ; 1 Marsh. 414 ; 128 E. R. 930. 
AnnoteUions : — Refd. Kobortsou v. Showier (1845), 13 

M. & W. 609; Foundlizig Hospital v. Crane, [1911] 2 

K. B. 367. 

146. — ^ Pledge by person other than true 
owner — Pledge of goods.] — In a pledge of goods, 
the depositary can have no right, which the party 
pledging them did not possess. But it is different 
with negotiable securities, where a party, by 
putting his name on a bill or note, enables another 
to deal with it as his own property (Erskinb, O.J.). 
— Olaughton, p. Britten (1833), 3 Deac. 
A Gh. 36. 

146. .] — In Apr. 1863, J. & Co., 

brokers, sold for pltfs., manufacturing chemists, 
two tons of tartaric acid, to be delivered in Nov. 
In Oct. 1853, G. & Go., brokers, sold for pltfs. two 
tons of tartaiic acid, to be also delivered in Nov. 
J. & Go. & Q. & Co, respectively sent to pltfs. 
sold notes, not disclosing any principal. In 
Nov., a clerk of one Anderson, a merchant, left 
at pltfs.* counting house two delivery orders. 
One was from J. dt Co., for delivery to T, Broom- 
hall or order of one of the tons of acid ; this 
order was indorsed by T. Broomhall, “ Deliver 
to my order.” The other delivery order was from 
G. & Co., for deliveiy to T. Broomhall or order 
of the two tons of acid ; this order was indorsed, 

“ T. Broomhall — Deliver to W. Leask ; J. Ellis — 
Deliver at Custom House Quay to my sub-order. 
W. Leask.” Anderson induced Leask to purchase 
from Ellis the acid for him, upon a false representa- 
tion that he was acting on behalf of V. N. & Ck>. 
Ellis thereupon gave to Leask the delivery orders 
which he had I’eceived from Broomhall. Leask 
indorsed the orders specially deliverable to him- 
self, & delivered them to Anderson for the purpose 
of enabling him to inspect the acid. On Nov. 28, 
Anderson went to pltfs. & stated that he had 
purchased from Leask the acid mentioned in the 
delivery ordera, & he requested pltfs. to deliver 
it at the Custom House Quay for him. On the 
faith of this statement, pltfs. gave Anderson a 
delivery order & the acid was transferred into his 
name. Anderson then obtained warrants & 
pieced the acid with deft, for a hond^ advance : 
—Held : the relation of vendor & vendee did not 
subsist between pltfs. & Anderson, neither did 
the property in the acid pass to Anderson ; & 
mere posseMion, with no further indicia of title 
th^ the dehvery orders was not sufficient to entitle 
deft., though a bond fide pawnee, to resist the HiiiTn 


of pltfs. in an action of trover. — E inghsford v. 
Merry (1866), 1 H. & N. 603 ; 26 L. J. Ex. 83 ; 
28 L. T. 0. S. 236 ; 8 Jur. N. S. 68 ; 5 W. R. 161 ; 
156 E. R. 1299, Ex. Ch. 

AnnoUUions : — Cloxisd. Hlggona v. Barton (1867). 26 L. J. Ex. 
342 ; Fnentes v. Montis (1868). L. R. 3 O. P. 268 ; Hender- 
son V. WUUams. [1896] 1 Q. B. 621. Goblnd COmndor 

” " - - 

L. 1 i?. C. 219 ; 

8 Eq. 676 ;”(36l^n.’North 'Wwtem Bank r! io‘ 

C. P. 364; Johnson v. Credit Lyonnais Co. (1877), 3 
C. P. D. 32 ; Joseph o. Webb, Joseph v, Lyons, Joseph 
V. Pidoook, Jc Meg h v. Jones (1884}, CJab. & El. 262 ; London 


& County 


dng Co. V. London 6c River Plate Bank 


(18^), 4 T. L. R. 17^ Farqubarson v. King. 119011 2 

K. B. 697 : Folkos v. King. [1923] 1 K. B. 28^. Hentd. 
Kemp V. Ciovix^on (1867), 28 L. T. O. S. 289 ; Cornish 
V. Abington (186^, 4 H. & N. 649 ; Hardman v. Booth 
(1863)732 L. J. Ex. 105 ; Lindsay e. Cundy (1876), 46 

L. J. Q. B. 381 ; Stone «. aty & County Bank (1877), 
8 O. P. D. 282 ; Oppenhelmer.v. Frazer & Wyatt, [1907 J 
2 E. B. 60. 

147. 


.] — (1) A warehouse keeper 

who has goods deposited with him as such is not 
” an agent entrusted with the possession ** of them, 
within 5 & 6 Viet. c. 39, although he bo also a 
broker, & is usually emplo^red to sell the goods, 
but always upon specinc instructions for that 
purpose received from the principal. 

S. carried on the business of a sheep’s wool 
broker in Liverpool, & also that of a warehouse 
keeper. In his capacity of warehouse keeper he 
was in the habit of receiving from pltfs. merchants 
in London, bills of lading for sheeps* wool & goats* 
wool to arrive in Jjiverpool, which when landed 
was deposited in his wareliouses, under directions 
to send pltfs. a report & valuation, but he was not 
authorised to sell without specific instiructions. 
The sheeps* wool so deposited with him was 
usually sold by S., & the proceeds received by him 
for pltfs. The goats* wool S. never sold, he not 
being a goats* wool broker. Having wools of 
pltfs. of both descriptions in his warehouse, but 
not having received any instructions os to the sale 
of either, S. professed to pledge the whole with 
defts., bankers in Liverpool, by a letter in which 
he undertook to hold them as trustee for defts., 
to secure the sum advanced : — Held : S. was not, 
as to any of the wools so agreed to be pledged, 
“ on agent entrusted with the possession,” within 
6 & 6 Viet. c. 39. 

The intention of 5 & 6 Viet. c. 39, was, that, 
where a third person has entrusted goods or the 
documents of title to goods to an agent who in the 
course of such agency sells or pledges them, he 
should be deemed by that act to have misled any 
one who bond fide deals with the agent, & makes 
a purchase from or an advance to him without 
notice that he was not authorised to sell the goods 
or to ^cure the advance (Blackburn, J.). 

(2) The statute [6 & 6 Viet. c. 39] was meant 
to apply to those cases where one person has given 
an apparent authority to another, & a third person 
has dealt with that other in the belief that the 
authority really existed (Bramwell, B.). 

(8) At common law a person in possession of 
goods could not confer on another, either by hale 
or by pledge any better title to the goods than he 
himself had (Blackburn, J.). — Cole v. North 
Western Bank (1876), L. R. 10 C. P. 364 ; 44 
L. J. 0. P. 233 ; 32 L. T. 733, Ex. Ch. 

Annexations : — As to (D Avid. Johnson o. Credit Lyonnais 
Co. (1877). 8 0. P. D. 3?; ^Expld. Qty Bank e. Barrow 
(1880), 6 Apj), Cm. 664. Coiua. Folkes v. King, [1923] 
1 E. B. fS2. Nahmasohlnen Fabilk (vormals 

Fristor & Rossman) Act. v. Piokford & Lee & Harris (1888), 
4 T..L. R. 617 ; Cum v, Pockett*B Bristol Channel Steam 
Paetot 118991^1 Q. B. 643. As to (3) Bold. Colonial 
Bank v, Whizmey (1886), 11 App. Gas. 426 ; Williams v. 
Colonial Bank, Willki^ v, London ChartW Buok of 
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L. T. 880 : London Joint Stook Bank v. Slmmoni^ [1898] 

A. O. 801 ; Tremoille v, Cbrlfrtle (1893), 69 L. T. 338 ; 

Brockleflby o. Temperance Bldff. Soo., [1895] A. 0. 173; 

Oppenheimer v, Frazer & Wyatt. [19071 2 K. B. 50; 

Lowther v. HarrlB (1926), 43 T. L. R. 24. mentd. Mildred 

V. Maspons (1883), 8 App. Clas. 874. 

148 , ,] — merchant sold wine 

stored in the cellars of a warehouseman, Sc after- 
wards pledged the wine to the warehouseman for 
advances made in good faith without notice of the 
sale : — Held : the pledge conferred no title to the 
wine. — ^Nicholson v. Harper, [1896] 2 Ch. 416 ; 
64 L. J. Ch. 072 ; 73 L. T. 19 ; 59 J. P. 727 ; 43 
W. R. 660 ; 11 T. L. R. 436 ; 39 Sol. Jo. 624 ; 13 
R. 607. 

Unauthorised pawning by agent.] 

— See Sub-sect. 3, B. (a), poet. 

149. Pledge of negotiable securities.] — 

Be Claughton, Ex p, Britten, No. 145, ante. 

See, also, Agency, Vol. I., pp, 330-336. 

B, Against Pawnee. 

(a) Unauthorised Pawning. 

See, generally. Agency, Vol. I., pp. 330-340. 
662 et seq. 

160. Right of action.] — A. Sc B. having, by 
their brokers, purchased cottons, warrants or 
orders for delivery were made out in the name of 
the brokers. Sc the cottons were left in their 
possession, as the brokers of A. Immediately 
after the purchase B. paid A. one-half the value. 
When considerable purchases had been made, the 
brokers were informed that B. had an interest 
in the goods purchased, & upon directions from A. 
Sc B., divided the goods held on their joint account, 
by appropriating specifle warrants to each party : 
A. after this, directed the brokers to procure him 
a loan on the security of the warrants, & O. 
advanced money by discounting bills drawn by 

A. upon the brokers ; as a security for which, the 
whole of the warrants were deposited with 0. by 
the brokers. Before the bills became due, the 
brokers were directed by A. to get one-half 
renewed. 0. having discounted fresh bills for this 
purpose, the brokers who had obtained the 
warrants from C. for the purpose of dividing them 
Sc returning him one-half, left in the hands of C., as 
a security, the warrants belonging to B., C. not 
knowing that B. had any interest in them ; — 
Held : B. might recover from C. in respect of the 
goods thus pledged to him by A. 

As the law now stands, if the pawner of goods 
has no authority to make the pledge the pawnee 
cannot hold them against the owner (Best, O.J.). 
— Williams v. Barton (1825), 3 Bing. 139 ; 
M‘Cle. & Yo. 406 ; 10 Moore, C. P. 606 ; 130 E. R. 
466, Ex. Oh. ; affg, S. 0. svb nom. Barton v. 
Williams ^822), 5 B. & Aid. 396. 

Annotations : — Distd. Nyburgr v. Handelaar (1892), 8 T. L. R. 

395. Reid. Henderson v. WUUams, [1895] 1 Q. B. 521. 

Mentd. Farrar v. Beswlek (1836). 1 M. & W. 682 ; Maybow 

V. Herrick (1849). 7 C. B. 829 ; Efnffsford v. Merry (1856). 

11 Bxoh. 577 ; Farguharson v. King, [1901] 2 E. B. 697. 

161. .] — Pltf. abroad consigned sugars to 

B. P. in London, directing him to sell same. Sc 
place the net proceeds to the credit of J. G., to 
whom pltf. was indebted. Sc who drew bills on R. P. 
to the probable amount of the sugars. The 
invoice stated pltf. to be the shipper, & was 
accompanied with a letter from him to R. P., 
directing him to sell the sugars on pltf.’s account. 


R. P., however, pledged them with defts. for a 
certain sum advanced to him by them. R. P. 
having absconded, pltf. authorised an agent to 
demand the sugars from^defts., but they proceeded 
to sell them ; Sc the proceeds were also demanded 
after the sale by the agent, with the authority of 
pltf. : — Held : (1) pltf. had a sufficient title in the 
sugars to maintain trover, although it was insisted 
that the right of possession was m J. G. ; (2) no 
demand by pltf. was necessary, as R. P., had no 
authority to pledge the sugars to defts. ; (3) the 
demand of the proceeds after the sale not having 
been complied with, the proper remedy was bv 
an action of trover. Sc not for money had Sc 
received. — Selleck v. Smith (1820), 3 Bing. 603 ; 
11 Moore, C. P. 469 ; 4 L. J. O. S. 0. P. 194 ; 130 
E. B. 646. 

Annotation : — Qenmlly, Mentd. Palmer e Grand Jimotlon 

Ry. (1839), 3 Jur. 559. 

162. .] — If A., without the authority of B., 

pledges his property with C., a joint action of 
detinue is maintainable by B. against both A. 
Sc C. Qu. : whether in such an action a verdict 
may be taken against one defendant only. — 
Garth v. Howard (1832), 5 0. & P. 346, N. P. ; 
subsemtent proceedings, 8 Bing. 461 ; 5 0. & P. 
360, N. P. 

163. .] — O, let cabs on hire to P., who 

pledged them with R., an auctioneer, for a sum 
advanced. R., without notice of C.*9 property 
in 'the cabs, by P.*s instructions sold them by 
auction. Sc after repaying his own advances, handed 
over the balance to P. : — Held : 0. was entitled to 
recover damages from R. for the wrongful con- 
version of C.’s goods. — Cochrane v. Rymill ( 1879), 
40L. T. 744; 43 J. P. 672 ; 27 W. R. 776, 0. A. 
Annotations: — CoASd. National Mercantile Bank v. Rymill 

(1881), 44 L. T. 767 ; Turner e. Hockey (1887). 56 L. J. 

Q. B. 301 ; ContMilidatod Co.v. OirUH. [1892] 1 Q. B. 495. 

Beld. National Morcantllo Bank v. Hanipson (1880), 

28 W. R. 424 : Barker v. Furlong. [1891] 2 Ch. 172. 

164. Right unaffected by Pawnbrokers Act, 

1872 ( 0 . 93) — Delivery to pawner after notice by 
true owner.] — Singer Manufacturing Co. v. 
Clark, No. 37, ante. 

166. Pledge by 'Joint owner.] — N., the 

owner of a chattel sold a half share in it to F., it 
being agreed that N. should retain possession of it 
until it was sold. After a time N. gave it to F. 

. to take to an auction room to be sold. F., instead 
of so doing, pledged it with a creditor as security 
for a debt : — HeU : N. had a special property in 
the chattel Sc a right of immediate possession 
arising out of it. Sc could maintain an action of 
detinue against the pledge. — Nyberg v. Handb- 
LAAR, [1892] 2 Q. B. 202 ; 66 J. P. 694 ; svb nom. 
Nyburg V. Handelaar, 01 L. J. Q. B. 709 ; 67 
L. T. 361 ; 40 W. R. 646 ; 8 T. L. R. 649 ; 30 
Sol. Jo. 485, C. A. 

166. Right to return of pawn.] — Cheesbcan v. 
Exall, No. 36, ante. 

167. Lack of authority known to pawneo— 

Mortgages.] — ^Mtges. were put into B.’s hands 
to receive the principal Sc interest, who pawned 
them to deft. S. for £100. The Lord Chancellor 
held that as the pawner must, by the deeds, 
appear to have no property, he could not avoid 
decreeing S. to deliver the deeds to pltf.. Sc leave 
the pawnee to his remedy at law against B. — 
Jackson v. Butler (1742), 2 Atk. 306 ; 9 Mod. 
Rep. 297 ; 26 B. R. 687, L. C. 


PART II. SECT. 4 , SUB-SEOT. 8.— 
B. (»). 

160 1. Right of actUm .\ — The owner 
of a jewel lent ft on hire to first deft, 
who pie^d It with third deft., the 
latter actmg la good faith. In a snlt 
by the owner against the hirer Sc the 


pledgee to recover the jewel: — Hstd: 
the pledjj^ was liable to pay the 
owner the value of the jewel. — Naou- 
NADA DAVAT V. BAPPU GBBTTIAB 
(1904), 1. L. R. 27 Mad. 424.— IND. 

156 1. Right to retvm of poton.]— A 
pledgee who aooepts me pledged 


property with knowledge that the 
pledgors title Is disputed oannot, 
as against the true owner, not being 
the pledgor, rely on the oontraot 
of pledge ; his i^tlon is that of a 
maXa fide possessor. — ^Action v. RLotjls, 
[1909] T. B. 841.rr-S. AF. 
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SboL ^—Bights 0 / third parties : Sub-sect* S, B. (a) 
<g (o)-] 

M exchange.] — ^To trover 

iL*. , exchange deft., having pleaded, that 
pl«. IndorBed the bill in blank ; that R. became 
liolder; & that deft, believing that B. had 
auwoiity to dispose of the bill, took it from him as 
a pledM to secure the payment of a debt. Replica- 
tion that at the time of taking the bill from B., 
d^. knew he had not authority to pledge it : — 
Held: sufficient. — ^Hilton v. Swan (1839), 6 
Bmg. N. C. 413 ; 7 Dowl. 417 ; 7 Scott, 398 ; 
8 L. J. C. P. 267 ; 8 Jur. 342 ; 123 E. R. 1168. 

169. Securities deposited by solicitor.] 

^On Sept. 29, 1904, pltf. was a customer of the 
union Bank of London, where she had a current 
account & a loan account. On the loan account 
£1,900^ was advanced, & there were certain 
securities deposited to secure that amount. Pltf., 
being anxious to change her account for family 
reasons, consulted her solr., C., who had acted 
for her for many years. As a result, C. informed 
pltf. that he had arranged with deft, bank to grant 
the loan on the same terms as she had with the 
Union Bank of London, & asked her to sign certain 
documents in connection with the transaction. 
The material document was on the common 
printed form of deft, bank & was as follows : 
*At the request of Messrs. Rose Innes, Son, & 
Gnck I have transferred or caused to be trans- 
ferred . . .** — ^then the shares wew mentioned 
& the names of the manager & suLmanager of 
deft, bank — “ or their nominees as trustees for 
you to be held as collateral security for your 
advance to Rose Innes, Son, & Crick.” With 
this document C. went to deft, bank after the 
securities were transferred, obtained an addition 
to the loan of £1 ,900, & effected the transfer of their 
securities in such a way as to make them available 
to secure his general indebtedness to deft, bank, 
which amoimted to some £16,000 which ho had 
from time to time obtained upon other securities. 
In 1911 pltf. required the return of her securities 
from C., which he promised to do, but -they were 
never to fact returned, as C. absconded. In 
these circumstances pltf. brought this action to 
Mve her securities delivered to her by deft, 
bank subject to her paying the £1,900 which she 
admitted having received. It appeared that the 
general nature of the transactions between 0. & 
deft, bank were that advances were made by deft, 
bank to C. upon securities which belonged to third 
parties who were clients of O. to the ordinary 
TOnse, & that this was known to deft, bank, though 
in a number of cases it might be that the clients 
were clients in r^ect of a mere financial business 
carried on by 0. independent of his solr.’s business. 

It was contended for pltf. {inter alia) that deft. 

such notice of the fiduciary relationship 
of C. to pltf. as to prevent their acting on the 
document: — Held: there was here sufficient 
notice of the relationship existing or that probably 
existed between pltf. &; C. to have put deft, bcu^ 
upon inquiry, A; accordingly they could not claim 
ft position than they would have 

b^ if made inquiries, A therefore 

pltf. was entitled to redeem the securities upon 
payment of £1,900. — Jameson v. Union Bank of 
Scotland (1913), 109 L. T. 850. 

r; — Pawnee holder without notice — 
Olaughton, Ex p. 

Britten, No. 146, ante. 

161. Securities deposited with bank.] 


^ — wwuriMBs aepoBiisa wiin DaiiK.l 

j-B.’s brokers held bonds A stocks of his as security 
for advances. The securities comprised, first. 


bonds pavable to bearer; secondly, securities 
transferable by written instrument A registration. 
The brokers deposited the securities with the deft, 
bank as security for larger advances made to the 
brokers by the bank. The registered securities 
had been transferred to A regisfered to the names 
of trustees for the bank, in some cases the transfers 
being executed by B. for a nominal consideration, A 
in other cases by the brokers or other persons for 
full v^ue expressed. The securities h^ been so 
deposited, together with securities of other persons, 
to secure an entire sum. B. admitted that the 
brokers had authority from biTn to transfer the 
benefit of their own security to the extent of their 
advances to him, but claimed to redeem on pay- 
ment to the bank of what was due from him to 
the brokers. It was proved that by far the greater 
part of the business of the Stock Exchange is on 
the system called ** contango.” The ba^ con- 
tended that they were entitled to assume, A (fid 
assume, without enquiry, that all the securities 
were the property of the brokers. B. died before 
trial, A the action was continued by his exors. : — 
Held : (1) as to the registered securities, the onus 
lay upon pltfs. to prove that the brokers had 
exceeded the authority given to them by B., A 
as they had not produced evidence to displace 
the legal title of the bank, the action must fall 
on that ground alone ; (2) considering the pre- 
valence of ” contango ” transactions, the bank 
were entitled to assume that the securities pledged 
to them were the property of the brokers; as 
regards tlie securities transferred to the bank 
trustees by B. himself, pltfs. were estopped from 
denying the title of the bank. — ^Bbntinck v. 
London Joint Stock Bank, [1893] 2 Ch. 120 ; 
62 L. J. Ch. 368 ; 68 L. T. 316 ; 42 W. R. 140 ; 

9 T. L. R. 262 ; 3 R. 120. 

JSee, further^ Bankers, Vol. III., pp. 267 et seq. 

162. Right of entry to remove pawn — ^Liability 
of owner for trespass.) — ^Miller v. Stkohmenger 
(1887), 4 T. L. R. 133. 

163. Agent borrowing less than directed.] — 

The registered holder of shares in a public co. 
h^ded to an agent the indicia of title together 
with a transfer of the shares signed in bla^, A 
instructed him to borrow not less than a certain 
pim on the security of the shares. The agent, 
to defiance of his instructions, borrowed upon the 
shares a less sum than the stipulated amount': — 
Held: as against the principal, the lender was 
entitled to retain the indicia of title to the shares 
until repayment of the amount of his loan. — Fry 
V , Smellie, [1912] 3 K. B. 282 ; 81 L. J. K. B. 
1003 ; 106 L. T. 404, C. A. 

Anrwtaiionf — ^Refd. Fuller v . Glyn, MUls, Currie (1913), 

83 L. J. K. B. 704. 

164. Evidence of want of authority — High rate 
of Interest.] — Where a mercantile agent to the 
jewellery trade raises money by pledging goods 
with a pawnbroker, he is not acting beyond the 
ordinary course of his business. Regard must be 
had to the actual disposition of the goods A toot 
the circumstances attending such disposition when 
considering whether a particular transaction is 
within the ordinary course of the mercantile agent’s 
business. 

A pledge at an unusual rate of interest could be 
evidence from which an inference may be drawn 
that the pledgee had notice t^t the pledgor had 
no authority to make the pledge.— Janesich v. 
Attenborough (George) A Son (1910), 102 L. T. 
605; 26T.L.R.278. 

Astoprtocip^’s right to marshalling of assets, see 
Equity, Vol. XX., pp. 601, 602, Noi^322-2324. 
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(6) Pauming Goods obtained by Fravd. 

165. Pawnee without knowledge of fraud.] — 

Davis v. Morrison (1773), LofiEt, 186 ; 98 B. E. 
601. 

Annotation : — Mentd. Whitov. Garden (1851), 10 C. B. 919. 

166. .1 — ^Where the owner of goods suffers 

another to have possession of them, or of the 
documents which are the evidence of property 
therein, on a sale to hun, obtained by means of 
fraudulent representation, & avoidable at the 
option of the owner, a i^e or pledge by such 
party, before the owner has exercised his option. 
& without notice to the subsequent purchaser, is 
binding ; but this is not so when a party has 
merely obtained the goods by means of false 
pretences, without any contract of sale to himself ; 
as when he falsely & fraudulently represents that 
another person has authorised him to purchase 
the goods. In such case, the original owner can 
recover the goods from a party to whom they have 
been sold or pledged by the person who fraudu- 
lently obtained them, before any notice of the 
fraud, or any disafiirmance of the transaction by 
the real owner. — Hiooons v. Burton (1867), 20 
L. J. Ex. 342 ; 29 L. T. O. S. 165 ; 6 W. R. 683. 
Annotations : — Confd. Johnson v. Credit Lyonnais Co. (1877), 

3 C. P. D. 32 ; Lindsay v. Cundy (1878), 47 L. J. Q. B. 481. 

Betd. lUchards v. Johnson (1859). 33 L. T. O. S. 206 ; 

Goblnd Chnndor Seln v. Hyon (1861), 15 Moo. P. C. C. 

230 : Hardman v. Booth (1863), 32 L. J. Bx. 105. Mentd. 

Cundy v, Lindsay (1878), 3 App. Caa. 459 ; R. v. Conti^ 

Criminal Court JJ. (1886), 55 L. T. 486 ; Q. W. Uy. v. 

London & County Banking Co., [1901] A. C. 414. 

167. — —.] — S. was the agent of L., a wine 
merchant in Spain, & was induced by the fraudu- 
lent representations of three persons acting in 
collusion to enter into separate contracts with 
them for the sale of wine. S. transmitted the 
orders for the wine to L,, who shipped the wines, & 
sent the bills of lading to S. : the bills of lading 
were handed by S. to the tlu«e persons respectively 
on account of the contracts entered into with them. 
The wine so obtained was deposited with defts., a 
dock CO., who issued warrants for the same ; some 
of the wine therein mentioned was made deliver- 
able to the order of one of the three persons, & the 
rest to the order of anoUier of them. The warrants 
were then pledged with pltfs. to secure advances. 
L. afterwards served notice upon defts. not to 
part with the wine ; thereupon defts. refused to 
give up the wine when it was demanded of them 
by pltfs., who commenced actions claiming damages 
in addition to the value of the wines : — Held : as 
the wine had been obtained by fraud from S., the 
^ent of L., with a power to sell, the property in 
it passed to the th^e persons, who before the 
fraudulent contract was annulled could confer a 
title upon pltfs., & L. must be barred upon pltfs. 
undertaking to account to him for the value of the 
wine after deducting their advances. — ^Atten- 
borough V. St. Katharine’s Dock Co. (1878), 3 
C. P. D. 460 ; 47 L. J. Q. B. 763 ; 38 L. T. 404 : 
26 W. R. 683, C. A. 

Annotations : — Conid. P» Mersey Docks & Harbour 

Board, [1899] 1 (). B. 646. Betd. R. v. Central Criminal 
Court JJ. (1886), 18 CL B. D. 314. Mentd. Wright v. 
Freeman (1879), 40 L. T. 134 ; Do Rothschild Fr&res v. 
Morrison, Kekewioh, La Banque do Paris et des Pays Bas 
V. Same, La Banque do Fiance v Same (1890), 24. Q. B. D. 
760 ; Robinson v. Jenkins (1890), 24 (j. B. D. 276 : Rogers 
V. Lambert, [1891] 1 Q. B. 318 ; Henderson v. Williams, I 
[1896] 1 Q. B. 621. 

168. J— If A., fraudulently assuming the 

name of a person of credit & stability, buys, in 


I person, & obtains delivery of, goods from B., the 
L property in the goods passes to A., & he can there- 
fore give a good title thereto to a third ]party who, 
acting bond fide & without notice, has given value 
therefor, unless in the meantime B. has taken 
steps to disaffirm the contract with A. — PmrxTPS 

V. Brooks, Ltd., [1919] 2 K. B. 243 ; 88 L. J. K. B. 
963 ; 121 L. T. 249 ; 36 T. L. R. 470 ; 24 Com. Oas. 
263. 

Annotation .'^Mentd. Said v. Butt, [1920] 3 K. B. 497. 

169. Onus of proof of knowledge.] — 

Where the contract for sale of a chattel is voidable 
by the seller as against the buyer on account of 
fraud practised by the buyer upon the seller, &, 
before any election to avoid the sale by the seller, 
the buyer pledges the chattel to secure an advance, 
the onus lies on the seller who seeks to avoid the 
sale, & recover the chattel from the pledgee, of 
proving that the pledgee took the chattd with 
notice of the fraud or otherwise than in good 
faith. — ^WmTBHORN Brothers v, Davison, [1911] 
1 K. B. 463 ; 80 L. J. K. B. 425 ; 104 L. T. 234, 

C. A. 

Annotations : — ^Beld. Mehta v. Sutton (1913), 108 L. T. 214 i 

BluudelLLelgh v. Attenborough, [1921] 3 K. B. 236. 

Mentd. Talbot v. Von Boris, [1911] 1 K. B. 864 ; Bradley 

&; Cohn r. Ramsay (1912), 106 L. T. 771 : ITolkes v. King, 

[1923] 1 K. B. 282 ; Heap v. Motorists' Advisory Agency, 

[1923] 1 K. B. 677 : Lake v. Simmons (1926), 96 L. J. K. B. 

58G : Lowther v. Harris (1926), 43 T. L. R. 24. 

Negotiable securities deposited with bank.] — 

See Bankers, Vol. III., p. 271, Nos. 844-846. 

170. Fraud by pawnee’s servant.] — ^In trover 
for wool, which pltfs. alleged that defts. had 
obtained by fraud, it appeared, that it had been 
pimchased of pltfs. by one D., as agent for Messrs. 

W. So CO., So that they pledged it two days after- 
wards to defts., for an advance made by them to W. 
So CO., through the intervention of D., who acted 
as the agent of defts. as well as of W. & co. Pltfs., 
in order to show that W. So co. had obtained the 
wool without intending to pay for it, they being 
insolvent at the time of the purchase. So which D. 
was aware of, offered ceitain contracts in evidence, 
signed by D. ; So his handwriting to them hav- 
ing been proved: — Held: such contracts were 
admissible, without calling D. as a witness. The 
jury having foimd that the transaction between 

D. So W. So co. was fraudulent, but that defts. were 
not cognisant of the fraud. So that D. was their 
agent, as well as the agent of W. So co., So pltfs. 
obtained a verdict, the ct. refused to grant a new 
trial, as defts. were liable for the fraudulent acts 
So misconduct of their own agent. — Irving v. 
Motley (1831), 7 Bing. 543 ; 5 Moo. So P. 380 ; 9 
L. J. O. S. 0. P. 161 ; 131 B. R. 210. 

Annotation : — Mentd. Danteo v. Ashworth (1866), 14 L. T. 

488. 

171. No contract of sale by owner.] — ^Pltf., 
having had no previous dealing with the firm. 
So knowing them only by reputation, applied at the 
place of business of GandeU So co.” for orders for 
goods: the firm then consisting of Thomas 
GandeU only, So being managed by Edward 
Gandell, a clerk. On pltf. asking to see Messrs. 
GandeU, Edward GandeU presented himself, & 
so conducted himself as to lead pltf. to suppose 
that he was one of the firm of GandeU So co. 

So had authority to orde^oods on their behalf, 
which was not the fact. Pltf. sent goods, accord- 
ing to Edward GandoU’s order, to the place of 
business of GandeU So co., an invoice being made 
out, by Edward GandeU’s di^ction, to the name of 


PART U. SECT. 4. SUB-SECT. 3.— 
, B. (b). 

^ 166 i. Pammu toUhout knowUdge of 
having obtained Jewellery 


from pltf. hy fraud* took it to K. & 
pledge it. In a snit brought against 
G. & K. to recover the Jewell^ or Its 
value, G. did not appear, & k. alone 
defended tho suit:— Hera; pltf. was 


entitled to recover the JeweUery from 
K., Q. hav^ obtained it from pltf. 
^ fraud. — ^K^noK Churn Settt v , 
GOPALKI8TO Paulit (1877), I. L. H. 
3 Colo. 264.— mo. 
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Fawits akd Pledobs. 


8ect.l.—mjMa of ihirdpaHieB: Siib-eeet. 3 , B. (b) 
«fc{c).«feC. Part III. 8ecl$.\&2iStib-eecta. 
I«fc2. gfcf. 8. 1 

“Edward Oandell A co.” Edward aandell, 
unmown to pltf., carried on business with one 
^dd at another place ; & the goods were, within 
wop^ OP fow days of their delivery* pledged 
with deft., with a power of sale, to secure advances 
oond jUde made by him to GandeU & Todd, & he 
sold them imder the power without notice from 
pltf. : — Held : there was no contract of sale, 
inasmuch as pltf. intended to contract with 
GandeU & co., & not with Edward GandeU 
personaUy, & GandeU & co. were not contracting 
parties ; no property therefore passed, & pltf. was 
entitled to recover the value of the goods from 
deft.— Hardman v. Booth (1863), 1 H. & C. 803 ; 
1 New Rep. 240 ; 32 L. J. Ex. 105 ; 7 L. T. 638 ; 
0 Jur. N. 8. 81 ; 11 W. R. 230 ; 158 E. R. 1107. 
-4nnoteW<)ntf.---Befd. Cole North Western Bank (1875), 
ISA V* *’ Cvindy v. Lindsay (1878), 3 App. Caa. 
450 ; Whltehom v. Davison, [1911 1 1 K. B. 463 ; fillips 
243. Mentd. Hollins v. Fowler 
(1875). L. II. 7 H. L. 767 ; Arnold t>. Cheque Bank. 
Same v. City Bank (1876), 1 C. P. D. 678 ; d W. Ry. 
V. London & County Bank (1901), 85 L. T. 152 ; Oppen- 
h^mer ». Fraser & Wyatt, [10071 2 K. B. 60 ; Folkes o. 

L^*l[^^B^586 (1926), 95 


172. Opods redeemed before fraud discovered.] 

— N., after fraudulently obtaining tobacco, had 
pledged it with deft, bank as security for an 
advice, & before the fraud was discovered had 
repaid the advance & recovered posse., sion of the 


tobacco ; — Held : no action for conversion would 
Ue against deft, bank, since N.’s dealing with it 
had been concluded before pltfs. discovered the 
fraud. — Union Credit Bank v. Mersey Docks 
& Harbour Board, Same v. Same & North & 
South Wales Bank, [1899] 2 Q. B. 205 : 68 
L. J. Q. B. 842 ; 81 L. T. 44 ; 4 Com. Cas. 227. 
AnnotaHona : — Mentd. Colonial Bank of Australaeia v. 
Marshall, [1906] A. C. 659 ; London Joint Stock Bank 
V. Macmillan & Arthur. [1918] A. C. 777. 

See, also. Sale of Goods. 


(c) Pauming Stolen Goode. 

178. Right of action.] — Packer v. Gillies 
(1806), 2 Camp. 336, n., N. P. 

AnnotaHon: — Arid. Slngor Manufacturing Co. v, dark 
(1879), 5 Ex. D. 37. 

.] — See, also, Criminal Law, Vol. XV., p. 

622, No. 6513. 

Restitution order.] — See Criminal Law, Vol. XV., 
pp. 617 ei seq. ; Metropolitan Police Act, 1839 
(c. 47), s. 66 ; City of London Police Act, 1839 
(c. 94), s. 48 ; Metropolitan Police Courts Act, 
1839 (c. 71), ss. 27, 28, 40 ; Pawnbrokers Act, 
1872 (c. 93), s. 34 ; Police Property Act, 1897 
(c. 30), s. 1 (1) ; Larceny Act, 1016 (c. 50), s. 45 (1). 

As to revesting of property In stolen goods.] — 
See Sale of Goods Act, 1893 (c. 71), s. 24. 

C. Against Paumer, 

174. Unauthorised pawning — Right of action.] — 
Garth v. Howard, No. 152, ante. 


Part III. Pawns under Pawnbrokers Acts. 


Sect. 1.— IN GENERAL 

See, generally, Pawnbrokers Act, 1872 (c. 93) ; 
66 & 67 Viet., c. 64 ; Pawnbrokers Act, 1022 
(c. 6). 

Regulation of pawnbroker’s business under 
Money-lenders Acts.] — See Money-lenders Act, 
» Money & Money-Lending, 
Vol. XXXV., p. 203, No. 291. 


Sect. 2.— REGULATION OF PAWNBROKER’S 
BUSINESS. 

Sub-sect. 1. — Pawnbroker’s Licence, 

See, generally. Pawnbrokers Act, 1872 (c. 93), 
ss. 37-44 & sched. VI. 

Magistrate’s certificate — By whom granted.] — 
See Pawnbrokei-s Act, 1872 (c. 03), ss. 40, 42 ; 
Local Government Act, 1894 (c. 73), s. 27. 

Exemption— Extent of exemption.]— 
By PaTObrokers Act, 1872 (c. 03), s. 39, a pa^- 
brokere Ucence is only to be granted to appet. 
upon the production of a magistrate’s certificate, 
^ve that it shaU not be necessary for any person 
being at the commencement of this Act a licenced 
Mwnbroker, or for his exors., administrators, as- 
or successors, to obtain such a certificate” : 
— AfeW ,* the exemption in favour of a pawnbroker 
commencement of Pawnbrokers 
Act, lo72 (c, 98), was not confined to the business 


which was then actually carried on by such pawn- 
brokers, but was a general exemption of favour of 
all persons who were then licenced pawnbrokers, 
& therefore after the commencement of tlio Act 
such a licenced pawnbroker, his exors., adminis- 
trators, assigns, or successors, could open a new 
business upon payment of the licence duty witliout 
the production of a magistrate’s certificate. — 
R. V. Inland Revenue Comrs., Ohlson’s Case, 
Garland’s Case, [1891] 1 Q. B. 485 ; 55 J. P. 
1 17 ; 39 W. R, 317 , etib nom. R. v. Inland 
Revenue Comrs., Ex p. Ohlson, Ex p. Garland, 
R. V, Inland Revenue Comrs., Ex p. Ohlson, 
R. V. Inland Revenue Comrs., Ex p. Garland, 
60 L. J. Q, B, 376 ; 64 L. T. 57 ; sub nom. Re 
Ohlson & Garland (Pawnbrokers) & Inland 
Revenue Comrs., 7 T. L. R. 121, D. C. 

Comrs., Ex p. Silvester, 

nj{J171 1. K. B. 108. Mentd. Goldsxi^ths' Co. e. Wyatt, 

[1907] 1 K. B. 05. 

176. .] — By Pawnbrokers Act, 

1872 (c. 93), 8. 39, a pawnbroker’s licence is only 
to be grants to appet. upon the production of a 
certificate granted under the Act, ” save that^it 
shall not be necessary for any person being at the 
commencement of this Act a licenced pawnbroker, 
or for his exors., administrators, assigns, or 
successors, to obtain such a certificate ” : — Held : 
the exemption in favour of a successor only enabled 
him to carry on without obtaining a certificate 
the actual business in which he had succeeded a 


PART III, SECrr. 2, SUB-SECT. 1 . 
MaeUirate*9 ceriUlcoie.! — ll. v. 
P^T (1829), 2 Hud. & B, 486 
2 Ir. L. Reo. 1ft fer. 486.— IR. 

a. — -.1— R. (M^OunmasB) v. Dub- 


lin JJ. (I88S), 12 L, R. It. 178.— IR. 

b. QratU of liomoe — Duty of fiu- 
ttcM.] — If the luftloeB are saUafled 
that apprt. for a pawnbroker*f Uoenoe 
u of good oharaoler, they are bound 
to grant the Uoenoe ; A If they deter- 


mine not to do BO, although bo satiafled, 
nmndamw will lie to compel them to 
hear & determine according to law. — 

®* Who may apply.] — A 
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bawnbroker licenced at the commencement of the 
Pawnbrokera Act, 1872 (c. 03), & did not enable 
him to open or carry on a new business merely 
upon the payment of the licence duty & without 
obtaining a certificate. — R. v. Inland Revenue 
OoMRS., Ex p. Silvester, [1907] 1 K. B. 108 : 76 
L. J. K. B. 41 ; 06 L. T. 201 ; 71 J. P. 86 ; 23 
T. L. B. 83, D. C. 

177. Certificate from district council— Refusal 
to grant by district council — Appeal from refusal— 
Costs of successful appeal.] — Where a district 
council has refused a pawnbroker’s certificate & 
on appeal to quarter sessions that refusal has been 
i*eversed, the ct. of quarter sessions cannot order 
the district council to pay the costs of successful 
apblt. where such district council has taken no 
part in the appeal. — R. v, Northumberiand JJ., 
Ex p. Amble Urban District Council (1907), 06 
L. T. 700 ; 71 J. P. 331 ; 6 L. G. R. 1110, D. O. 

Armotalion : — Mentd. H. v. Derbyslilro JJ.. Ex o. Now Mills 

U. C.. [1909] IK.B. 449. 

Excise duty on licences.] — See Pawnbrokers 
Act, 1872 (c. 93), s. 37. 


Sub-sect. 2. — Conduct op Business. 

See Pawnbrokers Acts, 1872 (c. 03), ss. 12, 13, 
sched. III. ; 1922 (c. 5), ss. 1, 2. 

178. Partnership — Validity — Secret partnership.] 
— There cannot be a secret partnership in a pawn- 
broker’s business. Above Act is not merely an 
Act making certain fiscal regulations, but is an 
Act for the benefit & protection of the public ; 
dc, therefore, where there is an agreement for a 
partnership between pawnbrokers, though on the 
face of it there is nothing appearing to make it 
invalid, yet, if there be from extrinsic circumstances 
an intention manifest, that the name of either 
partner should be concealed, that will vitiate the 
agreement as between the parties. — ^Armstrong v, 
Armstrong, Lewis v. Armstrong (1834), 3 My. & 
K. 45 ; 3 L. J. Ch. 101 ; 40 E. R. 18 ; affd,, 3 My. 
& K. p. 63, L. C. 

AnnoiatioTia : — ^Apprvd. Gordon v, Howden (1845), 12 d. & 

Pin. 237. Mend. Clayton v. Nugront (1844), 1 Coll. 3(i2 ; 

King V. Slmmonds (1848), 1 11. L. Cas. 754 ; Stevous 

KeaUng (1850), 14 Jur. 157 ; Barton v, Mnlr (1874), L. R. 

6 P. C. 134 ; lie Simpson, Exp. Morgan (1876), 2 Ch. D. 72. 

170. Business to be in name of 

one.] — Two persons entered into an agreement to 
be partners in the business of pawnbrokers, to be 
carried on under the firm of one of them ; & in 
pursuance of the arts, of agreement that one’s 
name alone was painted over the door of the 
business premises ; the licence also was taken out, 
& the tickets to the customers were issued, in his 
sole name, while the other partner, carrying on 
another business, attended occasionally to inspect 
the books of the firm, &> drew a certain percentage 
on Ids share of the capital out of the profits : — 
Held : the agreement constituted a secret partner- 
ship, & was therefore ille^ & void, as being in 
contravention of the policy dt enactments of 
Pawnbrokers Act, 1800 (c. 00). — Gordon v, 
Howden (1845), 12 Cl. & Fin. 237 ; 8 E. R. 1304, 
H. L. 

180. .1 — It is an illegal thing 

for any person to carry on the business of a pawn- 
broker without havmg his name disclosed. So 
that if A. dc B. are trading in business as paiivn- 
brokers they incur penalties at every step if they 


I carry on the business in the name of A. only; 
the penalties attached probably to both ... no 
contract, made so to carry on the business of a 
pawnbroker, coifid be a valid contract, it being 
to do an illegal act. So that it is a contract which 
no ct. of law will recognise as having any validity 
(Lord Cranworth, C.). — ^Fraser v. Hill (1853), 
1 0. L. R. 7 ; 21 L. T. O. S. 60 ; 1 W. R. 638, 
H. L. 

181. Failure to comply with Act — Effect of — 
Loss of lien.] — ^A pawnbroker, who, in taking 
pledges, omits to pursue the course required by 
Pawnbrokers Act, 1800 (c. 09), s. 6, requires no 
property in the pledges. Sc cannot maintain a lien 
on them against the assignees of a pawner who 
afterwards becomes bkpt. — ^Fergusson v, Norman 
(1838), 6 Bing. N. C. 76 ; 1 Arn. 418 ; 6 Scott, 
704 ; 8 L. J. 0. P. 3 ; 2 J. P. bOO ; 3 Jur. 10 ; 132 
E. R. 1034. 

Annotatitma : — ^Distd. Attenborough v. London (1853), 8 

Erch. 061. Reid. Fitch v. Roohfort (1849), 13 L. T. O. S. 

113. Mentd. Victorian Daylosford Syndicate v, Dott, 

[1905] 2 Ch. 624 ; Re Robinson, Clarkson v. Robinson, 

(10101 2 Ch. 571 ; Whiteman v. Sadler, [1010] A. C. 514 ; 

Loughcr V. Molynenx, [1016] 1 K. B. 718 : Comelins v. > 

Phillips, [1018] A. O. 199 ; Anderson v. Daniel, [1924] 

1 1C. B. 138. 

182. Interest chargeable— Fraction of farthing.] 

— Where a loan by a pawnbroker has existed for 
several months, & the interest due at the end of one 
month amounte to a sum involving a fraction of a 
farthing, he is not entitled to make a rest at the 
end of each month, for the purpose of charging the 
whole farthing, but must calculate the interest due 
for the whole period, at the rate of 20 per cent, per 
annum. — R. v. Ggodbubn (1838), 8 Ad. & El. 608 ; 
3 Nev. & P. K. B. 468 ; 1 Will. Woll. & H. .362 ; 7 
L. J. M. C. 114; 2 J. P. 471; 2 Jur. 867; 112 
E. R. 031. 

Annotatifm : — Mentd. Blunt v. Heslop (1838), 7 L. J. Q. B. 

216. 

183* Pawnbroker filling In ticket from Informa- 
tion supplied by pawner — Untrue information — 
Pledge not affected.] — ^A pawnbroker who makes of 
the party pledging goods the inquiries directed by 
Pawnbrokers Act, 1800 (c. 90), s. 6, & delivers 
to him a note or memorandum drawn up in 
accordance with the information thus supplied, 
does not lose his right to tht‘ pledge or money 
advanced if that information proves untrue, unless 
the pawnbroker knew it to be so at the time he 
made the note. — ^Attenborough v. London 
(1853), 8 Exch. 661 ; 1 C. L. R. 252 ; 22 L. J. Ex. 
261 ; 21 L. T. O. S. 105 ; 17 J. P. 313 ; 17 Jur. 
419 ; 1 W. R. 866. 

Whether pawnbroker a moneylender — Within 
Moneylenders Act, 1000 (c. 51)— Money lent on 
bill of sale.] — See Money, Vol. XXXV., p, 203, 
No. 201. 

See, now, Moneylenders Act, 1027 (c. 21), s. 14. 

Application of Act to personal representatives of 
pawnbrokers.] — See Pawnbrokers Act, 1872 (c. 03), 
s. 7. 

Liability of pawnbrokers for acts of agents or 
servants.] — See Pawnbrokers Act, 1872 (c. 03), 

B. 8. 


Sect. 3.— PAWNING AND REDEMPTION OF 
PLEDGES. 

See, generally. Pawnbrokers Act, 1872 (c. 03), 
SB. 10, 14-18, 24, 25 & scheds. III. & IV. ; Sc 
Pawnbrokers Act, 1922 (c. 6). 


ChlnamAn bas a ilgbt to apply for a 
pawnbroker’s Uoenoe. — R. v. Viotobia 
Srpn. (1888), 1 B. O. R. pt. 2, 331.— 


PART 111. SECT. 8. pawnbroker printed at the foot & 

d. Pawn’Ubkel — Neeeseiiv far eia- issued by his servant with his autho- 

^ rie^- rlty, oontains the signature of such 

Uoket with t^^one lloraoM pawnbroker, so as to satli^ Pawn- 
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Pawns and Pledges. 


Sect 3. — Pavming and redemption of pledgee. Seda. 
4, 6, 6 <fe 7 1 Sub^aed. IQ 

184. Pawn tieket— Subject of larceny— Warrant 
for delivery of goods.] — Stealing a pawnbroker’s 
duplicate is larceny. It may be described, in an 
indictment for larceny, as a warrant for the delivery 
of goods ; since the Pawnbrokers Act, 1800 (c. 09), 
authorises & requires the pawnbroker to deliver 
the goods to the person producing the ticket. 
It may also be alleged to be a pawnbroker’s ticket, 
or a piece of paper ; for it is evidence of title to a 
specific chattel, the property in possession of the 
pawner, & consequently does not come within the 
common law rule, that larceny cannot be com- 
mitted of documents concerning title to land or 
mere choses in action. — R. v. Morrison (1859), 
BeU, C. C. 158 ; 28 L. J. M. C. 210 ; 33 L. T. O. S. 
228 ; 5 Jut. N. S. 604 ; 7 W. R. 554 ; 8 Cox, C. O. 
194 ; 109 E. R. 1210, C. C. R. 

Annolaiiona : — Mentd. H. v. Kay (1 870), L. R. 1 C. C. R. 257 ; 

R. V. Chapman (1010), 74 J. P. 360. 

185. Presumption In favour of holder — 

Rights of real owner.] — Singer Manufacturing 
Co. V. Clare, No. 37, ante. 

186. Entry of profit In excess of amount 

allowed — No excess taken.] — pawnbroker who 
enters on Uie pawn ticket a profit charge in respect 
of a pledge in excess of the amount allowed under 
Pawnbrokers Act, 1872, sched. IV., does not 
commit an offence under Pawnbrokers Act, 1872 
(c. 93), 8. 15, if he does not, in fact, ta) e from the 
pledgor more than the correct amount. — Levinson 
V. Rees (1918), 88 L. J. K. B. 583 ; 120 L. T. 
442 ; 83 J. P. 51 ; 63 Sol. Jo. 214 ; 20 Cox, C. C. 
384, D. C. 

Special contract for loan over forty shillings.] — 

See Pawnbrokers Act, 1872 (c. 93), ss. 10, 24. 

187. Right of pawnbroker to recover 

deficit.]— Jones v. Marshall, No. 134, ante. 

188. Time for redemption — After expiration of 
year from pawning— Before sale.l^— Pawnbrokers 
Act, 1800 (c. 99), s. 17, declares that goods, etc., 
which are pledged & are not redeemed within a year 
after the day of pledging, sliall be forfeited & may 
be sold by the pawnbroker : — Held : where pltf. 
had pawned a watch, etc., &, after the year htid 
expired, tendered to the pawnbroker the money 
lent, interest, & the pawnbroker refused to 
deliver, he might maintain trover, not having 
forfeited his title to the goods by reason of Pawn- 
brokers Act, 1800 (c. 90), 8. 17. — Walter v. 
Smith (1822), 5 B. & Aid. 439 ; 1 Dow. & Ry. K. B. 
1 ; 100 E. R. 1251. 


SEcrr. 4.— SALE OF PLEDGES. 

See Pawnbrokers Act, 1872 (c. 93), ss. 19-23. 
180. When unredeemed pawn may be sold— 
Whether after tender of payment — More than one 
year from date of pawning.] — Walter v. Smith, 
No. 188, ante. 

Purchase of pledge by pawnbroker.] — See 

Pawnbrokers Act, 1872 (c. 93), s. 19. 

190. Rights of purchaser as against true 

owner.!— By Pawnbrokei-s Act, 1872 (c. 93), s. 19 : 
“ A pledge pawned for above 10s. shall, when 
disposed of by the pawnbroker, be disposed of by 
sale by public auction, & not otherwise. ... A 
pawnbroker may bid for & purchase at a sale by 
auction, made or purporting to be made under this 


Act, a pledge pawned with him ; & on such pur- 
chase he shall be deemed the absolute owner of 
the pledge purchased ” : — Held : no property was 
given te the pawnbroker by Pawnbrokers Act, 1872 
(c. 93), B. 19, as against the true owner of the pledge. 
— ^Burrows v. Barnes (1900), 82 L. T. 721, D. 0. 

Deficit on sale by pawnbroker — ^Rlght of pawn- 
broker to sue for deficit — ^At common law.] — 
See No. 134, ante. 


Sect. 5.— REDEUVERY OF PLEDGES. 

See Pawnbrokers Act, 1872 (c. 93), ss. 25, 26, 
29 ; sched. III. ; Commissioners for Oaths Act, 
1891 (c. 50), s. 1 ; Perjury Act, 1911 (c. 6), s. 17 ; 
Pawnbrokers Act, 1922 (c. 5), ss. 1, 2. 

101. Production of pawn ticket — Necessity for — 
By true owner — Unauthorised pawn.] — One 
employed to sell goods by commission pawns them ; 
the owners of the goods may maintain trover 
against the pawnbroker after a demand & refusal, 
although the duplicate has not been tendered 
according to Pawnbrokers Act, 1800 (c. 99), s. 5, — 
Peet V. Baxter (1816), 1 Stark. 472. 

Annotation: — ^Befd. Singer Manufacturing Co. v. Clark 

(1879), 6 Ex. D. 37. 

102. Property returned to ticket holder — True 
owner’s right of action.] — Singer Manufacttur- 
ING Co. V. Clare, No. 37, ante. 

103. Redemption when ticket lost or stolen — 
Declaration of loss — ^Presentation of original ticket — 
Refusal of delivery.]— Vaughan v. Watt, No. 66, 
ante. 

104. Delivery to ticket holder.] 

— ^Pawnbrokers Act, 1800 (c, 99), s. 16, provided 
that in case the pawn ticket for goods pledged 
were lost, mislaid, destroyed, or fraudulently 
obtained from the owner thereof, & the goods 
remained unredeemed, the pawnbroker should, 
at the request of the person claiming to be the 
owner of the goods, deliver to such person a copy 
of the ticket & a form of affidavit, now a declara- 
tion, stating the circumstances, & the person 
having obtained such a copy & form of affidavit 
should thereupon prove his property in such goods 
to the satisfaction of a justice of the peace, & 
should verify on oath or affirmation before said 
justice the truth of the particular circumstances 
attending the case mentioned in the said affidavit, 
“ whereupon ” the pawnbroker should suffer the 
person so proving such property to the satisfaction 
of such justice as aforesaid, & making such affidavit 
or affirxnation os aforesaid, on leaving the copy of 
the ticket & the affidavit with the pawnbroker, 
to redeem such goods & chattels : — lield : where 
a person having lost the ticket for goods pledged 
by him had, in accordance with the sect., procured 
from the pawnbroker a copy of the original ticket 
& a form of declaration, proceeded with the some 
before the magistrate, & having proved his title 
before him, straightway returned to the pa^- 
broker, & showed him the declaration which he 
had made, he was not bound to redeem the goods 
immediately, but might redeem them at any time 
at which he might have redeemed them if he still 
held the original ticket, & the pawnbroker was not 
justified in the meanwhile in delivering the 

f oods to a person producing the original ticket. — 
luBSLEM V. Attenborough (1873), L. R. 8 0. P. 


brokers Statute, 1865. No. 248, s. 21. — 
R. V. Moorb, Ex p. Myebs (1884). 10 
V. L. R. L. 822.— AUS. 

. Pawnbrokers 

Act, 1890, s. 17, a pawnbroker may 
obarge by way of Interest on a loan 


over £10 the sum of Is. M. per 
pound per month upon the first £10 
K in addition fifty per cent, per annum 
on the amount of the loan above 
£10.— ;TanDXB8PAK V. ViSBOBD, (1907) 
V. L. II. 691.— AUS. 


f. .] — A pawnbroker, under 

C. S. C. o. 61, may legally charge any 
rate of interest that may be agreed 
upon between him & the pledgor. — 
R. V. Adams (1881), 8 P. R. 462. — 
CAN. 
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122 ; 42 L. J. C. P. 102 ; 28 L. T. 116 ; 87 J. P. 
327 ; 21 W. R. 406. 

M a m i l aotnrlng Co. v, dark 

(1879), 41 L. T. 691. 

195 . False declaration — ^How proved.] 

— (1) To prove the making of a false declaration 
under Pawnbrokers Act, 1800 (c. 99), it is not 
absolut^y necessary to call the magistrate before 
whom it was made, or some one present at the 
time. It is sufficient to show such facts as 
necessarily lead to the conclusion that deft, made 
it, & had a knowledge of the contents. 

(2) To prove that such a declaration is false in 
fact, it is necessary to negative deft.*s statement 
by the oath of two witnesses, in the same manner 
dc to the same extent as the proof of an assignment 
for perjury.— R. v. Browning (1849), 3 Cox, 0. O. 
437 ■ 

196. Pledge over ten pounds.] — 

Making a false declaration with reference to a 
pledge above the value of £10 is not an offence 
within Pawnbrokers Act, 1872 (c. 93), s. 29. — 
R. V, Tregoning (1899), 63 J. P. 604. 

.] — See, now, Perjury Act, 1911 

(c. 0), sched. 

197. Time for redemption.] — Burs- 

LEM 1*. Aitenborough, No. 194, ante. 

Loss of pawn.]— Nos. 201-203, post. 


Sect. 6.— LOSS, EMBEZZLEMENT, DAMAGE TO 
PLEDGES, ETC 

See Pawnbrokers Act, 1872 (c. 93), ss. 30, 31 ; 
Larceny Act, 1916 (c. 50), s. 103. 

Restitution orders.] — See Part II., Sect. 4, sub- 
sect. 3, B., ante ; & generally, CRimKAL Law, 
Vol. XV., pp. 617-622. 

198. Power to commit in default of satisfaction.] 

— (1) Pawnbrokers Act, 1800 (c. 99), s. 24, enables 
justices in case it shall be proved before them that 
cmy goods pawned have been sold contrary to the 
Act, or have been embezzled or lost, or are become 
or have been rendered of less value than at the 
time of pawning through the default neglect or 
wilful misbehaviour of the person with whom the 
same were pawned, to award satisfaction to the 
owner as there specified ; — Held : justices have 
no power in the above cases to commit in default 
of such satisfaction being made. 

(2) Qu, : whether a pawnbroker is answerable 
for pledges destroyed by accidental fire as goods 
“ lost ** within Pawnbrokers Act, 1800 (c. 99), 
s. 24. 

(3) Senible : the words “ through the default,” 
etc., apply to all the cases previou^y mentioned & 
not only to that of the goods pawned having 
become of less value. — Ex p. Cording (1832), 4 
B. & Ad. 198 ; 110 E. R. 430 ; sub nom. R. v. 
Cording, 1 Nev. & M. K. B. 35 ; 1 Nev. & M. M. 0. 
24 ; 2 L. J. M. 0. 9. 

Anfiotation: — As to (3) Reid. ShaokoU v. West (1869), 2 

E. & E. 326. 

199. Damage by fire — ^Refusal of pawnbroker to 
satisfy — ^No power to commit.] — Ex p. Cording, 
No. 198, ante. 

200. Necessity for proof of actual neglect 

— ^As condition precedent to satisfaction.] — ^Under 
Pawnbrokers Act, 1800 (c. 99), s. 24, the injury 
done to goods pawned, by an accidental fire on the 
premises of a pawnbroker, not affirmatively shown 
to have occuned through the default, neglect or 


wilful misbehaviour of the pawmbroker, does not 
authorise a justice to give satisfaction to the 
pawner ; there being no primd facie presumption 
that such fire is owing to the default, etc. , of th e 
owner of the premises. — Syrbd v. Carruthers 
(1868), E. B. & B. 469 ; 27 L. J. M. C. 273 ; 31 
L. T. O. S. 178 ; 23 J. P. 37 ; 4 Jur. N. S. 949 ; 
6W. R. 696; 120 E. R. 684. 

AnnoUaUma Hill v. Wright & Wilson (1896). 60 

J. P. 312 ; Anderson v. Reid 0902), 18 T. L. R. 463 : 
Foss V. Best, [1906] 2 K. B. 105 ; Wills v. MoSheirr, [1913] 
1 K. B. 20 : Qodman v. Crofton, [1914] 3 K. B. 803. 


.] — See, now, Pawnbrokers Act, 1872 (c. 93), 

s. 27. 

Damage by neglect .] — See Pawnbrokers Act, 
1872 (c. 93), s. 28. 

201. Loss of pawn — Reasonable cause of refusal 
to deliver.] — Goods pledged with a pawnbroker 
were lost through a burglary on his premises, 
caused by his negligence. The owner laid a 
complaint before justices, \mder Pawnbrokers Act, 
1800 (c. 99), s. 14, against the pawnbroker for 
refusing, without reasonable cause, to deliver up 
the goods upon tender of the proper amount.* 
The justices made an order that the pawnbroker, 
not having shown reasonable cause to their satis- 
faction to the contrary, should deliver up the goods, 
or, in default, compensate the owner. On a case 
stated : — Held : the order was bad ; Pawnbrokers 
Act, 1800 (c. 99), B. 14, under which the order was 
made in effect, applying only to cases of wilful 
refusal by a pawnbroker to deliver up goods 
actually in liis possession ; & the justices should 
hav6 made an order under Pawnbrokers Act, 1800 
(c. 99), s. 24, which empowers them to award 
compensation to the owner if, “in the course of 
any proceedings ” under the Act, they shall find 
that the goods were lost “ through the default, 
neglect, or wilful misbehaviour ” of the pawn- 
broker, — S hackbuc. V. West (1859), 2 E. & E. 
326 ; 29 L. J. M. 0. 45 ; 1 L. T. 28 ; 24 J. P. 22 ; 
6 Jur. N. S. 95 ; 8 W. R. 22 ; 121 E. R. 123. 

202. .] — Where a pawnbroker has 

lost an article pledged to him, & is therefore not 
in possession of it at ther time the person entitled 
to have delivery seeks to redeem it, the loss of the 
article constitutes, in the absence of dishonesty, 
a reasonable cause within the meaning of Pawn- 
brokers Act, 1872 (c. 93), s. 31, for neglecting to 
deliver the pledge to the person entitled to have 
delivery thereof. The pawnbroker is therefore 
not liable to be convicted of an offence imder that 
sect. — ^Allworthy & Walker v. Clayton, [1907 J 
2 K. B. 685 ; 76 L. J. K. B. 934 : 96 L. T. 31 ; 
71 J. P. 20 ; 21 Cox, C. C. 352, D. C. 

203. By default or neglect of pawnbroker.] 

— ^A pawnbroker placed a gold watch pledged, with 
other valuable property, in a strong room, on 
premises left at night without any guard or person 
to sleep on them. The premises were broken into 

the watch stolen : — Held : a loss by default 
or neglect in the pawnbroker within Pawnbrokers 
Act, 1800 (c. 99), s. 24.— Healing v. Cathrbll 
(1859), 1 L. T. 7 ; 23 J. P. 742 ; 6 Jur. N. S. 96, n. 


AnnotaHon:- ExM> Shaokellv. West (1859), 29 L. J. M. C. 
46. 


Seot. 7. — OFFENCES. 

SuB-SEOT. 1 . — ^By Pawnbrokers. 

See Pawnbrokers Act, 1872 (c. 93), ss. 23, 32, 
36, 36, 60, 61 ; Children Act, 1908 (c. 07), s. 117. 


PART III. SECT. 1, SUB-SECT. 1. 
g. Larckny by pambroluT of pro- 
perty paumed.] — H. pawned a watoh 
with F. F. aoeoonded with the watoh. 


The Judge stated a case on a question 
reserved whether F. as a lloenced pawn- 
broker having a Uen on the property 
for the sun advanced payment of 


which was never tendered oould be 
oonvicted of stealing from H. : — Held : 
he oonld. — R. v. Fisohbl (1865), 2 
W. W. ft A*B (L.) 11.— AUS. 




Fawks and Fdedoes. 


8teL 7.—Offenoea : 8ub-aeets. 1 tfc 2. Sect. 8 .] 

204. FUllng In pawn ticket from Information 
supped by pawner— False Information— No offence 
by pawnbroker.] — Attbnbobough v. London, No. 
188, ante. 

Entry of profit on pawn ticket — In excess of 
statutory amount .] — See No. 186, ante. 

Forgery of ticket by pawnbroker — ^Accountable 
receipt.]— Criminal Law, VoL XV., p. 1009, 
No. 12097. 


Sub-sect. 2. — ^By Pawners. 

See Pawnbrokers Act, 1872 (c. 93), ss. 33, 34, 

49. 

205. Pawning stolen article — Detention of 
pawner on suspicion — ^Reasonableness of suspicion 
a question for Judge — ^Moment of reasonable 
suspicion.] — is a question for the judge to decide 
as to the reasonableness of a pawnbroker’s sus- 
picion, under Pawnbrokers Act, 1872 (c. 03), s. 34, 
which enables a pawnbroker to give into custody 
a person offering in pAwn an aiticle which the 

S awnbroker reasonably suspects has been stolen ; 

! in an action for false imprisonment against the 
pawnbroker, before pltf..can recover, he must show 
an absence of reasonable suspicion on the part of 
the pawnbroker. 

A notice had been circulated by the police, 
describing several articles which had been stolon, 
& amongst them were two articles described as a 
gold horseshoe pin, set with seven diamonds, 
massive, & a gent’s gold ring, set with three dia- 
monds. This notice had been sent to deft., who 
was a pawnbroker. Some days after, pltf., a man 
of good character, entered deft.’s shop & offered 
in pawn a gold horseshoe pin, set with seven 
diamonds, & a gold diamond ring. Deft., after 
referring to the notice, asked pltf. if he was a 
dealer ; pltf. said he was not. He then asked 
him where he got the articles, & he replied from a 
Mr. N. for the purpose of pawning, giving at the 
time Mh N.’s address &; his own name & address, 
which statements were correct. Deft., believing 
that the pin offered by pltf. was the stolen pin, 
sent for a constable, & gave pltf. into custody. 
In an action for falro imprisonment against the 
pawnbroker ; — Held : the question of the reason- 
ableness of the pawnbroker’s suspicion was a 
question for the judge & not for the jury, & there 
must be some evidence of the absence of reasonable 
suspicion, ^ os there was no such evidence in the 
present case deft, was not liable. 

The moment for reasonable suspicion is the 
moment when the article is offered to the pawn- 
broker (Smith, J.). — ^Howard v. Clarke (1888), 
20 Q. B. D. 568 -, 58 L. T. 401 ; 52 J. P. 810 ; 4 
T. L. B. 201, D. 0. 

AnnotaMon.— Bdd. Carter v. Klxnbell (1894), 10 T. L. B. 

664. 

206. .] — Oabtee V. Kiubrll 

(1894), 10 T, L. K. 664, C. A. 


Illegal pawning — ^Prevloas conviction lor larceny 
— ^Wbetlier prosecuUon barred .] — See OsxmsAL 
Law, Vol. XIV., p. 343, No. 3610. 


Sect. 8.— PENALTIES AND PROSECUTION. 

As to penalties, generally, see Pawnbrokers Act, 
1872 (Q. 03), ss. 38, 46-48. 

207. Action ag^st pawnbroker^harglng ex> 
cesslve rate ol Interest— General penalty.]— Pawn- 
brokers Act, 1800 (c. 99), having enacted that they 
shall & may take, by way of profit, a certain rate of 
interest on pledges, & no more ; the taking of more 
is an offence within the Act, cogmsable by a justice 
of peace on summary information within Pawn- 
brokers Act, 1800 (c. 99), s. 26, wliich, after 
providing specific penalties for specific ^ offences 
says that “ for every other offence against this 
Act, where no forfeiture or penalty is provided 
or imposed on any particular or specific offence 
against any part of this Act,” the pawnbroker 
offending against this Act shall forfeit not less than 
40». nor more than £10 in the discretion of the 
justice. — R. V. Beard (1810), 12 East, 673 ; 104 
E. R. 263. 

208. Adjournment of hearing for re- 

examination — & committal of accused — JiHlsdlc- 
tion of magistrates.]— Q m. : whether a magistrate 
has power imder Pawnbrokers Act, 1800 (c. 99), 
or any other Act which gives him authority to 
impose a pecuniary penalty, to adjourn a case for 
further examination, & in the meantime to commit 
the party charged. — Tate v. Chambers (1834), 3 
Nev. & M. K. B. 523 ; 2 Nev. & M. M. C. 302 ; 
2 L. J. M. C. 88. 

209. Who may commence proceedings — 

Common informer.] — ^A common informer may lay 
an information against a pawnbroker, for an 
offence under Pawnbrokers Act, 1800 (c. 99), & is 
entitled, under sect. 26 of that Act, to a moiety 
of the penalty imposed upon the offender. — 
Caswell v. Morgan (1859), 1 E. & E. 809 ; 28 
L. J. M. C. 208 ; 33 L. T. O. S. 120 ; 23 J. P. 678 ; 
6 Jut. N. S. 1252 ; 120 E. B. 1114 ; sub nom. B. v. 
Morgan, 7 W. R. 463. ^ ^ 

Annotaiions : — Mentd. Cole r. Ooulton (1860), 24 J. P. 696, 

11. V. Stewart (1896), 66 L. J. M. C. 83. 

210. Action against pawnee — Right of pawn- 
broker to prosecute — ^Loss following unauthorised 
pledge.] — ^Pancett v. Bibrman (1897), 14 T. L. R. 
148 ; 42 Sol. Jo. 134, D. 0. 

Whether prosecution barred by previous con- 
viction for larceny.] — See Criminal Law, Vol. 

XIV. , p. 343, No. 3610. 

Restitution orders.]— Criminal Law, Vol. 

XV. , p. 622, Nos. 6613, 6614. 

Action for restitution— Pledges of stolen pro- 
perty.] — See Criminal Law, Vol. XV., p. 622, No. 
6513. 

Appeals.] — See Pawnbrokers Act, 1872 (c. 93), 
ss. 52, 53. ^ 

Intervening rights of third parties— Rights of true, 
owner.] — See Part II., Sect. 4, ante. 


PART in. sect. 8. 

h. Pawvitroker neglecting io have 
eign over door.] — ^A oonTimon under 


Pawnbrokers Act, C. S. O. o. 6L for 
negleoting to haye a sign over the door, 
as directed by sect. 7, was held not to 
be sustained by eyldenoe of one trans- 


action alone ; for the penalty attaches 
only on persons ** exercising the trade 
of a pawnbroker.** — B. v. Akdbbws 
(1866), 26 U. 0. B. 196.— CAN. 
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PAYMASTER-GENERAL 

See Eevenub. 


PAYMENT AND TENDER. 

See Contract; Limitation of Actions; Money and Money-Lending; Sale of Goods. 


PAYMENT INTO COURT. 

See .^MiBALTY ; Auction and Auctioneees ; Bankeuftcy and Insolvency ; Compulsoey 
P uECHASE OP Land and Compensation ; Conflict op Laws ; Contempt op Couet, 
Attachment, and Committal ; County Couets ; Damages ; Receivebs ; Tbusts and 
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PEACE, ARTICLES OF THE. 

See Magisteates. 


PEACE, CLERK OF THE. 

See Local Government; Magistrates. 


PEDIGREE. 

See Evidence. 


PEDLARS. 

See Maekets and Fates; Stbeet and Abeial Teapfic. 



( 28 ) 


PEERAGES AND DIGNITIES. 


PAGE 

PART I. PEERAGE 29 

Sect. 1. In General 29 

Sect. 2. Degrees of Peerage 29 

Sub-sect. 1. In General 29 

Sub-sect. 2. Dukes 30 

Sub-sect. 3. Earls 30 

Sub-sect. 4. Barons 30 

Sect. 3. Creation 31 

Sub-sect. 1. In General 31 

Sub-sect. 2. Irish Peerages 33 

Sub-sect. 3. Ijmitation of Grant 33 

Sect. 4. Privilege 36 

Sub-sect. 1. In General 36 

Sub-sect. 2. Privileges of Irish Peers 36 

Sub-sect. 3. Freedom from Arrest 36 

Sub-sect. 4. Privileges of Peeresses ! . 38 

Sub-sect. 6. In Legal Proceedings 38 

A. In General 38 

B. Pleading Privilege ........... 39 

C. Security for Costs . . . . . . . . ... .39 

D. Oaths ............. 39 

E. Execution ............. 39 

P. For Breach of Peace 40 

G. Trial by Peers ............ 40 

Sect. 6. Extinction and Suspension of Peerage 40 

Sub-sect. 1. In General i . . 40 

Sub-sect. 2. Abeyance 40 

A. Descent to Co-Heirs ........... 40 

B. Lapse of Time ............ 40 

Sub-sect. 3. Merger 41 

Sub-sect. 4. Besionation, Surrender and Assignment ..... 41 

Sub-sect. 6. Forfeiture 41 

Sect. 6. Deprivation 42 

Sect. 7. Claims to Peerage 42 

Sub-sect. 1. Jurisdiction 42 

Sub-sect. 2. Practice and Procedure ^43 

Sub-sect. 3. Evidence 43 

A. In General . . . . . . . . . . . . .43 

B. Of Creation of Peerage .......... 44 

C. Minutes of Previous Proceedings ......... 46 

D. Pedigree 46 

PART II. BARONETAGE 49 

PART III. KNIGHTHOOD 49 

PART IV. COLLEGE OP ARMS 49 

PART V. OTHER DIGNITIES 60 



Part L — ^Peerage, 


Anna, Change of 
Constitutional Law 
Hereditary Offices 
Law Officers 


Lord High Steward 


29 


. See Namb and Abais. 

. „ CONSTITUnONALLAW. 

. „ CONSTITXJnONALLAW. 

, „ Ohabitibs ; Consti- 

tutional Law ; 
Crown PRAcmcE; 
Public Authori- 
ties. 

. „ Courts; Parlia- 

SCBNT. 


Lards of Appeal . 

Name^ Change of 
Parliament 
Peers in Parliament 
Prerogatives of the 
Crown • 

Privileges of Peers of 
Parliament 

State, High Officers of . 


iSae Courts; Parlia- 
ment. 

„ Name AND Arms. 

„ Parliament. 

„ Parliament. 

„ Constitutional Law. 

„ Parliament. 

„ OoNSTirunoNAr. Law. 


Part I. — Peerage. 


Sect. 1.— IN GENERAL. 

1. Nature of peerage.] — (1) Nobility is not of 
nature, but of the King’s creation. 

(2) So as the man, that is not de jure a peer, 
or one of the nobility, to serve in the Upper House 
of the Parliament of England, is not in the legal 
proceedings of law accoimtcd noble within Eng- 
land : & therefore if a countee of France or Spain, 
or any other foreign kingdom, should come into 
England, he should not here sue, or be sued by 
the name of countee, etc., for that he is none of 
the nobles that are members of the Upper House 
of the Parliament of England. 

(3 ) But yet there is a diversity in our books worthy 
of observation ; for the liighest & lowest digmtics 
are universal ; for if a King of a foreign nation 
come into England, by the leave of the King of 
this realm, as it ought to be, in this case he shall 
sue & be sued by the name of a King. 

Though the King be in a foreign Kmgdom, yet 
he is judged in law a King there. — Calvin’s Case 
(1608), 7 Co. Bep. la; 77 E. R. 377 ; sub nam. 
Postnati Case, Union op Scoti4And & England 
Case, 2 State Tr. 559; Moore, K. B. 790, Ex. Ch. 
Annotations:— Aft to (3)Con8d. Bnin^iok of Hanover 

(1844), 6 Bear. 1. Refd. A’a: p. Brown ^ B. & S. 

280. Generalli/,Refd.n.v, I^owloa 
55. Mentd. Parliament In Ireland, (1613), 12 Co. 
Hop. 110; R. V. Hampden (1637), 3 Stoto Ir. 825, 
Comngwood v. Pace (1661), 1 ^nt. ^ 

(1062), 1 Keb. 361 ; Thomaa v. Sorrel (1673), 3 Keb. 143 , 
Anon. (1678), Proem. K. B. 249 ; 

1 Ld. Raym. 1 ; Loddlnrton v. lUme (1695)» 

Owen e. Saunders (1697), 1 Ld. J 

Klnaston (1698), 1 Ld. Rayin. 419 ; Scot «. So^w^ 
(1739), 2 Com. 677 ; Omichund v. Barker (1745). WlUes, 
538 ; R. V. Cowle (1759), 2 Burr. 834 J 

(1774). 1 Cowp. 204 ; Ruding v. Smith (18^1), 2 Haar. Con. 
371 ; Jophson v. Rlora (1835), 3 
Bennett 0836). 1 M. & W. 70 ; Ltom v. i^t India 
(1836), 1 Moo. P. C. C. 175 ; BirtwhlBtle v. Vardlll (1840), 
7 d. & Fin. 895 ; Taylor v. Best (1854), 14 O. B. 487 , 
Rlttson V. Stordy (1855^ 3 Sm. & G. 2^ 

(1801 ), 3 E. & E. 487 ; Low u. Rontledge (1865), 1 Ch. App. 
42 ; R. V. Keyn (1876), 2 Ex. D. 63 ; ® ® 

(1882). 22 Ch. D. 243 ; Be Stepney Petn., lapeson v, 
Durant (1880), 17 Q. B. D. 54 ; Be JohnsOT, Robe^ v. 
A -Q 119031 1 Ch 821 * GavIn Glbson v. Gibson, [19131 
R?^; Injyorrrmeu K- ». 8,58 : Bo^n 
V, Secular Soo., [1917] A. C. 406 *. Tlnarloy r. MttUer, [19171 

2 Oh. 144 ; R. v. PlanoiB, ^^P-^wkwald, [19181 1^^ 

617 ; Rodrigos v. Speyer, [1919] A. 1921 1 ^2 

A.-(i., [1920] 1 Oh. 348 ; Johnstone v. Pedlar, [19211 i 
A. 0. 262 ; The Tervaete, [1922] P. 197. 

2. .]-— Beaumont (Pbbragb) Case (1795), 

Cruise on Dignities, 2nd ed. 214, H. L. 

.] — See, also. Sect. 5, sub-sect. 3, post, 

3. Rights duties dependent entirely on c^tom.] 

— ^Berkeley (Peerage) Case, No. ^ 

4. Territorial limit of dlgnlty.]--DouGi^ v. 
Milford (1480), Y. B. 20 Edw. 4, fo. 6, pi. 6. 

Tiilot V, (or Morrison) (1611), 1 Bulst. 134. 


6. .] — Calvin’s Case, No. 1, ante. 

6. Whether dignity can be refused.] — Q ueens- 
bebry’s (Duke) Case (1719), 1 P. Wms. 682 ; 21 
Lords Journals, 196 ; 24 E. B. 527, H. L. 

Annotation: — ^Refd. Egrerton v. Brownlow (1853), 4 H. L.‘ 
C!as. 1. 

7. .] — Qu, : whether a subject can refuse 

a peerage, created either by patent or by writ. — 
Eoerton V, Brownlow (Earl) (1853), 4 H. L. 
Cas. 1 ; 8 State Tr. N. S. 193 ; 23 L. J. Ch. 348 ; 
21 L. T. O. S. 306 ; 18 Jur. 71 ; 10 E. R. 369, 
H. L. 

Annotations : — Mentd. Kcrkin v. Kcrkln (1854), 3 E. & B. 
399 j Bean v. GrifflthH (1855). 1 Jur. N. S. 1045 ; Hilton 
V, Eokorsloy (1855), 6 K. & B. 47 ; Kiallmark ». Kiall- 
mark (1856), 26 L. J. Ch. 1 ; Scott v. Avory (1856). 5 
H. L. Cas. 811 ; H. v. W. (1857), 3 K. & J. 382 ; (jlavering 
V, Ellison (1859), 7 H. L. Gas. 707 ; Shrewsbury v, Scott 
0869), 6 C. B. N. H. 1 ; Wright v. Wilkin (1860), 2 B. & S. 
232 ; Tatham v. Vernon (1861), 29 Beav. 604 ; Gosling 
V. Gosling (1863), 32 Beav. 58 ; Christie v. Gosling (1866), 
L. R. 1 H. L. 279 ; Elliott v. Richardson (1870), L. R. 6 
O. P. 744 ; Be Harrison's Estate (1870), 5 Ch. App. 408 ; 
BackvUle-West v, Holmesdale (1870), L. R. 4 H. L. 543 ; 
Thompson v. Fisher (1870), L. R. 10 Eg. 207 ; Re Exmouth, 
Exmouth V. Praod (1883), 23 Ch. D. 158 ; Davies v. Davies 
(1887), 36 Ch. D. 359; Lound v. Grimwado (1888), 39 
Ch. D. 605 ; WindhlU L. B. of Health v. Vint (1890), 
45 Ch. D. 351 ; Maxim Nordonfelt Guns & Ammunition 
Co. V. Nordenfelt, [1893] l*Ch. 630 ; SuvUl v. Langman 
0898), 79 L. T. 44 ; Re Keloey, Tyson v. Keloey, [18991 
2 Ch. 530 ; Marlborough v. Maiiborough (1900), 83 L. T. 
578 ; Jeffreys v. Jeffreys (1901), 81 L. T. 417 ; Be Green- 
wood, Gondhart v. Woodhoad, [1902] 2 Ch. 198 ; Janson 
V. Drlefontoln Consolidated Minos, [1902] A. C. 484 ; Be 
Hope Johnstone, Hope Johnstone v. Hope Johnstone, 
[1904] 1 Ch. 470 ; Wilson v. Camley, [1908] 1 K. B. 729 ; 
R. V. L. G. Board, Brp, Arlidge, [1913] 1 K. B. 463 ; Con- 
tinental Tyre & Rubber Co. (Great Britalu) v Daimler Co., 
Same v. Tilling, [191.5] 1 K. B. 893 ; Montetiore v. Monday 
Motor Components Co., [1918] 2 K. B. 241 ; Rodrigues 
V. Speyer, [1919] A. C. 59 ; Kemp v. Glasgow Corpn., 
[1920] A. C. 830 ; Re WoUaco, Champion v. Wallace, [1920] 
2 Ch. 274. 

Crown as the fountain of honour .] — See Con- 
stitutional Law, Vol. XI., p. 656, Nos. 561-563. 

Whether peer can acquire foreign domicil.] — 
See Conflict op Laws, Vol. XI., p. 316, No. 69. 

Grant of criminal Information for libel — ^At suit 
of person In public offlee-^Not available In private 
affairs of peer .] — See Criminal Law, Vol. XIV., 
p. 351, No. 3602. 


Sect. 2.— DEGREES OF PEERAGE. 

Sub-sect. 1. — In General. 

8. No particular rank conferred— By writ of 
summons.]— A peer cannot surrender his peerage 
to the Sovereign in any manner ; & this law must 
be applied to a surrender made in 1302. 

In 1302 Roger le Bygod, Earl of Norfolk, 
surrendered the earldom to Edward 1. In 1312 
Edward II. granted to^iThomas de Brotherton & 
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Pbesaoes and Dignities. 


Sect, 2. — Degrees of peerage : Stib-aecta. 1, 2, 8 <fir 4. 

8e4i, 3; 8ub-aect, 1.] 

to the heirs of his body the earldom so surrendered. 
Thomas de Brotherton was frequently summoned 
by writ to Parliament & sat there. Lord Mowbray, 
having proved his pedigree as senior co-heir of 
Thomas de Brotherton, idleged that the earldom 
fallen into abeyance, & claimed that the 
abeyance should be determined in his favour as 
senior co-heir: — Held: (1) the surrender by 
Boger le Bygod was invalid ; the charter of 1312 
was consequently invalid ; the sitting in Parliament 
under the tang’s writ coiild not create an earldom ; 
&; Lord Mowbray had not made out his claim. 

The King’s writ, followed by a sitting in Parlia- 
ment, of itself created a peerage, but assuming it 
did, it would not of itself create an earldom. An 
earldom was an oflice as well as a dignity . . . &the 
rank of an earl could not be conferred merely by 
the Sovereign addressing the peer by that title 
(Lord Halsbuby). 

(2) Assuming the pedigree of the claimant to 
be established, & it is not disputed, & that there 
is no constitutional or legal difficulty in applying 
the practice ot calling out of abeyance to earldoms 
as well as to baronies, which it is not now necessary 
to discuss (Lord Ashbourne). 

(3) There is no doubt that a man cannot alien 
a title of honour either by surrender to the Crown 
or by grant to a subject. This is now settled law, 
& the relBSon is this, that it is a personal dignity 
which descends to his posterity & it fixed in the 
blood. In other words, he cannot by his own act 
alter or affect the status of his descendants or 
the other persons in the succession (Lord Davey). 

(4) Another argument has been used which 
appears to me to involve a confusion between a 
right of peerage & a title of honour conferring a 
particular rank in the peerage, which is a matter 
merely collateral (Lord Davey). — Norfolk 
(Earldom) Case, [1907] A. C. 10 ; 76 L. J. P, C. 

9 ; 95 L. T. 682 ; 23 T. L. B. 114, H. L. 


Sub-sect. 2. — Dukes. 


9. Course of Inheritance against common law 
— Duchy of Cornwall — Necessity for Act of 
Parliament.] — (1) The instrument made 1338, to 
Prince Edward, .by which the Prince was created 
Duke of Cornwall & the possessions of the dukedom 
of Cornwall given to him, with special limitations, 
& the possessions annexed to the said duchy so 
as they shall not be severed, with a special clause 
of revivification if the special limitations at any 
time ahoidd cease, etc., is a charter made by 
authority of Parliament. 

(2) Tliore are many examples of Acts of Parlia- 
ment in the form of the King’s charter. 

(3) Comse of inlieiitance against rules of 
common law cannot be created without an Act 
of Parliament. — ^Prince’s Case (1606), 8 Co. Rep. 
13 b ; 77 E. R. 496, L. C. 


Annotations : — Asia (2)GQii8d. G. E. By. v, Goldsmld (1884), 
9 App. Cas. 927. Rnd. Needier r. Wlnchoeter (Bp.) 
(1614), Hob. 220 ; Hutchins v. Player a663), O. Biidg* 


272 : A.-Q. V. Plymouth Corpn. 


. (1754), Wight. 134; 
>. temp, Gott. 97. As 


to (3) Coii8d. Tbomby v. Fleetwood (1720). 1 Stra. 318. 

WeasloYdale (Poerago) Cose (1856), 8 State Tr. N. S. 
470. Generally, Bald. Dublin’s Corpn. Case (1019), 
Palm. 1 ; Grand Opinion for the Prerogative oonoemlnsr 
the Royal FamUy (1717), Fortes. Rep. 401 ; JewisoTv. 

(Peerage) Case 

(1876), 2 App. <^. 1. Mentd. O^rles (Bp.) Case 0619), 
P^. 22: A.-(|. V, London (Bp.), Lancaster & Biroh 
(1698), 4 Mod. Rep. 200 : R. v. Warden of the Fleet 
1,29 : Basset v. Basset 0744)78 
Atk. 203 ; Lomax v, Holmden (1749), 1 Ves. “ “ 


A.-G. to Prlnoe of Wales v, St, Aubyn (1811). Wight. 167 ; 
Tolson y^^Kaye (184^, 6 Mm. 536 Beauohamp^y. 


Winn (1869), 4 Oh. App. 
(1877), 2 Ex. D. 328. 


562 ; Penryn Corpn. v. Holm 


SuB-SBCJT. 3 . — Earls. 

10. Office as well as dignity — For defence of 
reato.] — ^Misnomer abates an indictment. A peer 
indicted for murder by his Christian & surname 
as a commoner may plead the misnomer in abate- 
ment. In such plea deft, need not aver that the 
place from whence he takes his title is in England. 
Nor, if he shows that his creation was by patent, 
that he is one of the peers of England. Nor, 
particularly, if he claims by descent conclude to 
the record. An order of the House of Lords upon 
a petition for a trial by his peers disallowing his 
peerage, & directing that ho should be tried at 
common law, is no answer to such plea. 

(1) Earls were always created by letters patent 
(Holt, O.J.). 

(2) An earldom consisted in office for the defence 
of the King & realm . . • earls {comitea) had not 
their denomination from the county, but a 
comilando regem (Holt, C.J.). 

(3) The place from whence the patentee takes 
his title is not necessarily to be in England, nor 
in reality is there any necessity, that there be any 
place (IlOLT, C.J.). 

(4) As a peer cannot divest himself of his own 
honour or the privilege of it so his peerage can by 
no law of this kingdom, as I know, be taken from 
him but by Act of Parliament, attainder of his 
person or by «ci fa, to repeal his patent (Holt, C. J.). 

(5) The House of Peers have jurisdiction over 

their own members in matters of privilege, 
precedency & for any other thing relating to 
Parliament. They can do in that supreme ct. 
no more -than what by law they may do ; & if 
they exceed that power by holding plea, of which 
the common law hath not given a jurisdiction, 
what they do will be void : & no such judg- 

ment or proceeding can bind any inferior ct. 
from examining of it, or dficlaring it to be void 
in law (Holt, C.J.). — R. v, Knollys (1694), 1 
Ld. Raym. 10; 2 Salk. 609; 91 B. R. 904; 
avb nom, R. v, Knowles, 12 Mod. Rep. 65 ; Comb. 
273 ; 12 State Tr. 1167 ; aitb nom, R. v, Banbury 
(Earl), Skin. 617. 

AnnotaHons : — As to (3) Re!d. Ferrers* Case (1700). 2 Eden, 

373. As to (4) BMd. Stookdale v, Hansard (1839), 9 

Ad. & El. 1 ; Bradlaugh v, Gossett (1884), 50 L. T. 620. 

Generally, Befd. Wenfileydalo (Peerage) (Jose (1850), 8 

State Tr. N. S. 479 ; Re Rlvett-Camac’s Will (1885), 30 

Cb. D. 136 ; Cowley v, Cowley, [1900] P. 305. Mentd. 

Prldeaux v, Morrioo (1702), 7 Mod. Rep. 13 ; R. v, Paty 

(1705), 2 Ld. Raym. 1105 ; Burdett t*. Abbot (1811), 

14 East, 1 ; Digty v, Alexander (1832), 8 Bing. 416 ; 

Fenton v, Hampton (1858), 11 Mou. P. C. 0. 347. 

11. .] — Norfolk (Earldom) Case, No. 

8, ante, 

12. Always created by letters patent.]— R. v. 
Knollys, no. 10, ante. 


SuB-SBCT. 4 . — ^Barons. 

18. Barony by tenure — Not assignable.] — 
(1) The peerage of England depends entirely on 
usage, both as to the power of the Crown, & as 
to any claim that naay be made by a subject. 
Therefore whether or not barony by tenure ever 
existed, that is to say, a barony running with & 
inherent in certain lands, & trsmsferable by deed 
or wUl with the lands to strangers, a dignity of 
such nature has long been discontinued, £ would 
now lead to absurd consequences, for it would 
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dignltieB matter of sale or capiidous, as 
wdl as compulsory alienation on the part of a 
subject. 

(2) Tlie Oom^ttee for Privileges will in its 
di^rotion permit documents to be proved by 
punted mmutcs of proceedings before a former 
Oonmuttee on the same peerages, but as a rule 
will require the production of the original docu- 
ments.-~BERKELEY (Peerage) Case (1861), 8 

UB “• 

•* 8! 1% rsxs w as 

See^ further , Sect. 5, sub-sect. 4, post. 


Sect. 3.— CREAnON. 

Sub-sect. 1. — In General. 

14. By Crown — With assent of Parliament.] — 
Buckinoi^shi^’s (Earl) Case (1391), cited 8 
State Tr. N. S. at p. 636, H. L. 

AnTMtation :^Coiud, w< ‘ ‘ 


8 State Tr. N. S. 479. 

15. 


wcnslej'dale (Peerag^i) Case (1866), 

^ 7.J — Bescissory Act of 
the Scottish Parhament, Oct. 17, 1488, destroyed 
the Dukedom of Montrose, created by James 111., 
& the Dukedom of Montrose, created by James IV., 
was only for the life of the grantee. 

(2) When a peerage is rescinded by Parliament, 
it cannot be restored by the Crown. To effect 
restoration another Act of Parliament will be 
necessary. 

(3) Qu, : ^ mere lapse of time is no bar to a 
pelage claim, although whether it may not be 
nt to prescribe some limitation. 

(4) Peerages wore often, for greater solenmity, 
crea^d by the Crown in full Parliament, but the 
Parliament had no share in the act done. Thus, 
the creations by Bichard II,, in his last Parliament, 
continued valid & effectual, although the Parlia- 
ment itself, & all its proceedings, were subsequently 
annulled. — ^Montrose’s (Duke) Case (1853), 1 
Macq. 401 ; 8 State Tr. N. S. App. A., 1082 ; 
Lord Lindsay’s Boport, 3, II. L. 

Held, Wensloydalo (Pocragre) Cose 
8 StatA) 1 r. N. S, 479 ; UorrioH (Peerage) Case 

(1868), L K. 2 Se &. Div. 258. Mentd. Shrewsbury 

(Peerage) Cose (J868.), 7 H L. Cos. 1. ^ 

10. By charter — Granted by Parliament.] — 

De Verb’s Case (1386), 8 State Tr. N. S, 646, 
£1. L. 

Anmtati^ WouHloydale (Peerage) Case (1866), 8 

State Tr. N. S. 479. 

17 . ;j — P rince’s Case, No. 9, ante. 

18. By writ of summons — & sitting in Parlia- 
ment.] — The delivery of the writ does not make 
a man a baron or noble, until he comes to Parlia- 
ment, & there sits, according to the command of 
the writ. But if the King creates any baron 
by letters patent under the Great Seal, to him & 
his heirs, or to him & to his heirs of his body, or 
for life, etc., he is a nobleman presently. — ^Aberga- 
pNNY’s (Lord) Case (1610), 12 Co. Rep. 70; 
3 Cru. Dig. 172 ; 77 E. B. 1348, H. L. 
AnnoJat^j—Consd, Wenaloydale (Peerage) Case (1856). 

8 State Tr. N. S. 479. Befd. R. v. Knowles (1694), id 

Mo^Rep. 55 ; Queensberry’s (^o (1719), 1 P. Wms. 682 ; 

Bgerten v. Brownlow (1853). 4 H. L. Cas. 1. 

•] — Clifton (Barony) Cask 

(1673), Collins’s Baronies by Writ, 291, H. L. 

.-—Reid. Devon (Peerw) Cose (1831), 2 State 

Stater ^*4*79 (Peerage) Case (1866), 8 

•] — Clifford (Barony) Case 

(1691J, Collins’s Baronies by Writ, 306, H. L. 

— •] — Willoughby db Broke 

(Barony) Case (1696), Cruise on Dignities, 196 ; 


Collins’s Baronies by Writ, 321 ; evib nom. Vbbnby’S 
Case, Skin. ^432 ; 90 E. B. 191, S[. L. 

AnnoUUion Reid. Wlltos (Peerage) Case (1860), L. K. 4 
H. L. 126. 

22. .] — Hastings (Peerage) Case, 

No. 241, poet, 

23. Sitting must be proved.] — 

Frescehville (Peerage) Case (1677), Beports 
on the Dignity of a Peer, vol. 2, p. 29. 

24. ,] — L’Islb (Barony) Case 

(1826), Nicolas’ Special Report. 

Annotation: — CoDSd. Buokbuist (Peerage) Case (1876), 2 
App. Cas. 1. 

25. .] — Db Wahull (Peerage) 

Case (1892), cited in [1916] A. C. at p. 291. 

AnnoUaUm ;-^iiid. St. John (Peerage) Case, [1015] A. 0. 
282. 

26. Sitting in Parliament to 

which Commons & Peers summoned.] — De 
Wahull (Peerage) Case (1892), cited in [1915] 
A. C. at p. 291. 

An'not4xtion Consd. St. John (Peerage) Case, [1915] A. 0. 


27. .] — The use of the 

term plenum parliamentum ’* is not conclusive 
to show that the assembly to which it is applied 
is a Parliament for peerage purposes. To con- 
stitute a Parliament for peerage purposes it is 
essential that the Commons should be rei>resented 
thereat & that it should conform in its more 
essential characteristics to the Model Parliament 
of 1295. 

Upon a claim for an ancient barony claimant 
proved by an entry in the Parliament Roll of 
1290 that on May 29, 1290, the ancestor from whom 
he traced his title sat in an assembly held at 
Westminster of bishops, earls, & barons, who, 
assembled ** in pleno parliamento ” & for them- 
selves &, “ quantum in ipsie esf,” for the whole 
community, granted to the King an extraordinary 
aid of 40®. per knight’s fee to marry his eldest 
daughter. A fortnight later the King issued writs 
to the sheriffs for the election & return of two or 
three knights for each shire, who arrived on July 15. 
Before the arrival of the knights this Parliament 
passed Statute Quia Emptores : — Held: (1) the 
assembly of May 29 was not a Parliament so con- 
stituted as that a sitting therein in pursuance of 
a writ could form the foundation for a claim to 
a hereditary peerage ; (2) . it was impossible to 
presume from the presence of claimant’s ancestor 
at that assembly on May 29 that he continued 
to sit therein after the arrival of the knights of 
the shire ; therefore, claimant had failed to prove 
the existence of the alleged barony. — St. John 
(Peerage) Case, [1916] A. C. 282 ; 30 T. L. R. 
640, H. L. 

Annotation: — Aa to (1) Consd. Beauchamp (Barony) Case, 

[1925] A. C. 153. 


28. .] — Claimant to an 

ancient barony which had long been in abeyance 
proved that an ancestor received a writ of summons 
in 1283 to the Parliament of Shrewsbu^, the 
primary business of which was to deal with the 
traitor David of Wales. This assembly was ad- 
mittedly not a properly constituted Parliament 
for peerage purposes owing to the absence of the 
clergy, but claimant contended that, on the con- 
struction of a grant made by the King in 1277 to 
David & his brother Owen, David was thereby 
created a peer, that this Parliament was summoned 
for the trial of a peer by his brother peers, & that 
the fact that claimant’s ancestor h^ been sum- 
moned by name to this Parliament afforded a 
presumption that he was himself a peer, daimant 
further proved that another ancestor had been 
summoned in 1800 to the Parliament of Lincoln, 
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Sect. 8. — Creation : Sub-aeds. 1, 2 <fe 3.] 
at which a claim by Pope Boniface VlII. to rights 
of superiority over Scotland was considered, & 
that he sealed the Barons’ letter of protest to the 
Pope, daimant further proved that this ancestor 
was summoned by a writ dated Dec. 3, 1326, to 
attend the prorogation of a Parliament of West- 
minster on we morrow of the following Epiphany, 
Jan. 7, 1327, & produced a Charter Boll, Peb. 20, 

1 327, from which it appeared that he was a witness 
to an inspeximus & confirmation by the King 
of a charter granted by his father to a college of 
the University of Oxford, & that this confirmation 
was expressed to be “ with the assent of the pre- 
lates, earls, barons. & commonalty of our kingdom 
being in our present Parliament assembled at 
Westminster”: — Held: (1) as to the so-called 
Parliament of Shrewsbury, claimant’s contention 
that this assembly was summoned for the trial 
of a peer by his brother peers failed, there being 
no adequate proof that David was created a peer, 
&, having regard to the anomalous nature of the 
assembly & to the absence of all proof that 
claimant’s ancestor took part in its proceedings, 
in fact, as a peer, the mere attendance of the latter 
in obedience to the writ was not sufficient to justify 
the inference that he was thereby created a peer ; 

(2), as to the so-called Parliament of Lincoln, 
it was not so duly constituted as a Parliament 
that the composition, adoption, signature & sealing 
of the letter addressed to the Pope was a proceed- 
ing properly so called in Parliament, & the service 
of the writ of summons upon claimant’s ancestor, 
plus his subsequent attendance, his participation 
in the adoption of the letter, &; his scaling of it, 
did not afford sufOlcient evidence that he was 
then created or had theretofore become a peer 
of the realm ; (3) as to the Parliament of West- 
minster, the King, in confirming the charter, was 
not carrying out a transaction, participation in 
which would have the same effect in proving a 
person to be entitled to a peerage as would a 
sitting as a peer in Parliament duly summoned to 
transact the business of the State ; therefore, the 
claim failed. — ^Beauchamp (Barony) Case, [1925] 
A. C. 153; 94 L. J. P. C. 35 ; 40 T. L. B. 862, 
H. L. 

29 , Writ may be presumed.] — 

(1) On the consideration of a claim to an ancient 
barony, which has been long in abeyance, if claim- 
ant proves that his ancestor sat cus a peer in 
Parliament, & no patent or charter of creation can 
be discovered, it is now the established rule to 
hold that the barony was created bv writ of sum- 
mons & sitting, although the original writ of 
summons, or enrolment of it, is not produced. 

Where it is proved, after a careful search of 
all the depositories in which a patent of peerage 
would have been likely to have been found, that 
there is no trace of any patent, the writ of summons, 
to sitting m Parliament by the ancestor under it, 
shall be evidence of the title to the peerage descend- 
ing to the heirs of the body, including mmales. 

(2) A claimant of a barony as co-heir is required 
not only to give notice to the other co-heirs, but 
also to give primd fatM proofs of the pedigree of 
such of them as decline to claim the barony, to 
enable the House to make a satisfactory report 
to the Crown. 

(3) The proper course for a co-heir claiming 
a peerage in abeyance, is to petition the Crown 
to terminate the abeyance in his favour ; but if 
he does not claim the dignity, & it appears from 
the case of claimant that he has an mterest, the 
House will, on his petition, allow him to appear 


before the Committee of Privileges, & present a 
case toprotect his interest in the peerage. 

(4) The minutes of evidence & proceedings 
before the Committee of Privilege in one case, 
are not necessarily receivable as evidence in another 
case. 

(5) One of the co-heirs to a barony in abeyance 
was attainted of treason, & his heir.& descendants 
were restored in blood by Act of Parliament : 
— Held : it is competent to the Crown to terminate 
the abeyance in favour of the heir of the person 
BO attainted, or of the heir of any of the other 
co-heirs. — Braye (Peerage) Case (1839), 6 Cl. & 
Pin. 757 ; 3 State Tr. N. S. App. A., 1282 ; West, 
1 ; 7 E. B. 882, H. L. ; svbaequent proceedings^ 
sub nom. Camoyb (Peerage) Case, 6 Cl. & Pin. 
789, H. L. 

AnnoiaUans: — As to (1) Confd. Beauchamp (Baronx) Case, 

[1025] A. C. 153. Befd. Hastings (Poorage) Case (1841), 

8 Cl. & Fin. 144 ; l)onoi«hmore (Peorago) Cose (1853), 

3 H. L. Cas. 823 ; St. John (Peoragro) Case, [101.5] A. C. 

282. 

30. .1 — (1) On a claim by 

co-heirs to the dignity of a baron, created in the 
reign of Henry VIII., & in abeyance from the reign 
of Charles II., they proved that their ancestor 
sat among the peers in Parliament in 1533 ; that 
he was duly summoned to & sat in the Parliament 
of 1530, &; that he &; his heirs male, who were 
also his heirs general, were summoned to & sat 
in several succeeding Parliaments, by the style 
& title of Lord Vaux. To account for the want of 
evidence of a writ of summons prior to the sitting 
in 1533, they showed that there were no Lords 
.Toumals extant from 1515 to 1533 ; that the en- 
rolments of writs during that period were very 
imperfect ; & that, although the Patent Bolls 
were complete, no patent or charter of creation 
of a barony of Vaux, nor any record or trace of 
such patent, was discovered, after the most 
diligent searches in all the offices for records : 
— Held : the barony of Vaux was created by writ 
of summons & sitting in Parliament, & was there- 
fore descendible to heirs general. 

(2) Where there are several co-heirs to a dignity, 
& some only claim it, they must give notice to the 
others. 

(3) The statements of chroniclers or contempo- 
rary historians are not admissible as evidence of 
the creation of a peerage. 

(4) The admission of an inscription in a church- 
yard by a former Committee of Privileges, does 
not make a copy from their minutes necessarily 
admissible in another case. 

(5) A paper writing found among an ancestor’s 
papers, in the custody of a stranger in blood, Sc 
not signed by the ancestor, nor by any of his 
family, is not admissible to show the state of the 
family. 

(6) A funeral certificate from a manuscript 
book, entitled, ” Funeral Certificates of the 
Nobility,” produced from the Heralds’ CNellege, 
is admissible evidence of the state of deceased’s 
family, Sc of other statements contained in it. — 
Vaux (Peerage) Case (1837), 5 Cl. Sc Pin. 626 ; 
3 State Tr. N. S. App. A., 1283 ; 7 E. B. 605, 
H. L. 


AnnotavUms : — As to (1) Folld. Braye (Peerage) Case (1839) 
6 01. & Fin. 757._0oxiMd. Beauchamp (Barony) Case 
[1925] A. C. 153. R^. Hastings (Peerage) Case (1841) 
8 CL. Sc Fin. 144 ; St. John (Peerage) C!ase, [1915] A. C 
282. As to (6) Sturla v. Frecoia (1880), 50 L. J. Ch 
86 . 


81, Proof that no writs Issued 

at time of proved sitting.] — ^Hastings (Peerage) 
Case, No. 241, post, 

82. Issued to child in parent’s lifetime.] — 

The grandchild Sc heir of a person summoned to, 
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Sd sitting in, ParliAment as a baron Sc peer of the 
realm by writ, in his father’s, a peer’s, lifetime is 
not entitled to the barony for which his' grand- 
father was so summoned . — Fx p, Pbbry (1782), 
6 Bro. Pari. Cas. 609 ; 2 B. R. 829, H. L. 

33. What rank created.] — ^Norfolk 

(Earldom) Case, No. 8, ante. 

34. By prescription.] — man may have an 
honour, a barony, or an earldom by prescription ; 
but this is to be held of the King {per Cur.). — 
B. V. Levbt (1612), 1 Bulst. 194 ; 80 E. R. 882. 

35. Place of title unnecessary.] — R. v. 

Knollys, No. 10, ante. 

36. Scottish peer created peer of Great Britain 

— ^Effect.] — Since the Union a Scottish peer made 
an EnpjUsh peer, cannot by virtue thereof sit Sc 
vote m Parliament. — Queensberry’s (Duke) 
Case (1719), 1 P. Wms. 582 ; 2 Eq. Cas. Abr. 
707, pi. 1 ; 21 Lords Journals, 196; 24 E. R. 627, 
R. L. 

Annotation: — ^Reld. Etrerton v. Brownlow (1853). 4 H. L. 
Cas. 1. 


37. .] — BhANDON’s (Duke) Case 

(1782), 8 State Tr. N. S. 60 ; 36 Lords Journals, 
516 ; Cruise on Dignities, 2nd ed. 94, H. L. 


Annotations : — Conid. Wensleydalo (Poeraffe) Cose (1856). 
8 State Tr.^N.^S. 479. Reid. WUtoi (PeelS^)^o (1869): 


Sub-sect. 2. — Irish Peerages. 

See Union with Ireland Act, 1800 (c. 67), art. 4. 

38. What amounts to extinction of peerage.] — 
The word “ peerage ” in the fifth clause of the 
fourth art. in Union with Ireland Act, 1800 (c. 67), 
means the status & condition of a peer, & there- 
fore where one person held many titles, by any 
one of which he could sit in the Irish House of 
Peers, so loi^ as any one of those titles remained 
in him or Ms descendants the loss of any of the 
others did not constitute an extinction of a 
peerage. 

A., before the Union with Ireland, was a peer 
of Ireland, by the title of Earl M. That title 
had descended to him from an ancestor, to whom 
it was granted with the usual limitation to the 
heirs male of his body. Before the Union took 
effect, A. received a new patent, creating hiTn 
Baron of M., remainder to the heirs male of Ms 
body, failing whom to B., & the heirs male of his 
body : A. died without leaving male heirs of his 
body, & the Earldom of M. was left without a 
successor, & the Barony of M. passed to B. : — 
Held : this was not such an extinction of a peerage 
as was contemplated by the Union with Ireland 
Act, 1800 (c. 67), & consequently could not be 
taken as one of three extinctions, on the ha^men- 
ing of wMch, the Crown could create a new Dish 
peerage. 

Qu, : whether when the validity of an existing 
grant of a peerage is questioned, the A.-G. is bound 
to appear to support it. — Fbkmoy (Peerage) 
Case (1856), 6 H. L. Cas. 716 ; 8 State Tr. N. S. 
723 ; 28 L. T. O.. S. 16 ; 10 B. R. 1084, H. L. 
Annotations Wensle^ale (Peeraro) Clase (1866), 

8 State Tr. N. S. 470. Hentd. Poomn v, Dunoombe 

(1867), 1 H. & N. 848. 

89. Effect of subsequent revival.] — 

Where three Irish peerages are considered extinct. 
Sc a new creation takes place, after wMch one of 
these peerages is revived, the new creation is 
valid under Union with Ireland Act, 1800 (c. 67), 
but the Crown’s right again to create a new peerage 
will be suspended till the full number of vacancies 
has occurred. — ^Bloomfield (Peerage) Case 
(1881), 2 Dow. Sc Cl. 344 ; 2 State Tr. N. S. 906 ; 
6 B. B. 766, H. L. 

j,— VOL. zxxvn 


SuB-s:pxrr. 3. — ^Limitation op Grant. 

40. Not regulated by law as to grant of land.] — 

On Sept. 8, 1553, Sir Edward Courtenay was 
createef Earl of Devon by a patent containing the 
following words : ** Habendum et tenendum nomen 
ataium stUum iitvlum honorem el dignitatem Comitis 
Devonie predictae cum omnibus et eingulie preemi- 
nendia honoribua el ceteria quibuacunque hujuamodi 
atatui Comitia Devonie pertinentibua aive apectan^ 
tibua prefaio Edwardo el heredibua auia maacuMa 
imperpetuum.'* The grantee of the peerage died 
on Sept. 10, 1556, & no one assumed the title 
until tMs century. In June, 1830, Viscount 
Courtenay presented a petition to the King, 
claiming the Earldom of Devon as heir male of 
Sir Edward Courtenay. The A.-G. reported that 
claimant had proved his descent as alleged, but 
that the question whether under the patent a 
title was established to the dignity of Earl of 
Devon should be referred to the House of Peers. 
The Oown referred the question to the House of 
Lords, Sc the House of Lords referred it to the 
Committee for Privileges: — Held: (1) a grant 
by the Crown of honours Sc titles is not regiUatod 
by the same law as a grant of lands ; (2) Statute 
De Donis, 1285 (c. 1), does not apply to honours 
& titles ; (3) the grant of a peerage to the grantee 
Sc Ms heirs male is valid, although a grant of land 
by the Crown with the same limitation is void ; 
(4) under such a grant the peerage descends not 
only to heirs male of the body, but also to col- 
lateral heirs male, i.e. to males claiming entirely 
through a male descent, but does not descend to 
heirs general, as would be the case in a grant of 
land by a common person to the grantee & his 
heirs male ; (5) the Crown may grant a peerage 
for life. Sc not only for the life of the grantee but 
pur autre vie. — Devon (Pf:eragr) Case (1831), 2 
State Tr. N. S. 659 ; 6 BU. N. S. 220 ; 2 Dow Sc 
a. 200 ; 6 E. R. 293, H. L. 

Annotations :^As to (3) N.P. Wlltes (Pocrago) Ooso (1869), 

L. R. 4 H. L. 126. Rold. Perth (Earldom) Case (1848). 

2 H. L. C!aR. 865. As to {!}) Refd. Wensloydale (Peerage) 

Cone (1856), 8 State Tr. N. S. 479. GeneraUy, Reid. 

Herrios (Peerage) Case (1868), L. U. 2 So. & Div. 258 

Rhondda’s Case, [1922] 2 A. 0. 339. 

41. Whether limitation to heirs male 

valid J — (1) The decision of the Committee for 
Privileges as to the advice it shall give Her Majesty 
upon one particular claim of peerage, does not 
resemble the decision of the House sitting as the 
tribunal of ultimate appeal upon a question of 
law in a suit between two adverse pai^ies ; it is 
in no sense a judgment, & cannot, therefore, bo 
treated as a binding authority in another claim of 
peerage, even though the terms of the patents 
m the two cases may be like each other. 

(2) The Crown cannot give to the grant of a 
dignity or honour a quality of descent unknown 
to the law. 

(3) A limitation to heirs in the grant of a 
peerage may be incapable of taking effect, Sc yet the 
patent, so far as the grantee himielf is concerned, 
may not ho void. In the reign of Richard IL, 
an earldom was created habendum^ etc., ** A, 
et haer^ibua auia maacutia imperpetuum." The 
grants sat in Parliament as earl under this 
creation : — Held : it did not create a dignity 
descendible to his heirs male general. — Wiltes 
(Peerage) Case (186^, L. R. 4 H. L. 126. 
AwvAatitms :--As to (1) Ooaid. Rhondda’s Case, [1922] 2 

i A. 0.339. As to (2) Oomd. Buokhurat (Peerage) Case 
I (1876), 2 App. Oas. 1. BsIL Rhondda’s Case, [1982] 2 

A. O. 339. 

42. .]— Devon (Peerage) Case, No. 

40, ante. 

48. Where created by Act of Parliament.] — 
Prince's Case, No. 9, ante. 


D 



34 


Pbbraobs and Dignitibs. 


Sect. S,^Creati(m: Sub’sed. 3.] 

44. Batata tail.] — ^Nevil’s Case, No. 183, poet. 

45. j — title of nobility, limited by patent 

m tail, is an estate within the protection of 
Statute de Donis, 1286 (c. 1), whether it be 
conferred from any place or not, & consequently 
not forfeited by an attainder of felony. — ^Ferrers* 
(Barl) Case (1760), 2 Eden, 878 ; 28 £. K. 042. 
jinnotatton: — Ooiud. lie RlTott-Oomao’s WIU (1885), 80 

Oh. D. 136. 

' 46. Shifting clause.] — (1) By letters patent the 
barony of B. was conferred on E. for life, with 
succesfidve remainders to her second & other sons 
& the heirs male of their respective bodies. The 
patent contained a proviso that if the second 
son of E. or any other person taking under the 
letters patent should succeed to the earldom of 
D., the “ succession to ” the dignity of B. should 
“ devolve upon ** the son of E. or the heir who 
should be next entitled to succeed to the barony 
of B., if the person so succeeding to the earldom 
of p. was dead, without issue male. Lands 
having been devised by testatrix to trustees & 
their neirs, upon trust “ to convey, settle, & 
assure ” same *' in a course of entail to correspond { 
as nearly aa may be with the limitations of ** the 
barony of B., “ & the provisos affecting the same 
contained in the letters patent ” a settlement was 
executed in which was inserted a clause providing 
that, if the second son of E., who had then by the 
death of E. become Baron B., or any (*ther person 
taking under the limitations therein contained 
should succeed to the earldom of D., the ** succes- 
sion to ” the lands thereby settled should “ devolve 
upon ” the son of E. or the heir who would be next 
entitled to succeed to the barony of B., if the 
person so succeeding to the earldom of D. was 
dead without issue male. The second son of E. 
afterwards succeeded to the earldom of D. He 
had issue male : — ffeld : upon the second son of 
B. succeeding to the earldom of D. the third son 
of B. became entitled in possession to the settled 
estates. 


(2) Qu. : whether the Crown has any power to 
make a conditional limitation of a peerage. — 
Cope v. De La Warr (Earl) (1873), 8 Ch. App. 
982 ; 42 L. J. Ch. 870 ; 29 L. T. 606, L. JJ. 
Aw^Uxt^j^QeneraUy, Mentd. Cogan v. Duffleld (1876). 
84 L. T. Ooo. 


47 , .] — ( 1 ) Where the Crown is pleased 

to refer to the House of Lords the consideration 
of a patent of peerage, it becomes the duty of the 
House to inform the Crown what is the construc- 
tion to be put upon the terms of any clause in the 
patent. 

(2) There can be no use 'or trust in the ccise of 
a peerage. Therefore where, in a patent of peerage, 
there were successive limitations of the peerage 
in the ordmary form of descent, & then a clause 
was introduced which, on the happening of a 
collateral event, would transfer the enjoyment 
of the peer^e from the existing peer & Ms heirs 
to a new holder, such clause was held to be invalid. 
A patent granted the dignity of Baroness Buck- 
hurst to a lady for her life, then to R. W., her 
second ^n & his heirs male, in default, to M. S., 
her third son & his heirs male, & so on to the other 
younger som of the same lady. The patent then 
jjenton with this proviso : “ & we will that if 
W., or any other person taken imder this 
pa^t sh^l succeed to the Earldom of D. 1. W., 
& there shall, upon, or at any time after, the 
occurrence of such event, be any other younirer 
BOj^ or any heir male of the body of any such 
other son, then, & as often as the 
happen, the succession to the honours dt dignities 


hereby created shall devolve upon the son of 
Elizabeth,” etc., or the heir who would be next 
entitled to succeed to the dignity of Baron Buck- 
hurst if the person so succeeding to the Earldom 
of D. 1. W. was dead without issue male : — Held : 
this proviso was invalid, & B. W., the first baron 
under the patent, t^ho, as such baron, had sat 
& voted in the House of Lords, though he suc- 
ceeded to the Earldom of D. 1. W., continued to 
hold the barony as before. 

(3) Semble : if B. W. had become Earl D. 1. W. 
during the life of his mother, & before he himself 
succeeded to the barony, it might have gone to 
his next brother, but it having once vested in B. W. 
it could not be divested by the effect of the 
proviso. 

(4) The fountain of source of all dignities 
cannot hold a dignity from himself. The dignity, 
therefore, as a dignity to be held by the soverei^ 
terminate, not by \^ue of any provision in its 
creation, but from the absolute incapacity of the 
sovereign to hold a dignity (Lord Cairns, C.). — 
Buckhubst (Peerage) Case (1870), 2 App. Cas. 
1, SL. 1 j. 

AnnotaHone: — As to (2) €k>nid. Rhondda's Case, [1922] 2 
A. C. 389. Qenenmy. Befd. Cope v. De la Warr (1877), 

5 Ch. D. 066. Mentd. Cooper v. £^uart (1889), 14 App. CSas. 
286. 


48. Cannot be subject of a trust.] — ^BucEnuRST 
(Peerage) Case, No. 47, ante. 

49. Baronies by writ — Limitation to heirs 
general presumed.] — ^A baron by writ being created 
an earl to him & the heirs m^e of his body has 
issue two sons by several ventres, the eldest of 
whom had issue a daughter ; the barony shall go 
to the daughter, & the earldom to the second son. 
— Grey’s (Lord) Case (1040), Cio. Car. 001 ; 
Collins’s Baronies by Writ, 196, 260 ; 79 B. B. 
1117, H. L. 

50. .] — ^Vaux (Peerage) Case, No. 

30, ante. 

61. .] — ^Braye (Peerage) Case, No. 

29, ante. 

62. .] — ^Hastings (Peerage) Case, 

No. 241, post. 

63. .] — (1) It appeared by the Par- 

liamentary pawns of 1644 & 1647, that a writ 
had been dii^cted to ” Thomas, Lo^ Wharton ” 
for each of these Parliaments ; but there was no 
evidence of his sitting in either of them or of the 
writ itself. The Journals of the House of Lords 
showed that he was summoned to, &, sat in, the 
Parliament of 1548, & subsequent Parliaments. 
Creation of baronies by patent was not then 
unusual ; but no patent or record or other trace 
of a patent, creating the barony of Wharton could 
be found : — Held : the barony was created by 
writ sitting in 1648, was descendible to heirs 
general of the body. 

(2) A decretal order in Chancery, reciting the 
substance of the bill & answer, is admissible, on 
proof of pedigr^, to establish the identity of 
parties to the suit : but an answer alone, though 
sworn but not filed, is not admissible. ^ 

(8) Scottish wills, registered in the Ct. of Session, 
are retained there, & if it is necessary to prove 
anv such wills in England, a certified copy is given 
out, is admitted to probate in the Eng fi Bh 
Ecclesiastical Cts. The Lords Committees for 
Privileges will not, on claims of peerage, receive 
such copy, unless it is shown that the original 
will pannot be produced. 

(4) If a judgment of outlawry stand in the way 
of a claim to a barony in abeyance, although it 
is clearly erroneous, the committee of privueges 
cannot overlook it or reverse it; but claimuxt 
must apply to the proper tribunal for its reversal,^ 
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& produce the judgment of reversal to the com- 
mittee. 

(6) It is the well-known practice of this House 
not to allow the insertion of such a statement 
[a declaration of the relation between members 
of the family] in the recitals of a privatie Act of 
Parliament, unless the truth of that statement 
has been previously proved to the satisfaction of 
the judges, to whom the bill has been referred 
(Loud Lyndhurst, C.). — ^Wharton (Peerage) 
Case (1846), 12 Cl. & Pin. 296 ; 0 State Tr. N. 8. 
1104 $ 8 P. H. 141SL H. L. 

Annotation : — As to (5) Consd. Pollnl v. Gray, Stiirla v. Frcccia 

(1879). 12 Ch. D. 411. 


64. Half-blood.] — Pitzwalter*s Case 

(1669), Collins’s Baronies by Writ, 268 ; Cruise 
on Dignities, 177. 

Annotations: — ^Befd. Devon (Peerage) Case (1831), 2 State 
Tr. N. S. 659 ; Wenflloydale (Peerage) Case (1856). 8 
State Tr. N. S. 479 ; Berkeley (Peerage) Case (1861), 8 
H. L. Cas. 21. 


65. Collateral heirs.] — Boos 

(Barony) Case (1666), Collins’s Balconies by 
Writ, 261, H. L. 

56. Life peerage — Grant to female.] — Nor- 
folk’s (Duchess) Case (1397), cited in 8 State 
’Pr. N. S. at D. 049. 

Annotation .‘—Diatd, Wonsleydale (Peerage) Caso (1856), 8 
State Tr. N. S. 479. 


67. .] — Bedford’s (Duke) Case (1414), 

Patent Roll. 2 Hen. 6, Pt. 1 , M. 30. 

Annotation: — Distd. WensleydaJe (Peerage) Case (1856), 8 
State Tr.N.S. 479. 


68. Grant without words of limitation.] — 

Paunhope (Peerage) Case (1432), cited in 8 
State Tr. N. S. at p. 051. 

Annotation : — Distd. Wensleydale (Peerage) Case (1856), 
8 State Tr. N. S. 479. 


59. .] — Letters patent were granted by 

the Crown to a commoner, purporting to create 
him a baron of the United Kingdom for life, witli 
a seat in Parliament. The letters patent were 
followed by a writ of summons to Parliament in 
the usual form. The House referred it to a 
Committee for Privileges to examine & consider 
the letters patent & to report their opinion thereon 
to the House. This reference was made without 
any previous reference of the matter by the Crown 
to the House. The Committee reported “ that 
neither the letters patent nor the letters patent 
with the usual writ of summons issued in pursuance 
thereof, can entitle the grantee therein named to 
sit & vote in Parliament.” The House affirmed 
the resolution. The Committee declined to put 
a question to the judges on this matter, which did 
not involve the validity of tlie patent for aU 
purposes, but only the right imder it to sit & vote 
in this House. — Wensleydale (Peerage) Case 
(1866), 6 H. L. Cas. 968 ; 8 State Tr. N. S. 479 ; 
10 E. R. 1181, H. L. 

Annotations: — Conid. Hhoudda's Case, [1922] 2 A. C. 339. 
Reid. Buokhurst (Poer^) Case (1876), 2 App. Can. 1 ; 
A.-G. for Dominlou of Oauada v. A.-G. for Provluco of 
Ontario (1879), 67 L. J. P. C. 17. 

60. Pur autre vie — Life of father.] — 

Rutland (Peerage) Case (1389), Reports on the 
Dignity of a Peer, Vol. 2, p. 191. 

Annotation: — Conid. Wonsleydale (Peerage) Cose (1856), 
8 State Tr. N. S. 479. 


61. Patent purporting to give precedence.] — 

Mountjoy’s Case (1628), 3 Lords Journals, 774 ; 
cited in 8 State Tr. N. S. p. 608, n., H. L. 
Annotation: — ^Bald. Wensleydale (Peerage) Cose (1856), 8 
State Tr. N. S. 479. 


62. Scottish peerages — Limitation to heirs 
male general presumed.] — Sutherland (Earldom) 
Case (1771), Maidment’s Reports of Peerage 
Claims, 65 ; cited in L. B. 2 Sc. & Div. at p. 269. 
Annotations : — ^Apld. Herries (Peerage) Case (1858), L. R. 2 
So. & Div. 258 : Mar (Peerage) Case (1875), 1 App. Oas. 1. 


63. .] — ^Annandalb (Peerage) Case 

(1844), 1 Scots Peerage, 269 ; cited in 5 Bli. 
N. S. p. 251 ; 6 B. R. 304, H. L. 

Annotations : — Conid. Devon (Peerage) Ckise (1831), 5 

BU. N. S. 220. Mentd. Sturla i\ Froocia (1880), 43 L. T. 

209. 

64. .J — (1) On a claim to a Scottish 

peerage, there being no patent or charter of creation 
or enrolment thereof discovered, a copy of an en- 
rolment of a commission under the Great Seal & 
King’s sign manual, dated in Feb. 1605, directing 
the comrs. to create James, Lord Drummond, 
Earl of Perth, was received & held, in conjunction 
with subsequent entries in the Parliament records, 
to be sufficient proof of the creation of the earldom. 

(2) In the absence of the instrument of creation 
of a Scottish peerage, the limitations are taken 
from usage to be to the grantee & his heirs male 
general. 

(3) On the death of a peer, leaving his eldest 
son & heir, who had been attainted, the peerage 
does not vest in him, nor, on his death, in the 
nearest heir male, but is forfeited, as much as if 
he had been a peer at the time of the attainder. 

(4) A peerage limited to a man, & his heirs 
male, is one entire estate, & no substitution of 
heirs takes place. 

(6) A peerage limited to a man & his heirs 
male whomsoever, is forfeitable under 26 Hen. 8, 
c. 13. 

(6) Attested copies of French registers of mar- 
riages, births & deaths : — Held : admissible evi- 
dence, upon the testimony of a French advocate, 
that such registers were kept according to French 
law, & would be received in evidence in the French 
cts. — Perth (EARiiDOM) Case (1848), 2 H. L. 
Cas. 865 ; 0 State Tr. N. S. 1126 ; 9 E. R. 1322, 
H. L. 

05. .J — (1) In the absence of con- 

trary limitation, the invariable presumption of 
law is, that a peerage descends to heirs male, & 
not to heirs general. 

(2) The legal presumption in favour of heirs 
male may be rebutted by authoritative evidence, 
but not by inferential deduction. W’ere this 
rule departed from, many peerage claims would 
start up. — Herries (Peerage; Case (1858), L, B. 
2 Sc. & Div. 258 ; 3 Macq. 586, H. L. 

' Annotation : — ^Apld. Mar (Peerage) Case (1875), 1 App. Cas. 1. 

66. .] — (1) Queen Mary’s creation of 

the Earldom of Mar in 1665 proved by a long 
train of circumstantial evidence. 

Upon a review of all the circumstances of the 
case, I have arrived at the conclusion that the 
determination of it must depend solely on the 
effect of the creation of the dignity by Queen 
Mary & on that alone ; . . . & there being no 
charier or instrument of creation in existence, 
& nothing to show what was to be the course of 
descent of this dignity, the primd facie presump- 
tion of law is that it is descendible to heirs male, 
wliich presumption has not in this case been re- 
butted by any evidence to the contrary (Lord 
Chelmsford). 

It is clearly made out that the title of Mar 
which now exists was created by Queen Mary, 
some time between July 28 & Aug. 1, 1566 ; . . . 
& the only question in the case is whether that 
peerage so created by Queen Mary should be taken 
to be, according to the ordinary rule, a peerage 
descendible to male heirs only, or whether it ^omd 
be taken to be a peerage descendible to heirs 
general. Now the ptirnd facie presumption being 
in favour of heirs male . . . there is absolutely 
nothing which can be taken to be evidence in any 
way countervailing the primd facie presumption. 
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Sect, 8. — Creation : Sub-eect, 3. Sect. 4 ; Sub-sects. 

I,2<fe8.] 

. . . The burden of proof lies upon opposing 
petitioner, & it not having been in any way dis- 
charged 1 am compelled to arrive at the con- 
clusion • • . that this must be taken to bo a 
dignity descendible to heirs male, & therefore that 
it is now vested in the Earl of Kellie (Lord 
Cairns, 0.). 

(2) In the competition between Bruce & Baliol 
for the Crown of Scotland, the assessors appointed 
by King Edward, in answer to questions put to 
them, stated that “ earldoms in the kingdom of 
Scotland were not divisible, & that if an earldom 
devolved upon daughters, the eldest bom carried 
off the whole in entirety,” thus speaking of a 
descent to females as a possible event (Lord 
Chelmsford). — ^Mar (Peerage) Case (1875), 1 
App. Cas. 1, H. L. 


Sectt. 4.~ PRIVnJEXX. 

Sub-sect. 1. — ^In General. 

67. Right to sit & vote in Parliament — Life 
peer.] — ^Wenslbydale (Peerage) Case, No. 69, 
ante. 

Scottish peer created peer of United 

Kingdom.} — See Nos. 36, 37, ante. 

68. Peeress in own right.] -^Tako the 

case of a peeress in her own right, who, if of the 
other sex, would have a seat & vote in the House 
of Lords, can she appear & take her seat there ? 
No ; it is unquestionable that she can neither sit 
herself nor vote by proxy (Willes, J.). — Chorl- 
TON V. Lings (1808), L. R. 4 C. P. 374 ; 1 Hop. 
& Colt. 1 ; 38 L. J. C. P. 25 ; 19 L. T. 634 ; 32 
J. P.824; 17W. R. 284. 

Annotations : — Consd. Rhondda's Case. [1022] 2 A. C. 330. 

Hentd. Cliorlton v. Eesslor (1868), L. 11. 4 C. P. 397 ; 

Stowo V, JolUfle (No. 2) (1874). 43 L. J. C. P. 265 ; Borcs- 

ford-Hopo V. Sandhurst (1880). 23 Q. B. D. 79 ; Do 

^uza V. Cobden (1801), 65 L. T. 130 ; Naim v. St. Andrews 

UnlYersity. 119091 A. O. 147 ; lie Royal Naval School. 

Seymour v. Royal Naval School (1910). 79 L. J. Ch. 306 ; 

Bebh V. Law Soo., [1914] 1 Ch. 286 ; A.-G. v. Liverpool 

Corpn.. [1922] 1 Ch. 211. 

69. Sex Disqualification (Removal) 

Act, 1919 (c. 71), s. 1.] — peeress of the United 
Elii^dom in her own right is not entitled by virtue 
of Sex HisquaUfleation (Removal) Act, 1919 
(c. 71), s. 1, to receive a writ of summons to Parlia- 
ment. — Rhondda’s (Viscountess) Case, [1922] 2 
A. C. 339 ; 92 L. J. P. C. 81 ; 128 L. T. 165 ; 38 
T. L. R. 769 ; 66 Sol. Jo. 630, H. L. 

Allen heir to peerage.] — See Aliens, Vol. 

II., p. 139, No. 141. 

70. Election of Scottish peer — Right to vote.] — 
(1) ^e pedigree lowing clearly claimant’s title 
as the nearest heir m^e of the Breadalbane 
family : — Held : his claim was ** made out.” 

(2) Under 10 & 11 Viet. c. 62, s. 4, when the right 
to a peerage or the right to vote in respect of a 
peerage is established & notified to the Lord Clerk 
Regis&ar by order of the House of Lords, no one 
except the individual whose right is so established 
shall during his or her life be allowed to vote in 
respect of such peerage until the House of Lords 
shall otherwise direct. — ^Breadalbane (Peerage) 
Case (1872), L. R. 2 Sc. & Div. 269, H. L. 
Annotations : — OeneraUy. M^td. Do Thoreu «. A.-Q. ( 


1 App. Oas. 686 ; Fox v. Dearblook (1881). 44 L. f. 508 ; 
Sastiy Velaider Aronegory v. Sembooutty Vaigalle (1881). 
6 App. Cas. 364 ; He Cooke's Trusts (1887),^ L. T. 737 : 
Halliday v. PhilUps (1889). 23 Q. B. D. 48. 


71. Oath.] — ^A writ under 6 Ann. c. 23, 

to certify that a Scottish peer has taken the oaths 
in Chancery, does not re<](uire a teste; & if the 
teste is repugnant & impossible, it shall not vitiate. 
— ^Twebdale’s (Marquis) Case (1794), 1 Anst. 143 ; 
146 E. R. 826, H. L. 

Right to vote at election of Member of Parlia- 
ment.]— Elections, Vol. XX., pp. 9, 10, 
Nos. 24-31. 

Prlvflege of Parliament.] — See Parliament, Vol. 
XXXVI., pp. 288-296. 

Privileges of peeresses.] — See Sub-sect. 4, post. 


SuB-SBCT. 2 . — ^Privilbgbs op Irish Peers. 

72. How far entiUed to privilege of peerage — 
Members of House of Commons excepted.] — Since 
tho union with Irehmd Irish peers, with the excep- 
tion of those, who are members of the House of 
Commons, are entitled to every privilege, & there- 
fore to the letter missive. — Robinson v. Rokeby 
(Lord) (1803), 8 Ves. 601 ; 32 B. R. 488, L. C. 

73. Service on grand Jury.] — An 

Irish peer ought not to serve upon a grand jury 
unless he is a member of the House of Commons. 
— Irish Peer Case (1806), Russ. & Ry. 117 ; 
168 E. R. 713, 0. C. R. 

74. Freedom from arrest.] — Coates v. 

Hawardbn (Lord), No. 88, post. 

75. No privilege In case of waste.] — There is 
no privilege of peerage in Ireland in the case of 
waste. — Hx p. Annesley (1747), 3 Atk. 481 ; 26 
E. R. 1076, L. C. 


Sub-sect. 3. — ^Freedom from Arrest. 

76. In civil cases.] — (1) A coimtess, either by 
marriage or descent, cannot be arrested for debt 
or trespass ; she is a peer of the realm & shall 
be tried by her peers ; & no one of the nobility, 
who is a Lord of Parliament, &; by law ought to 
be tried by his peers, shall in such cases be arrested. 

(2) Duke or not duke, earl or not earl, etc., shall 
be tried by record, & not by the country. But in 
the caae of a woman who is a duchess, etc., by 
marriage, the trial shall be by the country. 

(3) If a baroness, etc., by marriage marries 
again under the degree of nobility she has. lost 
her name of dignity. But a woman, noble by 
birth or descent, whomsoever she marries, remains 
noble. 

(4) In a plea in abatement of the writ, dominus 
is too general. The plea ought to be that deft, 
is a Baron of Parliament, & he ought to show a 
writ under seal testifying the same. — ^Rutland’s 
(Countess) Case (1606), 6 Co. Rep. 62 b ; Moore, 
K. B. 766 ; 77 B. R. 



1 a ; Maok^oy'B Case (1611), 9 Co. Rep. 

Marks (1618), Cro. Jao. 485 ; K. v. Ha 
State Tr. 826 ; Bonyon r. Evelyn (1664), O. Bridg. 324 ; 
Harland v. Cooke (1673), Froem. K. B. 316 : Gwinne v. 
Poole (1692), 2 Lut. App. 1560 ; Parsons v. Loyd (1772), 
3 WUs. 341 ; R. v. Cooke (1824), 2 B. & C. 871 ; Go^t 
V. Howard (1847), 16 L. J. Q. B. 345 ; Hooper v. Lane 
(1867), 6 H. L. Cas. 443 ; Denier v. Cook (1903), 88 L. T. 
629. 

77. .] — Shrewsbury’s (Countess) Case 

(1612), 12 Co. Rep. 94 ; 2 State Tr. 769 ; 77 B. R. 
1369, P. C. 

Annotation Grand Opinion for the Prerogative 

conoeming the Royal Family (1717), Fortes. Rep. 401. 


PART I. SECT. 4 . SUB-SECT. 2. 

a. Abuse of process of court — Wh^her any remedy avaiUMe.'i — If a peer of the realm abuse a party In the servloc df 
the process ox the ct., the ot. can ^vo no remedy. — D enn v. Dblawabx (Lord), 1 Bow. E. £. 867.— IR. 
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78. .]— Fobteb V. Jackson (1616), Hob. 

52 ; 80 E. B. 201 ; sub nom. Fobster’s Case, 
Moore, K. B. 867. 

jnnoUUiotu .^MeM. Phgips r. Bury (1694), Skin. 447 ; R. 
V. Baden (1694), Show. Paii. Oas. 72 ; U, tj. Griopo (1696), 

I Ld. BAym. 266 ; Beal v. Simpson (1697), 1 Ld. Ilaym. 

693 ; Thorp 
‘ V. Edwards 

— - ^ . Berks Manu- 

captors (1701), 12 Mod. liep. 599 ; Beacon v. Peck (1719), 

II Mod. Rep. 311 : Lancaster v, ilelder (1727), 2 Ld. 
Raym. 1451 ; Bank of England v. Morrice (1735). Leo 
temp* Hard. 219 ; H. v. C?otton (1751), Park. 112 : Hawks 
V. Crofton (1768), 2 Burr. 698 ; Oampline. BuUman (1761). 
Park. 198 ; Mitchell v. Tomp (1766), Park. 227 ; Giles 
V. Grover (1832), 9 Bing. 128 ; Lucas v. Nookells (1833), 
10 Bing. 157 1 Canadian Prisoners* Case, 'Wat8on*a Case, 
Be Parker, R. v. Batcheldor (1839), 3 State Tr. N. S. 963 ; 
Bircham v. Tucker (1849), 8 Scott, 469 ; Thompson v. 
Parish (1859), 6 C. B. N. S. 685 ; Lehaino v. Philpott (1875), 
33 L. T. 98. 

79. .] — A writ of latitat issued against a 

peer superseded on motion, grounded on an office 
copy of the prcecipe, in which deft, was styled 
Baron of W.-^ouchb v. Arundel (Lord) (1802), 
3 East, 127; 102 B. B. 545 

80. Peeress.] — Butland*s (Countess) 

Case, No. 76, ante, 

81. .]— Anon. (1070), 1 Vent. 298 ; 

80 E. B. 192. 

.4nn/ito<ion .•—Mentd. Holiday v. Pitt (1733), Leo ietnp. 
Hard. 37. 

82. .] — Cassidy v. Steuart (1841), 

2 Man. & G. 437 ; 9 Dowl. 360 ; Drinkwater, 
64 ; 2 Scott, N. B. 432 ; 10 L. J. C. P. 57 ; 6 
Jur. 25 ; 133 B. B. 817. 

AnnotaiionB : — Mentd. Snaps «. Waldegravo (1812), 12 
L. J. Q. B. 99 ; Taylor v, Stuart do Rothesay (1842), 4 
Man. & G. 388 ; Butcher r. Steuart (1843), 11 M. & W. 
857 ; Hay v. Charlevlllc (1841), 13 L. J. Q. B. 201 ; 
European & American Finance Corpn. r. M. P. (1865), 
13 L. T. 447 ; Be Newcastle, Ex p, Mords (1809), 5 Oh. 
App. 172. 

83. Claimant to peerage.] — If claimant 

of an earldom be arrested by the addition of 
gentleman ; the ct., to prevent prejudice to his 
claim, will allow liim to give bail without joining 
in the recognisance. — S mith v, Villars (1702), 7 
Mod. Rep. 38; 1 Salk. 3 ; 87 E. R. 1070. 

Annotation: — Conad. Digby v. Alexander (1832), 9 Bing. 

412. 


84. Whether privilege available before 

taking seat In Parliament.] — A peer by patent who 
is arrested by his Christian dc surname as a com- 
moner shall not be discharged on common bail 
if he has never sat in Parliament. — Banbury’s 
(Lord) Case (1706), 2 Ld. Baym. 1247 ; 2 Salk. 
512 ; 92 E. R. 321. 

Anrhotaiiona : — Reid. Holiday v. Pitt (1734), Leo temp. 
Hard. 37 ; Brass Crosby’s Case (1771), 3 Wlls. 188. 


85. .] — Be Harley (Lord) (1840), 

7 State Tr. N. S. App. A. 1130 ; sub nom, 
M*Cabe V, Harley (Lord), 12 L. T. O. S. 313. 

86. Distinct from privilege of Parlia- 

ment.] — Cassidy v, Steuart (1841), 2 Man. dc G. 
437 ; 9 Dowl. 366 ; Drinkwater, 04 ; 2 Scott, 
N. B. 432 ; 10 L. J. C. P. 67 ; 6 Jur. 25 ; 133 
B. R. 817. 


Annotationa : — ^Befd. Snape v, Waldegravo (1842), 12 L. J. 
Q. B. 99 ; Taylor v. fiHuart do Rothesay (1842), 4 Man. 
& G. 388 ; Hay 9. CJharleville (1844), 13 L. J. Q. B. 201 ; 
Be Newcastle. Ex p, Morris (1869), 5 Clh. App. 172. Mentd. 
Butcher v, Steuart (1843), 11 M. & W. 857 ; European 
5c American Finance (^orpn. v, M. P. (1865), 13 L. T. 
447. 

87. Privilege cannot be waived.] — The ct. 

will not grant an attachment against a peer for 
not paying a sum of money awarded, though deft, 
consent on condition that the attachment shall 
lie in the office for a certain time. — Walker v, 
Gbosvenor (Earl) (1797), 7 Term Rep. 171 ; 101 
E. B. 915. 

AnnotaHona : — ^Mentd. Wellesloy v. Beaufort, Long Wei- 
leidu^’a Case (1831), 2 Russ. Sc M. 639 ; Carron Iron Co. 
V. Madaron (1855), 5 H. L. Cas. 416. 


88. Irish peer — Having voted at election 

of representative peers.] — An Irish peer who has 
voted in the election of representative peers, 
cannot be arrested or sued by capias. — Coates v, 
Hawarden (Lord) (1827), 7 B. & C. 388 ; 2 
State Tr. N. S. App. A. 998 ; 1 Man. & By. K. B. 
110 ; 6 L. J. O. S. K. B. 62 ; 108 B. R. 768. 

89. Scottish peer — Having voted at 

election of representative peers.] — Qu. : whether 
the mere fact of having voted at an election of 
representative peers for Scotland is conclusive 
as to deft.’s privilege from arrest. — S mart v, 
Johnstone (1837), 3 M, & W. 69 ; 0 Dowl. 90 ; 
Murp. & H. 361 ; 7 L. J. Ex. 14 ; 150 E. B. 1060. 

90. In contempt — Whether claim to privilege 
available.]--ANON. (1572), Dal. 83; 123 E. B. 
293. 

91. .] — Story v. Pawlet (1680), 

Cary, 73 ; 21 E. B. 39, L. C. 

92. ,] — PHEASAN'r V, Pheasant 

(1670), as reported in 2 Vent. 340, n. ; 80 E. R. 
475. 

93. .] — Thounby d. Hamilton 

(Duke) v. Fleetwood (1713), Cooke, Pr. Cas. 8 ; 
125 E. B. 924. 

94. — ~.] — ^Where the husband was a 

lunatic, the wife, though an Irish peeress, com- 
mitted for not producing liim. — ^W enman’s (Lord) 
Case (1721), 2 Eq. Cas. Abr. 584; 1 P. Wms. 
701 ; 22 E. R. 491, L. C. 

95. .J — Attacliment may issue 

aga^t a peer, but for not returning a jfl. fa, de 
bonis ecclesiasticis, it is proper to move against the 
chancellor, commissary, or official. — li. v. St, 
Asaph (Bp.) (1752), 1 Wils. 332 ; 95 E. R. 646 ; 
sub nom. Foley v, Langhorne, Say. 50. 

^wnotafion .-—Mentd. Miller v. Kuox (1838), 4 Bing. N. 0. 

574. 

96 . J — Qu. : whether a trustee, 

being a peer of the realm, is privileged from 
arrest. — ^A ylkspord (Earl) v. Poulktt (Earl), 
[1892] 2 Ch. 60 ; 01 L. J. Ch. 406 ; 06 L. T. 484 ; 
40W. R. 424; 8 T. L. B. 446 ; 30 Sol. Jo. 303. 
Annoiaiion : — Mentd. Be Smith, Hands v, Andrews, [1893] 

2Cb. 1. 

97. In Eicclesiastlcal Courts.] — The 

ct. will pronounce an Irish peer in contempt for 
non-payment of costs, & direct sucli contempt to 
be signilied, leaving the Lord Chancellor to decide 
whether tlie writ de contumace capiendo should 
issue. — W estmeath v, Westmeath (1829), 2 
Hag. Ecc. 053 ; 162 E. B. 987 ; subsequent pro- 
ceedings (1831), 9 L. J. O. S. Ch. 177, L. C. 

98. .] — ^A peer is privilepjed 

from arrest under process from the Ecclesiastical 
Ct.s, — W estmeath v. Westmeath (1831), 9 L. J. 
O. S. Ch. 177, L. C. ; previous proceedings (1829), 

2 Hag. Ecc. 653. 

99. Where fine due to Crown.] — ^A capias lies 
against a peer where a fine is due to the Crown.- - 
Lincoln (Earl) v. Flower (1590), Cro. Bliz. 
603 ; 78 E. K. 763. 

Annotation: — Mentd. CoRsldy v, Stouart (1841), 2 Man. 
& G. 437. 

100. Succession to peerage — ^Discharge of bail.] 

— Bail is to be discharged, if deft, succeed to a 
peerage. — T rinder v. Shirley (1778), 1 Doug. 
K. B. 45 ; 99 E. B. 33. 

101. Conditions under which privilege taken 
away by statute.] — ^Where pei-sons, having as a 
class certain privileges, are by statute subjected 
to certain liabilities, their privileges being ex- 
pressly reserved to them, & other persons buying 
the same privileges are afterwards as a class 
subjected to the same liabilities, but nothing is 
said of their privileges, these ^vileges BtUl con- 
tinue to exist. — Newcastle rDuKB) v. Morris 
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8ed. ji.^PHviiege : Sub-aecta. 3, 4 & 6, A., B.. C., 
D. cfe Jg.] 

(1870), L. R. 4 H. L. 661 ; 40 L. J. Bey. 4 ; 23 
L. T. 669 ; 35 J. P. 648 ; 19 W. R. 26, H. L. ; 
affg. S, 0. aub rum. He Newcastle (Duke), Ex p. 
morris (1869), 16 Oh. App. 172, L. J. 

Irish peer.] — See No. 88, onic. 

Privilege of Parliament.! — See Parliament, Vol. 
XXXVI., pp. 291-293. 


Sub-sect. 4. — ^Privileges op Peeresses. 

102. Wives of peers — Entitled to privilege of 
peerage.] — The widows of peers are to have privi- 
lege of peers, not to be ari-ested. — ^A non. (1076), 
2 Oas. in Ch. 224 ; 22 E. R. 920, L. C. 

103. Effect of marriage with com- 

moner.] — There is a difference where a noble 
woman' marries a noble man of less noble degree 
than she is, & when she marries one that is not 
noble, for in the first case she shall hold the 
dignity of her second husband, but in the last case 
she shall retain her ancient dignity (Brooke, J.). — 
Suffolk’s (Duchess) Case (1667), Owen, 81 ; 
4 Leon. 196 ; 74 E. R. 914. 

^Tifurfo^ Reid. Cowley r. Cowley, [1900] p. 118. 

104. ; - — .] — A w’oman who attains 

nobility by marriage afterwards marrying under 
the degree of nobility loses her dignity ; otherwise 
of a woman noble by descent. — ^>oton*s Case 
(1603), 4 Co. Rep. 117 a ; 76 E. R. 1107. 

Armotaiiona : — ^Beld. Cowley v. Cowley, [1900] P. 118. 

Mentd. Ferreis* Case (1760), 2 Eden, 373. 

105. .] — Rutland’s (Countess) 

Case, No. 76, mile. 

106. .]— Anon. (1629), Hot. 88 ; 

124 E. R. 364. 

107. .] — Dacres’ (Lady) Case 

(1661), 11 Lords Journals, 298, H. L. 

Annotation : — Aldd. Cowley v, Cowley, [1901 ] A. C. 450. 

108. Second marriage to nobleman of less 

degree — ^Acquire dignity of second husband.] — 
Suffolk’s (Duchess) Case, No. 103, ante. 

109. Peer divorced on wife’s petition — 

Remarriage of petitioner with commoner.] — Cow- 
ley (Earl) v. Cowley (Countess), No. 211 , post. 

110. May sue as pauper.] — ^Wellesley v. 

Wellesley (1847), 16 Sim. 1 ; 60 E. R. 772 ; 

(1862), 1 De G. M. & G. 

AnnotatioTiB Mentd, lie Page, Paere v. Poffe (1853), 16 
Bear. 588 ; Ee Lanoastor (1854), 18 Jur. 229. 

111. Peeress for life — Not entitled to privilege 
of peerage.] — Rivers’ (Countess) Case (1660), 
Sty. 262 ; 82 B. R. 687. 

Annotation: — Consd. Wousleydale (Pooragre) Case (1856), 
8 State Tr. N. S. 479. 

112. Husband no right to title.] — Tal- 

BOYS (Peerage) Case (area 1626), Collins’s 
Baronies by Writ, 11, H. L 

Annotation: — Reid. Wensleydale (Peerage) Case (1856), 8 
State Tr. N. S. 479. 

Right to sit & vote in Parliament.] — See Nos. 
68, 69, ante. 

Privilege from arrest.]— Bee Nos. 76, 82, ante. 


Sub-bbct. 6. — In I^al Proceedings. 

A. In General. 

118. Mode of trial — Peeress.] — Rutland’s 
(Countess) Case, No. 76, ante . 

114. Right to refuse examination by lords of 
counoll.]— Shrewsbury’s (Countess) Case (1612), 


12 Co. Rep. 94 ; 2 State Tr. 769 ; 77 B. R. 1369, 
P. 0. 

Annotation: — ^Mentd. Grand Opinion for the Prerogativo 
oonoeroing the Royal Family (1717), Fortes. Rep. 401. 
116. Waiver of privilege.] — On granting a trial 
at Bar in ejectment by a peer the ct. will not 
oblige him to give security for costs or waive his 
pri\ulege. — Ooningsby’s (Lord) Case (1721), 8 
Mod. Rep. 20 ; 88 E. R. 16. 

Annotations : — Mentd. Short v. King (1726), 2 Stra. 081 ; 
London Corpn. v. Cox (1867), L. R. 2 H. L. 239. 

116. .] — If a peer pltf. gives a rule for 

examining witnesses, deft, may proceed to examine 
without fear of breach of privilege. So if a peer 
brings an action at law, it is no breach to bring a 
bill for injunction (Lord Hardwickb, C.). — 
Derby (Earl) v. Athol (Duke) (1761), 2 Ves. 
Sen. 298 ; 28 E. R. 193, L. C. 

117. .] — It lies on pltf. to discover whether 

deft, be entitled to the privilege of peerage ; & 
although he may have often waived the privilege, 
that will not make it regular to sue him by common 
process. — ^Fortnam v. Rokbby (Lord) (1812), 
4 Taunt. 668 ; 128 B. R. 403. 

Annotation : — ^Mentd. Cassidy v. Stouart (1841), 2 Mon. 
& G. 437. 

118. Description In proceedings.] — A title of 
dignity is part of the name of the person who has 
it, & he must be described by it even when deft, 
in a suit by bill. The title of baronet is a title 
of dignity. — Lapiere v. Germain (Sir John) & 
Norfolk (Duchess) (1703), 2 Ld. Raym. 859 ; 
92 E. R. 74 ; sub nom. Lepara v. Germain, 1 Salk. 
50 ; 3 Salk. 234 ; Holt, E. B. 493. 

119. Irish peer.] — A peer of Ireland can- 

not sue or prosecute by his name of dignity ; but 
must be described by his proper name, with the 
addition of his degree & title. — R. v. Graham 
(1791), 2 Leach, 647 ; 168 E. R. 376. 

Annotation : — ^Reld. R. v. Gregory (1846), 8 Q. B. 508. 

120. Indictment.] — Indictment for as- 

saulting a duke’s eldest son, styling him by his 
father’s second title according to common parlance, 
iU.— Anon, (circa 1700), 2 Salk. 451 ; 91 B. R. 
391. 

Annotation : — ^Befd. R. v. Gregory (1846), 2 New Sobs. Cas. 
229. 

121. Habeas corpus.] — Peers must yield obe- 
dience to writs of habeas corpiis. — R. v. Ferrers 
(Earl) (1768), 1 Burr. 631 ; 97 E. R. 483, H..L. 
Annotation : — Mentd. R. v. Bourdon (1847), 2 C!ar. 8c Kir* 

366. 

122. Criminal prosecution — Right to sit 
covered.] — In a criminal prosecution against a peer 
in K. B. he has no right to sit covered or to have 
a place assigned to him. — R. v. Abingdon (Lord) 
(1794), 1 Bsp. 226 ; 170 E. R. 337, N. P. 
Annotations : — ^Mentd. R. v, Creovoy (1813), 1 M. & S. 273 ; 

Hodgson V. Scarlett (1817), Holt, N. P. 621 : R. v. Ca^le 
(1819), 3 B. & Aid. 167 ; Lewis v. Walter (1821), 4 B. & 
Aid. 605 ; R. v. Harvey (1823), 3 Dow. 8c Ry. K. B. 
464 ; Flint v. Pike (1825), 4 B. & O. 473 ; Roberts «. 
Brown (1834), 10 Bing. 519 ; Slookdale v, Hansard (1839), 
0 Ad. & El. 1 : R. V. Pombridge (1842), 3 Q. B. 901 ; 
Davison v. Dunoan (1867), 7 E. & B. 229 ; Waaon v, 
Walter (1868), 8 B. & S. 671 ; R. v. Munslow, [1895] 1 
Q. B. 758 : Jones v. Hulton, [1909] 2 K. B. 444. 

123. Receiver.] — ^A peer not to be the receiver. 
— A.-G. V. Gee (1813), 2 Ves. & B. 208 ; 36 E. R. 
298, L. 0. 

124. Bail — Not accepted from peer.] — Bail 
rejected, on the ground that one of them was a 
peer of the realm. — ^Burton v. Atherton (1816), 
2 Marsh. 232. 

Annotation Retd. Duncan v. Hill (1822), 1 Dow. 8c Ry. 
K. B. 126. 

125. Custody ot Infant peer — Jurisdiction in 
Scotland.] — The Great Seal has no judicial juris- 
diction m Scotland though it may exercise 
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iniDisterial & administrative functions there ; A 
it exercises no mater or other jurisdiction toucMng 
the custody of an infant peer than of an infant 
commoner. — Stuart v. Bute (Marquis), Stuart v, 
Moore (Lady) (1861), 9 H. L. Oas. 440 ; 7 Jur. 
N. S. 1129 ; 9 W. B. 722 ; 11 B. B. 799 ; avb nom. 
Stuart v. Moore, Re Bute (Marquis), 4 L. T. 
382, H. L. ; reveg. S. 0. etib nom, Bute (Marquess) 
V. Stuart, 2 Giff. 682. 

Annoiationa : — ^Mentd. Niisent v. Votzora (1860), L. R. 2 
Eq. 704 ; Brown v, Collins (1883). 25 Gh. D. 56. 

Barrister peer — ^Rlght of audience In Lords.] — 

See Barristers, Vol. III., p. 318, No. 45. 

B, Pleading Privilege, 

126. Whether necessary to plead — Judicial 
notice.] — Hunter v, Delorainb (IjOrd) (1772), 
Lofift, 49 ; 98 B. B. 526. 

127. .] — If an Irish peer is sued by bill, 

this ct. will not stay the proceedings on motion, 
but wiQ put him to plead liis privilege in abate- 
ment. — Davis v. Bendlesham (1817), 7 Taunt. 
679; 1 Moore, 0. P. 410 ; 129 B. R. 270. 

128. Sufflclency of plea.] — Lovel’s Case (1430), 
Y. B. 8 Hon. 6, fo. 9 B. pi. 22 ; cited in 6 Co. Bep. 
p. 63 b ; 77 E. B. 334. 

ArmotcUion ApW. H. v, Cooke (1821), 2 B. & C. 871. 

129. .] — Butland’s (Countess) Case, 

No. 76, ante. 

180. Must be clearly made out.] — The 

ct. will not, on motion, cancel a bail bond given 
by a person claiming to be an Irish peer, unless his 
peerage is clearly made out. — Storey v, Birming- 
ham (1823), 3 Dow. & By. K. B. 488 ; 2 L. J. O. S. 

K. B. 34. 

131. Derivation of title.] — Where deft. 

pleads in abatement to an indictment for a mis- 
demeanour that he is a peer, he must state that he 
is a peer of the United Kingdom, & the mode in 
which he derives his title. — B. v. Cooke (1824), 
2 B. & C. 871 ; 4 Dow. & By. K. B. 692 ; 2 Dow. 
& By. M. C. 364 ; 107 E. B. 605 ; previovs pro- 
ceedingSf 2 B. & C. 018. 

182. Where title denied.] — Pltf. 

declared as Bari of S. deft, pleaded in abatement 
that pltf. was not Earl of S. ; — Held : pltf,, in 
his replication was bound to show how he claimed 
the dignity. — Stirling (Earl) v. Ct-ayton (1832), 

1 Cr. & M. 241 ; 3 Tyr. 154 ; 2 L. J. Ex. 43 ; 149 
B. B. 390. 

Annotation : — ^Mentd. May v, Soyler (1848), 2 Exch. 563. 

183. Title at date of writ.] — A plea, in 

abatement by an earl, of misnomer in his title 
of dignity, must allege positively, & not merely by 
inference, that he was earl at the time of suing 
out the writ. — Digby v. Alexander (1832), 8 
Bing. 416 ; 1 Dowl. 713 ; 1 Moo. & S. 659 ; 1 

L. J. C. P. 122 ; 131 B. B. 464 ; subsequent pro- 
ceedingst 8 Bing. 412. 

C. Security for Costs. 

184. Whether ordered — Trial at Bar.] — Con- 
ingsby’s (Loru) Case, No. 115, ante. 

186. Out of Jurisdiction.] — A peer of the 

realm, who is resident abroad, cannot be required 
to give security for costs. — ^P errars (Earl) v . 
Bobinb (1834), 2 Dowl. 636 ; 8 L. J. Ex. 220. 
Annotation : — Baebam v. Andrew (1874), 30 L. T. 15. 


186. .] — Pltf. who is a peer, A; out 

of the jurisdiction, must give the usual security 
for costs. — ^A ldborough (Lord) v. Burton (1834), 
2 My. & K. 401 ; 39 E. B. 997. 

D. Oaths. 

187. In pleadings — Upon honour — Peer.] — 
Warrington (Lord) v. Leigh (1732), 2 Hov. Supp. 
540 ; 34 B. B. 1217, L. C. 

• 188. .] — An amendment in the 

title of an answer being neoessmy, viz. instead of 
“ the further answer to the original amended bill ” 
entitling it ** the further answer to the original 
bill &; the answer to the amended bill ” the answer, 
so amended, must in the case of a peer be again 
attested upon honour or as in the case of a common 
deft, it must be reswom. — ^P eacock v. Bedford 
(Duke) (1813), 1 Ves. & B. 186 ; 36 E. B. 74, L. 0. 

189. .] — The answer of a peer 

upon his protestation of honour may be read on the 
question of costs. — D awson v. Ellis (1820), 1 
Jac. & W. 524 ; 37 E. B. 467. 

140. Peeress.] — ^A peeress ordered to 

produce deed ; confessed in her answer on honour 
only, not on oath. — H amilton (Duke) v. Gerhard 
(Lady) (1699), Prec. Ch. 92 ; 24 E. B. 44, L. C. 

141. .] — Peeress, answering 

upon honour, in exactly the same situation as 
another deft, answering on oath. — G ilpin v. 
Southampton (Lady) (1812), 18 Ves. 469; 34 
B. B. 394, L. C. 

142. As witness — Upon oath.] — Warrington 
(Lord) v. Leigh (1732), 2 Hov. Supp. 540 ; 34 
B. B. 1217, L. C. 

,] — See Evidence, Vol. XXII., p. 461, 

Nos. 4717-4719. 

E. Execution. 

143. Capias ad satisfaciendum.] — ^B. v. Bedman 
( undated), cited T. B. 11 Hen. 4 at p. 15. 
Annotationa: — ^Retd. Lincoln v. Flower (1596), Cro. EUs. 

503 ; Rutland’s Cose (1606), 6 Co. Hop. 52 b ; Foster 
V. Jackson (1615), Hob. 62 ; Wellesley v. Beaufort (1881), 
2 Rubs. & M. 639. 

144. Sequestration Steps as procedure.] — 
Anon. (1671), 2 Vent. 342, n. ; 86 E. B. 476. 

145. .1 — Athol (Earl) v. Derby (Earl) 

(1672), 1 Cas. in Ch. 220 ; 2 Lev. 72 ; 22 B. B. 771. 
Annotationa : — ^Mentd. Wharam v, Broughton (1748), 1 Yes. 

Sen. 180 ; Goudy v. Dunoombe (1847), 1 Exch. 430. 

146. .] — Eyre v. Shaftsbury (Countess) 

(1724), 2 P. Wms. 103 ; 2 Eq. Cas. Abr. 710 ; 24 
B. B. 659; sub nom. Shaftsbury (Earl) v. 
Shaftsbury, Gilb. Ch. 172, L. C. 

Annotationa: — ^Reld. Raymond’s Case (1734b Cas. temp. 
Talb. 58. Mentd. Poinfrot v. Windsor (1752), 2 Vos. 
San. 472 ; ManseU v. Mansell (1757), Wllm. 86 ; A.-G. 
V. Downing (1767), WUm. 1 ; R. v. Green (1781), 3 Doug. 
R. B. 36 ; Do Mannevllle v. Do Mannevllle (1804), 10 
Ves. 52 ; Re Long WeUosloy (1831), 2 State Tr. N. S. 
911 ; A.-G. V. Brodlo (1846), 11 Jur. 137 ; A.-G. v. 
Magdalen College, Oxford (1851), 18 Beav. 223; BeU 
rTHoltby (1873), L. R. 15 Eq. 178. 

147. .] — ^A sequestration nisi against a peer 

or Member of Parliament for want of his answer, 
if he answer, & the answer be reported insufficient, 
pltf. must move again for a sequestration nisi. — 
Bashleigh V. Bullbr (1751), 1 Dick. 152; 21 
E. B. 227. 

.]-—8ee, also. Execution, Vol. XXI., pp. 

696, 697, Nos. 1797-1800. 


PART I. SECT. 4, SUB-SECT. 6.— 0. 

186 i. Whether ordered-~Out of juria- 
dicKon.] — ^A peer resident out of the 
lurisdiotlon not be oompelled to 
give seourlty for costs, though he has 
no property apparent within the Juris- 
diotion of the ot. — D onboal'b (Maa- 
QUn) Lbbsbs «. Ingbak (1851), 18 
L. T. 0. S. 900.-— m. 


PART I. SECT. 4, SUB-SBOT. 6.— E. 

146 i. SequeatraHon,} — Rilwobth 
(V lSOOtTMT) V. MOUNTOASHBLL (EABL) 
(1892), 31 L. R. Ir. 81.— IR. 

b. Attachment against peercaa — 
Leave of court neceaaary.] — H a woman 
who was a peeress by marriage, has 
lost her privilege by marrying a 


commoner, shall he served with 
process as a common person, & shall 
neglect or refuse to appear thereto, 
in such manner as she was entitled in 
the process, pltf. shall not enter an 
attachment awnst her, without leave 
of the ot. upon a special motion for 
that puroose.— Gash v.Pixbcb (1730), 
2 How. E. E. 688. — IR. 
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FeEBAGES AES Digioties. 


Seet.i.—Pr^^ Sub-aea. 6,E., F. & G. Serf. 6 : 

Sub-aeetB, ] <fe 2. A. «fc B. ; nib-setis. 3, 4 <fe 5. ] 

M8. Sitreat of ball.] — U the body of a Baron 
or I IS not subject to execution* yet the 

pail shall stai^ ... to pay the condemnation 
— ^Harris & Mountjoy’s (Lc.ird) 
Oabb (1687), 2 Leon. 173 ; 74 B. R. 463. 

Betd. Ca^dy v, Steuart (1841), 2 Man. &: 

a. 437 ; ,Lew V, Lovell (1880). 42 L. T. 242. Hentd. Rt 

Newcastle, Er p, Morris (1800), 6 Oh. App. 172. 

1^. Defendant becoming peer after Judgment.] 

Qii. ; if judgment be obtiwed against deft, in 
trespass of assault, & he becomes a peer, what 
execution shall issue. — Savill’s (Lord) Case 
(1630), Cro. Car. 205 ; 79 E. R. 780. 

.dw^tettona .-—Reid. R. v. KnoUys (1693), 1 Ld. Raym. 10 ; 

Dlffby V. Stirling (1832), 2 Moo. k S. 681. MeSd!^R. el 

De Andmah (Arohbp.) & Whaley (1728), Flts-G. 30. 

Duty of sheriff.]— Execution, Vol. XXI., 
p. 460, No. 469. 

ExecuUon by arrest.]— iSee Sub-sect. 3, ante. 

P • For Breach of Peace, 

rule.] — Privilege of peerage, not 
allowed on breach of the peace. — R. v, Car- 
^THEN (Marquis) {circa 1720), Poi-tes. Rep. 350 ; 

R. R. 890. 

151. Recognisances taken from peer.] — Peers 
may be bound over to keep the peace by justices. — 
B. r. Sevenoaks (Inhabitants) (1845), I New 
Mag. Cm. 880 ; 14 L, J. M. 0. 92 ; 6 h. T. O. 8. 
f o ; 9 J. It. 485. 

.d^to(^.*~llMjtd. R. r. Peterboron^ JJ. (1867;, 7 
T • Overseers cTHallfax Overseere 

00 A?‘ • ^*T Sklrooat (1866), 28 L. J. M. 6. 

L .Rj (1865), 4 B. & S. 966 ; Liverpool 

Gtw Light Co. V. Kverton Overseers (1871), l! R. 6 a P. 

162.-- - Whether enforceable.] — Where a 
peer had been arrested by a warrant of two 
justices, & bound by recognisances with two 
sureties to keep the peace, the ct. refused an 
application for a certiorari to bring up the recognis- 
wces,^ on the ground of the justices having no 
jurismction in such a case as appet. was not in 
custody ; & in the event of its oeing necessary 
to enforce the recognisances, their validity would 
be tried m another way . — Ex p. Gifford (1845), 
1 New Sess. Cas. 490 ; 4 L. T. O. S. 341. 
.dfwoto^^'—Eeld. n. V. Sevonoaks Inhabitants (1845), 7 

G. Trial by Peers. 

PP- 126. 126. 


Sect. 5.— EXITNCHON AND SUSPENSION OF 
PEERAGE. 

SuB-BECT. 1. — In General. 

153. Failure of heirs Indicated at creation.] — 

Knowles, 12 

Mod. Re^ 65 ; Comb. 273 ; 12 State Tr. 1167 ; 

nom. R. v. Banbury (Earl), Skin. 617. 
.dtgwhrfiotw jj~Rgd. Re will ( 1886 ). 30 

. « “®?W' Prldeaux v. Morrioe (1702), 7 Mod. 
Sb? 1 • B«wiett ». Abbot (1811), 14 

«»eerap) Case (l866)*^StoU^Ti?N®^S ^Vo^^ton^® 
HampSm (1858), 11 koo. pT C G sS? * S* 

6)wiey t».'Oowley,^900i 

SA^ (Earl) Case (1866), 

cited in 6 H. L. Cas. 716 i 10 E. R. 1084, H. L. 

‘^*Stf?m.*~®**** ^’©nnoy (Peerage) Oaae (1866), 6 H. L. 


155. Writ Issued to son In peer’s lifetime — 
Death In father’s lifetime.! — Clifford’s (Lord) 
Case (1694), cited 8 State Tr. N. S. at p. 659. 
AnnotaHona Befd. Slane (Peerage) Case (1836), 6 Cl. & 
sin. 23. Mentd. Wonaleydale peerage) Case (1856), 8 
State Tr. N. S. 479. 


SuB-SEOT. 2. — ^Abeyance. 

A. Descent to Co-Heirs. 

156. Right latent — ^Termination of abeyance by 
Crown.]— Anon. (1218), cited Co. Litt. 165 a. 

167. .] — King’s Prerogative in 

Dignitibs (circa 1607), 12 Co. Rep. 112 ; 77 
E. R. 1388. 

168. .1 — Oxford (Earldom) Peti- 

tions (1625), Collins’s Baronies by Writ, 173 ; 
Co. Litt. 27 a ; sub nom. Willoughby of Eresby 
& Oxford (Earl) Case, W. Jo. 96, 130 ; 82 
E. R. 60, 69, H. L. 

Anwitationa : — CoilBd. Devon's Case (1831), 2 Dow & Cl. 

200 ; WUteslPeerogo) Case (1869), L. R. 4 H. L. 126. 

Beld. R. V. Bowles (1093), 12 Mod. Itep. 55 ; Braye 

(Barony) Case (1830), West, 1 : Camoys (Peerage) Case 

(1839), 6 Bing. N. C. 754 ; G. E. Ry. v. Goldsiuld (1884), 

9 App. Cas.^? : Norfolk (Earldom) Cktso, [1907 J A. C. 10. 

Mentd. R. o. London (Bp.) & Lancaster (1693), 1 Show. 

441 ; Hunt v. Bourne (1702), 1 Com. 124 ; Wolforstau v. 

Lincoln (Bp.) (1763), 2 WUs. 174. 

169. .] — Willoughby de Broke 

(Barony) Case (1695), Cruise on Dignities, 196 ; 
Collins’s Baronies by Writ, 321 ; sub nom. Veb- 
NEY’s Case, Skin. 432 ; 90 E. R. 101, H. L. 
Annotation: — Consd. Wiltes (Peerage) Case (1869), L. 11. 4 

H. L. 120. 

160. .] — Clinton (Peerage) Case 

(1704), Cruise on Dignities, 208. 

161. .] — CoNYEBs (Peerage) Case 

(1800), Cruise on Dignities, 209. 

162. .] — ZoucH (Peerage) Case 

(1804), Cruise on Dignities, 2nd ed. 192 ; Hub- 
back on Evidence of Succession, 482 ; 44 Lords 
Journals, 433, H. L. 

Annotation : — Bdd. Braye (Peerage) Case (1839), 6 Cl. & Fin. 

757. 

163. .] — DE Walden (Peerage) 

Case (1807), Cruise on Dignities, 2nd ed. 212 ; 
46 Lords Journals, 115, H. L. 

164. Whether doctrine applicable to earldoms.] 
— ^Norfolk (Earldom) Case, No. 8, ante. 

165. Proof of termination of abeyance.] — 
Mowbray & Segravb (Peerage) Case (1877), 
Minutes of Evidence of Proceedhigs before the 
Committee of Privileges. 

Annotationa : — Consd. St. John (Peerage) Case, [1916] A. C. 

282 : Beauchamp (Barony) Case, [19261 A. C. 153. 

Dignities other than peerage .] — See Part V., post^ 

B. Lapse of Time. 

166. No bar to claim.] — Hastings (Peerage) 
Case, No. 241, post, 

167. .] — (1) An ancient barony in fee, 

after having been enjoyed by the lineal heirs of 
the first baron successively for centuries, then 
becoming dormant for some time, was claimed & 
again enjoyed by one who, after full investigation, 
was found to be the heir of the first & last barons ; 
it afterwards fell into & remainod in abeyance 
among his coheirs for more than eighty years : — 
Semble: it is not necessary for one of &ese co- 
heirs claiming the barony, to give proofs of the 
first creation, & of the divers mesne descents of it. 

(2) Semble : on a claim to an ancient barony, 
minutes of proceedings on a former claim, before 
the King in Council, ore admissible in evidence 
in the House of Lords. 

(3) A long abeyance of a barony in fee, if satis- 
factorily explainedy is no objection to a claim. 
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(4) A family pedi^e, produced from the proper 
custody, & purporting to have been made by an 
ancestor of claimant before the year 1751, was 
offered in evidence, on proof of the handwriting, 
by a witness who had been for many years inspector 
of franks & of official correspondence ; & who 
said that, from a few inspections he had of two 
or three other documents which were proved to 
be of the same ancestor’s writing, he had formed 
in his mind such a standard of the character of 
his handwriting as to be able, without immediate 
comparison with those documents, to say whether 
any other document that might be produced to 
him was or was not in the same handwriting : — Held : 
the evidence was inadmissible; (5) claimant’s 
solr., who said he had acquhed a knowledge of 
the character of the ancestor’s handwriting from 
having had occasion from time to time, in the 
course of his business for claimant, to examine 
several deeds & other documents written or signed 
by the ancestor, & which came to claimant together 
with propei*ty formerly belonging to that ancestor, 
was a competent witness to prove tlie handwriting 
of the pedigree. — Fitzwalteii (Peerage) Case 
(1844), 10 01. & Fin. 193, 946 ; 8 E. 11. 710, 997, 
S. L. 

Annotation : — Qcnerallyt Retd. Donoughmoro (Pcorago) Case 

(1863), 3 H. L. Gas. 822. 

168. .] — Montrose’s (Duke) Case, No. 

15, ante, 

169. Though coupled with adverse pos- 

session.] — Willoughby of Parham Case (1767), 
Cruise on Dignities, 2nd ed. 109. 

AnmMion ;-~Refd. Lovat (Peerage) Case (1885), 10 App. Cas. 


170. Absence of Irish peer In England.] — 

(1) A peer of Ireland being also a peer of England, 
& residing in England, does not lose his Irish title 
by long absence alone. 

(2) Although a duke has not any possessions 
to support his dignity, yet it cannot bo taken 
from him without an Act of Parliament. — Shrews- 
bury’s (Earl) Case (1012), 12 Co. Rep. 100 ; 2 
State Tr. 711 ; 77 E. li. 1883, P. C. 


Annotations: — As to (2) Gonsd. 
Case (185«), 8 State Tr. N. S. 470. 
Knowles (1003), 12 Mud. Itep. 56. 


Wensleydale (Peerage) 
Generally, Reid. K. v. 


Sub-sect. 3. — ^Merger. 

171. In Crown.] — Leases made by the King of 
lands of the Duchy of Lancaster are not voidable 
for the nonage of the King, inasmuch as they pass 
from his person as King, & not as duke, for in the 
title of King the name of duke is merged. — ^A non. 
(1660), 2 Dyer, 209 b ; 73 E. R. 402. 

172. .] — The Sovereign cannot hold a 

peerage ; accordingly, where a member of the 
Royal Family, who was a Peer of Ireland, suc- 
ceeded to the Crown, the peerage became extinct. 
— Oranmore’s (Lord) Case (1848), 2 H. L. Cas. 
010 ; 0 E. R. 1340, H. L. 

173. .] — ^Buckhurst (Peerage) Case, No. 

47, ante. 

174. In another peerage — Cannot be merged.] — 

Grey db Ruthyn Case (1640), CoUins’s Baronies 
by Writ, 196, 256 ; Cro. Car. 601 ; 79 E. R. 1117, 

ATuwiations : — Consd. Berkeley (Peerage) Case (1861), 8 
H. L. Cas, 21 : Norfolk (Earldom) Case, fl»07J A. O. 10. 
Raid. Devon (Peerage) Case (1831 ). 2 State Tr. N. S. 650 ; 
Braye (Barony) (1839), West, 1 ; Wensleydale 

(Peerage) Case (1866), 8 State Tr. N. S. 479. 

175. .] — ^Roos (Barony) Case (1666), 

OoUina’s BaEoniM by Writ, 201, H. L. 


Sub-sect. 4. — ^Resignation, Surrender and 
Assignment. 

176. Surrender to the Crown.] — Grey db 
Ruthyn Case (1640), Collins’s Baronies by Writ, 
196, 256, H. L. 

AnnoMions: — CoDSd. Berkeley (Peerage) Case (1861), 8 
H. L. Cas. 21. Apld. Norfolk (Bajldom) Case, [1907] 
A. C. 10. Raid. Devon (Peerage) Case (1831), 2 State 
Tr. N. S. 659 ; Braye (Baroi^ Case (1830), west, 1 ; 
Wensleydale (Peerage) Cfue (1856), 8 State Tr. N. S. 470. 

177. .V-Purbeck’s Case (1678), Collins’s 

Baronies by Writ, 293 ; Cruiso on Dignities, 113 ; 
eub nom, R. v, Purbbck (Viscount), Show. Park 
Cas. 1 ; 1 B. R. 1, H. L. 

Annotations: — Conid. Devon (Peerage) C^e (1831). 5 
Bli. N. S. 220 ; Berkeley (Peerage) CSaso (1861 ). 8 H. L. Cas. 
21. A^. Norfolk (Earldom) Case, [1907] A. C. 10. 
Raid. R. V. KnowlesJ1693), 12 Mod. Rep. 55 ; Kingston- 
upon-HuU Corpn. v. Homor (1774), 1 Cowp. 102 ; Wensloy- 
dale (Peerage) Case (1856), 2 State Tr. N. S. 479. 

178. .] — ^Norfolk (Earldom) Case, No. 

8, ante, 

179. Assignment.] — Grey de Ruthyn Case 
(1640), Collins’s Baronies by Writ, 195, 266; 
Cro. Car. 601 ; 79 E. R. 1117, H. L. 

Annotations: — Consd. Berkeley (Peerage) Case (1861), 8- 

H. L. Cas. 21 : Norfolk (Earldom) Case, [1907] A. C. 10. 
Reid. Devon (Peerage) C^e (1831), 2 State Tr. K. S. 650 ; 
Braye (Barony) Case (1839), West, 1 ; Weufdoydalo 
(Peerage) Case (1856), 8 State Tr. N. S. 479. 

180. .] — ^Berkeley (Peerage) Case, No. 

13, ante, 

181. .] — Norfolk (Earldom) Case, No. 

8, ante. 


Sub-sect. 6. — Forfeiture. 

See Forfeiture Act, 1870 (c. 23), s. 1. 

182. General rule.] — R. v, Knollys, No. 10, 
ante, 

183. Attainder of peer.] — (1) Ralph Nevil was, 
by letters patent under the Great Seal created 
Earl of Westmoreland, to him & the heirs male of 
his body : — Held : this was an estate tail within 
Statute de Donis, 1285 (c. 1), for it concerns land. 

(2) After the death of Ralph, Charles Nevil, 
Earl of Westmoreland, dineal heir male of the 
body of Ralph, was attainted of high treason by 
outlawry & by Act of Parliament : — Held : the 
dignity was forfeited by force of a condition in 
law tacite annexed to the estate of the dignity ; 
if it had not been forfeited by the common law, 
by 26 Hen. 8, c. 13, Charles had forfeited the 
dignity. — N evil’s Case (1604), 7 Co. Rep. 33 a 
Cruise on Dignities, 196 ; 77 E. R. 460. 

AnnoiaiUms : — As to (1) Reid. Shrowsbury's Ca^e (1605), 12 

Co. Itop. 106 ; R. V. KnoUys (1693), 1 Ld. llaym, 10 ; 

Ferrur’s Cobo (1760), 2 Eden, 373. 

184. Where special remainder.] — 

Northumberland’s (Earl) Case (1462), cited 7 
Co. Rop. at p. 34 a ; 77 E. R. 462. 

Annotations -Reid. Nichols v. Nichols (1575), 2 Flowd. 

477 ; ToUomaohe v, Coventry (1834), 2 Q. & Fin. 611. 

Uentd. Busheli’s Cose (1670), Vangb. 135. 

185. .] — Bolingbrokb’s (Lord) 

Case (1751), Cruise on Dignities, 157. 

Annotation Reid. Tollemaohe v, Ck)veDtry (1834), 2 Q. & 

Fin. 611. 

186. No effect on collateral.] — Ferrers’ 

(Earl) Case (1760), 2 Eden, 373 ; 28 E. R. 942. , 
Annotation Re Blvett-Camao's WIU (1885), SD 

Ch. D. 136. 

187. Son sitting In Parliament by writ at 

time ol attainder.] — The fact that a son was 
sitting in Parliament by writ of summons in virtue 
of a barony belonging to a parent, would not, 
if that parent was attainted, save that barony 
from the consequences of that attainder. — 
Montacute & Monthbbmbr (Peerages) Case 
(1874), L. R. 7 H. L. 306, H. L. 
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Febbages and Dignities^ 


Sect. 6. — ScBtinetum and auepeneion of peerage : Sid)- 
sect. 6. Sects. 6 dr 7 ; Sttb-eecta. 1, 2 <fc 3, AJ] 

188. Restitution in blood by Act of Parlia- 

ment J — Oxbnfobd’s (Count) Case (1898), 8 
Botuu Parliamentorum, 802, H. L. 

189. .] — Stoubton’s (Lord) Case 

(1676), 2 Eden, 877. 

190. .]-~Dacrb8 (Barony) Case 

ffi , Collins’s Baronies by Writ, 24 ; cited in 
it’s Peerage Law in England, at p. 197. 

191. .] — ^Audlby’s (Lord) Case 

(1677), Cruise on Dignities, 128. 

192. Boungbboke’s (Lord) Case 

(1761), Cruise on Dignities, 157. 

Annotation Held. ToUemache «. CoTentry (1834). 2 
C9. & Fin. 611. 

193. .] — Somerset (Dukedom) Case 

(1818), 2 Eden, 879. 

194. Necessity lor Act.] — ^Mont- 

rose’s (Dxtke) Case, No. 15, arUe. 

195. Attainder ol heir— Peerage extinguished if 
heir survives peer.] — ^Lumley (Barony) Case 
(1728), Collins’s Baronies by Writ, 878. 

196. Does not affect co-heirs.] — ^Powis 

(Barony) Case •(1781), Cruise on Dignities, 207. 
AnnotaHon : — ^Beld. Camoya (Peerage) CJaee (1839), 6 Cl. & 
Fin. 789. 

197. .] — Circumstances in which the 

Committee for Privileges will receive in evidence 
the printed minutes & proceedings before a former 
Committee' on the same peerage. 

It is now established that an attainvlor of one 
co-heir to a barony in abeyance does not affect 
the other co-heirs who do not derive through the 
attainted person ; & also, that if his heir is restored 
in blood, the Crown may terminate the abeyance 
in him or his descendants. — ^Beaumont (Peerage) 
Case (1840), 6 Cl. & Pin. 868 ; 7 E. R. 924, H. L. 
Annotation VSTemdeydale (Peerage) Claso (1850), 

8 State Tr. N. 8. 470. 

198, ,] — Brays (Peerage) Case, No. 

29, ante. 

199. .] — During the abeyance of a barony 

descendible to the hSrs of the body, one of the 
co-heirs was attainted for treason. After the 
passing of an Act to restore in blood the sons & 
daughters of the party attainted, A. claimed 
through the co-heir who was so attainted, B, 
through another co-heir : — H eld : it was competent 
to determine the abeyance in favour of A. or in 
favour of B. — Camoys (Peerage) Case (1839), 
6 Cl. & Pin. 789 ; 6 Bing. N. C. 754 ; 3 State Tr. 
N. S. App. 1290 ; West. 34 ; 7 E. R. 896 ; eub 
nom. Bbaye (Peerage) Case, 8 Scott, 108, H. L. 
Annotation .*>— field. Braye (Peerage) Case (1839), 6 Cl. & Fin. 
757. 

200. Attainder & death of person before be- 
coming heir.] — ^Atroll (Dukedom) Case (1818), 
Cruise on Dirties, 128 ; cited in Palmer’s Peerage 
Law in England, at p. 197. 

201. .]— Ajrijb (Earldom) Case (1813), 

Cruise on Dignities, 131. 

Annotation .-—Reid. Perth (Earldom) Cose (1848), 

H. L. Cas. 805. 

202. .]— Perth (Earldom) Case, No. 64, 

ante. 

208. .] — Scottish peerages, created by 

patents in 1616 & 1633 respe^ively, & limited 
to the grantee Sc his heirs male, descended through 
the line of his eldest son, Sc became, in 1699, 
vested in the fifth baron Sc earl, who was attainted 
of high treason in 1715, Sc di^ in 1729, without 
leaving issue. His collateral heir, descended from 
a younger son of the first peer, claimed the dignities 
in 1848 : — Held : the att«^der was a bar. — 
SouTHBBK (Earldom) Case (1848), 2 H. L. Gas. 
908 : 9 B. B. 1389, H. L. 


204. Act of Parliament— Personal dlsablUty.l-;- 
Thomas de la Wane petitioned the Queen for ms 
place in the House of Lords, which to great- 
grandfather had. It appeared that Willi^, his 
father, had been disabled by Act of Parhament, 
during bis life to claim or enjoy any digmty, ewy 
by descent, etc. ; afterwards willi^ wasc^ed 
by Queen Elizabeth to Parliament, by writ m 
summons, & sat as puisne Lord of Parham^t, JB 
afterwards died. The judges & House of Lords 
resolved that, this was only a personal temper^ 
disability in William, Sc that Thomas was entitled 
to the place of his great-gfrandfather. — D b ^ 
Warre’s (Lord) Case (1697), 11 Co. Bop. 1 a ; 77 

AnnoiatUmo : — CoiUld. Thomby v. ®]eotwood (1720), 1 Stro. 

318. Reid. CoUlngwood v. P€tce (1638), 1 vent. 413 , R. 

V. KnoUye (1693)71 Ld. Raym. 10. 

206. Necessity for — To forfeit 

apart from possessions.] — Shrewsbury’s (Earl) 
Case, No. 170, ante. ^ , 

206. Whether both possessions Sc dignity 

forfeited— Apart from express words.]— Shrews- 
bury’s (Earl) Case (1612), 12 Co. Bep. 106; 
2 State Tr. 741 ; 77 E. R. 1383, P. 0. 

Annotations :—(kyo»S. Wenrieydalo 

8 State Tr. N. S. 479. Befd. R. v. Knowles (1693), 12 
Mod. Bep. 55. 

207. .] — (1) A dignity or title 

of honour cannot be taken away, where there is 
no deficiency or corruption of blood, except by 
express words in an Act of Parliament : — Held : 
the Irish Act, 28 Henry 8, c. 3, vesting in the King, 
in right of the Crown of England, all honours, 
manors, castles, signiories, Jurisdictions, & all other 
possessions & hereditaments held by certain 
persons, or by any person to the use of any of them 
m Ireland, did not take away from any of them a 
personal dignity ; Sc the opinion of Lord Coke Sc 
other judges, that it took away the Earldom of 
Waterford was erroneous in fact Sc in law. 

(2) The House of Lords is now the only satis- 
factory tribunal to determine questions on claims 
to dignities, on refei’ence from the^ Crown : accord- 
ingly, a question of law having arisen on a petition 
of an Irish Peer, presented to the House of ^rds, 
claiming to bo admitted to vote at the election of 
Irish representative peers, the House, with a view 
to a more solemn adjudication, recommended a 
petition claiming the peerage to be presented to 
the Crown, in order that it might be referred by the 
Crown to the House, with the report of the law 
officers of the Crown annexed, & then the^ House, 
acting on the report of its Committee of Privileges, 
would adjudicate the right, Sc report the same to 
the Oown. — ^Waterford’s (Earl) Case (1832), 6 
Cl. & Fin. 133 ; 3 State Tr. N. S. App. 1261 ; 7 
E. B. 648, H. L. 

Annotation .—As to (1) Reid. Wensleydale (Peerage) CJase 

(1860), 8 State Tr. N. S. 479. 

208. How restoration effected.] — Mont- 

rose’s (Duke) Case, No. 15, ante. 

209. Judgment of outlawry — Forfeiture follows 
until judgment reversed.] — ^Wharton (PeeragR) 
Case, No. 53, ante. 


Sect. 6.— DEPRIVAIION. 

See Nos. 15, 204, ante. 


Sect. 7.— OjUMS TO PEERAGE. 
SUB-SBOT. 1. — JUBISDIOnON. 

210. House of Lords.]— B. v. Knollys, No. 10, 
ante. 
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peerage & dignities.] — Where the marriage of a 
commoner with a peer of the realm has been dis- 
solved by decree at the irugtance of the wife, & 
she afterwards, on marrying a commoner, con- 
tinues to use the title she acquired by her first 
marriage, she does not thereby, though haying no 
legal right to the user, commit such a legal wrong 
against her former husband or so affected his 
employment of the incorporeal hereditaments he 
posses^ in his title as to entitle him in the absence 
of malice to an injunction to restrain her use of the 
title. 

Onl^jr the House of Lords can try questions of 
right in matters of peerage or dignities con- 
nected therewith. — Cowley (Earl) v. Cowley 
(Countess), [1901] A. C. 460 ; 70 L. J. P. 83 ; 86 
L. T. 264; 60 W. B. 81 ; 17 T. L. R. 726, LL. L. 
AnnotcUiana : — Mentd. Re Greenwood. Qoodhait v. Wood- 

hoad, [1902] 2 Ch. 198 ; Re Croxon (otherwise Croxton)» 

Croxon (otherwise Oroxton) v. Ferrers (1904), 89 L. T. 733 ; 

Pryce u. Pioneer Press (1925), 42 T. L. R. 29. 

212. Election of Irish peers.] — W ater- 

ford’s (Earl) Case, No. 207, ante. 

213. On reference by Crown — ^To construe 

royal grant.] — ^B uckhurst (Peerage) Case, No. 
47, ante. 

214. Court of law — Questions of dignity.] — 
Plea to a bill by a person suing as Earl of S., the 
earldom being a Scottish dignity, that he is not 
Earl of S., but that deft, is Earl of S. & K., & 
averring that pltf. is the natural son of the late 
Earl of S. & K., & M, M., who were resident & 
domiciled in England at the time of his birth, & 
were not married until several years after, over- 
ruled ; there being no averment, cither that the 
title of S. & K. was the same as that of S., or that 
pltf. was bom in England. W^hether the plea 
should conclude in bar or abatement. Qu. : 
whether the Ct. of Ch., for the purpose of deciding 
on the plea, has jurisdiction to determine to whicjPi 
party the dignity belongs. — Strathmore (Earl) v. 
Strathmore (Countess) (1821), 2 Jac. & W. 641 ; 
37 E. B. 736, L. C. ; avbaequentproceedingat svb nom. 
Strathmore (Peerage) Case, 6 Bli. N. S. 487, 
H. L. 

Annotations ; — Refd. Laudordedo (Pcorago) Cose (1885), 10 

App. Cas. 692. Mentd. Doe d. BurtwhlBtlo v. VardlU 

^^40), 6 Bing. N. C. 385 ; Kent v. Burgess (1840), 11 Sim. 

216. .] — Cowley (Earl) v. Cowley 

(Countess), No. 211, ante. 


Sub-sect. 2. — ^Practice and Procedure. 

216. Reference to committee of privileges.] — 
Lincoln’s (Earl) Case (1692), 15 Lords Journals, 
203, H. L. 

Annotation: — ^Befd. Wensleydale (Peerage) ClaHO (1856), 8 
State Tr. N. S. 479. 

217. General statement of procedure on refer- 
ence.] — ^Buckhurst (Peerage) Case (1876), 2 
App. Cas. 1, H. L. 

Annotations .‘—Reid. Cope v. Do La Warr (1877), 5 Ch. D. 
666 ; Rhondda’s Case, [1922] 2 A. G. 339. Mentd. Cooper 
V. Stnart (1889), 14 App. Cas. 286. 

218. Form of prayer in petition.] — Huntly 
(Peerage) Case, No. 247, post. 

219. Amendment.] — ^Huntly (Peerage) 

Case, No. 247, post. 

220. Necessity for notice to other co-heirs.] — 
Vaux (Peerage) Case, No. 30, ante. 

221. Parties heard on petition — ^Previous un- 
successful claimant.] — Siane (Peerage) Case, No. 
266, poet. 


iBiSiB. XUMSl'OBia nUOUbOU.! *~*- 

Montrose’s (Duke) Case (1853), as reported in 
Lord Lindsay’s Report, 3, H. L. 

Annotations .*—Uoiisd. Shrewsbury (Peerage) Case (1858), 
7 H. L. Cas. 1. IKntd. Wensleydale (Peerage) Case (1856), 


7 H. L. Cas. 1. Mentd. Wensleydale (Peerage) Case (1856), 

8 State Tr. N. S. 479 ; Herrles (Peerage) Case (1858), L. R. 
2 So. & Div. 258. 


223. .] — Shrewsbury (Peerage) 

Case, No. 269, poet. 

224. Attorney-General for Ireland — ^Duty 

to attend.] — ^B oscommon’s (Barl) Case, No. 264, 
poet. 

225. .] — ^Pbrmoy (Peerage) 

Case, No. 38, ante. 

226. Questions of law affecting existence of 
peerage in question — ^Taken before evidence of 
pedigree.] — Southesk (Earldom) Case (1848), 
2 H. L. Oas. 908 ; 9 E. B. 1339, H. L. 

227. Peer may be Judge & witness^ — R* v. 
Five Popish Lords (1686), 7 State Tr. 1217, 
1468, H. L. 

228. .] — R. V. Macclesfield (Earl) 

(1726), 16 State Tr. 767, H. L. 

229. Counsel becoming law officer during 
hearing.] — ^Wharton (Peerage) Case (1846), 12 
Cl. & Pii. 301, n. ; 8 B. R. 1422, H. L. 

Annotation : — Mentd. PoUni v. Gray, Sturla v. Frooola (1879), 

12Ch. D. 411. 


230. Previous decisions not binding.] — ^Wiltes 
(Peerage) Case, No. 41, ante. 

231. When two counsel on each side heard.] — 
Slane (Peerage) Case, No. 266, post. 

232. Crown asked to declare whether particular 
evidence would be given.] — Sussex (Peerage) 
Case, No. 268, post. 

233. Calling rebutting evidence.] — Sussex 
(Peerage) Case, No. 268, post. 

234. Costs — Proceedings taken for protection of 
settled land — Costs out of settled estates.] — ^Proceed- 
ings successfully prosecuted before the House of 
Lords Committee for Privileges to establish a 
claim to an earldom, the consequence of which was 
that petitioner afterwards recovered estates which 
were subject to similar limitations : — Held : to be 
** proceedings taken for t}ie protection of settled 
land,” the costs of which the ct. directed to be 
paid out of property subject to the settlement, 
under Settled L<and Act, 1882 (c. 38), s. 36. — Be 
Aylesford’s (Eari.) Settled Estates (1886), 
32 Ch. D. 162 ; 65 L. J. Ch. 623 ; 64 L. T. 414 ; 34 
W. B. 410. 


235. Aid to claimant in poor financial circum- 
stances.] — Boscommon’s (Earl) Case, No. 254, 
post. 

236. What Is matter for comment of counsel.] — 
Boscommon’s (Earl) Case, No. 254, post. 

2S7. Printed case in case of representative 
Irish Peer.] — Boscommon’s (Earl) Case, No. 254, 
post. 


. Sub-sect. 3. — Evidence. 

A. In General. 

238. Particular rule directed by legislature to 
be observed — In every court of civil procedure — 
Whether binding on Committee of Privileges.] — 
Shrewsbury (Peerage) Case, No. 269, poet. 

239. Exceptional rule observed only before 
Committee of Privileges.] — (1) It cannot be 
deemed that, as a general rule in ordinary cts. of 
law, a recital of certaiD facts in a private Act of 
Parliament is not admissible as evidence of the 
truth of those facts against persons not parties to 
the private Act of Parliament. That cannot be 


0 . PotMm heard on peWion — Whether other claimemt .\ — Humtly v. 8bton, [1924] B. C. (H. L.) 131.— SCOT. 
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disputed, but in these cases of peera^s recitAb 
in certain private Acts are admitted. Even these 
recitals in other private Acts are not admitted 
(Brbjtt, L.J.). 

(2) llie rule which applies in the Committee of 
Privileges cannot be a general rule, because it is 
stated in terms which would comprise cases in 
which it is known the cts. would not admit the 
eiddence. Then how is that rule to be dealt 
with ? It seems to me that it must be desdt with 
as an exceptional case, & that it is a rule laid down 
to be observed before a Committee of Privileges, 
& in no other case & before no other tribunal. 
If that be so, of course the rule is no authority 
for the purpose which we have in hand, which is 
a matter before an ordinary ct. of law (Bkett, L. J.). 

(3) Visitation of Heralds under a royal com- 

mission has been admitted in cases of pedigree 
before a Committee of Privileges, but I cannot 
help thinking that that also is exceptional &> 
confined to that tribunal, & that a Visitation of 
Heralds would not be admitted in any ct. of law 
as evidence of facts stated in the report of the 
Heralds, or stated in the Heralds* Books. It seems 
to me that those authorities are confined to the 
tribunal of the Committee of Privileges, &; that they 
obviously are not authorities for dealing with any 
document or with any head of evidence in cts. of 
law (BRirrT, L.J.). — ^Polini v. Gray, Sturla 
Peeccia (1870), 12 Ch. D. 411 ; 49 L. J. Oh. 41 : 40 
L. T. 861; 28 W. R. 81, C. A. ; affd. (1880), 6 
App. Cas. 623, H. L. » m \ /, 

‘--^eiicraZi;/. Reid. Haines v. Qutbrle (1884), 
«« Gleuister v. Harding (1885), 

(1887), 56 L. T. 647 ; 

36 Oh. D. 600 ; Evans 
F* 1 Ch. 241 ; Mercer v. Denne, 

J* SH* Barton (1911), 6 B. W. 0. a 117 

Bjambi ^Sumatra) Rubber Estates (1912), 107 L. T. 
631; He^or. Flsoh^el (1913), 110 L. T. 264; Ward «. Pitt, 
Lloyd V. Powell Dullryn Steam Coal Co., I1913J 2 K. B. 130 ; 

2 K. B. 692; 6)1118 i, Aiiphlett 
Shelton Iron, Steel & Co^ Co. 

lol Xi* X« 213* 

See, generally, Evidbkcb, Vol. XXII., pp. 19 
et aeq, 

XT ?*’®swmptlon of legltlmaey.JSee Bastardy, 
Vol. III., pp. 364--376. 

of legitimacy.] — See Bastardy, Vol. 
III., pp. 360-372. 

~ ot testimony.] — See Evidence, Vol. 
XXII., pp. 612, 613, 615, 616, Nos. 6768, 6770, 

B. Of Creation of Peerage, 

2 M. Baronies by writ— Proof of sltUng— 
— ^Botetourt (Peerage) Case 
y 764), Cruise on Dignities, 2nd ed. 188 ; Palmer’s 
Peerage Law in England, 46. 

rr: — : p-.l — (l) it is now settled law 

a sitting in Parliament in pursuance of a writ 
of summons constitutes, in the absence of a patent, 
a digmty descendible to the heirs general of the 
body of the perron summoned ; Sc that in claims 
te ^cient dignities, a summons & a sitting in 
* required to be proved. 

• usual evidence of a writ of summons, 

^rolment ; of a sitting, is the Parlia- 
ment roll or journals of the time. Where the writs 
Of summons, or enrolments, of them, & the journals 
times 81*6 wanting, a memorandum, 
a P^ham^tary roll, of a grant to the 
in his Parliament, by certain persons named 
- ^ocew tunc in Parliamento 

exieterU^, ^ sufficient evidence that a person 
named therem sat as a Lord of Parliament, although 


there was no proof that he was summoned to that 
particular Paniament. 

(3) Instruments purporting to be the acts of 
peers, but not acts done in Parliament, & not 
necessarily the acts of Peers of Parliament, are not 
evidence that a person named in them ever sat 
in Parliament, although he was certainly 
summoned. 

(4) In a claim to an ancient barony, it was proved 
that Henry de H. was summoned by specif writ 
to Parliament, in 1264 ; but there was no proof 
that he ever sat, there being no rolls or journals 
of that period. His son Sc heir John de H. sat in 
the Paruament of 1290 ; but there was no proof 
that he was summoned to that Parliament, there 
being no writs of summons, or enrolments of them, 
extant from 1264-1295. To the Parliament of 
1295, Sc to several subsequent Parliaments, he was 
summoned, but there was no proof that he sat in 
any of them : — Held : it might be well presumed 
that John de H. sat in the Parliament of 1290, 
in pwuance of a summons ; on the principle that 
omnia preeumuntur legitime facta donee probetur in 
eoniranum, 

(5) Length of time is no bar to a claim to a 
dignity ; yet if a series of persons, of ri^bt entitled 
to it, do not enjoy it, or assert their right, a pre- 
sumption may arise against the right, on claim by 
their descendants, unless the absence of enjoy- 
ment or claim is satisfactorily accounted for. — 
Hastings (Peerage) Case (1841), 8 CL & Pin. 144 ; 
4 State Tr. N. S. App. A., 1367 ; West, 621 ; 
8E.R.58,H.L. 

Annot^ions .----As to (1 ) N.P. St. John (Peerage) Cafle, [1915] 
A. C. 282. Aa to (3) Consd. Beauchamp (Barony) Case, 
[13251 A. 0. 153, Oenerally, RMd. WUtes (Peerage) Case 
(1869), L. R. 4 H. L. 126. v / 

242. Acts of peers.] — Hastings 

(Peerage) Case, No. 241, ante. 

243. Presumption In favour of 

legality.] — ^Hastings (Peerage) Case, No. 241, 
ante. 

244. Letters patent — Entry In Lords Journals.] 

— The Coin^ttee of Privileges, in claims to vote 
at the elections of representative peers for Ireland, 
may admit an entry in their Journals as evidence 
of Imitations in a patent of peerage without 
requiring the production of the patent. — Duppbrin 
& Claneboyb’s (Lord) Case (1837), 4 Cl. & Pin. 
568; 7 E. R. 217, H. L. 

245. .] — ^Where a patent of peerage 

cannot be found, entries on the Journals of the 
House of Lords, showing the limitations of the 
patent, may be referred to for that purpose, or 
an examined copy of the record of the patent will 
be received. — Saye & Selb (Barony) Case (1848), 

1 H. L. Cas. 507 ; 6 State Tr. N. S. App. A, 1126 ; 

9 E. R. 857, H. L. 

An?wtation : — ^Mentd. Hawes v, Draeger (1883), 52 L. J. Ch. 
449. 

246. Copy of entry In Lords Journals.] — 

Slane (Peerage) Case, No. 266, post. 

247. Investment under Great Seal of 

Scotland.] — (1 ) Upon a claim to a Scottish peerage, 
where no patent of creation can be found, but it 
appears from the records of the Parliament that the 
ancestor from whom the dignity is alleged to have 
descended, sat in Parliament, an original instru- 
ment, puroorting to be under the Great Seal of 
Scotlioid, Sc produced from the repositories of the 
heir of entail of the famil;^ estates, will be received 
as evidence of the creation of such peer, with a 
limitation to him Sc his heirs male, as therein steted. 

(2) If a claimant omit to give evidence of the 
creation Sc limitation of one of several dignities 
to which, he states, in his petition, that he is of 
right entitled, the Committee for Privileges will 
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not report that he has made good his claim to 
that d&nity, on the presumption that it descended 
from the same ancestor with the other dignities 
to which the claimant has proved right. 

(3) In a claim of peerage, it is not sufficient, in 
the petition to the Crown, to state that the 
claimant is of right entitled to the dignity, but the 
petition should pray that the claimant may be 
declared so entitled, & the Committee for Privileges 
or the House has no power to supply the defect 
of the prayer, but it will be necessary for the 
claimant to present an amended petiton to the 
Crown. — ^Huntly (Peerage) Case (1838), 6 Cl. & 
Pin. 349 ; 7 B. R. 436, H. L. 

248. Copy of record of patent.] — Lanes- 

bobough's (Earl) Case (1848), 1 H. L. Cas. 
610, n.; 9 E. R. 858, H. L. 

249. Examined copy.] — Sayb & 

Sble (Barony) Case, No. 245, ante. 

260. Ancient patent without seal.] — (l)In 

a claim to an ancient Scottish dignity, if no patent 
or other instrument of creation can be produced, 
it may be presumed that the dignity was created 
by patent or charter, limiting it in the manner in 
which it has been actually enjoyed. 

(2) An ancient patent without the seal, but with 
the attestation thereof duly verified, is admissible 
evidence. — Crawford & Lindsay (Peerages) 
Case (1848), 2 H. L. Cas. 634 ; 6 State Tr. N. S. 
App. A, 1126 ; 9 E. R. 1196, H. L. 

Afinoiatum : — OeMrally. Mentd. l*crth (Earldom) Caso 

(1848), 2 H. L. Gaa. 865. 

251. Statements of contemporary historians.] — 
Vaxjx (Peerage) Case, No. 30, ante. 

252. Presumption In favour of further claims 
where one proved.] — Huntly (Peerage) Case, 
No. 247, ante. 

258. Circumstantial evldence.]—MAR (Peerage) 
Case, No. 66, ante. 

C. Minutes of Previous Proceedings. 

254. Admissibility — In subsequent claim.] — 

(1) The right to the same dignity having been the 
subject of investigation in the Irish House of Lords, 
the minutes of proceedings & of evidence, including 
depositions taken by comra. under an order of that 
House held admissible hei-e, the witnesses being 
dead. 

(2) It is the privilege as weU as the duty of the 
A.-G. for Ireland, to attend this House on the 
investigation of claims to Irish peerages, but he 
may, with leave of the House, depute counsel to 
attend for him. 

(3) Petitioner to the House of Lords, claiming, 
as an Irish peer, to be admitted to vote at the 
election of representative peers of Ireland, was 
required in consequence of a doubt of his right & 
also of an adverse claim, to give in a printed case 
containing his pedigree & references to his proofs. 

(4) Claimant to a peerage having his petition to 
the House, stated a jnirnd fade case, but being 
unable on account of his circumstances to complete 
it, the A.-G. was ordered to bring forward his 
witnesses & conduct his case at the expense of 
the Crown. But the House makes such orders 
reluctantly as they may embarrass the proceedings 
& encourage adventurers. 

(5) The pedigree of a claimant as a descendant 
from the seventh son of the first peer, who was so 
created by letters patent to hold to him & the heirs 


male of his body, stated that that peer left seven 
sons, that the ii^e of the first & second were 
extinct, & that the four next died without issue ; 
there being no contemporaneous accoimt of them, 
no other evidence" except reputation in the fac^y, 
which agreed with the pedigree ; — Meld : it might 
be presumed they died without issue, more 
especially as during a long contest for the dignity 
no descendant of them claimed it. 

(6) Documents put before the House by a 
claimant, although not admitted in evidence, held 
to be fit matter for observation bj^ his adversary’s 
counsel, to prevent prejudice. — Roscommon’s 
(Earl) Case (1828), 6 a. & Fin. 97 ; 7 B. R. 634, 
H. L. 

255. .] — ^Brayb (Peerage) Case, No. 

29, arUe. 

256. .] — ^Vaux (Peerage) Case, No. 

30, ante. 

267. .] — ^Beaumont (Peerage) Case, 

No. 197, ante. 

258. .] — ^An Irish earldom was 

created, &; a holder of that earldom was afterwards 
created a viscoimt of the United Kingdom ; the 
patent granting the viscounty described the grantee 
by the name & title of the Irish earldom On the 
death of one holder of these titles his eldest son 
received a writ of summons to attend the House of 
Peers as an English viscount. He did so, & took 
his seat as a viscount. He subsequently petitioned 
to have his claim to vote for representative peera 
of Ireland allowed, & it was allowed. After his 
death, his son received a writ of summons as an 
English viscount, &; took his seat in that character. 
Ho then petitioned to be admitted to vote for 
representative peers of Ireland in virtue of the 
Ii^h earldom. The petition came before the 
Committee for Privileges. The patents creating 
the Irish earldom & the English viscounty, the writ 
of summons to the previous viscount, & the entry 
on the journals showing that the preceding peer 
hud taken his seat, & likewise the resolution of the 
Committee for Privileges admitting his claim to 
vote for representative peers, were all proved : — 
Held : this was not sufficient to establish the title 
of the present claimant ; the evidence must be 
such as would of itself, if the claim was now made 
■without reference to any previous claim, be 
sufficient to establish it. Such evidence not being 
producible at the moment, the consideration of the 
claim was adjourned. — Donoughmore (Peerage) 
Case (1863), 3 H. L. Cas. 822 ; 10 E. R. 327, H. L. 

259. .] — ^Berkeley (Peerage) Case, 

No. 13, ante. 

260. .] — ^Latymer (Peerage) Case 

(1912), Times, July 16, H. L. 


D. Pedigree. 

See, generally. Evidence, Vol. XXII., pp. 117- 
123. 

261. Pedigree in suit respecting property.] — 
Slane (Peerage) Case, No. 266, post. 

262. Deposition of deceased person.]--(l)Upon 
the trial of an ejectment respecting Black Acre, 
between A. & B. in which it was necessary for A. 
to prove that he was the legitimate son of S. A. 
after pro'ring by other evidence that S« was his 
reputed father, offered to give in evidence a deposi- 
tion made by S. in a cause in Chancery, instituted 


PART L SECT. 7, BUB-SECT. 8.— B. 

261 1. Statements of contemporary 
historiansj] — ^In peerage qneBtlons oon- 
temporaneoufl mstoriane may be re- 
ferred to. — Glxnoairn (Pxxbaox) Case 
(1797). 1 Maoq. 444.-^COT. 


d. Certified copy of enrolment — 
Under Great Seal of Scotland.}— Iv tbe 
abeence of the orMnal patent or charter 
of creation a certified copy of an enrol- 
ment of a commlsBlon imaer the Great 
Seal of Scotland Sc Royal ^gn Manual 


directing a Baron to be created an 
Earl with confirmatory entrieB in the 
JonmalB of the Scottiflh Parliament : — 
Held: sulHoiont evidence of the creation 
of an Earldom. — ^Pebth (Eabldom) 
Oabe (1853), 1 Maoq. 776.— SCOT. 
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by A. a^inst 0. in order to peroetuate testimony; 
to the alleged fact disputed by C. that he was the 
legitimate son of S. in which character he claimed 
an estate in remainder in White Acre, which was 
also claimed in remainder by C. B. deft, in the 
ejectment, did not claim Black Acre under either 
A. or 0. pltf. & deft, in the Chancery suit : — Held : 
according to law, the deposition of S. could not 
be received upon the trial of such ejectment 
against B. as evidence of declarations of S. the 
aSieged father, in matter of pedigree. 

(2) Upon the trial of an ejectment res^jecting 
Long Acre, between E. & F. in which it wc» 
necessary for E. to prove that he was the legiti- 
mate son of W. W. being at that time dead, E. 
after proving by other evidence that W. was his 
reputed father, offered to give in evidence, an entry 
in a Bible, in which Bible W. had made such entry 
in his own handwriting that E. his eldest son, 
bom in lawful wedlock from G. the wife of W. on 
May 1, 1778, & signed by W. himself: — Held: 
such entry in such Bible, or in any other book, or 
on any other piece of paper, could be received to 
prove that E. is the legitimate son of W. as evidence 
of the declaration of W. in matter of pedigree. — 
Berkeley (Peerage) Case (1811), 4 Camp. 401 ; 
171 E. R. 128, H. L. 


Annotations : — As to (1) Conid. Bolfostv. Chlohester (1820)» 
2 Jao. ft W. 430. Oenerally, Retd. Gordon v . Gordon 
Swan. 400 ; Moaeloy v, Daviee 0822% 11 Price, 
lb2 ; XloBOonixnon'B Ca^io (1828), C Cl. ft Bln. 07 ; Davies 
V. MoTgan (1831), 1 Or. ft J. 587 ; Monkton v. A.-(i. (18.31), 
2 Rubs, ft M. 147 ; DavioH v, Lowndes (1843), G Man. ft Q. 
471 ; SnflBOX (Pocrae^ Caso (1844). 11 Cl. ft Fin. 85 : 

V. Ward (1857), 7 E. ft B. 500 ; ShrowBbnry (Peerage) 
Caao (1858), 7 H. L. Cas. 1 ; Shodden v. Patrick (1800), 
2 Sw. ft Tr. 170. Ilentd. walker v. Beanohamp (1834), 
6 C. ft P. 552 ; Vandor Donokt v. TboUiisson UB40)» 8 
C. B. 812. 


268. Decretal order In Chancery.] — ^Wharton 
(Peerage) Case, No. 53, ante, 

264. Entries — In family Bible.] — Berkeley 
(Peerage) Case, No. 262, ante. 

265. .] — Fairfax (Peerage) Case, 

[1908] W. N. 226, H. L. 

266. Family missal.] — (1) B. claiming, of 

right, to be Lord Baron of Slane, in the peerage 
of Ireland, as heir general of the last Lord Slane, 
& alle^g that the same was a barony in fee, 
showed by his statement & proofs, that from the 
first creation of a peerage iii his ancestors to the 
year 1697, four such peers, dying at various 
periods without issue mole, but leaving daughters 
or sisters, were severally succeeded in the dignity 
by the heirs male, uncles or cousins, who were in 
possession of the family estates. Claimant further 
diowed that a Lord Baron of Slane, whom he 
alleged to be the last peer of the family, & of 
whom he stated himself to be sole heir general, left 
a daughter, on onlv child, who long survived him 
but did not claim the peerage, & also two sisters, 
the elder of whom he ^ted to have died without 
issue, & from the youn^r the claimant derived 
his descent as her sole heir : — Held : the claimant, 
though he might be heir ^neral, had failed to 
make out his claim to the dignity, as it appeared 
by his own statement to have gone uniformly 
to the heirs male in exclusion of the heirs female, 
who had never made claim to it. 

(2) F., whose petition to the King claiming the 
barony of Slane as heir male was referred to the 
A.-G., but no report made thereon, was, upon 
petition to the House of Lords & a statement by 
the A.-G. to the Committee of Privileges, admitted 
to appear by bis counsel & agents to oppose B.’s 
claim. Ir* 

(8) If in a claim of peerage, an important 


question of law arises, the Committee will depart 
from the ordinary rule, A hear two counsel on each 
side. 

(4) In a claim of peerage, where there is no 
patent of creation or enrolment of such patent, 
& the contemporaneous Lords Journals are not 
in existence, an old MS. book, purporting to be 
copied from the Journals by an officer whose 
duty it was to prepare lists of peers present & 
absent, will be received as evidence of a peer’s 
sitting in Parliament. 

(5) A return to a royal commission, not signed 
nor sealed by the comrs., is not admissible to prove 
any matter therein stated. 

(6) A pedigroe made by a person with a view to 
a suit respecting property is not receivable in a 
claim of peerage by his son to prove his descent ; 
nor a case stated for the opinion of counsel, pro- 
duced from the family papers of a distant relative 
of the claimant. 

(7) Entries in a family missal are admitted as 
evidence of births, deaths, & marriages of members 
of the family, just like similar entries in a family 
Bible. To make a copy of a record admissible 
in evidence, it is not enough that it was held by a 
witness while another read the original to him. 
There must be a change of liands, or the witness 
must himself read the copy with the original. — 
Slane (Peerage) Case (1835), 6 01. & Fin. 23 ; 
10 Bli. N. S. 1 ; 7 E. R. 311, H. L. 

267. Old prayer book.] — (1) The case of 

a claimant to a peerage depending on the genuine- 
ness of entries written in an old prayer book, &; 
dated 1728 & 1729, several witnesses, whose 
occupations for a long time made them so con- 
versant with manuscripts of different ages, that 
they could take on themselves to name the period 
in which any manuscript previous to the year 1700 
was written, were all of opinion that the entries 
were written in the early part & before the middle 
of the last century, ft; at or about the period of 
their dates ; — Held : such evidence is but small 
testimony, hardly entitled to any weight, especially 
as the book containing the entries was not satis- 
factorily identified. 

(2) Claimant te a peerage, after his case was 
referred to the House of Lords, ft evidence taken 
on it, presented an additional case, alleging an 
inscription on a tombstone in a churchyard in 
Ireland ; which, if proved, would sustain his claim. 
The tombstone could not be produced. Several 
witnesses from the neighbourhood swore positively 
that they saw the tombstone ft inscription about 
twenty years ago. There was no material dis- 
crepancy in their statements, nor were any 
witnesses called to contradict them : — Held : the 
evidence was not sufficient of the existence of the 
tombstone or of the inscription ; ft the neglect of 
claimant to produce this material part of hu 3 case 
earlier, induced a suspicion of fraud ; which could 
not be removed without the production of the 
tombstone, or of other witnesses of greater credib 
from the neighbourhood. — Tracy (Peerage) Case 
(1843), 10 Cl. ft Fin. 164 ; 1 L. T. O. S. 310 ; 8 
B. R. 700, H. L. 

268. .] — (1) In a claim of peerage, 

where the question was whether the deceased peer, 
the father of the claimant, had been married or not, 
a Prayer Book, found after the death of the 
claimant’s mother among her papers, was received, 
ft an entry made in her handwriting, declaring the 
!aot of the marriage, read from it, not as con- 
clusively proving that fact, but as a declaration of 
it made by one of the parties at the time. 

(2) A of deceased peer, made many years 
before his death, declaring, ft in the most solemn 
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form, his marriage, & the legitimacy of his son, the 
claimant of the peerage, was proposed to be rectd as 
a declaration made by one of the parties ; but it 
was rejected, because the dafo, & certain 
expTOSsions in it, showed it to have been written 
after a smt to ann ul a marriage of the deceased 
peer had been instituted by his father, & because 
there was nothing to show that that marriage was 
not the very marriage in question. The declara- 
tions of deceased clergyman to to son, to the effect 
that he h^ celebrated a marriage between deceased 
peer & his alleged wife, are not receivable in evi- 
dence as the declarations of deceased party made 
against his own interest ; such interest not being 
an interest of a pecuniary nature. 

(3) In a claim of peerage, where evidence has 
been produced for the purpose of esteblishing a 
certain point, the party who has produced it will 
not, ^ should ^ the Crown call evidence of a con- 
tradictory kind, be allowed to produce additional 
evidence confirmatory of the first. 

(4) Before claimant’s junior counsel summed up 
the evidence previously to the opening of the case 
on the paH of the Crown, the counsel for the Crown 
were required by the Committee to declare whether 
they would or would not call evidence on a question 
of foreign law, so as to enable claimant’s counsel to 
determine whether they would then, as they could 
not afterwards, produce any additional evidence on 
that question. — Sussex (Peerage) Case (1844), 11 
a. & Fin. 85 ; 6 State Tr. N. S. 79 ; 3 L. T. O. S. 
277 ; 8 .Tur. 793 ; 8 E. R. 1034, H. L. 

AnnotatioM : — Generallv, Mentd. Davis v, Lloyd (1844), 1 

Gar. & Kir. 275 : Vander Donokt t). Thollusson (1849), 

8 O. B. 812 : Leroux r. Brown (1852), 12 C. B. 801 ; K. v. 

Povey (1852), Dear<i. 0. C. 32 ; Stapylton v, Clongli_(1853), 

2 E. & B. 033 : Papendick v, Bridgwater (1855), 5 £. & B. 

166 ; Fenton v. Livlngstono, Livingstone v. Livingstone 

« , 5 Jur. N. S. 1183; Bright v. Logerton mo. 1) 
, 29 Beav. 60 ; Brook v. Brook (1861), 9 H. L. Gas. 
iOa : A.-G. V. Slilem (1863), 2 B. & 0. 431 ; Di Sora v. 
PhilUpps (1863), iU H. L. Gas. 624 ; Ite Goppln (1866), 
2 on. App. 47 ; Smith v. Blakoy (_1867), L. R. 2 Q. B. 326 ; 
Whaley v. Garllbiu (1867), 15 w. R. 1183 : Qaudet v. 
Brown, Uolpel v. Cornlorth, Argos (Gargo Ex), The Hew- 
sous (1873), L. It. 5 P. C. 134 ; Rowley e, L. 8c N. W. Ry. 
(1873), 29 L. T. 180 ; River Wear Comrs. v, Adamson 
(1877), 2 App. Cas. 743 ; Re Goodman’s Trusts (1881), 
17 Ch. D. 2 du ; lie Lambert (1886), 56 L. J. Gh. 122 ; 
Special Purposes Income Tax Gomrs. v. Pomsel, [1891] 
A. U. 531 ; It. V. City of Loudon Gourt Judge, [1892] 1 
u. B. 273 ; It. v. Brixton I’rlson, Re Perolvid (1907), 76 
L. J. K. B. 619 ; It. V. Dibdon, [1910] P, 67 ; Tuokef v, 
Oldbury U. C., [1912] 2 K. B. 317 ; Vaohor v. London 
Society of Compositors, [1913] A. G. 107 ; Ward v. Pitt, 
Lloyd V. Powell Duliryn Steam Goal Go., [1913] 2 K. B. 130 ; 
Jtie Bouier, [1915] 1 K. B. 21 ; R. v. Naguib, [1917] 1 
K. B. 359 ; U. W. Ry. 6c Mid. Ry. v, Bristol Gorpn. (1918), 
87 L. J. Gh. 414; Bourne v, Keane, [1919] A. G. 815 ; 
Thomson v. ISt. Catharine’s OoUogo, etc., [1919] A. G. 468 ; 
Perlak Petroleum MaatsohappiJ v. Been, [1924] 1 E. B. 
111 . 

269. Statement in wiU— In custody of stranger.] 

(1 ) A. claimed a peerage. An estate was alleged 

to be annexed to the title. Persons who, in the 
event of the peerage being extinct, would be 
entitled to the estate, but who ^eged that their 
title would be defeated if the claim to the peerage 
should be established, were allowed to appear, & 

he heard in opposition to the claim. , 

(2) A copy of a plate of the arms of the Kmghts 
of the Garter, now existing in the Chapel Boyal 
at Windsor, was received m evidence, the p^te 
itself not being removable, except by authority 
of the Queen, & no such plate having been removed 
since first put up in the reign of Henry V. 

(3) Though tne rule in peerage cases is, that the 
original will must itself be produced to the Com- 
mittee, a copy of a will brought by the officer from 
th ** Prerogative Ct. was admitted in evidence, such 
will having been made at a tune when the course 
of the officers of that ct. was to take copies of wills, 
& to return the ori^nalslbo the exors., & the persons 


now opposing the admission of the copy being the 
representatives of those exors. 

(4) Semble : the recitals in private Acts of Parlia- 
ment of very recent date are not evidence of the 
facts stated in them, such recitals being no longer 
submitted to the previous approval of the judges. 

(5) When the legislature has directed that a 
particular rule as to evidence shall be adopted 
“ in every court of civil judicature,” though those 
words do not include a Conunittee for Privileges, 
such Committee will, if the rule itself is convenient, 
adopt & act upon it. C. L. P. Act, 1854 (c. 125), 
s. 27, which permits in all cts. of civil jurisdiction 
comparison of handwriting as a means of evidence 
was therefore adopted by the Committee. 

(6) In 1671, the Crown issued a commission to 
authorise the College of Heralds to receive & record 
the family pedig^es of all such ” Benefactors,” 
as should be willing to contribute sums of money 
for the rebuildii^ of the Heralds’ College, before 
then destroyed in the Great Fire of London. A 
pedigree so furnished to the College by a member 
of a family, & the signature to which was proved, 
was received in evidence, but only as a dectoation 
of a member of the family. 

(7) The declarations of a wife, as to the state^of 
her husband’s family, are equally admissible with 
the declarations of a husband as to the state of 
to wife’s family. This admissibility does not 
extend to statements made by the wife’s father. 

(8) If a party is admitted to oppose a claim of 
peerage, he must make his opening statement 
after daimant’s evidence has been closed, whether 
claimant’s counsel sums up or not. 

(9) The book called ” Arms & Descents of the 
Nobility, E. 16,” though produced from the 
Heralds’ College, is not admissible in evidence, 
not being kept under authority of any official 
order, or in discharge of any official duty. 

(10) A nobleman who had the wardship of 
another nobleman, imder a grant from the Ciown, 
made a will. This will contained a statement of 
the marriage of the ward with testator’s daughter, 
accompanied by a direction, that in the event of 
the death of the ward his younger brother should 
marry the lady. The will was tendered in evidence 
to prove that the ward had a yoimger brother. 
Qu. : whether it was admissible. 

(11) An old ” collection of monumental 
inscriptions ” in country churches : — Held : inad- 
missible to show what had been the inscription on 
a partly defaced tomb. 

(12) A barrister who had attended as counsel 
for claimant of a peerage during the whole of one 
session, was, at the commencement of the next, 
appointed A.-G. The Committee for F^vileges 
allowed him to continue to act as counsel for 
claimant, &; accepted the Solicitor-General as his 
representative on the part of the Crown. 

(13) Letters addressed to A lady who had married 
into a particular family wer^ produced from the 
custody of a member of that family, who likewise 

ssessed many other family papers & deeds, & 
held by descent some of the property formerly 
belonging to the husband of the addrei^e of the 
letters : — Held : admissible in evidence, to show 
in what character she was addressed by members 
of her own family. 

(14) Bill filed in Chancery by A. as next friend 
to B. Deft, put in on answer, which was not 
signed ; but there was indorsed a consent by A., 
that this answer should be received without oath. 
The bill & answer were produced from the proper 
office : — Held : they were admissible in evidence. 

(15) A pedigree ” touching the name & families 
of Talbots,” though proved to be in the hand- 
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wilting of a former Garter King of Arms, not being 
shown to be a book k^t by him in discharge of his 
duty in that office : — Held : inadmissible. 

(16) A visitation was produced from the proper 
office ; the commission under which it was taken 
could not be found. The visitation puroorted to 
have been taken W deputation from Clarenceux 
King of Arms. The deputation was produced. 
It recited the commission, & the power therein 
contained for Clarenceux to appoint his deputies : 
— Held : the visitation was admissible in evidence. 

(17) A record of a Royal warrant of precedence 
was produced from the Heralds* Office ; the 

. original had been sought for at the Home Office, 
& the State Paper Office, but in vain. It was a 
part of the duty of the heralds to record such 
warrants. The record was received in evidence. 

(18) W. erected in a church a monument to the 
memory of T., whom he described in the inscription 
thereon to have been his, W.*8 father. The 
inscription had been put up after W. had been 
engaged in a controversy as to his relationship 
with 0., but it did not directly relate to that 
controversy. It was admitted in evidence. 

(19) It was necessary to prove that W. married 
M. ; there was no certificate of marriage found, 
but the wHl of her imcle T. was produced. It was 
in these words ; “ All this I give to my nephew, 
W.,** who was identified as the W. in question ; 
and the Act Book from Doctors* Commons was 
produced, granting administration to “ W. nephew, 
minor, & universal legatee.** Received as proof 
that a marriage had taken place between W. & D. 
— Shrbwsbury (Peerage) Case (1858), 7 H. L. 
Oas. 1 ; HE. R. 1, H. L. 

Annotations : — As to (2) ^xud. 

(1861), 8 H. L. Cm. 21. Gt 

Buckley (1870), 10 D. & S. 973 , x-viiui V. ull'tiiy, (Tturufc V. 

FiMoia (1879), 12 Ch. D. 411 ; Lyoll v. Keonody, Kennedy 

V. Lyell (1889), 14 App. Cas. 437. 

270. Document not signed by ancestor.] — 
Vaux (Peerage) Case, No. 30, ante. 

271. Letters — Addressed to wife of member of 
the family.]-— S hrewsbury (Peerage) Case, No. 
260, ante. 

272. Family pedigree — In ancestor’s hand- 
writing.]— F itzwaltbr (Peerage) Case, No. 167, 
ante. 

278. Produced from Heralds’ Office.] — 

Tracy (Peerage) Case (1843), 10 Cl. & Fin. 164 ; 

1 L. T. O. S. 310 ; 8 B. R. 700, H. L. 

274. .] — Shrewsbury (Peerage) 

Case, No. 269, ante. 

276. Visitation of Heralds,] — ^P ouni v. 

Gray, Sturla v. Freccia, No. 239, ante. 

276. In handwriting of former King at 

Arms — ^Not kept in discharge of duty.] — Shrews- 
bury (Peerage) Case, No. 269, ante. 

277. .] — Roscommon’s (Earl) Case, No. 

254, ante. 

278. Marriage registers — Proof of error.]— 
Chandos (Peerage) Case (1802), Brydge’s Report 
1 ; Cruise on Dignities 2nd ed. 244 ; cited in 
Hubback on Evidence of Succession at p. 482, H. L. 
Annotattofw Oonsd. Lloyd t>. Paasiiurham (1809), 16 Ves. 

69. BfM. Braybroko v. Innklp (1^), 8 Vos. 417 ; Roh- 

oominon*B Case (1828), 6 Cl. & Fin. 97. 

279. Copies.] — Marchmount (Peerage) 

Case (1822), Minutes of Evidence of IhxKseedings 
before the Committee of Privileges, May 21 ; cited 
in Halsbury’s Laws of England, Vol. XIll., 
p. 586, n. 

280. Foreign registers.] — Perth 

(Earldom) Case, No. 64, ante. 


281. Entry of grant of licence.] — Lanes- 

borough’s (Earl) Case (1848), 1 H. L. Cas. 
610, n.; 9 E. R. 858, H. L. 

282. Entry not in regular course of 

register.] — A memorandum in a remster of a church 
by its deceased rector made about one hundred & 
eight years ago, though not a contemporaneous 
entry made in the regular course of the register is 
admissible as evidence, & goes to prove that the 
rector did the things stated in the memorandum. — , 
Lauderdale (Peerage) Case (1885), 10 App. Cas. 
692, H. L. 

Annotations : — ^Mentd. Lovat (Peerage) Case (1885), 10 App. 
Cas. 763 ; Wlnans a. A.-G., [1904] A. C. 287 ; Casdagli 
V. Casdagli, 11919] A. C. 145. 

288. Copy of will.] — Copies of wills are not 
evidence to support a claim of peerage. The 
originals must be produced. — Netterville (Peer- 
age) Case (1831), 2 Dow. & Cl. 342 ; 6 E. R. 765, 
H. Li. 

Annotation : — ^Refd. Donouglmioro (Peerage) Case (1853), 3 
H. L. Cas. 822. 

-.] — Wharton (Peerage) Case, No. 


53, anie. 

285. .] — Shrewsbury (Peerage) Case, 

No. 269, ante. 

286. Records from Heralds’ Office — Funeral 
certificate.] — Vaux (Peerage) Case, No. 30, ante. 

287. Warrant of precedence.] — Shrews- 

bury (Peerage) Case, No. 269, ante. 

.] — See, also, Nos. 273, 274, ante. 

288. Tombstone inscription.] — Tracy (Peer- 
age) Case, No. 267, ante. 


W. N. 226 

290. 


— Fairfax (Peerage) Case, [1908] 
I, H. L. 


Secondary evidence where defaced.]- 


Shrewsbury (Peerage) Case, No. 269, ante. 

291. Private Act of Parliament — Submission to 
approval of Judges.] — ^Wharton (Peerage) Case, 
No. 53, ante. 

292. .] — Shrewsbury (Peerage) 

Case, No. 269, ante, 

293. Recitals.] — ^Polini v. Gray, Sturla 

r. Freccia, No. 239, ante. 

294. Return of Royal Commission — Not signed 
& sealed.] — Slane (Peerage) Case, No. 266, 
ante. 

295. Plate of the Arms of Knights of the 
Garter.] — Shrewsbury (Peerage) Case, No. 269, 
ante. 

296. Printed case — To show pedigree prepared 
post litem motam.] — Annandale (Peerage) Case 
(1878), Minutes of Evidence of Proceedings before 
the Committee of Privileges, p. 139. 

297. Memorandum in church register.] — 
Lauderdaijb (Peerage) Case, No. 282, ante. 

298. Declarations — Of husband.] — Shrewsbury 
(Peerage) Case, No. 269, ante. 

299. Of wife.] — Shrewsbury (Peerage) 

Case, No. 269, ante. 

800. Of wife’s father.] — Shrewsbury 

(Peerage) Case, No. 269, ante. 

301. Of relatives.] — Lindsay (Pebracjjp) 

Case (1877), Minutes of Evidence of Proceedings 
before the Committee of Privileges. 

802. .] — Fairfax (Peerage) Case, 

[1908] W. N. 226, H. L. 

808. D]^ng declaration.] — Anglesba 

(Earldom) Case (1771), Cruise on Dignities, 276 ; 
cited in 4 Camp, at p. 411 ; cited in 13 Yes. at 
p. 146, H. L. 

Annotations .•—Comd. Vowlea r. Yonng (1806). 13 Vos. 140. 

BeM. Berkoley (Peerage) Case (1811), 4 Comp. 401. 

804. Proper custody of peerage documents.] — 

Boos (Barony) Case (1666), Oouini 
Writ, 261, H. L, 


Llins’s Baronies by 
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Part II. — Baronetage. 


805. A title of dignity.] — Lapierb v. Germain 
(Sir John) & Norfolk (Duchess), No. 118, ante. 

806. Nature of dignity.] — (1) The King may 
erect any name of dignity, which was not before ; 
& for that reason the King may create a dignity, 
by name of baronet, & create one to be a baronet, 
to him & his heirs males of his body issuing. 

(2) If he does not create him of some place, he 
shall not have an estate tail, but fee simple con- 
ditional, which shall be forfeited for felony. 

(3) If he create him baronet of a place, then he 
sh^l have an estate-tail, within the Statute de 
Donis, 1285 (c. 1) ; & the King may grant to him 
& the heirs males of his body precedency before 
Knights Baronets, Knights of the Bath, & Knights 
B^helors, & also may grant precedency to their 
wives, so^ & daughters, etc., & he cannot create 
any dignity above the dignity of a baronet, & 
under the dignity of a baron ; & the creation of 
liis dignity of a baronet shall not discharge the heir 
to be in guard, as if the heir be made a knight, 
for ho is not made knight by this, for the dignity 
of a knight is not descendible. — Honours & 
Dignities, Creation op Baronets (1612), 12 
Co. Rep. 81 ; 77 B. R. 1359. 

Annoiatiom : — Aa to (2) N.P. Re llivctt-Camao’s Will (1885), 


30 Ch. D. 130. Held. R. v. Knowles (1694), 12 Mod, Hop, 
55. 

307. Incorporeal hereditament — Baronet 

tenant In tail.1— A dignity of title of honour, as 
an incorporeal hereditament, is “ land ” within 
Settled Land Act, 1882 (c. 38), s. 37. When a 
^gnity is limited to the heirs of the body, then 
although no place be named in the creation of 
the title, the dignity is within the Statute de 
Donis, 1285 (c. 1), & descendible as an estate tail, 
& the patent docs not create a fee simple condi- 
tional. There is no difference in these rejects 
between a baronetcy & other descendible digfni- 
ties. — ]i>e Rivett-Carnac’s W^ll (1885), 30 Ch. D. 
136 ; 54 L. J. Ch. 1074 ; 53 L. T. 81 ; 33 W. R. 
837; IT. L. R. 582. 

Annotationa Reid. Hill r. Hill. [1897] 1 Q. B. 483 ; Cowley 
V. Cowley. [19001 1*. 305. Mentd. Re Aylesford^s S. E. 
(188G), 32 Ch. J). 162 ; Re Sebright's S. E. (1880), 65 
L. T. 354. 

808. Claim to baronetcy — ^Proof — Necessity for 
documentary evidence.]— Cox of Dunmanway 
(Baronetcy) Case (1911), Times, Nov. 10, P. 0. 

Under Legitimacy Declaration Act» 1858 

(c. 93).] — See Bastardy, Vol. III., p. 369, No. 
103. 


Part III— Knighthood. 

309. Nature ot dignity— Not local title.]— Lokd Advocate v. Wadkek Teustbes, No. 323, post 


Part IV. — College of Arms. 


310. Name of dignity — Necessity to sue & be 
sued by title- Garter King at Arms.] — Garter 
King at Arms is a name of digmty & the possessor 
must bo sued by it. Qu, : if in matters not con- 
cerning his office. — DETincK’s Case (1591), Cro. 
Eliz. 224 ; 1 Leon. 248 ; 78 E. R. 480. 

Annotation PoUd. Holt v. Ward (1729), 2 Stra, 85(». 

311. Clarencleux.] — Holt v. Ward 

(1729), 1 Bam. K. B. 208, 247 ; 2 Stra. 850 ; 94 
E. R. 142, 169. 

312. .] — Garter King at Arms 

is parcel of the name, & the possessor must sue & 
be sued by this title. — Clarencieux v. Dethick 
(1597), Cro. Eliz. 542 ; 78 E. R. 788. 

Annotation .—Reid. Holt v. Ward (1729), 1 Bam. K. B. 208. 

318. Herald of Chester — ^Appointment by letters 
patent — ^Appointment complete without inves- 
titure.] — ^Pinson v. Redhead (circa 1600), Noy, 
150 ; 74 E. R. 1112. 

Annotation : — ^Beld. R. v. Knowles (1603), 12 Mod. Rop. 65. 

314. Court of Honour — Constitution.] — How 
far the Earl Marshal alone, without the Constable 
of England, has a right to hold plea in matters 
relating to heraldry. — ^Anon. (1732), 2 Bam. 
K. B. 169 ; 94 E. R. 427. 

815. Somenet Herald — Privilege from arrest] — 
The officer of arms called Somerset Herald, being 
arrested on mesne process, the ct. refused to dis- 
charge him on motion, as a King’s servant. — 
Lesiib V. Disney (1834), 1 Cr. M. & R. 678 ; 3 

J.—VOI. vu» 


Dowl. 437 ; 5 Tyr. 181 ; 4 L. J, Ex, 15 ; 140 
B R 1211. 

Annotations: — DLstd. Bym v. Dibdin (1835), 1 Cr. M. & R. 

821. Refd. Swan v. Dakins (1855), 16 C. B. 77. 

316. .] — The Somerset Herald at 

Arms is one of the Queen’s servants in ordinary 
with fee, & bound to attend her whenever required, 
as well as on state ceremonials ; & is therefore 
privileged from arrest. — Dyer v. Disney (1847), 
16 M. & W. 312 ; 4 Dow. & L. 698 ; 10 L. J. 
Ex. 182 ; 153 E. R. 1208. 

Annotatirm : — Retd. Swan v. Dakins (185.')), 16 C. B. 77. 

317. Duties.] — Dyer v. Disney, No. 310, 

ante. 

818. Recording pedigrees — Joint action by 
Herald & Poursuivant for work done — Evidence 
necessary .1 — Windsor Herald dt Blue Mantle 
Poursuivant at Arms may, maintain a joint action 
for work labour in making out a pedigree, both 
having been on duty when the order for it was 
given, although only one of them was applied to 
by deft. In such an action pltfs. are bound to 
give general evidence of the pedi^ee being true 
unless this has been dispensed with by deft. — 
Townsend v. Neale (1809), 2 Camp. 190 ; 170 
E. R. 1125, N. P. 

Discovery against Poursuivant employed to 

protest.]—5cc Discovery, Vol. XVIII., p. 122, 
No. 71(i. 

Court of Chlvalry.]--5ce Courts, Vol. XVI., 
p. 193, Nos. 975^979. 

Assumption ot arms.]— iSec Name & Arms, Vol. 
XXXV., p. 711, Nob. 91-94. 

B 
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Part V. — Other Dignities. 


810. Devolution of dignity upon co-heiresses — 
.Performance of duties by deputy — Office of con- 
stable.] — Constable of England’s Case (1514), 
Keil. 170 ; 72 B. R. 346. 

820. Office of Lord Great Chamberlain 

— Status of deputy.] — The office of Lord Great 
Chamberlain of En^and is hereditary ; & where 
a person dies seised in fee of this office, leaving two 
sixers, the office belongs to both sisters, &; they 
may execute it by deputy ; but such deputy must 
be approved of by the King, & must not be of a 
degree inferior to a knight. — Lord Great Cham- 
berlain’s Case, Ex p, Burrell (1781), 2 Bro. 
Pari. Cas. 146 ; 1 E. R. 850, H. L. 

821. Rule as to subsequent descent.] — 

Constable op England’s Case (1514), Keil. 170 ; 
72 E. R. 346. 

322. Office of Standard Bearer of Scotland — 
Nature of office.] — The right to the office or dignity 
of Royal Standard Bearer of Scotland was estab- 
lished by the appellant since that office or title 
was granted jure aanguinia, & therefore, as there 
had been nb failure of heirs who could have exer- 
cised the right, the alleged vesting of the office by 
an ai>prisement in the predecessor of resp. in 1670 
was inoperative, because the office was neither 
feudal nor made alienable nor put in commercio 


by any Act of Parliament. — ^Wedderburn v. 
Lauderdale (Earl), [1910] A. C. 342 ; 26 

T. L. R. 389 ; 54 Sol. Jo. 441, H. L. 

323. Usher of White Rod In Scotland — Right to 
foes of honour — ^Titles of United Kingdom.] — ^By 
the Treaty of Union between England & Scotland 
it was provided, art. 20, “ That all heritable 
offices ... be reserved to the owners thereof as 
rights of property in the same manner as they 
are now enjoyed by the laws of Scotland notwith- 
standing this treaty ” : — Held : this treaty did 
not enlarge the rights of the holders of the heritable 
office of Usher of the White Rod in Scotland so 
as to entitle them to claim fees of honour from all 
recipients of honours whose titles were titles of 
the United Kingdom of Great Britain & Ireland ; 
& the holders of the said heritable office were only 
entitled to fees from a Scotsman who received an 
honour or from an Englishman when he was the 
recipient of a purely Scottish honour. 

The order of knighthood is not in any sense a 
local title. It is an order of chivalry recognisable 
in every part of the King’s dominions, & differs in 
that respect altogether from an earldom conferred 
by the King os Sovereign of the Kingdom of 
Scotland (Lord Atkinson). — Lord Advocate r. 
Walker Trustees, [1912] A. 0. 95 ; 106 L. T. 
104 ; 28 T. L. R. 101, H. L. 
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Note . — The law affecting perpetuities in this Title is only concerned with interests arising in futuro ifb 
not with interests arising in praesenti, -r ^ 

In considering cases in this Title regard must he had to the effect of the Law of Property Act, 1926 
(c. 20), M. 161-166. 

Part I. — ^The Rule Against Perpetuities. 


Sect. 1.— PERIOD ALLOWED FOR SUSPENSION 
OF VESTING. 

Sub-sect. 1. — The Rule. 

1. Statement of rule.] — An executory devise of 
an estate of inheritance to a person unborn when 
he shall attain the age of twenty-ono years, is good ; 
& there is no danger of a perpetuity. — S tebhens v. 
Stephens (1736), Cas. temp. Talb. 228 ; 2 Bam. 
K. B. 376 ; 26 E. R. 761, L. 0. 

Annotations : — Ooiud. Doe d. Harris v. Howoll (1829), 10 
B. & C. 191 : Duffleld v. Duffleld (1829), 3 Bll. N. S. 260 ; 
CJadell V. Palmer (1833), 1 Cl. & Fin. 372 ; Dmigrannon v. 
Smith (1846), 1 2 Cl. &; Fin. 546. Held. Qowor v. OroHvenor 
(1740), Bam. Ch. 54 ; Buflar v. Bradford (1741), 2 Atk. 
220 ; Gibson v. Montfort, Jloffors t). Gibson (1750), 1 
Vos. Son. 485 ; Sheppard v. Lessim^ham (1761), Amb. 122 ; 
Toynham v. Webb (1761), 2 Vos. Son. 198 ; Doe v. 
Fonneroan(1780),2 Doug. K. B. 487 ; Thellussonv.lVood- 
ford (1798), 4 Vos. 227 ; Ackers v. Phipps (1835). 9 Bll. 
N. S. 430 ; Elbome u. Goode (1844), 14 Him. l65 ; Holmes 
V. Prescott (1864), 3 Now Bop. 569 ; lie Astor, Astnr v. 
Astor, ri922] 1 Ch. 364. Hentd. Siiilth v. Newport (1742), 
2 Atk. 344 ; Lovoll v. Lovoll (1743), 3 Atk. 11 ; Hodgson 
V. Beotlye (1863), 1 Horn. & M. 370. 

2. .] — Gk>ODTiTLB d. Gurnall V. Wood 

(1740), Willes, 211; 7 Term Rep. 103, n. ; 2 
Eq. Cas. Abr. 342 ; 12.5 E. R. 1136. 

Annotations : — Consd. Doe v. Hutton (1804), 3 Bos. & P. 
643 ; Cadoll v. Palmor (1833), 1 Cl. & Fin. 372. Reid. 
Jones V. Boo (1789), 3 Term Bop. 88 ; Thellusson v. 
Woodford (1805), 1 Bos. & P. N. R. 367 ; VlUar v. Glll)ey 
(1906), 75 L. J. Ch. 308. Mentd. Goodright v. Forrester 
(1807), 8 East, 652. 

3. ,] — Executory devise to the heirs of 

A.*8 body, by a second husband on failure of issue 
by the first now living, too remote a contingency, 
& therefore void. 

It is a future devise to take place after on 
indefinite failure of issue of the body of a former 
devisee, which fai* exceeds the allowed compass 
of a life or lives in being & twenty-one years after, 
which is the line now drawn & very sensibly &• 
rightly drawn (Lord Mansfield, C.J.). — Good- 
man V. Goodright (1759), 2 Burr, 873 ; 1 Wm. Bl. 
188 ; 97 E. R. 608. 

Annotations : — ^Reld. Doe t?. Fonnereau (1780), 2 Doug. K. B. 
487 ; Habergham u. Vincent (1792), 6 Term Rep. 92 ; 
Cadell V. Palmer (1833), 1 Cl. & bin. 372. 

. 4. .] — It is not necessary to enter 

minutely into the history or reason of the law in 
setting bounds to the disposing power of every 
species of property in this kingdom : it may be 
sufficient to say, that the law, from an indulgence 
to the natural wishes of men to perpetuate their 
property in their own families, or the families 
they adopt, lias given them a power of control over 
it for one or more lives in being at the same time, 
& twenty-one years after in case of infancy. But 
public convenience found constitutional policy 
& the spirit of liberty, wliich breathes through 
every pait of our law, will not endure any species 
of property to be chained down any longer ; & 
therefore, if testator meant, in this cose, to lock 
up his leasehold & personal estate beyond his 
daughter’s life, & that this bequest should hang 
like a cloud, to burst upon it, when there should 
be a failure of her issue ** at any time after her 
death^i” his intention was an illegal one, & must 
yield to the law, & the bequest be void. If, 
on the contrary, he intended, that this bequest 
over BhoT«ld t“>e nlp-oe nnon the event of his 


daughter’s dying without issue, “ living at the time 
of her death,” then his intention being confined 
to a life in being, is a^eable to the rules of law, 
& the bequest over will be a good one ; & therefore 
the question proposed strikes at the true point of 
this case. When did testator intend this bequest 
over should take effect ? For once fix that 
intention, & the law decides upon it without the 
least ambiguity {per Cub,). — ^Keiley v. Fowler 
( 1768), Wilm. 298; 3 Bro. Pari. Cas. 299; 97 
E. R. 115, H. L. 

Annotations .* — Consd. Bigge v. Benslev (1783), 1 Bro. 0. C. 
188. Md. Doe V. Lydo (1787), 1 Term Rro. 5984 
Kirkpatrick v. Kilpatrick (1807). 13 Vee. 476 ; C^pbeli 
V. Harding (1831), 2 Rubs. & M. 390 ; Garratt v. Oookerell 
(1842), lY. & C. Ch. Can. 494. Mentd. Pye v. Linwood 
h842), 6 .Tur. 618 ; Harris v. Davis (1844), 1 Coll. 416; 
Tumor V. Frarnptou (1846), 2 Coll. 331. 

6. .] — In Stephens v. Stephens, No. 1, ante, 

the ct. took a large stride of twenty-one years 
after a life in being. The argument was, that this 
would not create a perpetuity. Former cases 
had said, a limitation might be made to take effect 
on 'the death of a person in esse, or the birth of a 
posthumous child, & alionation was not restrained 
for any longer time in St^hena v. Stephens, No, 
1, ante, for, if a devise could hold to a 
posthumous child, there could be no alienation 
till ho should attain the age of twenty-one (Lord 
Mansfield, C.J.), — Doe v. Fonnereau (1780), 
2 Doug. K. B. 487 ; 99 E. R. 311. 

Annotation : — ^Retd. Doc d. Scott v. Roach (1816), 5 M. & S. 
482. 

6. .] — Jbb V. Audlby, No. 16, post. 

7. .J — ^A power . to appoint among chil- 

dren does not extend to grandchildren, ^e ap- 
pointment being had under the power, the party 
taking benefit of it not obliged to make satis- 
faction out of the personal estate, which he took 
under the same will. — R obinson v. Hardcastlb 
( 1788), 2 Bro. 0. C. 344 ; 29 E. B. 193, L. 0. 
Annotations : — ^Reld. Routledgo v. Dorrfi (1794), 2 Ves. 857 ; 

Crompe v. Barrow (1799), 4 Ves. 681 ; Brudenoll v. Blwes 
(1801), 1 East, 442 ; Bray v. Bree (1834), 8 BIL N. S. 668 ; 
Williamson v. FarwoU (1887), 35 Ch. D. 128 ; Re Abbott, 
Peacock v. Frlgout, [1893] 1 Ch. 54 ; Re Hewett's Settlmt., 
Hewett V. Eldridge, [1915] 1 Ch. 810. 

8. .] — Thellusson v, Woodford, No. 67, 

post. 

9. .] — (1) Testator being entitled to 

leasehold premises tor terms of years, bequeathed 
them to trustees, on trust to permit his ^andson, 
B., to. take the profits’ thereof during ms life, & 
after his decease to permit such person, who for 
the time being would take by descent as heir 
male of the body of the B., his grandson, to take 
the profits thereof until some such person should 
attam the age of twenty-one years, dc then to 
convey the same to such person so attaining 
that age, his exors., administrators, & assigns; 
but if no such person should live to attain the 
age of twenty-one, then in trust to permit such 
person & persons successiYely, who for the time 
being would take by descent as heirs male of the 
body of testator’s son, father of B., to take the 
profits of the same leasehold premises until one 
of them should attain the age of twenty-one, 6 
then to convey the same to such heir male first 
attaining that age, his exors., administrators, d; 



56 


Perpetuities. 


Bed, 1 . — Period aUotoed for suspension of vesting : 

Siib-seets. 1 2, A,] 

assigns. At the death of B., the grandson, his son 
& heir, A., had attained the age of twenty-one, & 
entered into possession of the leasehold premises. 
Upon a bill died against him by the next of kin of 
teirf^tor : — Held : A. had not a good title to the 
leaseholds ; the bequest to the heir male of the 
grandson attaining twenty-one was void for 
remoteness, &, therefore, the next of kin of 
testator, at his death, became entitled to their 
disMbutive shares of the property on the death 
of the grandson. 

(2) Where a testator has made a gener^ 
bequest, one having a number of objects, there is 
no authority for holding that a ct. can so mould 
it as to say that it is divisible into two classes, the 
one embracing the lawful, & the other the unlaw- 
ful objects of his bounty. 

... It has been contended that, in applying 
this doctrine to the present case, we are un- 
warrantably adopting principles from the cases of 
gifts to classes of persons, such as children, 
brothers, or the like. & wliich have not been So 
ought not to be applied to a case where there is 
no gift to a class to take togetlier, but rather 
several gifts to a series of persons, who are to take 
in succession one after the other. There does not 
appear to ilie to bo any ground for this distinction 
(Bolfe, B.). 

(3) Our first duty is to constiue the will ; So 
this we must do, exactly in the same way as if 
the rule again^ perpetuity had never been 
established, or were repealed when the will was 
made (Paeke, B.). 

(4) It is not sufficient that it may vest within 
that period ; it must be good in its creation. So 
unless it is created in suclx terms that it cannot 
vest after the expiration of a life or lives in being, 
& twenty-one years So the pc^riod allowed for. 
gestation, it is not valid, & subsequent events 
cannot make it so (Cresswell, J.). 

If, at the time of its creation, the limitation 
is so framed, as not, ex necessitate, to take effect 
within the prescribed period, that is, if it is bad 
in its inception, it will not become valid by 
reason of the happening of subsequent events 
which may bring the time of actual vesting So 
taking effect within the period prescribed by law 
(Tindal, O.J.). — Dungannon (Lord) v. Smith 
(1846), 12 Cl. So Fin. 640 ; 10 Jur. 721 ; 8 E. R. 
1623, H. L. ; affg, S. C. sub nom. Kbh v, 
Dungannon (Lord) (1841), 1 Dr. So War. 609, 
L. C. 


Annotationa : — Aa to (1) Eetd. Holloway v. Webber, Holloway 
r. Holloway (1868), L. 11. 0 Eq. 623. Aa to (2) Conitt. 
Cattlin V. Browu (1853), 11 Hare, 372. Apld. Walunian 
V, Field (1864), Kay, 607. Refd. Pearka v. Moseley (1880), 
6 App. C!aB. 714 ; Ward v. Van der Loelf, Bumyoat v. 
Van dor Loefl, [1924] A. 0. 653. Aa to (4) Apld. Merlin v. 
Blamve (1858), 26 Beav. 126. OoiUBd. Christie v. Gosling 
(1866), L. K. 1 H. L. 279 ; Harrington r. Harrington 
(1871), 1 j. R. 6 H. L. 87. Reid. Greenwood v. Roberts 
(1861). 16 Beav. 92 ; Be Bonoe, Smith v. Bonoe, [1891] 
3 Ch. 242 ; Hancock v, Watson, [1902] A. C. 14 ; Re Hill, 
Hill V, Hill, [1002] 1 Ch. 807 ; Be Fane, Fane v. Fane, 
[1013] 1 Ch. 404 ; Re Atklnsom Atkinson v. Atkinson, 
11916] 1 Ch. 01. Generally, Reldf. Monyponny v. Bering 
(1850), 0 C. B. 703 : Htorrs v, Benbow (1863), 3 Be G. M. 
ScQ. 390 ; Doe d. Eyers v. Challis (1859), 29 L. J. Q. B. 
121 ; Re Roberts, Hepinc^n v. Roborts-Gawen (1881), 
19 B. 520 ; Rc Bawson, Johnston v. Hill (1888). 
39 Oh. D. 166 ; Re Woo^ Tullett v. Colville, [1894] 3 
Ch. 381 ; Be Lowman, Bovenish v. Poster (1895), 73 
^ Hewett*8 SettlmtM, Hewett r. Eldrld^, 
^16J 1 CJh. 810 ; Be Boloitte, QrlfflthB e. BdloRto, [1926] 


10. .]— Biagrove V. Hancock, No. 19, post. 

!!• .J — ^Where a fund was given to a 

verson for life. So after her decease to her children, 
)ut accompanied, as to daughters or female issue. 


with a restraint on anticipation : — Held : the 
restraint was void as infringing the rule against 
perpetuities. 

Ohancellors established thm rule in favour 
of alienation ; that property could not be tied up 
longer than for a life in being & twenty-one years 
after. That is called the rule against pei^etuities 
(Jessel, M.B.). 

The law does not recognise dispositions whicli 
would practically make property inalienable for 
ever (Jessel, M.R.). — Re Ridley, Buckton v. 
Hay (1879), 11 Oh. D. 646 ; 48 L. J. Ch. 563 ; 41 
L. T. 336 ; 43 J. P. 688 ; 27 W. R. 627. 

Annotationa : — Oonsd. Herbert v. Webster (1880), 15 C!b. B. 

610 : Re Game, Game v. Tennent, [1907] 1 Ch. 276. 

Refd. Be Errington, Bawtree v. Errl^ton, [1887] W. N. 

23 ; Be Femeley's Trusts, [1002] 1 Ch. 543. 

12, .] — (1) Testetor gave his residuary 

estate upon trust for his wife for life, So after her 
decease upon trusts for the benefit of his brother 
0. So his present So future issue as his wife should 
appoint. The wife appointed the property in 
trust for C. for life So ^ter his death for all Ms 
cMldren who had attained or should attain the 
age of twenty-five years if bom in her lifetime or 
twenty-one years if bom after her decease. C. had 
nine cMldren only all of whom were bom in the 
lifetime of originM testator, So all of whom had 
attained twenty-five before the death of the 
appointor ; — Held : upon the appointment taking 
effect it was certain that within the limits of 
perpetuity not only would the persons to take be 
ascertained but their interests would be vested 
So the amount of their shares fixed ; So consequently 
that the appointment was valid. 

(2) The rule against perpetuities requires that 
every estate or interest must vest, if at all, not 
later than twenty-one years after the determina- 
tion of some life in being at the time of the creation 
of such estate or interest, So not only must the 
person to take be ascertained, but the amount of 
his intei*est must be ascertained within the 
prescribed period (Joyce, J.). 

(3) The period within which estates & interests 
limited by the appointment made in exercise of 
a special power must vest does not begin from the 
death of the person exorcising the power, but, if 
such power was created by a will, from the death 
of the original testator (Joyce, J.), 

(4) When it is stated in Jarman on Wills 
(5th ed. Vol. I. p. 259) that the test by which the 
validity of such a gift as that wMch 1 have had to 
consider must be tried is to read it as inserted in 
the deed or creating the power in the place of 
the powers it is not meant that the precise language 
of the instrament exercisi^ the power in the 
present case the will of M. is to be read into the 
instrument creating it, viz. the will of G. 

The will of M. [the wife] was an ambulatory 
document having no force or effect whatever until 
her death (Joyce, J.). — Be Thompson, Thompson 
V. Thompson, [1906] 2 Oh. 199 ; 76 L. J. Ch. 699 ; 
96L. T. 97; 64 W. R. 613. 

Annotationa : — Aa to (1) Oonsd. Public Trustee v. 

Pearce, [1921] 2 Ch. 1. Retd. Be Clarke’s Settlmt. Trust, 

Wanklyn v. Streatfelld, [1916] 1 Ch. 467. OenerdUy, 

Mentd. Be Peyser, Landon v. Peyser, [1910] 2 Ch. 444 ; Be 

Popham, Buller V. Pophun (1914), 58 Sol. Jo. 673. 

18 , .] — jReFANB,FANEi;.FANE,No.462,po«<. 

Period of gestation.}— Sub-sect. 4, post. 


Sub-sect. 2. — ^Ascertainment of Persons 
AND Interests. 

A. Fttiure Estate must he Good in its Creation. 
14. Must necessarily vest within period.] — 
MASSBNBXTBaH V. AsH, No. 182, post 
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16. ♦]—(l) Testator gave £1,000 to M. 

& th© issuo of her body & in default of such issue 
he gave the £1,000 to be equally divided between 
th© daughters then living of J. & E., his wife. 
This devise takes in daughters of J. & E. bom 
after testator*s deatli, & therefoi*e the limitation 
is too remote. 

The limitations of personal estate are void 
unless they necessarily vest, if at all, within a 
life or lives in being, & twenty-one years or nine 
or ten months afterwards (Kenyon, M.R.). 

^^6 . ^^®stion before me is, not whether the 
limitation is good in the events which have 
happened, but whether it was good in its creation 
(Kenyon, M.R.). 

(2) I am desired to do in this case something 
which I do not feel myself at liberty to do, 
namely, to suppose it impossible for persons in 
^ advanced an age ... to have children 
^ENYON, M.R.). — Jeb V. Audley (1787), 1 Cox, 
Eq. Cas. 324 ; 29 E. R. 1186. 

to (1) Apld. Iloutlodge v. Doirll (1794), 

2 Ves. 357. Consd. Leake v. Uobinsou (1817), 2 Mer. 363. 

V. Smith (1846). 12 a. & Fin. 646. 

Mxpld. CatUin t>. Brown (1853). 11 Hare, 372. Apld. 

Wood, Tullett V. Colvlllo, [1894] 3 Ch. 381. Betd. 

Deerhurst v. St. Albans (1820), 5 Madd. 232 ; Bull v. 

MtehaiJ (1826), 1 Russ. 213 ; CJampbell v. Hapding 

(1831). 2 Russ. & M. 390 ; Cadell v. Palmer (1833), 10 
i Harvey v, Straoey (1852), 1 Drew. 73 ; James 
1 & Q* 40 ; Knapplnflru. Toml^on 

(J864). 12 W. R. 784 ; Pearka v. ' 


Moseley (1880), 5 Ap 


r- ”• f JL V. juuTOiojr \xoovjf u aPP. 

Cm. 714 ; He Bowles, Amodroz t». Bowles, [10021 2 Oh. 
660 ; Hancock u. Watson. [1902] A. C. 14. Aa to(2) Apld. 
He Sayer*s Trusts (1867). 36 L. J. Ch. 350. Foild. He 
Dawson, Johnston «. Hill (1888), 39 Ch. D. 155 ; Johnston 
?* 37 W. R. 51. iUild. He Hocklnff, Mloholl u. 

®37 ; He CMenovo, Perkin v. Bland 
(1^8). 122 L. T. isi ; Ward v. Van Der Loeff, Burnyeat 
V. Van Der Loefl, [1924] A. O. 653 ; Re Doloitte. Griffiths 
«. gelo Itte. [1926] Ch. 66. (fenerallv, Refd. Doe d. Kvers 
L. j. <J. II. 121 ; Stuart u. Cockerell 
(1869), L. R, 7 Eq. 363. Mentd. Pyo v. Linwood (1842), 

; Vandorplank v. Klnpr (1843), 12 L. J. Ch. 
497 ; Heasman v. Pearso (1871), L. R, 11 Kq. 622. 

16, .] — (1) A gift is too remote, unless, 

according to the intention of testator, some person 
must necessarily be in existence, with legal power 
to dispose of the property, within the period 
limited by the rules of law. 

(2) A gift must not only vest within the time 
limited by the rule against perpetuities, but the ' 
interests of the respective parties in the property, i 
must be capable of ascertainment witWi that 
period, otherwise the gift will be void. 

(3) Testator bequeathed leaseholds in*C. Street, 
having sixty years unexplrcd, & as to which there 
was no obligation on the part of the lessor to renew, 
to A. for life, with remainder to the children she 
should leave, & in default to B. He bequeathed 
to trustees other leaseholds, upon trust to accumu- 
late the rents, until the leases of the O. Street 
property “ should become nearly expired,” & then 
te apply such part thereof as mould be necessary 
in the renewal of the C. Street property, ” for the 
benefit of the respective persons to whom he had 
before, by his ^ven the same ” ; & the 
residue, after answering the purpose ^oresaid, 
he gave to his residuary legatees. Testator died 
before Accumulations Act, 1799 (c. 98), came into 
^oration: — Held: the trust for accumulation 
« renewal was void for remoteness & uncertainty. 
““Curtis, v. Lukin (1842), 6 Beav. 147 ; 11 
L. J. Oh. 380 ; 6 Jur. 721 ; 49 E. R. 633. 

to (1) Diftd. Oddle f>. Brown (1869), 4 

(18*)* 

4 De G. & J. 179 ; Wood v. Drew (1864), 33 Beav. 610. 

17. .] — ^Dungannon (Lord) v. Smith, No. 

anfe.* 

4 . 1 .^?/ "I ^ considering the validity of 

the limitations, the state of the fiunily at the death 
of testator, & not at the date of his will, is to be 


regarded ; &, therefore, if a gift be to such of the 
children of a particular parent as shall attain a 
mater age than twenty-one years, & the parent 
die in the lifetime of testator, & the class be 
ascertained at testator’s death, the gift is valid. 

(2) The limitation to the unborn children of 
testator’s children for their lives was not void for 
remoteness only, because it was a gift to persons 
who might be imbom at the death of testator. — 
Williams v, Tbale (1847), 0 Hare, 239 ; 67 E. R. 
1155. 


Annotai-Uma : — Aa to (1) FoUd. Southern v. Wollaston (1862), 
16 Beav. 276. Aldd. Re Hoof, Plokon v. Matthews (1878), 
48 L. J. Ch. 150. Reid. Peard v. Kekowloh (1852). 16 
Beav. 166 ; Re Dawson, Johnston v. Hill (1888), 39 Ch. D. 
165. Aato (2) Apld. Hampton v. Holman (1877), 6 Ch. D. 
183. 


19. •] — Testator devised his real estates 

to trustees, in trust to apply the rents for the 
maintenance & support of his wife & his present 
& future grandchildren, during the life of his wife, 

on her death, to convey the estates to all his 
present & future grandchildren, as they respectively 
attained the age of twenty-five years, to hold to 
them, their heirs & assigns, as tenants in common : 
— Held : the trust to convey was void for remote- 
ness. 

I take the settled nile of law to be that an 
executory devise in order to be good must be 
in such a form that it must, at all events, vest 
within the compass of a life or lives in being & 
twenty-one years after (Siiadwbll, V.-C.). — 
Blagrovb V. Hancock (1848), 16 Sim. 371 ; 18 
L. J. Ch. 20 ; 12 Jur. 1081 ; 60 E. R. 917. 

Annotaiiona .'--jConsd. Groonwood v. Roberts (1851), 15 

Beav. 92. ReM. Hobbs v. Parsons (1854). 23 L. T. O. S. 

47 ; Re Pinch. Abblss v. Bumoy (1881), 17 Ch. D. 211. 

20. .] — Bequest to A. for life with 

remmnder to such of liis children as should live to 
attain twenty-five equally with an imperative 
direction that the interest thereof while any 
person presumptively entitled should be under 
twenty-five should be applied for his maintenance 
& a discretionary power of advancement : — Held : 
void for remoteness. — Southern v, Wollaston 
(1862), 16 Beav. 166 ; 1 W. R. 86 ; 61 E. R. 740. 
Annotation .-oReld. Cam v. Salmon (1866), 5 W. R. 31. 

21. .] — ^A gift of a legacy to A. for life 

& afterwards to pay & divide it amongst his 
children who shall attain the age of twenty-five, 
is not too remote, if, by the death of A. at such a 
time before testator, all the cliildren must 
necessarily attain twenty-five within twenty-one 
years after testator’s death. — Southern v. 
Wollaston (1852), 16 Beav. 270 ; 22 L. J. Ch. 
664 ; 1 W. R. 86, 634 ; 61 E. R. 785. 

.-[---Coiisd. Re Dawson, Johnston v. Hill (1888), 

39 Ch. D. 156. 

22. .] — Testator, by his will, gave to 

A. a sum of £1,000 in trust to invest & accumulate, 
& pay the accumulated fund to any son he might 
have named John who should attain twenty-two 
years of age, & if the first son he should have & 
call John should die before twenty-two, then to 
the next son called John, & if no son called John 
should attain twenty-two years, then A. was to 
retain th© £1,000 for his own use. Testator then 
declared that his residuary estate should be 
^vided among his pecuniary & particular legatees 
in ^ proportion to the pa^ic^ar legacies. A. 
claimed to retain the £1,000 on the ground that 
the legacy was void as being too remote ; & the 
residuary legate^ claimed it according to their 
shares of the residue : — Held : (1) the legacy was 
void, as given upon a trust which might continue 
for more than a life in being & twenty-one years. 

(2) The residuary legate were entitled, & not 
A.— Joy V. Aspinwaul (1864), 23 L. T. O. S. 206. 
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^'—Period aCloued for auspension of vetting : 
SiOt-aect. 2. A. & B. 1 i 

??• •] — Morgan v. Gronow, No. 420, 

post, 

4^1 "'x — — Testator gave all his estate & 
to trustees upon trust for such of the 
ot his daughter A. as should attain the 
age of twenty-five. The eldest child attained 
twenty-five in the lifetime of testator: — Held: 
the gift was not void for remoteness because the 
cl^ to take was ascertained at the death of 
t^tor.— PicKEN V. Matthews (1878), 10 Oh. D. 

5 Ij* T. 631 ; syb nom. Be Hoop, Picken 
V . Matthews, 48 L. J. Oh. 160. 

.4nno<^ion« Ap^d, Be Moseley's Trusts (1879), 11 
Mervin, Mervln v. Crossman, [1891] 


MW TAXI, ATAOAVAU V. IXOVl J 

Reid. Re Barker, C^pon v. Flick (1905), 02 


Ch. D. 556, 

3 Ch. 197. 

L. T. 831. 

•] — Testatrix, Miss R., had a brother, 

a widower advanced in life, who had assumed the 
name of R. G., & had two children, one a bachelor 
^ mind, the other a daughter. By her 

will she bequeathed a fund to trustees in trust to 
pay the income to her brother for life, then to his 
son for life, & from & after the decease of both of 
them, upon trust to pay the income for life unto 
any immediate or direct descendants of my said 
broker or nephew who shall bear the name of 
Kt G. only, & from & after his or her decease, or 
m case of failure of any such immedi ♦te or direct 
descendant of my said brother or nephew who shall 
D(^ the name of R. G. only, upon trust for 
certmn specified charitable societies. There was 
a clause for determining the interests of any 
descendants who after becoming entitled to the 
income should abandon the name 
of R. G. Before the death of the nephew, a son 
born a^T the death of testatrix, of the daughter 
of testatrix’s brother, assumed by royal licence 
the name of R. G., & at the decease of the survivor 
of the brother & nephew there was no other 
defendant of either of them who bore that name : 

.• the limitations after the life interests 
were not void for remoteness. — Re Roberts, 
Repington V. Robbrts-Gawen (1881), 19 Ch. D. 
520 ; 46 L. T. 460, C. A. 

^ Savory (1888). 39 

w *4 Tulletto, ColvUle, [1894] 3 Ch. .381. 

Oh**352^**^^ Mauchester Kaoeoourse Co., 

26, -- — .] — London & South Western Ry. 
Co. V. Gomm, No. 106, post, 

4 . 1 .^* 7*^ — devised real estate imto & to 

the use of trustees in fee upon teost to pay the 
rents to her sister M. for life, then to M.’s children 
^cceswvely for their lives & after the death of 
* ’’utS children to her sister E. for life, & then 
® children successively for their lives, & after 
the deaths of M. & E. & ab their children to hold 
^0 pro^rty on such trusts as the longest liver of 
I should by deed or will 

^ ^ default of appointment upon trust 
M. & B. Burvired 

^ which she purported to 
the ppope^. The heir-at-law of H. 
“6 property as undispoeed of. The 
t out an ori ginating 

decided to whom they ought 

S«n2.™,2i . -^PpeM consented to decide the 

power of appointment was not 
n^ess^y aaceiteina^ withte a life orlb^es te 
A tw^ty-one years, the power was void 
A the property on the death of^e survivor of 


M. & E. & their children went as undisposed of 
to the heir-at-law. 

I must say a few words as to Avem v, Lloyd, 
No. 267, post, which is very liko the present case. 
The Vice-Chancellor there says that • . . there 
may be a limitation of valid life estates to the 
unborn children. . , , 

It may be contended that as the alienation of the 
estate is not prevented the case is not within the 
rule as to remoteness. But that is not the true 
way of looking at it. An executory limitation 
to take effect on the happening of an event which 
may not take place witlun a life in being & twenty- 
one yearn, is not made valid by the fact that the 
person in whose favour it is made can release it 
(Cotton, L.J.). — Be Hargreaves, Midglby v, 
Tatley (1889), 43 Ch. D. 401 ; 69 L. J. Cli. 384 ; 
62 L. T. 473 ; 38 W. R. 470, 0. A. 

AnnM^iona .-—Apld. Re Ashforth, Sibloy v. AsMorth, [1905] 

1 Ch. 535. Held. Re Parfione, Stockley v. Parsons (1890), 
45 Ch. D. 51 : Re Pane, Pane v. Fane, [1913] 1 Ch. 404. 

28. ,] — Testator, who died in 1847, by his 

will gave legacies to trustees, upon trust to 
establish day schools in certain parishes, & to 
continue the same for ever thereafter, & he declared 
that if at any time thereafter the govt, should 
establish a general system of education the tiiists 
of the legacies should determine, & ho bequeathed 
the legacies in the same manner as he had 
bequeathed the residue of his personal estate: — 
Held • there was an immediate disposition in 
favour of charity in pcri^etuity, & the residuary 
legatees took a future interest which was to arise 
upon an event which need not necessarily occur 
within the perpetuities limits, & the gift over to 
them was consequently bad . — Be Bowen, Lloyd 
Phillips v. Davis, [1893] 2 Ch. 491 ; 02 L. J. Ch. 
681 ; 08 L. T. 789 ; 41 W. R. 636 ; 9 T. L. R. 380 ; 
37 Sol. Jo. 386 ; 3 R. 629. 

Annolaiions : — ^Apid. Re Bamett-Waring 15. Painter Stainers 
Co- a»g8). 24 T. L.^1L 788. Polld. Re Peel's Release, 

? Ch. 218. Reid. Re Blunt's Trusts, Wigan v. 
timV2 Ch^^slsl ' Worthing Corpn. v. Heather, 

29. .] — A gift over of personal estate, 

limited to take effect upon an indefinite failure of 
issue of living persons, is not void for remoteness 
if the neccssaiy effect of the whole limitation under 
which the gift over & the prior gifts are madb is 
that the property will vest, if at afi, in some person 
absolutely within a life in being & twenty-one 
years. — Re Lowman, Devenish v. Pester, [18961 
2 Ch. 348 ; 64 L. J. Ch. 667 ; 72 L. T. 816 ; 11 
T. L. R. 396 ; 12 R. 362, 0. A. 

'Jbiitd. Re Hocking, Mlcholl v. Loe, [1898] 
S® CajBonove, Perkin r. Bland (1919), 
J22 L. T. 181. Mentd. Re Carter, Dodds c. Pearson, [1900] 

2 Ch. 3C 
Ch. 304, _ 

L. J. Ch. 298 

80. ,] — (1) A freehold estate was con- 

veyed by a vendor unto & to the use of the pur- 
chaser in fee simple, “ except & reserving unto 
the vendor a piece of land not less than forty feet 
m width commencing at the point A marked on 
the plan ** to the conveyance “ & terminating at 
the newest road to be made by the purchaser or 
his assignee on the estate so as to give access to 
such road i^m ” other landfl of the vendor. The 
exact position of the piece of land so excepted was 
not in any way defined either by boundaries or 
colour BO as to distinguish it from the rest of the 
land described in the conveyance & plan. Sub- 
s^uently the purchaser, who had bought the 
estate for bui l d ing purposes, prepared a road 
^ 40 feet width 

^e site for a road extending from the point A on 
the plan to the conveyance to an intended road. 
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also shown on the road plan & afterwards com- 
pleted, & which was the “ nearest road ** to the 

g oint A. Tins was said to operate as an election 
y the purchaser defining the “ 40 feet piece 
& so maJdng ^e uncerMn exception certain : — 
40 feet piece so said to have been 
defined had not been effectually excepted from the 
conveyance (a) because the conveyance operated 
at common law & not under the Statute of Uses, 
1535 (c. 10), BO that the exception, being in the 
nature of a limitation of an estate of freehold to 
commence in futuro, was bad ; & (6) because, 
even if the conveyance could be held to operate 
under the Statute of Uses, 1636 (c. 10), the 
exception was^ bad as infringing the rule against 
perpetuities, since any election necessary to give 
effect to the exception might not be made, accord- 
mg to the terms of the conveyance, until after 
the nearest road ** had been made by the pur- 
chaser^ or his assignee, an event not necessarily 
occurring within the period prescribed by the rule. 

(2) Qu, : whether an uncertainty in a grant or 
exception can bo made good by election. — 

Bethell, [1002] 2 

w: So, a A. ‘ “ 

’L«sa 

a925). 94 L"“‘(?h.2tl’” ”• 

3I*.— — -•] — T^tator, who died iu 1868, by 
his will dated in 1846, devised certain freehold 
property to his son for life, with remainder to his 
gr^dson in fee. Subsequently testator became 
entitled to the payment of a sum of money for 
certain lands taken by a railway co. for the pur- 
poses of the^ undertaking. Accordingly, by a 
codicil dated in 1857, testator bequeathed thiA guru 
to ms son & his two daughters in equal shares ; 
& he directed that if the minerals ” under the 
devised^ property should be worked the same 
should “ be divided in the same manner as before 
mentioned in three parts equal shares : — Held : 
the ^ft of the minerals to testator’s son & 
daughters, not being a present one, so that i>ie 
mmerals should pass to them immediately, but 
a conditional one, the division of the proceeds 
depending on the working ^ sale of the minerals, 
which condition might not happen within the 
penod allowed by law, the gift was void under the 
perpetuities. — Thomas v, Thomas 
(1902), 87 L. T. 68 ; 46 Sol. Jo. 685, C. A. 

82. .] — 2ie Wilmer’s ^usts, Moore v. 

Wingfield, No. 60, post 

Bewick, Byle v. Byle, No. 

209, post. 

34. .]—JRe Pane, Pane v. Pane, No. 462, 

post. * 

86, -- — j — ijj 1337 ijy granted & 
released an acre of land to trustees, upon trust to 
permit the same to be “ for ever thereafter ” used 
as & for a place for the instruction of seventy poor 
children resident within the parish “in the 
prmciples of the Church of England as by law 
^tablished, & in reading, vriting, casting accounte 
& other proper, useful & common learning for poor 
Chilean.” The deed also provided that if, by 
any law or statute or otherwise, the release should. 

to the charitable purposes thereby intended to 
he made & established, “ either not take effect, 
or, hav^ taken effect, shall afterwards cease or 
deternune or be defeated, or, the precise objects 
being for the education of poor 
children m the principles of the Church of England, 
become prevented,” then the trustees for the time 
^mg should stand seised of the land & the school 
house, if any, to be built thereon in trust for P., 


his heirs & assigns. By a codicil to his will P. 
provided for raising a sum of money for building 
a school house on Uie land, the balance to be 
applied as an endowment for the school for the 
payment of the schoolmaster & schoolmistress. 
P. died in 1838, & after his death the school house 
was built, & a sum of money stood invested in the 
names of the present trustees of the deed, repre- 
senting the money set apart by P. for the main- 
tenance Sd support of the school. The school was 
carried on until about 1920, but the income of the 
fund was insufficient for the maintenance of the 
schoolmistress ; the scholars’ attendance was very 
small ; & the school was practically derelict 
through the income being insufficient to enable it 
to be carried on ; — Held : the event contemplated 
by the clause of reverter had arisen, but the 
clause was void os a perpetuity, & the original 
gift being expressed to be perpetual, there could 
be no reverter or resulting trust to P.’s heir or 
personal representatives, eitW of the school & 
site or of the endowment fund . — Be Peel’s 
Beleasb, [1921] 2 Ch. 218 ; 90 L. J. Ch. 309 ; 127 
L. T. 123 ; 65 Sol. Jo. 680. 

86. Exception to rule — ^Limitations introduced 
by reference.]— jRe Pane, Pane r. Pane, No. 462, 
post. 

87. Effect of election by alienee — ^Power to 
release.] — Be Hargreaves, Midoley v. Tatley, 
No. 27, ante. 

88. .] — Savill Brothers, Ltd. v. Bethbll, 

No. 30, arde. 

Period of vesting.] — See Sect. 3, sub-sect. 1, poet. 

B. Effect of Svbsequent Events. 

89. Interest bad at inception — Validity.] — J ee v. 
Audley, No. 16, ante. 

40k Subsequent modification.] — 

Trust of a term during the respective minorities 
of the respective tenants for life or in tail in 
possession, etc., to receive & lay out the rents, etc., 
in stock, to accumulate, for sucli persons, as should 
upon the expiration of such minorities, or death 
of the minors, be tenants in possession, or entitled 
to the rents, &, of the age of twenty-one, too 
remote ; being void in its creation, is incapable 
of modification, so as to establish it in the extent, 
to winch it might have been originally carried. 

This trust is altogether void ; except so far as it 
is a trust for the payment of debts (Grant, M.B.). 
— Southampton (Lord) v. Hertford (Marquis) 
(1813), 2 Ves. & B. 64 ; 36 E. B. 239. 

.’“-Apld. Marshall v. Holloway (182^ 2 Swan. 
4.^2. Consd. iWand v. Wilson (1846), 4 Hare, 344. 
Arid. Dungannon v. Smith (1846), 12 Cl. & Jfla. 646. 
Befd. IbbotHon v. Ibbotson (1840). 10 Sim. 495 ; Browne 
V. Stoughton (1840), 14 Sim. 309 ; Turvln v. Newoome 
(1850), 3 K. & J. 16 ; Towart v. Lawson (1874), L. R. 18 
SSl; nM ' Warrington, Payne v. Grey, 

G012] 1 Ch. 343. Mentd. • Crosse v. Glennie (1843), i 
Y. & C, Ch. Cas. 237. 

41. .] — If the power of the trustees 

to cut timber for the purposes of settlement be 
permissive only, & not imperative, it is at least 
concurr^t with the right of the infant tenant 
in tail to the timber, &, to the extent in which it 
derogates from that right, it is liable to the 
objection of creating a perpetuity* 

The law, which adnuts of a strict settlement, 
admits that the corpus of the estate may be 
i n ali ena ble for centunes, by reason of disabilities 
which the law imposes. But it is another question 
whether the settlor may sujperadd a disaWity by 
making that also inahenaDle for centuries, the 
enjoyment -of which by law is not suspended for 
hour. It is material, in considering questions 
like these, to bear in mind that, although, oy force 
of a strict settlement, which the law allows, the 
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1 . — Period aUowed far auapemion of vesting : 
Svib^aeot. 2, B,, C. <fe D. ; sub-seal, 3.] 

corpus of the estate may be rendered inalienable 
for an indefinite time, the rents Sa profits are in 
a course of nninterrupted enjoyment & distribution 
as part of the personal estate of the tenant for life, 
though an infant ; Sn this observation applies as 
well to the timber growing on the estate of an infant 
tenant in tail, as to the other profits of the estate 
(WiGRAai, V.-C.). 

It is admitted on all hands, that the validity of 
the limitations in a will must be determined at the 
death of testator (Wigram, V.-C.). — Ferrand v. 
Wilson (1846), 4 Hare, 344 ; 15 L. J. Ch. 41 ; 9 
Jur. 860 ; 67 E. K. 680. 

AmiotatUma : — Gonid. Brlggrs t?. Oxford (1852), 1 De G. M. & 
O. 363. Reid. Dunsamion v. Smith (1846), 12 C)l. 8c Fin. 
M6 ; Birmingham Oanal Co» v, Cartwright (1879). 11 
Ch. B. 421. Mentd. Kokewich v. Marker (1851), 3 Mac. 
& G. 311 ; Lansdale v, Brl^ (1856), 8 De G. M. & G. 
391 ; Carroll e. Graham (1865), 11 Jur. N. S. 1012 ; Daeh- 
wood V. Masni^, [1891] 3 Ch. 306. 

42. 

No. 9, ante. 

48. 


-.] — Dungannon (Lord) v. Smith, 


-.] — ^The interest in the residue 
of a term of years in land was devised to R., his 
exors., et-c., subject to a proviso that, if K. or his 
issue male should become actually entitled to land 
comprised in the will of N., the interest in the term 
should go over to another party. By N.’s will, 
lands were devised to J. for life, I'emainder to 
trust^s to preserve contingent remainders, 
remainder to J.’s first So other sons in tail general, 
remainder to R., remainder to trustees to preserve 
contingent remainders, remainder to R.’s first So 
other sons in tail general. On the death of the 
devisor of the term, R. became possessed of the 
^nd devised for the term. He died ; So his 
issue male enteTOd into possession. After R.’s 
death, J. died without issue, & the remainder to 
R.*s sons, under N.’s will took effect : — Held : the 
interest of R.*s representative in the term was not 
defeated, the proviso being bad for remotoness : 
for that, even if the proviso could be constioicted 
as contemplating independent alternatives, namely, 
the devolution of the estates comprised in N.’s will 
either to R. or to his issue male, still the alternative 
limitation under which alone, in the event, the 
proviso could operate, was the devolution to R.’s 
issue male, which alternative limitation was 
originally bad for remoteness. — ^Harding v. Nott 
(1857), 7 E. & B. 660 ; 26 L. J. Q. B. 244 ; 29 
L. T. O. S. 179 ; 3 Jur. N. S. 1020 ; 5 W. R, 674 ; 
110 E. R. 1387. 

44. .] — Be WiLMBR’s Trusts, 

Moors v. Wingfield, No. 69, post. 

Subsequent election by alienee.]— Nos. 27, 30, 
ante. 

Period of vesting.] — See Sect. 3, sub>sect. 1, post. 


C. Quantum of Interest, 

45. Neoessity for ascertainment.] — Curtis v. 
Lukin, No. 16 , ante, 

46. Whether necessary when persons 

Mcertained.] — Testator bequeathed five leasehold 
houses, having about fifty-four years to run, to 
h^daughter for life, with remainder to her children. 
After the expnation of any of the leases, he directed 
™ to convey to his daughter & her 

children one or more of his five freehold houses of 
equal annual v^ue, or as near as could be, to the 
expu^ leasehold : — Held : the devise was neither 
invalid for remoteness nor uncertainty. 

The objection is that the gift is too remote : 


the persons, , however, who are to take ore all 
asceiwned, they are M. Wood So her children. So 
therefore are persons who were all either living at 
testator’s death, or who would be ascertained at 
the death of the tenant for life. Then it is said 
that if you cannot ascertain accurately the 
interests of the parties in the subject-matter within 
a life or lives in being twenty-one years afterwar^ 
the w'hole gift fails. . . . But the error in this 
reasoning lies in this : that it is not a question of 
remoteness at all, but a question of uncertainty ; 
it amounts to this, that if you cannot ascertaia the 
amount of a gift, you cannot carry it into effect, 
though persons to take are ascertained So are in esse. 
It is necessary to distinguish between remoteness 
So uncertainty (Romilly, M.R.). — Wood v. Drew 
( 1864), 33 Beav. 610 ; 65 E. R. 505. 

Annotaiion Re Wood, Tullett v. ColvlUe, [1894] 

3 Ch. 381. 

47. .] — ^When once this [the ascer- 

tainment of persons to take] can be done, the 
persons to take may be regarded, for the shares are 
vested : you know who the persons are. It 
matters little — Ixave not to deal with that — 
what shares they take. If you know who must 
! take the propei’ty, then you care less whether the 
time for scllmg has arrived (Kkkewich, J.). — He 
Wood, Tullett v. Colville, [1894] 2 Ch. 310 ; 63 
L. J. Ch. 544 ; 71 L. T. 184 ; affd. on other grounds, 
[18941 3 Ch. 381, C. A. 

Annotation: — Refd. Re Bowlck, Bylo v. Uyle, [1911] 1 Ch. 

116. 

I 48. .] — Be Thompson, Thompson v. 

Thompson, No. 12. ante. 

49. Trust for sale — Reservation of excess pro- 
ceeds.] — A reservation of part of the proceeds of 
sale of land to arise under a trust for sale, where 
the exercise of the trust is not limited to any certain 
period, is not void as infringing the rule against 
perpetuities, although the amount of the part 
reserved cannot be asceitoined until the sale takes 
place. 

In Mar. 1853, C. being owner of buildings subject 
to mtges., executed a deed declaring that ho held 
the property upon trust for sale. So for division, 
after certain payments, of the surplus proceeds 
I into three equal parts, of which he should retain 
one, So should pay the other two to other persons. 
In Aug. 1853, C. assigned his one-third share to 
a purchaser, reserving to himself, in the event of 
the sale moneys exceeding £65,000, one-tenth of 
the difference between the actual amount of the 
one-third share So the amount it would have been 
if the sale moneys had been £65,000 only. The 
property was sold in 1808 by the then trustees of 
the deed of Mar. 1863, for much more than £65,000, 
So £4,500 was set aside by them to answer the claim 
of the representative of C., who had died. It was 
alleged by the parties interested, other than the 
representative of C., that the persons for the time 
bemg entitled to the rents & profits of the 
buildingB had before the sale spent large sums 
in lasting improvements thereof, So they claimed 
that certain India Stock, then representing the 
sum of £4,500, shoidd contribute a propoitionate 
part of the expenditure on these improvements. 
The trustees brought an action asking for a declara- 
tion of the ct. upon the validity of the reservation 
So of the claim for contribution: — Held: the 
reservation did not infringe the rule against 
perpetuities. So was valid. — Be Ooulson’s Trusts, 
Prichard v. Coulson (1907), 97 L. T. 764. 

•nme of vesting.]— See Sect. 3, sub-sect. 1, post. 
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i). Alienee under DiadbiiUy, 

50. General rule — Personal incapacity dis- 
regarded.] — (1) Testator devised four estates, three 
of which he settled to uses in strict settlement 
under which an infant was now tenant in tail 
of the 0. estate. The fourth estate he limited 
to trustees for a term of one thousand years 
upon trust out of the rents & profits to discharge 
the incumbrances upon all the estates in a certain 
order, & subject thereto he settled the estate to 
the uses of the two estates other than the 0. 
estate. The will contained a provision as to each 
estate that if any person who, if the provision had 
not been inserted therein, would for the time being 
be entitled to the possession or receipt of the 
rents & profits of such estate as tenant for life 
or in tail should be under the age of twenty- 
one years, then & in such caee & as often as the 
same should happen, the trustees of the will 
should enter into possession or receipt of the rents 
& profits of the estate, & should during the minority 
of such person keep up the mansion house & 
manage the property, with power {irder alia) to 
hold manorial cts. & accept surrenders of leases ; 
& should maintain the infant, & apply the surplus 
rents &; profits in the same way as those of the 
fourth estate. Upon an originating summons to 
determine the validity of the minority clause : — 
Held : there was no necessity for implying any 
estate at all in the trustees, for without any such 
estate they could enter & take possession & 
exercise the powers entrusted to them, &; the mere 
inclusion in those powers of one, that of holding 
manorial cts., which could not be exercised without 
their having the legal estate did not operate so as 
to change the whole character of the settlement. 
At most it was only a power, & not a trust, to do 
something which the law would not allow. The 
minority clause was therefore valid. 

(2) When the ct. is asked to read a clause into 
a will by implication it is asked to construe the 
wiU so as to ^ve effect to the real intention of 
testator implicitly contained in, but not expressed 
in t/erms by, the words of the will. It Ls possible 
that testator may have intended to infringe the 
rule against perpetuities, but the ct. would not 
insert words having that effect unless it was 
absolutely unavoidable (Farwell, L.J.) 

(3) It is well settled that limitations to A. for 
life with remainder to his first & other sons in tail 
were as valid at common law as under Statute of 
Uses, 1535 (c. 10). . . . The barrable nature of 
the estate tail was held sufficient & the cts pi*ovided 
^mnst such risk of perpetuity as they considered 
incident to an estate tail by requiring a particular 
estate of freehold to support contingent remainders 
& by forbidding limitations to the unborn child 
of an unborn child. ... If then the barrable 
nature of estates tail renders them free from any 
objection on the ground of perpetuity notwith- 
standing the infancy of tenants in tail, no power 
of entry which is called into existence in respect 
of & is limited in duration to the continuance of 
the infancy of the tenant in tail can be obnoxious 
to the rule (Farwell, L.J.). 

(4) The trusts of the term ore not altogether 
void. So far as the trust is for payment of debts, 
it is good (Cozbns-Hardy, M.B.). 

(5) It is impossible at the present date to contest 
the validity of what is known as the name & 
arms clause (Fletcher Moulton, L.J .). — Be 
Stamford & Warrington (Earl), Payne v. 
Grey, 11912] 1 Ch. 343 ; 81 L. J. Ch. 302 ; 106 
L. T. Oia; 28 T. L. B. 169 ; 66 Sol. JTo. 204, G. A. 

61. Infaney— Provision superadded to tenancy 


in tail-— -Timber on estate of infant tenant in tall.] — 
Ferrand V. Wilson, No. 41, arde. 

52. .] — Be Stamford & Warrington 

(Earl), Payne v. Grey, No. 60, ante. 

Period of vesting .] — See Sect. 3, sub-sect. 1, poet. 


Sub-sect. 3. — Lives in Being. 

53. Number of lives — ^Not restricted — ^No per- 
petuity until lives not in being.] — ^The limitation of 
a term to several persons in reversion one after 
another, if those persons were in being & parti- 
cularly named, could in no wise tend to the entail 
of a chattel, or creation of a perpetuity; but 
limiting of it to a person not in being did ; Sd 
where any person had the trust of a possibility in 
remainder of a tera, he had good power to declare 

but the limitetion of such remainder in^posdbUity 
of a chattel real to the heir of the person luniting 
was a void limitation (per Cur.). — Goring v, 
Bickerstaff (1662), 1 Gas. in Gh. 4 ; Frcem, Gh. 
163 ; Poll. 31 ; 22 E. B. 665, L. G. 

Annotaiwns Oonsd. Thellusson v. Woodford (1798), 4 ' 

Ves. 227. Beld. Ooodtltlo d. Gumall v. Wood (1740). 

WilloB, 211. 

54. .] — ^If a term be devised to 

A. for life, with remainder to B. for life, &; if B. 
die without issue of his body begotten, then to G., 
the limitation over to G. is too remote to take effect. 

If all the remaindermen are living at the time 
of the devise, it is good (Twisden, J.). — Love t*. 
Wyndham (1669), 1 Mod. Bep. 50 ; 1 Eq. Gas. Abr. 
191 ;* 1 Lev. 290 ; 1 Sid. 450 ; 1 Vent. 79 ; 2 
Keb. 637 ; 86 E. B. 724 ; evb nom. Windham v. 
Love. 2 Bep. Gh. 14. 

Annotatuma : — ^Reld. B'orth v. Chapman (1720), 1 P. Wms. 

66.3 ; Thellusson v. Woodford (1805), 1 Bos. & P. N. R. 

357 ; Lepine u. Ferard (1831), 2 Russ. & M. 378. Mentd. 

Doo d. Cadogan v. Ewart (1838), 7 Ad. Sc El. 636. 

56. .] — Norfolk’s (Duke) Gase, 

Howard v, Norfolk (Duke), No. 181, poet. 

56 . Period ascertained by life of 

survivor.] — (1) If a devise be made to trustees 
for years, & then “ to the issue male of A.” he 
having no issue at the time of the devise. Sc dying 
afterwards without issue during the term : “ & 
if A. should die without issue male, then to the 
issue male of B.” ho having issue a son at the time 
of the devise. Sc expiration of the term : the devise 
to the issue of A. is void. Sc the issue of B. shall 
have the estate. 

(2) Devise to the first issue of A., being after a 
precedent term, not good by way of executory 
devise. 

A devise of a term to A. for life. Sc after to B. 
for life, & to G. for life, is good, if they be all tn eeee 
at the time of the devise ; & if it be made to the 
heir of one of them, all subsequent trusts or limita- 
tions are void, because that would tend to a 
perpetuity. The like rule of executory devises of 
land (Blencowe, J.). 

For let the lives be never so many, there must 
be a Burv'ivor, & so it is but the len^h of that life 
(Powell, J.).— Bcatterwood v. Edge (1697), 1 
Salk. 229 ; 1 Eq. Gas. Abr. 190 ; 12 Mod. Bep. 
278 ; 91 E. B. 203. 

Annotationa: — Aa to (1) Reid. Barnes v. Jennings (1866), 
, nr. « ^ ^2J 0Qnid.J}gre v. Gore (1783), 


L. R. 2 Eq. 448. As to (2) Oonid. Gore v. Gore (1783 
Kel. W. 254 : Andrews d. Jones v. Fulham (1788). Andr' 
Befd. Mortimer v. Mortimer (1782), Kel. W. 36; 
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Hayward v. StilUngfleet (1737), 1 Atk. 422 : Gullit 

Wlokett (174S), iVUs. 103; QnlUvep v. i^aux 

8 De G. M. Sc G. 167 ; Thellusson v, Woc^ord (1 
Bos. & P. N. R. 357 ; L. & S. W. Ry. v. Gomm 
20_Ch. p. 562. Brabant 


3 Bro. C. C. 393, 

Stra. 12 J AmmuxQb v. 

1 Bam. K. B. 217 ; Wallis v. Hodson 
Wilkes V. Holmes (1752), 9 Mod. 
Wynne (1840), 8 Man. Sc G. 8. 


Thrustout V. P^e (iflA ^ 




5*1 

Stra. 12 : Ammurst~l^^l(Atton7idtt^^ v. Ai^urst a7lf9). 


. 8 Atk. 114 : 
■ Wynne v. 



V 


j. JilJtU'JUiXUllJUiu. 


— Pwwd dliotoed for ouspenaion of veating: 

Sub-aeda. 4 <fe 6.] 

^ ; & it was directed, that the trustees should 
stand seised, upon the failure of male lineal 
descendants of A. B. & 0. as aforesaid, upon trust- 
to sell, & pay the produce to His Majesty, his 
heirs, & succesi^rs, to the use of the Sinking Fund ; 
the accumulation, till the purchases or sales can 
tahe place, to go to the same purpose; with a 
direction, that all the persons becoming entitled 
shall use the surname of testator only. The decree, 
establishing the trusts of the will, was affirmed by 
the House of Lords upon appeal. 

Property may be so limited as to make it un- 
alienable during any number of lives, not exceeding 
that to which test^ony can be applied to deter- 
mine when the survivor drops. 

It is competent to a testator to give a life estate, 
to be appointed by the survivor of a thousand 
persons (Lord Eldon, C.). 

(2) The first objection to the will is, that testator 
has exceeded that portion of time, within which 
the contingency must happen, upon which an 
executory devise is permitted to be limited by the 
rules of law (Macdonald, C.B.). 

(3) With an easy interpretation we find from 

Lord Nottingham what that tendency to a 
perpetuity is, which the policy of the iaw has 
considered as a public inconvenience ; namely, 
where au executory devise would have the effect 
of making lands unalienable beyond the time 
which is allowed in legal limitations ; that is, 
beyond the time at which one in remainder would 
attain his age of twenty-one, if he vere not bom 
when the limitations were executed (Macdonald, 
C.B.). * 


(4) It appears, then, that the co-existing lives 
at the expiration of which the contingency must 
happen, are not confined to any definite number. 
. . . The usual test, whether they will or will not 
tend to a perpetuity, by rendering it almost, if not 

S uite impracticable to ascertain the extinction of 
tie lives described (Macdonald, C.B.). 

(6) If the estates for life had been given to the 
several ceatuia qua vis in this will, & after their 
deaths to their children, either bom or m ventre 
aa mire at testator’s death, they would have been 
g^d. No tendency to perpetuity then can arise 
in the case of such fives being taken, not to confer 
in them a measure of beneficial interest, but to 
fix the time, during which the vesting of the 
property which is the subject of this devise shall 
be protracted; inasmuch as the circulation of 
real property is no more £ettei*ed in one case than 
in the other (Macdonald, C.B.). — Thellusson 
V. Woodford (1805), 11 Vas. 112; 1 Bos. & 
P- N. R. 357 ; 32 E. R. 1030, H. L. ; ajfg. a790), 
4 Ves. 227. 


neia. 1 Ch. 874, ReU. Godfrey o. Davia (is^ 

0 Ves. 43 ; BlMkbupn «. Stables (1814), 2 Ves. & B. 36’ 
yillM v. GUbey, [19071 A. C. 139: OeneraUy, Re! 
SouU\amptou t>. Hertford (1813), 2 Vee. & R 64 • 

V, 'Westoott (1814), 6 Taunt. 093 * LoAkA u 'rViIiItib 

V, Underhill «. Horwood (1804), 
y®TS 7 i*?®» Coleman (1820), 6 Madd.'22* I 

d. Winter v, Porratt (1826), 5 B. & 0. 48^Doe d Wirv 
y. Perratt (1843). 6 Man. & G. 814 • Aiok?« SJS 
» Niihtlngale i%*Goulbourn (184 
T * Egerton r. Brownlow (1863). 4 H. L 


08, ,] — (1) In a devise of an estate 

to A. for life with remainder to A.'s child or 
children for their lives, in equal shares &, after the 
decease of any such child or children of the share 
of him or them so dying to his or their child or 
children, & his or their heirs as tenante in common, 
the limitations to the children of such of/A.’8 
children as may be living at the death of testator 
are not void for remoteness ; aecua, as regards the 
limitations to the children of such of A.’s children 
as may be unborn at testator’s death. 

(2) The gifts of shares to the children of each 
of the children of A. are separate & independent 
gifts therefore, such of these gifts as can take 
effect within the fimits prescribed by law are good 
though such as cannot take effect within those 
limits are bad. 

(3) In the case before me, all the children were 
in esaCt because I consider the child en ventre aa 
mhre at the death of testator, was, for the purpose 
of the rule as to perpetuities, a child in ease 
(Kindbrsley, V.-O.).— Knapping v. Tomlinson 
(1864), 34 L. J. Ch. 3 ; 10 L. T. 558 ; 10 Jur. N. S. 
026; 12W. R. 784. 

AnruMUma .•—Aa to (1) Distd. Bentinok v. Portland (1877), 

7 Oh. D. 693. Apia. Be Russoll, DorroU v. Dorrell, [1895] 

2 Ch. 698. 

69. Although Interest of child to 

contrary.] — (1) For the pu^ose of deciding 
a question of perpetuity arising upon a gift, 
there is an established rule that a child en 
venire aa mire at the time of testator’s death, who 
is subsequently bom must be treated as having 
been alive at testator’s death ; & that rule is not 
to be departed from merely because it may be in 
the interest of the chUd to contend that the gift 
is void as infrin^ng the rule against perpetuity. 

I Testatrix devised real estate to tnistees upon 
trust to pay the income to M. during her life, & 
after her death to stand possessed of the corpus 
upon tmst for the second & every younger son 
of M., “ bom or to be bom ” successively, during 
his life, with remainder, after the death of each 
such son, upon trust for his first & other sons, 
successively, in tail male. 

Testatrix died in Oct. 1880, at which date M. 
had bad a son who died in 1887, a son who was 
disqualified by the will from taking under the 
limitations, & she was pregnant of a third son, S., 
who was bom in Feb. 1881. M. died in 1886, S. 
being then still living: — Held: the limitations 
after S.’s life estate were valid as not transgressing 
the rule against pe^etuities. 

(2) If the limitetions ore such that events might 
have BO turned out as that the rules as to remote- 
ness would have been infringed, then the limitations 
fail, although in the events which actually did 
happen the legal period was not exceeded 
(Stirling, L.J.). — Be Wilmbr’s Trusts, Moorb 
V. Wingfield, [1003] 2 Oh. 411 ; 72 L. J. Ch. 670 ; 
89 L. T. 148 ; 51 W. R. 609 ; 47 Sol. Jo. 602, C. A. 
Annotation : — Aa to (1) Conid. VlUar v, Qllbey, [1907] A. C. 
139. 

70. .] — (1) There is no fixed rule 

of construction which compels a ct. to hold that 
a child waa bom in the lifetime of testator beqauBe 
it was at that time en venire aa mire. That 
pecuUai rule of construction is limited to cases 
where that construction of the word “ bom ” is 
necessary for the benefit of the unborn child, as 
decided by Lord Wbstbuby, C., in Blaaaon v. 
Blaaaon, No. 646, post. 

(2) A testator by his will devised real estate in 
strict settlement to his brother’s first & second 
I sons, who were alive at the date of the will, 

> successively for life, with remainder to their first 
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Sc other sons in tail, with remainder to his brother’s 
third, fourth, & otiier sons successively in tail, 
but declared his intention to be that any third 
or other son bom in testator’s lifetime should not 
take a larger interest than for life only, with 
remainder to his issue in tail male. The brother’s 
third son was bom three weeks after testotor’s 
death. The first & second sons died without 
issue : — Held : the third son took an estate tail, 
not having been bom in testator’s lifetime. 

(3) The cases in class two establish this, that in 
construing the rule [against perpetuities] a child 
en ventre may be deemed to be a life in being,” 
& the period of gestation may be added at both 
ends of the period of twenty-one years mentioned 
in the rule (Lord Atkikson). — ^Villar v. Gilbey, 
[1907] A. C. 139 ; 76 X. J. Ch. 339 ; 96 L. T. 611 ; 
23 T. L. B. 392 ; 61 Sol. Jo. 341, H. L. 

Annotations: — As to (1) Apld. Re Salaman, Do Pass v. 

Sonnenthal, [1908] 1 Oh. 4. Oenerallyt Mentd. Williams 

V. Ocean Coal Co., [1907i2 R. B. 422 ; Schofield c. Orrell 

Colliery Co., [1909] 1 K. B. 178. 

71. Application of rule — ^Devise to child en 

ventre sa mdre — Gift over on death of child without 
issue.] — :^ter a devise to an infant en ventre sa 
mtre for life in case it should be a son, remainder 
to such issue male or the descendants of such issue 
male of such child as at the time of his death should 
be his heir-at-law, A in case at the time of the 
death of such child there sliould be no such issue 
male, nor any descendants of such issue male then 
living, or in case such child should not be a son, 
then over ; the limitation over is not too remote 
to take effect. — L ong v. Blackall (1797), 7 
Term Bep. 100 ; 101 E. B. 875 ; subsequent 

proceedings, 3 Ves. 486, L. C. 

Annotations: — Coiud. Griffltha v. Vero (1803), 9 Ves. 127. 

Apld. Thellussou v. Woodford (1805), 1 Bob. &; P. N. K. 

357. Consd. Cadell v. I’aliner (1833). 10 Bing. 140. 

Apld.JRe Wllmer‘8 Trusts, Moore v. Wingfield. [19031 

2 Cli. 411. Retd. Re Ashforth, Sibloy o. Ashlorth, [1905] 

1 Ch. 535 : Villarv. Gilbey, [1906] 1 Cb. 583. 

72. Executory trust In tall.] — 

Blackburn v. Stabijss, No. 187, post, 

73. Gift to class — Grandchildren of 

brothers.] — S torrs v, Benbow, No. 362, post, 

74. Period must not be in gross — ^Must relate 
to actual gestation.] — ^A limitation by way of 
executory devise, which is not to take effect imtil 
after the determination of a life or lives in being, 
Sc a term of twenty-one years as a term in gross, 
Sc without reference to the infancy of any person 
who is to take imder such limitation, or of any other 
person, is a valid limitation. Secus : if to the 
term in gross of twenty-one years be added the 
number of months equal to the period of gestation. 

Upon the second & third questions proposed by 
your lordships, whether a limitation by way 
of executory devise is void, as too remote, or other- 
wise, if it is not to take effect until after the 
determination of a life or lives in being. Sc upon the 
expiration of a term of twenty-one years after- 
wards, together with the number of months equal 
to the ordinary or longest period of gestation, but 
the whole of such years Sc months to be taken as 
a term in gross. Sc without reference to the infancy 
of any person whatever, bom or en ventre sa mkre 
the unanimous opinion of the judges is, that such 
a limitation would be void as too remote (Bayley, 
B.). — Cadbll t\ Palmer (1833), 1 Cl. Sc Fin. 372 ; 
10 Bing. 140 ; 7 BU. N. S. 202 ; 3 Moo. Sc S. 671 ; 6 
E. B. 956, H. L. ; affg, S. 0. sub nom. Bengough 
V. Edridge (1627), 1 Sim. 173. 
u4fuiofciMon« .<^])istd. ToUemaohe v, Ctoventry (1834). 2 
A lin. 611. CoiUd. Phipps v, Ackors Um 2), 9 Cl. & 
588 ; Dunsamion v. Simth (1846), 12 Q. & £ln. 646 ; 

Goto V. SewellTlSdS). 2 H. L. Cm. 186. Apld. Stuart v, 

Oo<^»rQU (1869), L. B. 7 £q. 363 ; EngUsh v, GUII. [1914] 
UK, TMSL Andrews v. Drover (1835). 9 Bli. N. S. 

471 ; CattUn V. Brown (1853), 1 Eq. Rep. 550 ; Hampton 

XXZVIZ. 


V, Holman (1877), 36 L. T. 287 ; Whitby v. MltobeU (1890). 


[1919] A. d. 59. 

75. nine when period may run— Both ends of 
period of twenty-one years.] — ^Villar v. Gilbey, 
No. 70, ante. 

Right of children en ventre sa mdre under will.] — 

See Wills. 


Sub-sect. 6. — Choice of Period of Twenty- 
One Ybaiw. 

76. Period may be In gross — ^After existing life.] 

— ^Massbnburgh V, Ash. No. 182, post. 

77. .] — (1) Testator gave real Sc per- 

sonal estate in trust that a commodious Sc proper 
house should be taken on lease at such vearly rent, 
as should be agreed on, or otherwise, as the trustees 
should think fit, as a school ; Sc that the children 
Sc grandchildr^ of some relations should be 
placed there from the ago of seven to fourteen, 
then to be put out apprentices, also that such 
other children, as the trustees should think fit, 
should be placed at the same school ; Sc he gave 
directions as to an inscription, visitation, etc. ; 
this trust is void under the Mortmain Act, as to the 
general purpose of a permanent charity, but good 
as to the disposition for the relations, to the 
extent of children Sc grandchildren, of such of the 
stocks specified, as were in being at testator’s 
death ; h while the school is kept open for them 
other children may be educated there. 

(2) There may be any number of springinp^ uses 
within twenty-one years after lives in being. — 
Blandford V. Thackbrbll (1793), 2 Ves. 238 ; 
4 Bro. C. 0. 394 ; 30 B. B. 612, L. C. 

Aniioiaiions : — As to (1) Oouid. Loake v, RobluBon (1817), 

2 Mor. 363. Befd. A.-Q. v. Whitohuroh (1796), 3 Ves. 141 ; 

Brauud v, Devon (1868), 3 Ch. App. 800 : Hooke v. 

Da^on, [1895] 1 Cb. 480. Oenerauy, Montd. Kirkbank 

V, Hudson (1819), Dan. 259. 

78. .] — Cadell v. Palmer, No. 74, 

ante. 

79. Minority of alienee — ^Vesting on majority.] 

— Stephens v. Stephens, No. 1, ante. 

80. .] — Gulliver v. Wiokbtt 

(1746), 1 Wils. 105 ; 96 B. B. 617. 

Annotations :-~4ionMd0 Thellusson v, Woodford (1805), 1 

Bos. & P. N. R. 357. Apld. Evers v. Challls (1859), 7 

H. L. Cas. 532. Befd. Doe d. Herbert v. Selby a824), 2 

B. 8c C. 926 ; Doe d. Harris v, HoweU (1829), 10 B. Sc C. 

191 : Eastwood v. Lockwood (1867), L. R. 3 £q. 487 ; 

Re Martin, Smith v. Martin (1885), 54 L. J. Oh. 1071 ; 

Re Burrows, Oleghom v. Burrows, [1895] 2 Oh, 497 ; 

Hancock v, Watson, [1902] A. O. 14. Mentd. Parry v. 

Boodle (1785), 1 Cox, Eq. Cas. 183 ; Doo v, Brabant (1791), 

3 Bro. d. C. 393 ; Warren v. Hudall, HaU v. Warren (1858), 

4 K. & J. 603. 

81 . ,] — Thrustout d. SacALL v. 

Denny (1760), 1 Wils. 270 ; 96 B. B. 613. 

82. .] — ^Phipps v, Kblynob (1707), 

2 Ves. Sc B. 67, n. ; 36 B. B. 240, L. 0. 

Annotations : — ^Diitd. TheUusson v. Woodford (1798), 4 

Ves. 227 : Southampton v. Hertford (1813), 2 Vee. A B. 

54 ; Hamer v. Hamer (1851), 17 L. T. O. 8. 308. Retd. 

Browne v. Stoughton (1846), 14 Sli^ 369. 

88, ,] — Bequest of personal estate, 

in trust, when Sc as the child Sc children of A. 
should severally attain the age of twenty-one 
years, to pay Sc divide the same equally between 
them Sc the children of such of them, if any, as 
might depart this life under the age of twenty-one 
years; but so, neverthelesa, that the children 
of any deceased child, on attaining twenty-one, 
should take between them such share only as the 
parent would have taken if living : — Held : not 
too remote. 

If the limitation had been to the great-grand- 
children of A., such great-grandchildren to take 

F 
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«6 

l.-^jR 0 r{o(l aXlowed for auapemion of vesUng : 

<fe7, A.l 

wb6iL the child of a living person attained twenty- 
one, 1 should hold the gift perfectly good 
(BornLLY, Packer v. Scott (1804), 38 

Beav. 611 ; 65 B. B. 407. 

84. Mlnoilty of person not interested — Unborn 
child of living per8on.]—PACKER v. Scott, No. 
83, ante. 


Sub-sect. 0. — ^Whbn No Lives Chosen. 

85« Oeneral rule — Limitations invalid unless 
vesting within twenty-one years.;} — ^If the interest 
of an unborn child of a person in being does not 
vest when such unborn child attains twenty-one, 
the gift is too remote & void, & the limitations over 
are void also, — ^PAiiMBR v. Holford (1828), 4 
Buss. 403 ; 6 L. J. O. S. Oh. 104 ; 38 E. B. 857. 
Annotation .-—DtM WUllamB v. Lewis (1850), 6 H. L. Cas. 

1018. 

86. •] — Testator directed the appli- 
cation of the surplus income of his estate for 
the maintenance of his children during their 
minority or apprenticeship, & the application of 
certain sums !for their advancement ; &, after his 
youngest child should have attained twenty-one, 
he directed his exors. to divide any surplus in 
their heCnds, every three years, during his wife’s 
life or widowhood, &, after her death or marriage, 
every year equally amongst his children, or their 
heirs instead of any one that might happen to be 
dead, until the expiration of fifty ytars from the 
time of his death ; & that, at the end of the said 
fifty years, his exors. should sell his remaining 
estate, & pay, discharge or divide the money for 
the s^e amongst his children, naming them, or 
any of their heirs in their stead, & if any of his 
said children should die without lawful issue such 
share or shares of those so dying to belong to the 
survivors or their lawful heirs equally ; — Held : 
(1) the ct. could not read ** or ” as ** and ” where the 
purpose was mamiestly substitution of objects, 
is not succession ; (2) the word ** heirs ” must be 
construed “ issue,” & not ” children ” ; & it was 
not a groimd for departing from such meaning 
that the consequence of adhering to it would be 
to render the will void for remoteness ; (3) the 
words of the gift did not direct a substitution, once 
for all, of persons to take each child’s share at a 
given time not too remote ; but contained a 

Som^^oie to time, during the wSoIo period of 
fifty years, to the children, or, in case of their 
deaths, to such of their lineal descendants as might 
from time to time come in ease ; (4) the limitations 
of the property at the end of the term of fifty 
years were voia for remoteness. 

The only ground upon which 1 am pressed to 
limit the construction of the word ” heirs” or 
” issue ” to grandchildren of testator was the 
consequence to which it would lead, viz. that it 
would or might lead to a decision that the limita- 
tion at the expiration of the term of fifty years 
was void for remoteness. That, I apprehend, is 
not a sufficimt reason for departing from the plain 
meaning of testator’s words (Wiqram, V.-O.). — 
Spearman v. Sfbakican (1850), 8 Hare, 180 ; 68 
!B B 323 

87. Gift rsstrloted to lives in being.] -—Gift 
by testator to his wife, for her Mfe, or until her 
second marriage, of tide interest of his real & 
personal estate, which, whether arising from rents 

of herself^ft'^^^lSlreii ; 4b Doarried again 


he declared that- her power 4b benefit under bis 
will should cease; 4b when thirty years wm 
expired he ordered all his premerty, both freehold 
4b leasehold, to be sold, 4b two-thirds to be divided 
amon^ his children living at that period, or to 
their heirs, 4b one-third to be invested for the 
benefit of his wife ; Jk, after her decease, "“he 
bequeathed such third to his children then living 
4b to their heirs : — Held : the gift at the end of 
thirty years was not liable to objection on the 
ground of remoteness ; there was no substitution 
of the legatee created by the gift to the children 
” or to their heirs,” but that the word ” or ” must 
be read ” and ” ; 4b the children of testator living 
at the end of thirty years, who were also the same 
children as were living at the death of the widow, 
were entitled to the proceeds of the sale of the 
estate, 4b also to the intermediate rents after the 
death of the widow 4b before the expiration of the 
thirty years. — ^Lachlan v. Beynolds (1852), 9 
Hare, 796; eSB. B. 788. 

Annotation : — BeUL Wlm^eld t^. Wingfield (1878), 9 Ch. D. 

658. 

88. Trust for sale of real estate — ^Right of 
legatees of proceeds of sale.] — ^Testator devised a 
fee simple house, which was- subject to a lease, to 
the trustees of his will upon trust to pay the 
ground rent under the lease to certain persons, 4c 
upon the expiration of the lease he directed that 
the house should be sold 4b the proceeds of sale 
should be divided amongst certain other ]^rsons 
ascertainable within the period allowed Iby the 
rule against perpetuities. At the date of testator’s 
death forty-nine years of the term created by the 
lease were unexpu^d : — Held : although the trust 
for sale was void for remoteness, the legatees of 
the proceeds of sale were, notwithstanding, entitled 
to the benefits intended by testator, inasmuch 
as in equity they were entitled to take the house 
as real estate. — Be Davebon, Bowen v. Ohubcshill, 
[1893] 3 Oh. 421 ; 63 L. J. Oh. 64 ; 09 L. T. 752 ; 
42 W. B. 24 ; 9 T. L. B. 670 ; 37 Sol. Jo. 631 ; 3 
B. 685. 


Annotations ; — ^DlBtd. Re Wood, Tullett v. Colyille, [1894] 

2 Ch. 310. Apn^. Re Appleby, Walker v. Lever, Walker 

V. Nlflbet, [19031 1 Ch. 565. 

89. .] — Testator who died in 1864 

devised his real estate in certain events upon trust 
for sale 4b gave the proceeds of the sale among 
classes of persons who were all ascertainable with- 
out infrinfflng the rule against perpetuities. The 
trust for sale was admitted to be bad as not being 
dated to take effect within the prescribed period ; 
the will, contained no direct giCt of the income of 
the property until sale in favour of the persons 
entitled to the proceeds of sale if the tiwt for 
sale had been aood : — Held : as the persons who 
were intended by testator to take the beneficial 
interest in his property were persons who could 
be ascertained witmn the rule against peipetuities 
the gift to them was good ; though the toust for 
sale was bad it was mere machinery for the purpose 
of division 4b could be disregarded 4b that the bene- 
ficiaries took the property as real estate. — Be 
Appleby, Walker v. Lever, Walker v, Nibbet. 
£1903] 1 Oh. 566 ; 72 L. J. Ch. 832 ; 88 BT 
219 ; 61 W. B. 466 ; 47 Sol. Jo. 334, 0. A. 
Annotation Slade «. diaine, [1908] 1 Ch. 522. 


Sub-sect. 7. — ^Effect of Bulb on Con- 
struction. 

A, In General, 

Oonstruotlon of will gonerally.]-n6'e6 Wills. 
J^RHto tfiNKanled— cmi- 

straetloB Mt to ooin,|y «ith rule]— 
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Paiit L— The Eule Against Pee»btuities. 


BotTOBTOK V. Boughton, Bouohtox t;. Jambs, 
No. 768, post. 

.] — Sphakman V. Spbakman, 

No. 86, ante. 

92. •] — Testatrix, by her will, de- 

vised her estates to a son, char^ with £1,000, 
payable to trustees, upon trust to pay the interest 
to her daughter for life, & after her decease, upon 
trust to dispose thereof unto or amongst the child 

children of her daughter, to be a vested interest 
or vested interests on their respectively attaining 
the age of thirty years ; & testatrix declared 
that, if any child or children of her dau^ter should 
die under the age of thirty years without lawful 
issue, the share or shares of him, her or them so 
dying, as well original as accruing by survivorship, 
should go to the survivors or survivor, in equal 
shares if more than one, & become vested at such 
ages or times as his, her or their original share or 
shares. The daughter had two children, one, 
who died in her lifetime, aged twenty-seven 
years ; & another, who survived her, & attained 
jhe age of thirt.y years : — Held : the word 
* vested was used in the sense of ** not subject 
x) be divested ” or indefeasible ’’ ; & the bequest 
3f the £1,000 after the decease of the daughter, 

her child & children, was a valid bequest 
creating a vested interest in the children who 
surviv^ her, & the representatives of the child 
who died in her lifetime ; & the gift over only 
was void for remoteness. 

In considering this question, the ct. lays out 
:>f sight the circumstances that, if one construction 
ye adopted, the disposition in favour of A.’s 
children will be void for remoteness, while accord- 
ng to the other constiuction, the dispositions 
viU in a great measure be supported. 

The ct. in such cases first ascertain what the 
Drovisions of the instrument are, by applving 

0 it the ordinary rules of construction, & it then 
letermines to what extent the provisions thus 
iscertained are in accordance with the rules of 
AW (Parker, V,-C.). — ^Taylor v. Frobisher 
1862), 6 De G. & Sm. 191 ; 21 L. J. Ch. 605 ; 
.9 L. T. O. S. 242 ; 16 Jur. 283 ; 64 E. R. 1076. 
dnnotatians: — ^Diftd. Be Blakemore's Settlmt. (1855), 20 

Beav. 214 ; Jhie Morse’s Settlmt. (1855), 21 Bear. 174 ; 
Rowland v. Tawuoy (1858), 26 Beav. 67 ; Be Tliatoher’s 
Trusts (1859), 26 Beav. 365 ; Gosling v. Gosling (1863). 
32 Beav. 68. Aidd. Be Baxter’s Trusts (1864), 4 New 
Ilep. 131. Diitd. Re Stevens, Clark v, Stevens (1896), 
40 Sol. Jo. 296. Mentd. Archer v. Legg (1862), 31 Beav. 
187 ; Be Arnold’s Estate (1863), 33 Beav« 163 : Lakln 
V. Lakln (1865), 34 Beav. 443 ; Armvtage e. Wilkinson 
(1878). 3 App. Cas. 355 ; Best v. Williams. L1890) W. N. 

93 , .] — Heasman V. Pearse, No. 226, 

yoet. 

94, .] — Dungannon (Ijord) v. Smith, No. 

, ante. 

95 , .] — ( 1 ) Testator devised estate A. 

D B. for hfe, & after his decease to & among 
J] the children of B. during their natural lives 
X equal shares ; & from & after the death of any 
»r either of such child or children, he gave the share 
f him or her so dying imto his or their child or 
hildren lawfully to be be^tten, & to his or their 
eirs for ever as tenants in common ; & in case 
3. should die without leaving a child or children, 
Tandchild or grandchildren, then he gave the 
iitate to C. : — Held : every child of B. alive at 
he time of the death of testator took an estate 

life in his or her share, with remainder to his 
•r her children in fee ; & every child of B. who was 
»om after the death of testator took a life interest 

1 his OT her share, but the remainder in fee to 

■ children was too remote, & went to 

le heiisat-Iaw of testator under the tutestacy. 


You cannot give the whole property to those 
who are in fact ascertained nothin the period, 
& might have taken if the gift had been to them 
nominalim. because they were intended to take 
in shares to be regulated in amount, augmented 
or diminished according to the number of the other 
members of the class, & not to take exclusively 
of those other members (Page-Wood, V.-O.). 

(2) The second rule is, that you must ascertain 
the objects of testator’s bounty, by construing 
his wHl without any reference to the rules of law 
which prohibit remote limitations ; & having, 
apart from any consideration of the ^ect of those 
rules in supporting or destroying the claim, 
arrived at the true construction of the will, you 
are then to apply the rules of law as to perpetuities 
to the objecte so ascertained (Page- Wood, V.-O.)* 

(3) The fifth & last rule is that where there 
is a gift or desire of a given sum or property to 
each member of a class & the gift to ea^di is wholly 
independent of the same or similar gift to every 
other member of the class & cannot be augmented 
or diminished whatever be the number of the 
other members, then the gift may be good as to 
those within the limits allowed by the law (Fagb- 
WooD, V.-C.). 

(4) If the devise be to ... a series of sin£^e 
individuals answering a ^ven descriptiou & 
any one member of the series intended to take 
may by possibility bo a person excluded 
by the rule as to remoteness, then no person 
whatever can take, because the testator has ex- 
pressed his intention to exclude all, & not .to 
give to one excluding others (Page- Wood, V.-C.). 
— Oattun V. Brown (1863), 11 Hare, 372 ; 

1 £q. Rep. 650 ; 68 E. R. 1319 ; etib nom. Gatlin 
v. Brown, 1 W. R. 633. 

Annotaiicma: — Aa to (1) Distd, Webster v. Boddlngton 

J 1858). 26 Beav. 128. Folld. Knapping f. Tomlinson 
1864). 34 L. T. Ch. 3. Apld. Be Mosel^s Trusts (1871), 
i. R. 11 Eq. 499. Dlltd. Bontlnck v, Portland (1877). 

7 Ch. D. 693. Apld. Be Russell, Don^ t;. Dorrell. [1895] 

2 Ch. 098. Expld. Be Nash, (^ok r. Frederick. [1909] 

2 Ch. 450. Retd. Pearks v. Moseley (1880), 6 App. Cas. 
714 ; Whitby e. Mitchell (1800), 44 Ch. D. 85. Aa to (2) 
Aldd. Merlin v. Blagrove (1858), 26 Boav. 125. Aa to (3) 
Apld. WllJdnson e. Duncan (1861), 30 Beav. 111. 
GeneraUVf Bold. Be Bonco, Smith v, Bence, [1891] 8 Gh. 
242. 

95 , ,] — ( 1 ) Personal estate was given 

by will to S., a bachelor, for life, remainder 
to i^e eldest son of S. for life, remainder to E. 
for life, & after the death of S. his eldest son, 

& E., upon trust to transfer the same “ to all & 
every the children of B. share & share alike, As 
the children of such of the chilrden of S. as shall 
be then dead, according to the Statute of Dis- 
tribution, 1670 (c. 10), but in case there shall be 
no child or gra^child of S. then living, imn 
trust to transfer the same to the children of E.” : 
— Held: the gift was void for remoteness, the 
gift over showing that it was not a gift to all the 
childi'en of 8., with a substitution of the children 
of such of them as died before the period of dis- 
tribution, but a gift to a class ox children & 
grandchildren to be ascertained at a period not 
confined within a life in being & twenty-one 
years. 

(2) We have to construe this will according 
to the naturid meaning of the words as if no rule 
against perpetuities existed (Jambs, L.J.). — 
SxuABT V. Cockerell (1876), 6 Ch. App. 713 ; 
39 L. J. Oh. 729 ; 23 L. T. 442 ; 18 W. R. 1067, 
L. J. 

Annotaliona to (1) OooffLBe Brovm ft Slbly’a Contract 
(1876), 3 Ch. D. 160. Imnd. 

28 Ch. D. 436. Riii. Evans e. Walker ^876)13 ^ D. * 
211 : Wainwiight v. Miller. [1897] 2 Oh. 955. OeneraBy. 
IsSm. Be Cunynghame’a Settlmt. (1871), L. R. 11 Eq. 
324; Be Harvey, Peek v. Savory (1688), 59 Oh. D. 
289. 
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68 Perpetuities. 


Bed* 1 . — Period aUoujed for Buspeneion of vesting: 
8vBb-sed. 7, A. & B.] 

07, .] — ^I think it is the duty of a judge 

« * • to construe the instrument in a proper 
way, to arrive at its meaning independently of 
the results, & then apply the law. This has 
been laid down over &; over again with regard to 
another rule of law — ^the rule* against remoteness 
or perpetuity (Jessbl, M.B.). — Cunlippb v. 
Bbancker (1876), 8 Ch. D. 393 ; 46 L. J. Oh. 
128 ; 86 L. T. 578, C. A. 

Awnotationa : — ^Bald. Patching v. Barnett (1880), 49 L. J. Ch. 
605 : Re Hollis* Hospital Tmstees Sc Haflrue*8 Contract 
(1809), 47 W. R. 691. Me&td. Rlohardson o. Harrison 
(1885), 16 Q. B. D. 85; Tudball v. Medllcott (1888), 
36 W. R. 886 : Re Brooke, Brooke v. Brooke, [1894] 
1 Ch. 43 ; ^Re Brooke, Brooke e. Dickson, [1923] 2 Ch. 
265. 


98 , ,] — ( 1 ) In ascertaining whether a bequest 

falls within the nile against remoteness, the words 
of testator are first to be taken, & their meaning 
determined f & it is then to be considered whether 
that meaning brings them within the operation of 
the rule. 

You do not import the law of remoteness into 
the construction of the instrument, by which you 
investigate the expressed intention of testator. 
You take his words & endeavour to arrive at their 
meaning exactly in the same manner as if there 
had been no such law, & as if the whole intention 
expressed by the words could lawfully take effect 
(Lord Sblborne. C.). 

(2) The vice of remoteness affects a class as a 
whole, 'if it may affect an unascertained number of 
its members. 

A gift is said to be to a class of persons when 
It is to all those who shall come within a certain 
category or description defined by a ^neral or 
collective formula, & who, if they take at all 
are to take one divisible subject in certain propor- 
tionate shares ; & the rule is that the vice of re- 
moteness affects the class as a whole, if it may affect 
an unascertained number of its members (Lord 
Selborne, 0.). 

(8) In a devise to a class, if all the shares would 
necessarily bo ascertained within due limits of 
time, it would be immaterial that in a later part 
of the will there were found, as to some particular 
shares, superadded conditions which might or 
might not be void by reason of remoteness. If 
you could find in this will a gift simply to all the 
children of testator’s daughter who ^all attain 
the age of twenty-one years ... & the lawful 
issue of such of them as shall die under that age 
leaving lawful issue at his, her, or their death 
or respective deceases ... no doubt there would 
be no remoteness (Lord Selborne, C.). 

A will contained a bequest of a particular sum 
of £3,000 to testator’s daughter & her husband for 
life, & after their deaths my will is that the sum 
of £3,000, the securities for the same, & the produce 
thereof, shall be in trust for all the children of 
my said daughter who shall attain the age of 
twenty-one years, & the lawful issue of such of 
them as shall die under that age, leaving lawful 
issue at his. her, or their ‘ decease or respective 
deceases, which issue shall afterwards attain the 
age of twenty-one years, or die under that age, 
having issue at his, or their decease or deceases 
respectively, as tenants in common if more than 
one, but such to take only the share or shares 
which his, her, or their parent or parents 
respectively would have taken if living.” A life 
interest in another sutn of £3,000 was given to the 
son, with exactly the same trusts for his issue ; 
in default, over ZTeZd ; the bequest was void 
for remoteness ; the bequest being to a class, 


the parts of it could not be severed, so.as to treat 
one portion as good, though the other was void. 
— ^Pbabes V, Moseley, Se Moseley’s Trusts 
(1880), 6 App. Gas. 714 ; 60 L. J. Ch. 67 ; 43 
L. T. 449 ; 29 W. R. 1, H. L. . 

AnnotoHons : — As to (1) AM. Re Mervln, Mervln v. Cross- 
man. [1891] 8 Oh. iSTj WUlerton «. Stocks, [1898] 
W. N. 29 ; Be Bower, Lloyd PhUUps v. 

2 Ch. 491 ; Re Oliver's Settlmt., Evered e. Leigh, 11905] 1 
Ch. 191 : Whitby v. Von Lnedeoke. [1906] 1 Ch. 7i3 ; 
Re Peers Release, [1021] 2 Ch. 218. Ckmid. Ward v. 
Van Der Lodt, Bnxnyeat v. Van Der Loefl, [1924] A. C. 
653. BM. Goodier v, Johnson (1881), 18 <%. D. 441 : 
Re Sevan's Trusts (1887), 34 Ch. D. 716 ; Re Wej^oth's 
Estate, Wenmoth v, Wenmoth (1887). 37 Ch. D. 266 ; 
Re Lowman, Devenlsh v. Pester (1895), 64 L. J. Ch. 
567 ; Mortimer, Gray v. Gray (1905), 74 L. J. Oh. 
745 ; Re Haioonrt, Portman v, Portman, [1921] 8 ^ 
491 ; Portman v. Portman, [1922] 2 A. C. 473. OenerMy, 
Befd. Re Wood, Tullett v. Colville, [1894] 3 Oh. 381 ; 
Walnwrlght e. Miller, [18971 2 Ch. 255. Mentd._Re 
Harvey's Estate, Harvey v. Glllow. [1893] 1 Oh. 567 : 
Lloyd Greamo e. A.-G. (1893), 10 T. L. R. 66 ; Kingsbury 
V, waiter, [1901] A. 0. 187 ; Re Sanford, Sanford t>. San- 
ford, [1001] 1 Ch. 039. 

99. .] — Re Mervin, Mervin v. Grossman, 

[1891] 3 Oh. 197 ; 60 L. J. Oh. 671 ; 66 L. T. 186 ; 
39 W. R. 697. 

Annoialions Coilfd. Re Stevens, Clark f>. Stevens (1896), 
40 Sol. Jo. 296 ; Re Bumyoat's Trusts, Bumyeat u. 
Ward (1923), 92 L. J. Ch. 450. Reid. WUlerton v. Stocks, 
[1892] W. N. 29 ; Re Barker, Capon v. FUck (1905), 
02 L. T. 831. 


100. .]— WlLLERTON V. STOCKS, [1892] 

W. N. 29. 

101. .] — Testator devised freehold estates 

to uses in strict settlement. By a codicil testator 
directed that no devisee of any of his real 
estates devised under or by \drtuo of his will 
should have a vested interest therein or in any part 
thereof, or be entitled to the possession of the same 
or any part thereof until the attainment of the 
age of twenty-four years, anything contained in 
his will or any law or usage to the contrary not- 
withstanding : — Held : the effect pf the codicil 
was to make the limitations of the will executory 
devises, & consequently that they were void for 
remoteness &> there was an intestacy. 

Tlie question which arises for our consideration 
is, what is the effect of the wiR & codicil taken to- 
gether, & for this purpose the rule against per- 
petuities or the doctrine of I'emoteness must be 

S lit aside (Cozbns-Hardy, L.J.). — Be Wbightson, 
attib-Wrightson V. Thomas, [1904] 2 Gh. 95 ; 
73 L. J. Oh. 742 ; 90 L. T. 748, 0. A. 

AnnotaHon : — ^Be!d. White v. Summers, [1908] 2 Ch. 256. 


102. .] In considering a will this ct. 

has first to construe the words & then apply 
to them such rules of general law, e.g. the rule 
against perpetuities or the Thelusson Act [Accu- 
mulations Act, 1800 (c. 98)] as maybe appropriate. 
If it thereupon appears that there is any infringe- 
ment of such rmes the ct. is bound to refuse 
to allow its process to be used to carry out such 
illegality (Fabwell, J .). — Be Ouver’s Settle- 
ment, Evered v, Leigh, [1906] 1 Gh. 191 ; 74 
L. J. Gh. 62 ; 63 W. R. 215 ; 21 T. L. R. 61. 


Annotations Raid. Re Beales’ Settlmt., Barrett r. Beales, 
[19051 1 Ch. 256 ; Re Wright, Whitworth u. Wright, 
[1906] 2 Ch. 288 : Re Nash, Cook v, Frederick, [mo] 
1 Ch. 1 ; ^Re Omvie, Ogllvle v, Ogilvle, [19184^ 1 Oh. 
492. Mentd. Re Thursby^ Settlmt., Grant v. iJuiedale, 
[1910] 2 Ch. isi : Re Maoai^ey, Maofarlane v» Macartney! 
riBlS] 1 ,cai. 86o : ^ B<»t5ik>B Settlmt., 

Bostook, [1921] 2 Ch. 469. 


108. Ot” ( 1) By a settlement made in 1844 

on the marriage of W. dc G. real estate was 
settled to the use of G. for her life, Sc after her 
death to the use of such children of the marriage 
in such shares Sc manner as G. should by will 
devise the same. The only two children of the 
manias were L., bom in 1846, Sc A., bom in 1862. 
G. died in 1877, having by her will devised that 
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the yearly iBCome of the settled estate Bhould be 
equally oivided ** during their respective lives 
between my danglers L. Sc A.,** Sc that “ in the 
event of the death of either the survivor shall 
receive the whole income,*' Sc that on her death 
the estate should be sold Sc the proceeds divided 
among the children of L. Sc A. : — ffeld : the gift 
to the survivor was a contingent Sc not a vested 
estate, & as the survivor might be a person not 
ascert^nable within twenty-one years from the 
death of G., the gift was void as contravening the 
rule against perpetuities. 

(2) That, of course, is upon the construction of 
the document. For the purpose of arriving at 
that I shut my eyes to the consequences 
(Buckley, J.). 

(3) There is a difference . . • between these 
two things — a vested estate for life [i.e. to each 
unborn person] which may fail to fall into 
poss^ion Sc the gift of a contingent estate 
for life. What I have here is a gift under which, 
as I understand the language, only the survivor 
. . . will be entitled to some estate (Buckley, J.). 
— ^Whitby v. Von Luedecke, [1906] 1 Ch. 783 ; 
76 L. J. Ch. 359 ; 94 L. T. 432 ; 54 W. R. 415. 


Anwtationa to (1) Polld. Re Crlohton’8 Settlmt., 
Sweotman «. Baity (1912L 106 L. T. 588 ; Re Samuda'a 
Settlmt. Trusts, Home v, Courtenay. [1924] 1 Ch. 61. 


104. .] — Edwards v. Edwards, No. 174, 

pOHt. 

105. .] — Be Hume, Public Trustee v. 

Mabey, No. 109, post. 

When construction complying with rule pre- 
ferred .] — See Sect. 1, sub-sect. 7, B., post 
Effect of reference to rule In iMtrument.] — 

See Sect. 1, sub-sect. 7, 0., post 


JB, When Construction Complying with Buie 
Preferred, 


Construction of wills, generally, see Wills, 

106. Construction avoiding perpetuity preferred.] 
— Cts. will avoid a construction leading to a 
perpetuity Sc void devise, if possible. So they 
will, in marriage settlements, consider the general 
intent as in favour of the issue described, & not let 
property revert, or go to a father as the representa- 
tive of one child to the prejudice of the rest, if 
n o po sitive reason for it to be clearly inferred. — 
Exel V, Wai,lace (1751), 2 Ves. Sen. 117; 28 
E. R. 77 ; on appeal, 2 Ves. Sen, 318, L, C. 



107. Will admitting of two constructions — 

Intention expressed in will.]— The phrase in a 
will “ estate tail in possession ** does not necessarily 
mean actual possession, but may be construed as 
meaning entitled to a vested estate tail in the 
property, though it may bo vested in remainder 
Sc the ijarty entitled may not be in actual possession, 
a previous life estate existing at the time. There 
may be a particular clause in a will which on one 
construction appears to offend against the law 
relating to perpetuities, but it if is fairly capable 
of another construction which avoids that ob- 
jection, the latter construction will be preferred, 
specially if it is found to be in accordance with 
the general intention of the will. W^here there 
hM been a decree, all the parties interested being 
DCTore the ct., long acquiesced in, which declared 
a oireOTion for accumulation to be void for remote- 
ness, but also declared that the will was well 
executed. Sc the trusts thereof, except thkt direc- 
uon, owht to be carried into effect, the presump- 
tM>n wul be that a possible objection to a similar 
clause in the will had not been overlooked, but had 
been coi^^eited Sc decided on before the declara- 


tion to carry the trusts of the will into execution 
was made. 

It is not improper to take into consideration 
that in thS whole of the will he [testator] has 
carefully provided that the limitation of his estates, 
shall not be open to the objection of being contrary 
to that law, [against remoteness] Sc if the clause 
in question is capable of two constructions, one of 
which would render it void upon a ^und which 
testator throughout his will seems to have been 
anxiously guarding against. Sc the other of which 
is reconcilable with all his previously expressed 
intentions, there can be no doubt which of them 
ought to bo adopted (Lori? Ohelbcsford). — 
Martblli V, Holix)way (1872), L. R. 6 H. L. 
632; 42 L. J. Oh. 26, H. L. 

Annotaiions: — ^Ayld. Re Mortimer, Gray v. Gray. [1905] 

2 Ch. 502 ; Re Stamford & Warrington. Payne v. Grey. 
[1912] 1 Oh. 348. Consd. Re Atkinson, Atkinson v. Atkin- 
son. [1916] 1 Oh. 91 : Re Lewis. Busk v. Lewes. [1918] 

2 Ch. 308. Befd. Re FotherglU’s Estate. Prioe-FothergiU 
V, Prioo, [1903] 1 Ch. 149 ; Re Parker, Parker v. Parkin. 
[1910] 1 Oh. 581 ; Portman v. Portman, [1922] 2 A. O. 
473. 

108. .] — Where land is devised to an 

unborn person for life with remainder to his 
children in tail or to his sons in tail male, the ct. . 
under the doctrine of cy-prhs will give legal effect 
to the general intention of testator by treating 
the life estate os an estate tail or an estate tau 
male, as the case may be ; but, except in the case 
of an executory trust, in wliich a greater latitude 
is allowed in moulding the provisions of the will, 
the doctrine wlU only bo applied in this manner ; 
& the ct. will not construe a will cy-prka if the 
result is to include as an object of testator’s bounty 
any person whom ho intended to exclude, or to 
exclude any person whom he intended to include. 

Devise of real estate to the use of A. for life, 
remainder to the use of the first Sc every other 
son of A. successively for life, remainder to the 
use of the first Sc every other son of that son 
successively in tail male, remainder to the use of 
the daughters of each of A.*s sons as tenants 
in common in tail with cross-remainders, the 
daughters of each elder son to take before the 
daughters of the younger sons remainder to the 
use of A.’s daughters as tenants in common in 
tail with cross-remainders, remainder to the use 
of A. in fee simple. A. survived testator Sc died 
a bachelor. The limitations after A.’s life estate 
being void as they stood for remoteness, it was 
proposed, in order to give effect to the general 
intention of testator without including in the 
devise the class of persons omitted by him, namely, 
daughters of sons* sons, to substitute under the 
doctrine of cy-pr^ a series of limitations in tail 
differing in form from the original limitations 
Sc involving the introduction of a contingent 
remainder : — Held : the doctrine of cy-prks was 
not applicable. Sc ^he ultimate limitation to A. 
in fco simple failed. — Be Mortimer, Gray v 
Gray, [1906] 2 Ch. 602 ; 74 L. J. Ch. 745 ; 93 
L. T. 469, C. A. 

AnnataJtixm : — ^Befd. Re Stamford k, Warrington, Pa 3 me v. 
Grey. [1912] 1 Ch. 843. 

109 . .] — In considering whether the 

trusts of a will are void for perpetuity the ct. 
mui^ first construe the gifts according to the 
ordinary canons of construction, Sc then consider 
whether any part of it, as so construed, offends 
against the perpetuity i^e Sc it cannot construe 
the gift otherwise than according to its natural 
meamng because, if so construed it would offend 
against the rule, though possibly, if the gifts might 
equally well be construed in two ways, one only 
of which would offend against the rule, the ct. 
might adopt the other construction. 
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Sedt. — Period allowed for euapeneion of vesting: 

- 8vb-eetL 7, B. <fc C. 8ed. 2.; 8vib’-8ect8. 1 

2, A. (fl)J 

Possibly if the gift might equally well be con- 
strued in two ways, one of which only would offend 
against the rule, the ct. might because of the rule 
be led to adopt the other construction (Pabkbr, J .)• 
— Be Hume, Pubuo Trustee v. Mabey, [1912] 
1 Oh. 693 ; 81 L. J. Ch. 382 ; 106 L. T. 336 ; 
56 Sol. Jo. 414. 


AnnaUdionB : — ^llentd. Re Uasher, PMtep r. UMher, [J9221 
2 Oh. 321 ; Be BlackweU, Blackwell v, Blackwell, [1926] 
Oh. 223. 


110. Presumption as to testator’s intention— 
Not to intend offence against rule.]— A will is to be 
read with an inclination to believe, when it can 


be not unreasonably supposed, that testator did 
not intend to transgress the law (Kkioht Bruce, 
V.-O.).— Leach v. Leach (1843), 2 Y. A; C. Ch. 
Gas. 495; 63 E. B. 222. 


Annataiion Hahereham v. Hldohalfirh (1870), L. H. 

9 Bq. 395. 


111. No reference to rule in will — 

No contrary presumption raised.] — ^Testator be- 
queathed f^holds to trustees & their heirs, to 
the use of Bis nephew for life, remainder to the 
use of his first son in tail male, with remainders 
over. Jtle gave to the same trustees leaseholds, 
in trust for such person or persons as shoifid for 
the time being be entitled to the several freehold 
hereditaments thereinbefore devised, to the end 
that the said leaseholds might go along with, 
A be held A enjoyed by the person or persons who, 
for the time being, should be entitled to the said 
freehold hereditaments, so far as the nature of 
the said leaseholds, A the rules of law A equitv, 
would permit; but no person taking an estate 
tail by purchase in the fr^holds was, for the pur- 
pose of transmission to representatives, to become 
absolutely entitled to the leaseholds until twenty- 
one. He devised to the same trustees A their 
heirs copyholds upon trust to permit A suffer the 
same to be held A enjoyed by such person or 
persons as for the time being should become seised 
of or entitled unto any estate of freehold, or in- 
heritance of A in the said freehold hereditaments 


for A during so long time as the rules of law A 
equity would permit. Power was reserved by the 
will to certain persons to cut timber ; A the trusts 
of the timber money, when invested, were declared 
to be, to pay the income to such person or persons 
as for the time being would be entitled to the 
rents A profits of the freehold hereditaments. 
Testator further directed his trustees, out of his 
personalty, to set apart £10,000, A invest the 
remainder, after payment of his debts, A pay 
the dividends A interest thereof from time to time 
as the same should become due A be received, 
unto such person or persons as for the time being 
should be entitled to the rents A profits of his 
freehold hereditaments thereinbefore devised ; A 
in case of failure of the issue of certain persons, 
upon trust to transfer what should remain of the 
personal estate to a college : — Held : the personal 
estate vested absolutely in the fibnst tenant in tail. 

The ct, will look to the general intention of a 
testator that the personal estate shall go with 
the realty, rather than to an apparent intention 
on his part to limit the personalty to an extent 
not permitted by law. 

He does not advert to the state of the law, 
bijd; it does xiot fofiow that on that accoimt the ct. 
will see an intention to violate the rule against 
perpetuities ; it will rather see an intention to 
give the property to the owner of the first estate 
of inhentance (Page-Wood, V.-O.). — Be Johk- 


Trusts (1866), L. B. 2 Bq. 716 ; 12 Jur. 
N. S. 616. _ 

112. .]— jBc Stamford A WABBiKa- 

TON (Bari.), Payne v. Obey, No. 50, anle . / 

118. Personalty limited by reference to4lmlta- 
tlons of realty — ^Limitations cut down not to offend 
rule.] — ^Testatrix devised a reversion in real oStm 
upon trust for 0. for life, with remainder to)his 
first A other sons in tail, A directed her trustees 
to stand possessed of £2,000 to apply the dividen^ 
in the repair of the property at the request of the 
person m possession. Testatrix died. G. was 
the tenant for life of the property by a title prior 
to the will of testatrix, A had a grandson who died 
in his father’s lifetime. G. then died leaving a 
son, pltf., who then became first tenant in tail 
in possession: — Held : pltf. was entitled to the 
fund. 

Where a testator gives real estate by a series 
of limitations A afterwards gives chattels by a 
mere general reference to go according to the 
limitations of the real estate as long as the rules 
of law A equity will permit, a ct. of equity 
will not deviate from the limitations of the r^l 
estate in order to tie up the personalty along ■^th 
it if the testator has so moulded the limitations 
of the real estate as not to fit the case of personalty. 
It will not cut down the interest of the tenant 
in tail ; it will only cut down the operation upon 
the personalty of the words used in limiting the 
real estate, so as to avoid offending against the 
rule as to perpetuities (Page- Wood, V.-G. ). — Gox v. 
Sutton (1866), 25 L. J. Gh. 846 ; 28 L. T. O. S. 
119; 2 Jut. N. S. 733. 

Annotations : — ^Retd. Re Fothergfil’B Estate, Prioe-FothorgUl 
V. PHoe, [1903] 1 Oh. 110 ; Re Lewis, Bush v, Lewes, 
[1918] 2 Ch. 308. 


C. Effect of Reference to Buie in Instrument. 
Gonstruction of wills, generally, see Wills. 


114. ’‘As near as the rules of law & equity 
permit ” — Construction not controlled.] — B. 

devised freeholds, upon trust for the use of B., 
his nephew, for life, with remainders to the use 
of his nrst A other sons in tail male, with successive 
remainders over for life, A remainders to the first 
A other sons of the successive tenants for life in 
tail male ; A he bequeathed his residuary personal 
estate, upon such trusts, etc., as were, thereby 
declared concerning the devised freehold heredita- 
ments, “ or as near thereto as the rules of law A 
equity would permit ” ; provided, nevertheless, 
that such residuary personal estate should not 
vest absolutely in any tenant in tail unless such 
person should attain the age of twenty-one years : 
— Held : the words “ as near as the rules of law 
A equity will permit” would not by their own 
force have controlled the construction. — G eoustie 
V. Gk)SLiNa (1866), L. B. 1 H. L. 279 ; 36 L. J. 
Gh. 667 ; 15 L. T. 40, H. L. ; affg. S. G. sub nom. 
Gosling t;. Gosling (1862), 1 De G. J. A Sm. 1, 
L. 0. 


son, [1916] 1 Oh. 91. Rdd. Burnell v. Firth (18671. 
15 w. R. 546 : Burton e. Newbery (1875), 1 Oh. D. 234 : 
Re OraMW^l, wkln e. OroM^U (1888), 24 Oh. D. 102 ; 


Johnston, J1894] 8 Oh. 204 ; Wharton v. Mastennani 
n89#] 186 5 a FoOttjgUi;. Pitoe-Fother- 

»SSs>H . Iv ^ Oontttttop, Oontniter 

V. SlMa, [1907] 1 Oh. 470 ; Re Trevanlon, Trevao^n v. 


lea, [1907] 1 Oh. 470 ; Re Trevanlon, Tmanlon^ 
lox, [1910] 2 Ch. 588jPoitman v. Portman. [1922] 
,0. 473. He&td. Re Jeffery, Nussey v. JeffOry (1918), 


Lomox, [19] 
2 A. a 473. 
110 L. T. 11. 


— -.] — See Nos. 107, 111, anie. 
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115. ** Capable of taking effect”— What law 
allowB to take effect— Appointment to uses of prior 
setflement.] — ^Whero under a special power of 
appointment a testator appoints ta the uses or 
trusts of an antecedent instrument or such of 
them as are ** capable of taking effect*” the phrase 
** capable of taking effect ”• may be construed as 
meaning what the law allows to take effect, & 
need not be confined to a reference to the uses 
or tnuribs which, by reason of the deaths of parties 
A other intervening circumstances, are still in 
fact existing, or capable of coming into existence ; 
& if therefore some of the uses or trusts fail by 
reason of the oeatuis que trust not being objects 
of the power, or by reason of the rule against 
perpetuities being infringed, those uses or trusts 
may be treated as exclude from the appoint- 
ment. — Be Pinch & Chbw*s Contract, [1903] 
2 Oh. 486 ; 72 L. J. Ch. 690 ; 89 L. T. 162. 


Sect. 2.— INTERESTS SUBJECT TO TBE RULE. 

Sub-sect. 1. — ^Lbx loci situs. 

116. General rule — Rule confined to Eng- 
land.] — (1) Objection, that the bequest of a 
fund to be invested in a reg^ilar Scottish entail 
was void as a perpetuity overruled ; the rules 
acted upon by the cts. in this country with respect 
to testamentary dispositions tending to perpetuities 
relatu^ to this country only. 

(2) The fund being to be administered in a 
foreign country is payable here, though the purpose 
to which it is to be applied would have been illegal, 
If the administration of the fund had been to take 
place in this country. — ^Pobdycb v. Bribges 
(1848), 2 Ph. 497; 2 Coop. temp. Cott. 324; 
17 L. J. Ch. 186 ; 41 E. R. 1035, L. C. 

Annotations : — OeneraHy, Mentd. Brassey v. ChalmerB, Sea- 
oome V. Holme (1853), 4 De G. M. & G. 528 ; WatUngton 
V. Waldron (1853), 4 De G. M. Sc G. 250 ; Fletcher v. 
Moore (1857), 29 L. T. O. S. 173 ; Salusbnry Denton 
(1857), 3 K. jc J. 529. 

117. Property abroad— Fund to be administered 
In Scotland — Not subject to rule.] — Pobdyce v. 
Bridges, No 116, ante. 

118. Colonial law — Whether rule ap- 

plicable.] — Choa Choon Neoh V. Spottiswoode 
U669), 1 Kyshc’s Reports, 216 ; Woods* Oriental 
Cases, App. I. 

Annotation : — ^Apprvd. Yeap Cheah Neo v. Ong CSieng Noo 
(1875), L. R. 6P. C. 381. 


119. .] — The law of England 

must, having regard to the Royal Charters of 
1807, 1826, & 1855, be taken to bo the law of 
Penang so far as it is applicable to the circum- 
stances of the place, & modified in its application 
by these circumstances English statutes, therefore, 
in their natiue inapplicable to Penang, are not 
introduced along with the general law of England. 
The rule, however, which prevails in England 
against jperpetuities, which exists independently 
of statutes, Sd is founded upon public policy, is 
part of the law of the colony ; so, also, the excep- 
tion to that rule which exists in favour of charit- 


able uses passes with the rule into the law. — 
Trap Cheah Neo v. Ong Cheng Neo (1876), 
L. R. 6 P. C. 381, P. C. 

74 L. J. Oh. 96. MmiOmott v. Totnes Union 0898). 
57 J. P. 151 ; Be Howell, Be Bnoldngham, UsgtnB v. 
Bncktngham (1914), 84 L. J. Oh. 209; Bourne v. Keane, 
[1919n. 0. 815. 


120. ,] — (1) When there are no 


laws in a colony at the time of annexation, 
transactions relating to l a nd are governed by 
En glish laWs SO far as that law can be justly A 
convenienidy applied, including the rule as to 


perpetuitiw as between subject dc subject. 

(2) The reservation of a power in a Crown ^ant 
of land in New South Wales, made in 1823, to 
resume a portion of the land for public purposes is 
not repugnant to the grant, A, if ^e rule as to 
perx>etuiue8 is applicable to the Crown in England, 
it is not applicaole to the Crown in that colony. 
— Cooper v. Stuart (1889), 14 App. Oas. 286 ; 
68 L. J. P. C. 93 ; 60 L. T. 876 ; 6 T. L. R. 387, 
P. C. 

AwnataBons : — OeneraXty, BsU. SavUl n. Bgthell,^ U902) 
2 Ch. 583 ; S. E. Ry. v. Aasoolated Portland Cement Mann- 
faotuiers (1900), Ltd., [1910] 1 12. 

Foreign disposition of English leaseholds.] — 
See Conflict op Laws, Vol. XI., pp. 364, 366, 
Nos. 448, 449. 


Sub-sect. 2. — ^Legal Interests. 

A. Beal Estate. 

(a) Springing and Shifting Uses. 

121. Whether subject to rule.] — Norfolk’s 
(Duke) Case, Howard v. Norfolk (Duke), No. 
181, post. 

122. .] — ^Though a man may limit a future 

use upon a contingent after a death without 
issue, within the compass of a life; yet such 
future use to take effect after a death without 
issue generally, is so remote a possibility that the 
lavs: vnU not admit of it (Holt, C.J.). — Davis v. 
Speed (1692), Holt, K. B. 730 ; 4 Mod. Rep. 
163; 2 Salk. 676; Skin. 361; 12 Mod. Rep. 
38 ; 90 E. R. 1302 ; on appeal (1698), Show. 
Pari. Cas. 104, H. L. 

Annotation : — Betd. Winter v. Perratt (1843). 9 01. & Fin. 
606. 


128. .] — ^It is a certain rule of law, that 

if such a construction can be put upon a limita- 
tion as that it may take effect by way of remainder, 
it sheJl never take place as a springing use or 
executory devise, &; therefore a limitation in a 
settlement ”to trustees to the use of A. the 
settlor for life, remainder to B., his intended 
wife, for life, except as thereafter excepted, 
remainder to the heirs of the body of A., begotten 
on B., remainder to A. & his heirs, with a proviso, 
that if A. should die, & leave such issue as afore- 
said, without making any provision for such child 
or children in his lifetime, said trustees should 
stand seised of one moiety, from & after the decease 
of A., to the use of such child ” : — Held : a con- 
tingent remainder, & not a springing use, 8c 
therefore barred by a fine levied by A. & B. 

The notion of a springing use was introduced, 
just as executory devises were ... in order that, 
after a departure with the whole fee, a new limita- 
tion of the fee might take place upon a oontingenoy 
to arise within a recusonimle compass of time, & 
not within the danger of a perpetiii^ (Henley, 
Lord Keeper). — Carwabdinb v. Oarwardine 


(1758), 1 Eden, 27 ; 28 B. R. 504. 

Annotations : — Com. Egerton «. Brownlow (1858). 4 H. L. 
Cas. 1. Bald. Cole v. SeweU (1848), 2 H. L. Caa 186 ; 
Bs Sinoh, Abokn v. Btim^ (ISSIK 17 Ch. D. 211. Hentd. 
Parker v. Bolton (1835), 5 L. J. cL 98. 


124. •] — ^Blandford V. Thaokebell, No. 

77, ante. 

125. .1 — ^The old rule against ” a possibility 

on a possibility,” applicable to legal limitations 


PART L 8B0T. 8. BtTB-SBOT. 8.— A. (a). 

Whether s^eet (o.rule.)— Q'R ibilly r, (19241 U. R. I,— II 




72 Pebpetuttibs. 


8«d. 2. — IfiUreeU Bubjecl to the rule : Suh-aed* 2» A. 
{ah (6), Ic) cfe id).] 

of tM estate, namely, that although an estate 
may be limited to an unborn person for his life, 
yet a remainder cannot be limited to the children 
ci that unborn person, as purchasers, is still exist- 
ing, A has not been abrogated by the more modem 
rule against perpetuities, which prohibits property 
being tied up lov a longer period than a life or 
lives in being & twenty-one years afterwards, 
with the addition of the period of an actually 
existing gestation — ^the two rules being in fact 
independent & co-existing. 

3y a post-nuptial settlement made in pursu^ce 
0^ anternuptial arts., freehold lands were limited 
to the use of the husband & wife successively 
for life, with remainder to the use of their issue, 
bom before any appointment made, as they should 
by deed appoint. Having had issue, two daughters 
only, they by deed appointed one moiety of the 
lands to the use of one daughter for life for her 
separate use without power of anticipation, & 
after her decease to the use of such person or 
persons as she should by will appoint, & in default 
of appointment to the use of her children living 
at the date of that deed equally as tenants in 
common in fee : — Held : the only part of the 
appointment which was good was the limitation 
to the daughter for life for her separate use ; 
the appoiniment being read into the settlement, 
& the latter being tr^ted as having been made 
prior to the marriage of the husband Sc wife. 

The rule against perpetuities origii-a.ted & was 
rendered necessary on account of the introduction 
of executory claims & springing uses, against which 
the old rule would have been an insufficient 
protection (Lopes, L.J.). — Whitby v. Mitchell 
(1890); 44 Ch. D. 86 ; 50 L. J. Oh. 486 ; 62 L. T. 
771 ; 88 W. B. 337, 0. A. ; affg. (1880), 42 Ch. D. 
494. 

AnnoiaHona ! — ^Diitd. Re Bowles, Amendros v. Bowles, 
[1902] 2 Cb. 650. Conid. ite Ashforth, Sibley v, Ashforth, 

1 1006 1 1 Ch. 535. Ext4. Re Nash, Cook v, Frederick, 
1910] 1 Ch. 1 ; Re Clarke’s Settlmt. Trust, Wanklyu v, 
Itreatfeild, [1916] 1 Ch. 467. Reid. Re Frost, f^st 
V. Frost (1889), 43 Ch. D. 246 ; WhitUng v. Whitting 
(1908). 53 Sol. Jo. 100: Re Bullock’s Will Trusts, BuUock 
V. Bullock, [1915] 1 Ch. 493 ; Re Elton, Elton v. Elton, 
[1017] 2 <5h. 413 ; Re Hobbs, Hobbs v. Hobbs, [1917] 
1 Ch. 569. 

126. .] — Re Hollis’ Hospital Trustees 

Sc Hague’s Contract, No. 133, post, 

127. .1 — Savill Brothers, Ltd. v. 

Bethell, No. 30, ante. 

128. BhifUng clause — ^After gift In fee simple.]— 
Bennett v. Bennett, No. 237, post. 

In defeasance of estate tall.]— 5ee Sub-sect. 

6, C., post. 

(h) Contingent Remainders. 

What Is contingent remainder.] — See Beal 
Property. 

120. Whether subject to rule.] — Norfolk’s 
(Duke) Case, Howard v. Norfolk (Duke), No. 
181, post. 

180. .] — (1) Testator, who died in 1870, 

by ms will dated the same year devised a freehold 
estate to the use of his sons dt their heirs during 
the life of his daughter £., upon trusts for suS 
^tuhter ; Sc after her decease ** to the use of any 
husband whom she may hereafter marry ” during 
his life ; & after the death of the survivor of his 
^UEhter f^Buch husl^nd, to the use of the 
oiildx^ of hk daught^ as i^e should appoint 
St in default of such appointment to the use of all 
the chlldr^ of his daughter who should be Uving 
at the death of the survivor of her dc her husband 


or should have previously died leaving issue then 
living, in equal shares ; out in case no child of his 
daughter mould be living at the death of such 
survivor or should have previously died ^leaving 
issue then living, then to the use of such of his sons 
& of his other daughters as idiould be then living, 
or should have previously died leaving issue then 
living, in equal shares. The will contained a gift 
of residue. The daughter E. was a spinster 
at testator’s death, but subsequently, in 1872 
married & died shortly afterward without issue. 
Her husband died in 1888 : — Held : the limitations 
subsequent to the life estate of the daughter’s 
husband were void for remoteness & on his death 
the devised estate passed under the residuary gift. 

(2) But they [contingent remainders] were 
subject, before this rule was invented, to another 
rule which was thus expressed in the old legal 
language, that you cannot limit a possibility upon 
a possibility Sc the familiar illustration is that you 
cannot limit by way of legal devise or conveyance 
to A., an existing person, for life, with remainder 
to his unborn son for life, with remainder to the 
children of that imbom son. That last remainder 
was void. ... I think there is no question that 
this is the law to this day (Kay, J.). 

(3) 1 do not at all agree that under the law of 
the present day there cannot be any application 
of the rule against perpetuities to remainders. 
I find in Fearne on Contingent Bemainders, in 
the edition already referred to [10th edition, p. 602] 
this statement of the law : “ Here indeed it may 
not be improper to remark, once for all, that any 
limitation in future, or by way of remainder, of 
lands of inheritance, which in its nature tends to 
a perpetuity, even although there be a precedi^ 
vested freehold, so as to take it out of the descrip- 
tion of an executory devise, is by our cts. con- 
sidered void in its creation.” Hero, then, is a 
clear statement of the law in a book of great 
authority, that the rule against remoteness will 
be applied to contingent remainders as well as to 
contmgent limitations by way of executory devise 
(Kay, J.), — Re Frost, Frost v. Frost (1889), 
43 Ch. D. 246 ; 60 L. J. Ch, 118 ; 62 L. T. 26 ; 
38 W. 11. 264. 

Annotationa : — Aa to (1) Consd. Re Gamham, Taylor v. 

Baker, [1916] 2 Oh, 413. Rofd. WMttln» v. Whitting 

(1908), 53 Sol. Jo. 100. Aa to (2) Folld. Re Park’s Settlmt.,. 

Foran v. Bruce, [1914] 1 Ch. 595. Consd. Re Bullook’s 

Will Trusts, Bullock v. Bullock, [1915] 1 Oh. 493. Reid. 

Re Ashforth, Sibley v. Ashforth, [1905] 1 Ch. 636 ; Re 

Nash, Cook v. Frederick, [1909] 2 Ch. 450. 

131. .] — Re Ashforth, Sibley v. Ash- 

forth, No. 336, post. 

132. .] — Whitby v. Von Luedeckb, No. 

103, ante. 

Equitable contingent remainders.] — See Nos. 177- 
180, post. 

(c) Common Law Conditions. 

133. General rule — Subjeot to rule.] — By 

indentures of lease Sc release of May 18, 1726, 
certain hereditaments were assured to one J. to 
have Sc to hold imto said J. his heirs Sc assigns to 
the use of one T., Sc certain other persons th^in 
named, being the trustees of a ch^ty known as 
H.’8 Hospital upon the trusts ther^ mentioned 
for the maintenance Sc management of the hospital, 
subject to the following proviso : ” Provided 

always, dt it is hereby apeed by Sc between parties 
to these presents that if, at any time hereafter the 
premises hereby conveyed or any part thereof^ 
or the rents, profits. Sc issues of the same, or of 
aHy part thereof, shall be employed or converted 
to or for any other use or uses, inter^ or purposes 
then as are hereinbefore mentioned Sc specked. 
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then & from thenoefoith the biiildizigs» landSi & 
premises hereinbefore conveyed to the uses & upon 
the trusts hereinbefore mentioned shall revert to 
the right heirs of T., party hereto, anything 
herein contained to the contrary hereof in any 
vdae notwithst an d in g/* E. had entered into a 
contract with an agent acting for the majority of 
the trustees of the charity for the purchase of a 
X>ortion of the freehold property. E. was willing 
to accept the title & a draft conveyance had been 
approved, when one of the trustees wrote to H.*s 
solrs. stating in effect that, as heir-at-law of T. 
he had not concurred in the sale of the property 
& calling attention to the above proviso in the title 
deeds. E. took out this summons against the 
trustees asking for a declaration that a good title 
had not been shown to the here^taments con- 
tr^ted to be sold: — ffeld: (1) the proviso con- 
stituted a conc^on law condition subsequent ; 
(2) the rule against perpetuities applied to such a 
condition ; (3) the title was not one which should 
be forced on a purchaser. 

If the clause in question ought to be construed 
as a limitation or as creating a shifting or springing 
use, it would be void as infringing the rule against 
perpetuities (Byrne, J.). — JRe Hollis’ Hospital 
Trustees & Hague’s Contract, [1899] 2 Ch. 540 ; 
68 L. J. Ch. 673 ; 81 L. T. 90 ; 47 W. R. 691 ; 
43 Sol. Jo. 644. 

Annotaii(^ .---uia io (2) Ck>nsd. He Ashforth, Sibley v. 

As^pth. [1905] 1 Ch. 535. FoUd. He Da Costa, Garke 
Collegiate School of St. Peter, 

184. — Testator devised all his 

real estate at Adelaide, South Australia, to trustees 
upon trust during the lives of successive tenants 
for life to apply the income in a particular manner, 
& on the fallmg in of the last life tenancy to convey 
the said real estate to the council of the Church of 
England Collegiate School of St. Peter, Adelaide. 
But this disposition was made on the express 
condition that the council published annually a 
statement of payments & receipts, & in case of 
default for six calendar months in the publication 
of such statement, the disposition in favour of 
the collegiate school was thenceforth to cease & 
to go over to & enure for the sole benefit of such 
person or persons & for such public purposes as 
the Governor in Chief of South Australia should 
in vmting direct : — Ileld : the gift over the 
condition were boto bad, the former not being a 
good chantoble gift & the latter being a common 
law condition subsequent, working a forfeiture 
on the condition coming into operation, & 
obnoidous to the rule against perpetuities ; the 
council of the collegiate school were entitled to a 
clean conveyance from the trustees of the will, 
without reference to the condition or gift over. — 
Re Da Costa, Clarke v. Church op England 
Collegiate School op St. Peter, [1912] 1 Ch, 
337 ; 81 L. J. Ch. 293 ; 106 L. T. 458 ; ^8 T. L. R. 
189; 66 Sol. Jo. 240. 

186. Application of rule — Provision for re- 
entry— Dn bankruptcy of alienee — ^Long lease.]— 
A proviso in a lease for twenty-one years that the 


landlord shall re-enter on the tenant’s committing 
any act of bkpey., whereon a commission shall issue, 
is good. If such a proviso as this were inserted in 
very long leases, it would be tying up property 
for a considerable length of time, & would be 
open to the objection of creating a i)erpetuity 
(Duller, J.). — Rob d. Hunter v. Gallibrs (1787), 
2 Term Rep. 133 ; 100 E. R. 72. 

Annotcrfioiw Bafd. Doe d. Mltchlnson v. Garter (1798), 
8 Term Rep. 57 : Doe d. Goodbebere v. Bevsn (1815). 
3 M. & S. 353 : Stevens v, Oopp (1868), L. R. 4 Exoh. 20. 

186 . On breach of restrictive cove- 

nant.] — The grantee of land in fee covenanted not to 
carry on certain trades. A power of re-entry on 
breach of the covenant at any time was reserved 
to the grantor : — Held : the power was void as per- 
petuity. — Dunn r. Flood (1883), 26 Oh. D. 629 ; 
63 L. J. Ch. 637 ; 49 L. T. 670 ; 32 W. R. 197 ; 
on appeal (1886), 28 Oh. D. 686, C. A. 

AnruOtAiofn : — ^Apld. Re Hollis* Hospital Trustees ft Hague’s 

Contract, [1899] 2 Cb. 540. 

187. On breach of condition.] — 

Be Hollis’ Hospital Trustees ft Hague’s 
Contract, No. 133, ante. 

188. Condition applicable only to devisee — 

Restriction on alienation.] — Devise *’to my 
brother J. on the condition that he never sells out 
of the family ” followed by gifts to other relatives : 
— Held : the condition was valid. 

The condition ... is applicable merely to 
the devisee himself, ft therefore is not void on any 
ground of remoteness. It has been suggested, 
however, . . . that you cannot restrict the li^ht 
of an owner in fee of alienating in any way in which 
he may think fit. . . . Accoi^ng to Littleton the 
test is, does it take away all power of alienation? 
(Jesbel, M.R.). — Re Macleay (1876), L. R. 20 
Eq. 186 ; 44 L. J. Ch. 441 ; 32 L. T. 682 ; 23 
W. R. 718. 

Annotations : — Conid. He Rosber, Rosbor v. Rosher (1884), 
26 Ch. D. 801. Apia. Re HoUis* Horoital Trustees ft 
Hague’s Contract, [1899] 2 Cb. 540. Befd. Dawkins v. 
Penrbyn (1877), 6 Cb. D. 318 ; Re Dugdale, Dugdalo v. 
Dupdalo (1888), 38 Ch. D. 176; Re Mllott, KeUy v. 
Ellfott, [1896] 2 Cb. 353. Mentd. Manobester Ship Canal 
Co. V. Manchester Racecourse Co., [1900] 2 Cb. 352. 

189. Condition of publication of accounts 

— Gift over on breach.] — Re Da Costa, Clarke 
V. Church op England Collegiate School 
OP St. Peter, No. 134, ante. 

Provision against disentail.]— Nos. 221-224, 
post. 

(d) Executory Devises, 

140. Subject to rule.] — ^A devise in fee to A. 
ft if he die without issue in the lifetime of 0. then 
to 0. ft his heirs, is a good executory devise, 
to take effect on the contingency of A. dymg in 
the lifetime of C, without issue. — Pells v. Brown 
(1620), Cro. Jac. 690 ; J. Bridg. 1 ; 2 RoU. Rep. 
217; 79E. R. 604. 

AnnotatU^ : — Conid. Blunket v. Holmes (1661), 1 Eeb. 
119. A^. Doe d. Bamfleld v. Wetton (1800), 2 Bos. ft 
P. 324. Conid.. Doe d. Cadogau v. Ewart (1838), 7 Ad. 
ft El. 636. Retd. Petty v. Goddard (1662), O. Bridg. 
85 ; Snowe v. Cuttler (1664), 1 Lev. 135 ; Wright v. 
Htoooks (1667), 2 Keb. 261 ; Gardner «. Sheldon 
(1671), 2 Keb. 781; Fry’s Case (1672), 1 Vent. 199; 


PART I. SECT. 2, SUB-SECT. 2.- 
A. (0). 

187 i. AppHeation of nUe — Provisio 
/or re-etUrp~-0» breach of oondiHon.}- 
^T^ON V. Mxtohxtj:, Corpn. (1920 

137 iU. ^.1— WaiSH 1 

WiOHTiiAN. [19271 N. 1.— IR. 

4 ^ ap^icabU onl 

to devisse^JUstrietiemB 


A devisee of real estate under a will 
was restrained from selling or incum- 
bering It for a period of twenty-five 
yeare after testator’s death;— Held; 
M the restraint, if general, would have 
b^n void, the lunitation as to the time 
did not make It valid. — Blackburn 
V. McCallum (1903), 33 S. C. R. 65 ; 
23 C. L, T. 133.— CAN. 


188 U. 

ft Daonbau (1906), 11 
7 0. W. R. lOL-^AN. 


RC klARTIN 
O. L. R. 349 : 


^ ». To grant by letier§ patent — 

Of guU rents-i^iht to redeem.l--A.-G. 


0. Cummins (1895), [1906] 1 I. R. 406. 
— IR. 

b. Restraint on oZienofion.] 

— RANOIMOBKE V. SmAOHAN (1895), 
14 N. Z. L. R. 477.— N. Z. 


PART I. SECT. 2, SUB-SECT. 2.— 
A. (d). 


_^140 I. SvMset io rule.]— M btsbs v. 
Hamilton Providbnt ft Loan Co. 
(1890), 19 0. R. 858.-<IAN. 
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Febpetuities. 


S«d,2. — ImkretUmtbJttHofhemJe: Svb-$ed.2,A. 

Bipm ^ ^Bensen p. Hudson (1673). 3 Eeb. _387 


\^JU» OV a JlCkUrjUU. Va xi.oj:vu \J.WVU, 

Xmddlnffton «. (1696), 1 Ld. Raym. , 

Slater 71697), Comb. 483 ; Soatt^vood v. Sd 
9 Mo4.Rot. 278; " 


12 


Barker v, 

lire (1699), 

Anon. (1704), 6 Mod. Rep. 241 : 

Roe p, Flndd (1729), Fortes. Rep. 184 ; Gumett e. Wood 
(1789), 7 Mod. Rep. 302 : Go^tle d. GnmaU v. Wood 
(1740), WUles, 211 ; Gulliver p. Vara (1746), 8 De G. 

M. Sc G. 167 ; Carr e. Singer (1760), 2 Ves. Sen. 603 ; 
Porter e. Bradley (1789), 3 Term Rep. 143 ; Roe d. 
Sheers v. JelZery (1798), 7 Term Rejp. 689 ; Barlow v. 
Salter (1810). 17 Ves. 479 : Camnbelle. Harding (1831). 
2 Russ. Sc M. 390 ; Doe d. Todd v. Duesbnry (1841), 8 
H. Sc W. 614 ; Hardoastle v. Dennison (1861), 10 C. H. 

N. B. 606. 

141. .] — (1) Under a bequest of term of 

years ** to A. & tiie heirs of his body, & to their 
heira Sc assigns forever, but in default of such issue, 
then after his decease to B. ^ his heirs,” the 
limitation over to B. is good by way of executory 
/devise. 

The rule respecting executory devises is 
extremely well settled ; Sc a limitation by way of 
executory devise is good if it may take place 
after a life or lives in being. Sc within twenty-one 
years Sc the fraction of another year afterwards 
(Lord Kenyon, O.J.). 

(2) If personal property be so limited that, if 
it were an estate of imieritance, it would give an 
estate tail, the absolute interest vests in the first 
taker. But if the limitation be with a double 
aspect to A., & to the issue of his body, if there be 
any such issue living at his death, if not, then over, 
it is a good limitation (Lord Kenvon, O.J.). — 
Wilkinson v. South (1798), 7 Term Bep. 665 ; 
101 B. B. 1120. 

AfuioiaHans : — Js io (1) Bild. Klnoh p. Ward (1826), 2 
Sim. Sc St. 409. As io (2) Cmud, Oadell v. Palmer (1833), 
10 Bing. 140. OtneraUy, ReGu Gawler p, Cadby (1821), 
Jao. 346 ; Garratt p, Cockerell (1842), 1 Y. & C. Ch. Gas. 
494 ; ^e p. Llnwood (1842), 6 Jur. 618. 

142. — ^Under a devise to F. & his heirs 

for ever, & in case he should depart this life Sc 
leave no issue then to E. Sc S. or the survivor or 
survivors of them, share Sc share alike, the devise 
to E. dc S. is a fl^d executory devise. 

Nothing can be clearer in x>oint of law, than that 
if an estate be given to A. in fee. Sc by way of 
executory devise, an estate be given over which 
may take place within a life or lives in being Sc 
twenty-one years Sc a fraction of a ycsur after- 
wards, the latter is good by way of executory 
devise (Lord Kenyon, O.J.). — Boe d. Sheers v, 
Jeffery (1798), 7 Term Bep. 689 ; 101 E. B. 1147. 
AnnofoKofitf .*-~Ajdd. Doe r. Webber (1818), 1 B. 6t Aid. 
718. Ooiifd. cEmpbeU p, Harding (1831), 2 Rnss. 8c M. 
390 : Doe d. ^ladogan o. Ewart (1838), 7 Ad. Sc El. 636 ; 
Feakes v. Standley (1867), 24 Bear. 486 ; Stuart p, 
Cockerell (1869), L. R. 7 Eq. 363. Dbt^ Fisher p, Webster 
(1872), L. R. 14 Eq. 283. Refd. Wood o. Baron (1801), 

1 East, 269 : Barlow v. Salter (1810), 17 Ves. 479 ; Doe 
d. Jones v. Owens (1830), 1 B. & Ad. 318 ; Doe d. Todd 
V. Duesbury (1841), 8 M. & W. 614 ; Bamford v. Lord 
(1864), 14 0. B. 708 ; Parker p, Birks (1854), I K, Sc J. 
166 ; ‘ Butt «. Thomas (1866), 11 Exon. 236 ; Ormsby 
V. Anderson (1866). 14 W. R. 379 ; Gatenby p. Morgan 
(1876), 46 L. J. Q. B. 697. 

148, ,] — Thellusson v. Woodford, No. 

67, ante. 

144. .] — Gadell V. Palmer, No. 74, ante. 

145 Testator, by wlU made in 1821, 

after a gift of leas^olds to his dau^ter E., gave 
all the remainder of his property whatsoever to 
his wife D., the income to her for life, Sc at her 
death unto E., for her own benefit Sc her children, 
or one only child if she should have any, eJl that 
was given to E. being for her own benmt, Sc not 
to be subject to the debts, control, or disposition 
of saiy husband she mk^t marry: but if E. 
should die without issue the leasehmos were to be 


enjoyed by D. for life, Sc at her death to his 
sister S. for her life, Sc her death, together with 
all that was left to D. lor her life, to be equally 
divided between all the grandchildxw of S. 
E. died without having had a child i—Reld : E. 
was entitled absolutely both to the leasehold 
specifically bequeathed to her Sc to the residue 
given sumect to D.’s life interest, &: the limitations 
over, if E. ” should die without issue,” were void 
for remoteness. — Fisher v. Webster (1872), 
L. B. 14 Eq. 288 ; 42 L. J. Oh. 166 ; 20 W. B. 
766. 

Re Seyton, Seyton p. Satterthwalto 
(1887), 34 Ch. D. 611. 

146. .] — Whitby v. Mitchell, No. 126, 

ante. 

147. .1— Thomas v. Thomas, No. 31, ante. 

148. — — .J — ^Edwards v. Edwards, No. 174, 
post. 

Executory devises generally.]-~<8ee Wills. 

B. Personal Estate. 

(a) In OeneraL 

149. Subject to rule.] — A lease devised to one 
for life, with several remainders over; the first 
devisee was compelled to enter into a bond to let 
it go according to the devise ; but if it were for a 

■ chattel, the ct. would not have done it. — 
XJE V. Jones (1663), Toth. 122 ; 21 E. B. 142. 

150. .] — It would bo inconvenient that 

such manner of perpetuity i^ould be made of a 
chattel, when of an inheritance neither by act 
executed by the common law, nor by limitation 
of an use, nor by devises in last willi^ any per- 
petuity can be established. — ^Lampbt’s Case 
(1612), 10 Co. Bep. 46 b; 77 E. B. 994 ; sab nom. 
Lamfit V. Starkey, 2 Brownl. 172. 

AnnofdHotM .—-Rsld. Child p. BaUye (1628), W. Jo. 16; 
Blunket p. Holmes (1661), 1 Keb- 119 ; Goring p. Bicker- 
stafle (1663), Freem. Ch. 163 ; Cookes v. Bellamy (1664), 
1 Sid. 187 ; Burgls v. Bur^ (1674), 1 Mod. Rep. 114 : 
Klmpland p. Courtney (1701), Fremn. Ch. 260; Gower p. 
Grosvenor (1740). Bam. Ch. 64 ; Beauolerk p. Dormer 

(1742), 8 Atk. Sds ; - - - - - 

Ad. & M. 300 ; Be . 

1 Oh. 535 ; He Nash, 

Mentd. Bartholomew «. Belfleld (161^. Oro. Jao. 332 ; 
Shemeld p. Ratolifle (1616), Hob. SU : Sherlfl v. WTrotham 
(1618), Cro. Jao. 609 ; Pells p. Brown (1620), Cro. Jao. 690 ; 
Marsh p. Newman (1626), Poph. 163 ; Kent p. Steward 
Sc Seott (1684), Cro. C^r. 368 ; Baker p. Willis (1637), 
Cro. Car. 476 ; Poole p. Haskey (1663), O. Brldg. 364 ; 
Seaman v. Warman (1676), Freem. K. B. 306 ; Hombee’s 
Petn. (1691), Freem. K. B. 331 : Ctoge p. Aoton (1700), 

1 Ld. Raym. 616 ; Blarks v. Marks (1718), 10 Mod. Rep. 
419; Doe d. Hayes p. Btuiges (1816), 2 Marsh. 506; 
Wllron V. mrat (1833). 4 B. & Ad. 760.; wood v. L^blr]^ 


nvi.. 


_ _ , 3), 4 B. Vtf AU. I WW , TT WM. V 

1 Ph. 8 : f^tsgerald v. FitaKorald (1868). 37 

C. 44 ; jRs Bellamy, Elder v. Pearson (1883), 26 

Oh. D. 620 : Johns p. Pink [1900] 1 Ch. 296 ; Be Franols, 
Frauols p, Franols, [1906] 2 Ch. 295. 

161. .] — Chiij> V . Batltr (1622), Palm. 

333 ; Cro. Jac. 466 ; 1 Eq. Cas. Abr 162 ; W. Jo. 
16 ; 2 BoU. Bep. 126 ; 81 E. B. 1106, Ex. Oh. 
AnnotaHona^DUd. Howard v. Norfolk (1682), 8 Oas. In 
Oh. 38 : Eknb e. Archer (1693). 1 Salk. 825. BaU. Qrlk 
V. Hoj&lns (1661), 1 Sid. 87 : Love «. Windham (167oX 
1 Sid. 460 ; Bnrgls v. Bun^ (1673), 1 Mod. Rep. 114 ; 
Hontbatoh p, Lee (1676), 8 K^. 760 : Gibbons v. Summers 
(1681), 8 Lev. 22 ; Soatteigood p. Edge (169^ 12 Mod. 
Sep. 278 ; Stanley p. Leigh (1782), 2 P. Wms. 986 ; 
Thellusson p. Woodford (1799), 4 Ves. 227. Mentd. Bast 
V. Beslngton (1702), Glib. 17. 

158a a] — ^B bauclerk V . Dormer, No. 183, 

post. 

158, .l-rDeviae of a personal estate to A. 

for life, Sc afterwards for her children, the yearly 
interest Sc produce to be for their maintenance, 
until the sons should be twenty-one, Sc the 
daughters eighteen, at which respeotiye ages their 
respective portions to be paid them. Sc for want of 
sa<m issue then to B« A. died without issue; 
the devise over to B. good, the words ” for wantof 
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such issue ** b^zig the same as ** for want of such 
children.^* 

A devise over of a lease for years or other 
personal estate after a death without issue or on 
faQure of issue would have* been void (Lobd 
King, 0.)« — ^Maddox v. Staines (1727), 2 P. Wma. 
421 ; 24 B. B. 706, L. 0. ; affd. sub nom. Staines 
V. Maddook (1728), 3 Bro. Pari. Oas. 108, H. L." 
Annotatic^ Sttoto v, Leigh (1732), 2 P. Wms. 

686 ; Stndholme e. Hod^n (1734), 3 P. Wnus. 300 : 

Kellevv. Fowler (1768), Wilm. 298. ’ 

154. .] — J. by his will says, that if no 

legitimate son nor daughter of mine shall live to 
leave at any time the blessing of any child behind 
them, in such case of their dying thus, without 
leaving any issue behind them, 1 will & direct 
that C. H., & his issue, shall have all my estate. 
The limitation over to H., is not too remote, but 
wammted by rules of law. 

It is clear & certain, that no limitation over of 
a personal thing can be admitted after a dying 
without issue generally (Lord Hardwioeb, 0.). — 
Sheffield v. Orrery (Lord) (1746), 3 Atk. 282 ; 
20 B. B. 066, L. C. 

AnnotaH^ BeM. Lothionlller v. Tracy (1754), 3 Atk. 

774 ; Thellufison v. Woodford (1805), 1 Boa. A; P. N. R. 

357 ; Doe d. Oadogan e. Ewart (1838), 7 Ad. 8B El. 636 ; 

Browne v, Hammond (1858), John. 210. Mentd. Doo d. 


Roden (1876), 45 L. J. Oh. 266 ; Be Hewett, Eldrldge v, 
Des, [1918] 1 Oh. 458. 

155 , ,] — Personal effects not to be ^ven 

in perpetuity to heirs of body & remainder void. — 
Stafford (Earl) v. Buckley (1760), 2 Ves. Sen. 
170 ; 28 B. B. Ill, L. C. 

AnnoioHana : — ^Hentd. Turner v, Tnmer (1783), 1 Bro. C. O. 
315 : Bnokerldgo v. Ingram (1795), 2 Ves. 652 ; Doe d. 
Ch^taway e. Smith (1816), 5 M. & 8. 126 : Radbum e. 
Jervla (1841), 3 Beav. 450 ; Taylor e. Martlndale (1841), 
5 Jut. 648 ; Be Wynoh's Trusts, Ex p, Wynoh (1854). 
5 De Q. M. Sc G. 188 ; Be lUvett’Camao's Will (1885), 30 
Oh. D. 136. 


r e. Martlndale (1841), 
Ex p, Wynoh (1854). 
amao's Will (1885), 30 


156. .] — Devise of personal to one for life 

& if he had no heirs over ! — Held : he took an 
absolute interest. — ^Boden v, Watson (1761), 
Amb. 808 ; 27 E. B. 266 ; subsequent proc^ings^ 
sub nom, Bodens v. Galway (Lord) (1764), 2 
Eden, 297, L. C, 

167, .] — A limitation that will create a 

perpetuity is void ; therefore personalty cannot be 

Dund. 

The questions are, what was the intent of 
testator ; & whether his intention will ciWte a 
perpetuity ; whatever may be his intention, no 
operation of law will give an estate tail in the 
premises (Smythb, O.B.).— Tothil v, Pitt (1770), 
2 Dick. 431 ; 21 E. B. 337, H. L. 

.^Refd. Be Wynch's Trusts, Ex p, Wynoh 

(1854), 5 De G. M. Sc G. 188. 

168. .1 — ^Jeb V, Audley, No. 16, ante. 

159 , j — A. bequest that £4,000 & a further 

sum of £1,500 shall pertain to J. after the death 
of B. without lawful issue is too remote & the whole 
shall vest in B. — Glover v. Strothoff (1786), 
2 Bro. 0. 0. 33 ; 29 B. B. 18. 

Annotation : — ^B«Cd. Chandless v. Price (1796), 3 Yes. 99. 

IM. — .] — Bequest to A. for life, remainder 
to his children, but if he shall die without children 
livhoLg at his death, to B. for life, remainder to her 
children; & if i^e shall die without children 
living at her death, then to her ezors., adminis- 
trators, & assigns. By a codicil the same is given 
over ** after the decease of the before ment£>ned 
persons in my will, A. & his heirs for ever, & B. 
« her heirs for ever.” The meaning of the word 
heirs in the codicil not to be confin^ to chUdrcn, 
from comparison with the will, A the bequest 
overjbhereicno too remote. 


The present question applies only to personal 
property. . « • Now, if there had b^n no codicil, 
as this devise over is within the proper limits, it 
is perfectly legal (Plumbr, M.B.). — Griffiths v. 
Gbibve (1819), 1 Jac. & W. 31 ; 37 B. B. 287. 

161. .] — ^Testator gave the sum of £600 

stock to S., to receive the interest during life, dc 
then to her issue ; but in case of her death without 
issue, the £500 stock to be divided between her 
father’s children by his second wife ; & in default 
of any children by his second wife being living at 
testator’s death, over : — Held : 8. took an absolute 
interest in the sum of £500 stock. 

The effect of the gift of the sum of £500 stock to 
S. to receive the interest during her life & then to 
her issue, was to give her an absolute interest 
in that sum ; A that such absolute interest was 
not affected by the subsequent words of the will, 
the limitation over in case of her death without 
issue, unrestricted by anv words limiting the 
^nerality of the expression “without issue” 
being void for remoteness (Lord Langdalb, M.B.). 
— A.-G. V. Bright (1836), 2 Been, 67 ; 6 L. J. 
Ch.326; 48 B. B. 660. 

Annotations: — Oonsd. Be Wynch's Trusts, Ex p, Wynch 

(1854), 5 Do G. M. A G. 188. Reid. Barley v, Martin 

(1853), 13 0. B. 683; Be Andrew’s WUl (1859), 27 Besv. 

608. 

162. .] — Testator, who was an American 

merchant, by his will, made in India in the year 
1791, directed that his property of every descrip- 
tion should be administered according to the law 
of England. He then save various legacies & 
directed the residue of his estate & effects to be 
divided into sixteen shares, six of which were to 
be placed in the Govt. Funds of Great Britain, 
there to remain for ever in testator’s name, & the 
interest thereof to be received by his three sons, 
A., J. & L., successively for life, & after the death 
of the survivor of his three sons the interest to 
bo received by the first & other sons of A. & their 
issue in succession for life ; & in default of issue 
of A. the interest to be received by the first & 
other Boxm of J. A their issue in succession for life, 
with a similar direction in default of issue of J. 
for the benefit of the issue of L. ; — Held : after 
the life estates to testator’s three sons, the rest of 
the gifts were void forTemoteness. 

Testator seemed to have thought that real 
estate in England would go from son to son for 
ever, A his object was to deal with stock in the 
funds in the same manner as real estate 
(Eindersley, V.-C.). — ^Bafhael V, Boehm, Cock- 
burn V. Bafhael (1852), 22 L. J. Oh. 299. 

168. Gift of Interest on money — Whether dis- 
tinguished from gift of money.]— Interest of money 
is devised to A. for life, & if he died without issue, 
then the principal to go over to another. The 
remainder over is good. — S mith v. Clever U688), 

2 Vem. 38, 69 ; 23 B. B. 636, 647. 

Annotation Distd. TothUl v, Pitt (1766), 1 Modd. 488. 

164. — Devise of £400 to be put 

out on good security for T. that he may have the 
interest for his life, A for the heirs of his body ; 
if he die without issue, then over. The whole 
property vests in the first taker, A the limitation 
too remote. 

1 had no m^t doubt before, A think it too 
remote a limitation of a personalty, there being 
nothing to restrain it to heirs living at the death ; 
for then it might take effect. , . • 

The only objection is, that here is no gift, but 
only a direction to pay l^e interest to bim for life ; 
but that makas no difference ; it bebig plainly 
given to the heirs of his body, A the profits being 
te him for life, it must necessarily vest the whole 
interest A property to him (Lord Hardwicke, 0.). 
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Bed. 2 . — mAjed to the rule : Sub~eed. 2, 
B. (o) «fe (6) ; avA-aed. 3, <fc BQ 
— BoirmiviBLD v. BtTrraBFiBU} (1748), 1 Ves. 
Sen. 188, 154 ; 27 E. B. 938, 952, L. C. 

JMiBiiOtaHons : — ^A]^. Glover v. StrotholT (1786), 2 Bro. C. O. 
38. fknud. li^ V. Mitchell (1816), 1 Madd. 467. ^Beid. 
Pro tor e. Bath 8c Wells (Bp.) (1794), 2 Hy. Bl. 358. 

ScBf generally, Personal Property. 

(6) Leaseholds, 

165. Term of years.] — Child v, Bayue (1622), 
Palm. 333 ; W. Jo. 15 ; Cro. Jac. 459 ; 2 Boll. 
'Bep. 129 ; 1 Eq. Cas. Abr. 192 ; 81 E. R. 1109, 
Ex. Ch. 

AnnctaHons .•—CoaMA, Gibbons v. Summers (1681), 3 Lev. 
22 ; Norfolk’s Case, Howard e. Norfolk (1682). 3 Om. 
in Ch. 1 ; Thellusson v, Woodford (1790), 4 Vea. 227, 
Betd. Hopkins (1661), 1 Sid. 37 ; Love v. Windham 

(1670), 1 Sid, 450 ; Burris e. Bur^jl674), 1 Mod. Rep. 
115; Huntbatch v, Lee (1676), 3 Keb. 750 ; Lanib tr. 
Archer (1093), 1 Salk. 225 ; Soattergood v. Edge (1699), 
12 Mod. Rep. 278 ; Stanleys. Leigh (1732), 1 P. Wms. 686. 

166. .] — ^An executory devise of a term of 

years upon contingencies so remote as to create 
<a possible perpetuity is void. — Sanders v, Cornish 
(1631), Cro. Car 230 ; 79 E. B. 801. 

Annoiatiana: — Conid. Norfolk’s Case, Howard v, Norfolk 

(1681), 3 Cas. in Ch. 1. Befd. Fry e. Porter (1670), 1 Mod- 
Rep. 300 ; Loye v, Windham (1670), 1 Sid. 450. 

167. .] — Devise of a term to J. & if he die 

not married, & without issue, to his sisters, & if 
J. be marri^, & has no issue living to enjoy it, 
to his sisters after the death of J.’s wife. The 
limitation to the sisters is void as being too 
remote.— OiBBONS v. Summers (1681), 3 Lev. 22 ; 
83 E. B. 657. 

Ar^tation : — ^Diitd. Lamb v, Archer (1692), 12 Mod. Rep. 

168. .] — ^Norfolk’s (Duke) Case, How- 

ard V. Norfolk (Duke), No. 181, post, 

1 $ 9 , ,] — i^amb V, Archer (1692), Carth. 

266 ; Comb. 208 ; Holt, K. B. 227 ; Skin. 340 ; 
12 Mod. Bep. 44 ; 1 Salk. 225 ; 90 E. B. 758. 
Anm^aHons : — Apld. Sheffleld v. Orrery (1745), 3 Atk. 282. 
B^. Stai^ey v, Leigh (1732), 2 P. Wms. 686. Mentd. 
Ammurst v, Litton, Litton v. Ammurst (1729), 1 Barn. 
K. B. 217. 

170. .] — ^Maddox v. Staines, No. 163, ante, 

171. Interesse termini.] — The interesse termini | 
which a reversionary lease, for a term to commence 
more than twenty-one years after its date, confers 
on the lessee is not an executory but an immediate 
vested interest, a right in rem capable of alienation 
& which passes to the exor. It is not an estate 
in the land, but an absolute proprietary right to 
take possession of the land when the stipulated 
time for the commencement of the term arrives. 
Such a reversiona^ lease, therefore, does not 
offend the rule against peroetuities, & the lessee 
is entitled, where the laaia Registry Acts apply, 
to be registered as the proprietor of the lease with a 
good leasehold title.— Mann, Crossman & Paulin 
V, Land Registry (Registrar), [1918] 1 Ch. 
202 ; 87 L. J. Ch. 81 ; 117 L. T. 705 ; 62 Sol. Jo. 
64 ; sub nom, Mann, Crossman & Paulin, Ltd. 

V. Hind, 34 T. L. B. 39. 

.] — See Law of Property Act, 1926 (c. 20), 

8. 149 ; &, generally. Landlord & Tenant, 

Vol. XXX., pp. 467, 468, Nos. 1186-1193. 


Sub-sect. 3. — ^Equitable Interests. 

A, In General, 

178. General rule.]— Testator devises his real 
estates to trustees, to several persons for life, with 
remainder to their first & other sons in tail xnale 
jmooessively ; but directs his trustees, upon the 
birth of every son of each tenant for life, to revoke 


the uses before limited to their respective sons in 
tail male, & to limit the premises to such sons ior 
their lives, with immediate remainder to the 
respective sons of such sons in tail male : — Held : 
this clause of revocation & resettlement was void, 
as tending to a perpetuity, & being repugnant to 
the estate settled. 

*The common law seemed wisely to consider that 
the real property of this state ought, to a degree, 
to be put in commerce, to be left free to answer 
the exigencies of the possessors & their families, 
& ther^ore permitted no perpetuities by way of 
entails : a though it allowed contingent remain- 
ders, it afforded them no protection. . . • 

If the law would permit the confinement of an 
estate beyond a life in being, & the time for a 
remainderman’s minority to expire ; as the law 
is a system, it would have certainly allowed it to 
be done by way of limitation, where, the estate 
being limited, the extent of the owner’s dominion 
is visible to all who transact with him ; ... but 
to say the law does not allow tliis by direct limita- 
tion, & yet allows the same thing to be effected, 
by I know not what magic, in the modification of 
an equitable estate, would be productive of 
infinite suits Sc questions, tending to defeat the 
design of both law Sc equity (Lord Northington, 
Lord HlEEPER). 

Though by the rules of law an estate may bo 
limited by way of contingent remainder to a 
person not in esse for life, or as an inheritance ; 
yet a remainder to the issue of such contingent 
remainderman as a purchaser, is a limitation 
unheard of in law, nor ever attempted, as far as 
I have been able to discover (Ix>rd Northington, 
Lord Keeper). — ^Marlborough (Duke) v. Godol- 
PiHN (Earl) (1759), 1 Eden, 404 ; 28 E. B. 741 ; affd. 
sub nom. Spencer (Lord) v, Marlborough (Duke) 
(1763), 3 Bro. Pari. Cas. 232. 

Annot€aion8: — ApU. Mainwarlng v. Baxter (1800), 5 Ves. 
458. Coned. Re Oliver’s Settlmt., Evered v. Leigh, 
11905] 1 Oh. 191. IMd. Robinson v. fiardoastle (1786), 
2 Bro. C. 0. 22 ; Routlodge v, Dorril (1794). 2 Ves. 257 ; 
Ferrand v. Wilson (1845), 4 Hare, 344 ; Monyponny v. 
Dering (1852), 2 De G. M. 8c G. 145 ; Scarsdale v. Curzon 
(1860), i John. & H. 40 ; Dawkins v. Ponrhyn (1877), 36 
L. T. 680. 

— ^London Sc South Western By. 
Co. V, Gomm, No. 195, post. 

174 ,. ,] — Testator by will devised realty 

to his two sons as tenants in common in fee simple 
with a direction in a codicil to his sons Sc their heirs 
to make to each of his. daughters for life ** Sc after- 
wards to Sc amongst the children of each Sc their 
heirs ” certain payments out of the royalties or out 
of the dead rent payable out of the coal under a 
specified farm Sc any other coal under any other 
land of testators’ when worked or let ; — Held : 
upon the true construction of the codicil testator 
intended to create execute]^ limitations in land 
to arise at some future Sc indefinite period on a 
contingency which might or might not happen, 
Sc the direction was void for remoteness so far 
as related to testator’s grandchildren. 

What then is the meaning of the codicil construed 
(as the ct. is bound to construe it), just as if the 
rule against perpetuities did not exist, & as if 
the dispositions contained in the codicil, whatever 
their legal effect may really be, were good Sc valid 
in law ? (Lord Maonaghten). — ^Edwards v, 
Edwards, [1909] A. 0. 276 ; 78 L. J. Ch. 604 ; 
100 L. T. 84, H. L. • 

175. Trust of a term.] — Trust of a term 
governed by the same rules in equity, as the 
limitation of the legal estate of a term is at law. 
Perpetuities odious. — ^N orfolk (Duke) v, Howard 
1683), 1 Vem. 163 t 1 Eq. Cas. Abr. 192, pi. 7 i 
13 E. B. 388 ; sub nom. Norfolk’s (Duke) Case. 



Pabt L— The Rule Against PsBMiTumES. 


i'l 


lowARD V, Norfolk (Dcjke), 3 Oas. in Oh. 1 ; 
^oU* 223 ; revad, on other grounds, Norfolk 
Duke) v. Howard (1686), 1 Vern. 164, H. L. 

Heywood v, Maimder (1687). 2 Fwem. 
Ch. 98. OonfdrStanler v. Leigh (1732). 2 P. wms. 686 ; 
BagBhaw v. Spencer (1748), 1 Ves. Sen. 142. Apld. 
Jones v. Morgan (1783). 1 Bro. C. C. 206 ; Long e. BlaoKall 

S . 7 Term Eep. 100. _COQSd. Egerton v. Brownlow 
. 4 H. L. Cas. 1. Reid. La^ v. Archer (1692), 
266 ; Scattergood v. Edge (1699). 12 Mod. Rep. 
278 ; Oower e. Grosvenor (1740), Bam. Ch. 54 ; Beauolerk 
V, Dormer (1742). 2 Atk. 308 j Kelley v. Fowler (1708). 
Wilm. 298 ; Jee t>. Audley (1787), 1 Cox, Eq. Oas. 324 ; 
Thellusson v. Woodford (1805), 1 Bos. Sc P. N. R. 357 ; 
Cadelle. Palmer (1833), 10 Blog. 140 ; Andrews o. Drever 
(1835), 9 BU. X. S. 471 ; Dungannon v. Smith (1846), 
12 01. & Fin. 646 ; Cole v. SoweU (1848). 2 H. L. Oas. 186 ; 
Greenwood v. Verdon (1864), 3 Eq. Rep. 181 j Ra Ashforth, 
Sibley n. Ashforth. [1905] 1 Ch. 535. Mentd. Gore «. 
Gore (1721), 10 Mod. Rep. 601 ; Garth e. Cotton (1753), 

3 Atk. 761 : Willoughby e. Willoughby (1787), 1 Term 
Rep. 763 ; Maxim Nordenfelt Guns & Ammunition Co. e. 
Nordenfelt. [1893] 1 Ch. 630 ; Wlgrain v. Buckley, [1894] 

3 Ch. 483 ; Hancock «. Watson (1901), 85 L. T. 729. 

176. .]— Heywood 17. Maunder (1687), 

Freem. Ch. 98 ; 22 B. H. 1083. 

177. Equitable contingent remainders.] — ^M as- 

SBNBURGH V. ASH, No. 182, post. 

178. .] — Testator devised & bequeathed 

real & personal estate to trustees upon trust to pay 
the income to his wife during her life, dc after her 
decease, if H. was then living, to retain the rents of 
the realty to their own use during his life, & to pay 
him the income of the personalty during his life, 
ds after his death upon trust to convey & transfer 
the real personal estate to such son of M. as 
should drst attain the age of twenty>liv6 years, 
upon condition that such son of M. as shoidd 
become entitled to any property under the will 
should, within two years after ho should so become 
entitled, take the name dc arms of testator. At 
testator’s decease M. was living ds had no son who 
had attained twenty-Ave, but bis eldest son 
attained that age during the lives of the widow ds 
H. ATiis son died in the lifetime of H, without 
having taken the name & arms of testator : — Held : 

(1) the limitation to such son of M. as should lirat 
attain the age of twenty-flve years could not be 
treated as intended to give an immediately vested 
interest liable to be divested on death under 
twenty-five, but was a limitation contingent on 
the son’s attaining the age of twenty-five years ; 

(2) when the legal estate in fee is vested in trustees 
under the instrument which creates the beneficial 
limitations, the feudal rule by which a contingent 
remainder fails, if it does not vest before the 
determination of the particular estate, does not 
APPiy» ^ i^he limitation to such son of M. as should 
attain twenty-five years, assuming it to have been 
an equitable remainder, would still have been 
void for remoteness. — Re Finch, Abbiss v. 
Burney (1881), 17 Ch. D. 211 ; 60 L. J. Ch. 348 ; 
44 L. T. 267 ; 29 W. R. 449, C. A. 

to (2) Arid. WilUs, Croiwman v. 
Kirkaldy, [1917] 1 Ch. 3667 Reid. Re Ashforth. Sibley 
e. Ashforth, [1905] 1 Ch. 535 ; Clarke’s Settlmt. Trust. 
Wanklyn v. Streatfeild. [1910] 1 Ch. 467 ; Re Conyoghom, 
^nyugham v. Con^hom, [1921] 1 Ch. 491. OeneraUy, 
R^. MarshaU v, Gfingell (1882), 47 L. T. 159 ; Re Frost. 
Frost 0 . Frost (1889), 43 Ch. D. 246 ; Re Bence. Smith 
v. Bence. [1891] 3 Ch. 242 ; Be Nash. Cook v. Frederick, 
[1910] 1 COi. 1. Mentd. Re Middleton. Thompson v. 
Harris (1881), 19 Oh. D. 552. 

179. .t- -JBc Whmer’s Trusts, Moore t?. 

Wingfield, No. 69, ante, 

180. .] — Re AfflEoroRTH, Sibley v. Ash* 

FORTH, No. 386, post. 

B. Truata* 

See, generally, Trusts & Trustees, 

181. Genenu rule.] — (1) The limitation of the 
trust of a term, & the limitation of the estate of a 
term, all depends upon one A; the same reason. 


Everywhere, where there is 
venienoe, any danger of a perpetidty, & whenever 
you stop at tne limitation of a fee upon a fee, there 
we will stop in the lindtation of a term of years 
(Lord Nottingham, 0.). 

(2) But on the other side, future mter^, 
springing trusts, or trusts executory, rem^ders 
that are to emerge & arise upon contingencies, are 
quite out of the rules A reasons of perpetmties, 
nay, out of the reason upon which the policy ox 
the law is founded in those cases, esp^iaUy, u 
they be not of remote or long consideration ; 
such as by a natural A easy interpretetipn ^ 
speedily wear out, A so things come to their ngnb 
channel again. . • . But it has been often agreed 
that where it is within the compass of one me, 
that the contingency is to happen, there w no 
danger of a perpetuity (Lord 

(3) If a term be devised, or the trust of a term 
limited to one for life with twenty remamd^ for 
life successively, A all the persons in esse A alive 
at the time of the limitation of their estates, 
though they look like a possibility upon a possibility 
are all good, because they produce no inconvenience, 
they wear out in a little time with on e^y inter- 
pretation (Lord Nottingham. C.)^Nortolkb 
(Duke) Case, Howard v. Norfolk 

3 Cas. in Ch. 1 ; 2 Swan. 454 ; Freem. 72, 80 ; 
Poll. 223 ; 2 Rep. Ch. 229 ; 22 B. R. 9^, L. 0 . 4 
revsd. aub nom. Norfolk (Duke) v. Howard, 

1 Vem. 163 ; reaid. avb nom. Howard v. Norfolk 
(Duke) (1685), 14 Lords Journals 49, H. L. 

‘a^. W b [ie’SsrM*® 

Ci^. Stanley v. Leigh (n32). 2 P. Wms. 686 ; Bg^n 
tn Brownlow (1863), 4 H. L. Oas. 1. AWS* 

ThelluBSon e. Wbodford (1605), 1 
Omerallv. Befd. Scattergood e. Edge A?, 

278; Gore v. Gore (1721). 10 MoA ReP. m . M^ll 
V. IkfanBell (1732). Cas, <cmp. Talb. 262 ; 
venor (1740), Bam. Oh. 54 ; Beauolerk e. 

2 Atk. 308 ; Bagahaw v. Spenqer (1746)» i JJfJ* » 

Garth e. Cotton (1753). 3 Atk. 751 L Kelley 
(1768), WUm. 298 ; Jones v. Morgan (1783), 1 Bro. O, a 
206 f Jee v. Audley a787). 1 Cox. Eq. J^-,324 L Bong 
u. B\aokaU (1797). 7 Tenn. Rep. 100 ; ^eU e. Palmer 
(1833). 10 Bing. 140; Andrews u. Drever (18m), 9 BU. 
N. S. 471 : Dungannon e. Smith (1846). 12 CT. & Fim 
6467 Oole e. S^U (1848). 2 H. T,. 186 

V. Vordon 0854), S Eq. Uop. 181 : Hancock «• Watora 
fiftOl) 85 L T. 729 : Re Ashforth, Sibley v, Ashform, 
I1905I 10^ 535. ilMltd. WUlpue^y t). WlUoujhby 
(1756), 1 Term Rep. 763 ; Maxim NoMeifielt Guns & 
Ammunition Co. o. Nordenfelt, [1 893] 1 Ch, 630 ; Wlgram 
V. Bnokley. [1894] 3 Ch. 483. 

182. .] — (1) Trust of a term limited to the 

husband for life remainder to his first son : A 
if that son die leaving issue, then to SDch issue ; 
but if the son die in the lifetime of the father with- 
out issue, then to the second son. This remainder 
is good. 

(2) Contingent limitation of a term for years 
adjudged to be g[ood, the contingency being to 
happen within the space of twenty-one years.-- 
Massbnburoii V. Ash (1684), 1 Vem. 234, 304 5 

2 Rep. Ch. 276 ; 23 E. R. 437, 485. 

AnnoUaione .---Aa to (D^Apld. Andrews d. Jo»08 

(1738), Andr. 263. ConiS, GulUver u. Vaux (1746). 8 
be G. M. & G. 167. n. Go^r v. Gosv^or (1740). 

Bam. Ch. 54. Aa to (2) DilW. Stephens e. Stephondl 7 38), 
2 Bom. K. B. 375. Consd. Roe d. Fulham e. wiokett 
(1741h Wlltes, 803. ReU. Gore v. Gore (1733), KeL W. 
Si ; fefilbbarton r. Sabl^n (1734), teww. Tri^ 
Gulliver v. Wiokett (1745). 1 Wfis. 105. Reid. 

Whitmore v. Weld (1086). 1 Vem. 8M ; Bawhaw v. 
Spencer (1743), 2 Atk. 510 i Bxel v. Wallaoe (1751), 2 
vOS« SgQv 117* 

188. .] — Cts. of equity- will carry the 

limitation of a personal chattel, or trust of it, no 
further than the judges have done in the case of 
legal limitations of terms for years. 

A limitation over of personal estate after the 
death of the first taker without issue generally is 
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89d,2* — Jfiitere^9ubi$oiioihefule: Sub-sed.SfB.; 
mihBed, 4, AJ] 

Toid.--BaAUOLBZBK V. Dobmbb (1742), 2 Atk. SOS ; 
26 B. B. 588, L. 0. 

AiMoioHont FoUd. Bvtteifleld t>. Butterfield (1748). 1 
Vm Sen. 138. ZHf^ Chamberlain v. Jacob (1749). 1 Aiub. 
79 ; Btatfbid e. Buoklcnr (1760), 2 Yea. Sen. 170. Oo^ 
Garth e. Baldudn (1766), 2 Yea. S^ 646. Folld. Boto 
V. Wataon (1761). Amb. 398. ReU. Sheffleld v, Oitoit 
^ 1746), 3 Atk. 28ii. Bxel «. Wallace (1761). 2 Je8.^n. 


e. 

9 JHunu. ava i axmivr v. v«fwv/, , 

Bigge V. Bmidey (1783), 1 Bio. 0. C. 188 : ChandJeaa o. 
sSe M s Doe d. BUto ^ feute (ISOW. J 

XMt, 882 : tolow V. Salter (1810). 17 *7# j 

V, Bovll (1827), 1 Y. & J. 612 ; Campbell Hiding (1831), 
8 Rnaa. ft M. 390 ; Ganatt v. Coolmroll (1842), 1 Y. ft 0. 
Oh. Oaa. 494 ; Pye e. Unwood (1842), 6 Jur. 618 ; Parker 
V, Biika (1864), 1 K. ft J. 166. 

184. Trust Of heirlooms.] —V. by his will be- 
queathed to trustees all his household goods, 
fumiture, pictures, books, linen, etc., upon trust, to 
permit his wife to have the use of them during her 
life, ft upon her death, to permit his ^n A. to nave 
the use of the same goods, etc., for his life, ft upon 
the decease of the survivor of his wife & son 
should be possessed, etc., in trust tor such person 
as should fr6m time to time be Lord V., it being his 
will that the goods, etc., after the decease of his 
wife, should from time to time to ft be held ft 
enjoyed with the title of the fam&y as far as the 
rules of law ft equity would permit : — Held : the 
limitation over was void as being too remote, & 
the estate vested absolutely in the eldest son of A., 
grandson of testator, who was living at the date of 
his death. — Tollebiaohe v, Coventry (Earl) 
(1834), 8 Bli. N. S. 547 ; 2 Cl. ft Fin. 611 ; 5 E. B. 
1045, H. L. ; revisg* S. C. sub nom* Deehhurst 
(Lord) v. St. Albans (Duke) (1820), 5 Madd. 
2S2. 

Annotationa : — Conid. Ibbetson v. Ibbetson (1840). 10 Sim. 
496j Dungannon v. Smith (1846). 12 Cl. ft Fin. 646 ; 


wu • ATUjuiKiuuivxa v« omavH w cajl-. , 

^lley y. Shelley jl 868), ji. K^6 %l;,640 j 


InohlquJn (1876), 23 W. B. 692. FoUd. Be HiU, 

HUl, [1902] 1 Ch. 807. Beld. Ferrand v. Wilson (1846), 
16 L. J. Ch. 41 ; Howland v. Morgan (1848), 2 Pb. 764 ; 
Scarsdale v. Curson (1860), 1 John ft H. 40 ; Harrington 
V. Hanin^n (1871), L. H. 6 H. L. 87 ; Be Boberte, 
Bcplngton c. Bobcra-Oawcn (1881), 19 Ch. D. 620 ; 
Be Sxmouth, Exmouth v. Praed (1883), 23 Ch. D. 158 ; 
Be Johnston, Oookerell v, Essex (1884), 26 Ch. D. 638 ; 
Be Haroourt, Portman c. Portman, [1021] 2 Ch. 491. 
Mentd. Deerhurst v. St. Alban’s (183^). 2 Buss, ft M. 702. 

185. .] — ^Testatrix bequeathed diamonds to 

her son Viscoimt H., who survived her, ** imtil he 
shall die, ft after his death to each ft every of the 
persons who shall in^im succeed to the title ft 
dignity of Viscount H., severally ft successively 
as they shall in turn succeed to such title ft dignity 
as aforesaid, my intention being that the diamonds 
shall descend as heirlooms as far as the rules of 
law ft equity will permit ” : — Held : the case was 
governed by ToUemache v, Coverdry {Earl), No. 
184, ante, ft, notwithstanding the words ** as far 
as the rules of law ft equity will permit,” on the 
death of Viscount H., the son of testatrix, his 
successor in the title became absolutely entitled 
to the diamonds. — Be Hux, TTttj. v. Hill, [1902] 
1 Ch. 807 ; 71 L. J, Ch. 417 ; 86 L. T. 836 ; 50 
W. E. 434 ; 18 T. L. B. 487, C, A. 

186. Executory trusts.]— N orfolk’s (Duke) 
Case, Howard v. Norfolk (Dukb)^ No. 181, 


187. .] — Devise in trust for a son of 

testator’s nephew A. at the age of twenty-four ; 
if he has no son, to a son of testator’s great- 
nephew B. but, if neither have a son, then to a 
son of testator’s great-niece’s daughter, taking his 
name; whoever should take tiot to be put in 
possession of any of testator’s effects untiil twenty- 
four ; nor the exors. to give qp their trust ” till a 


proper entail be made to the male heir by him.” 
An executory trust in tail for an only son of A. 
en ventre at testator’s death ; not ^Yoid for un- 
certainty, nor too remote. 

It is perfectly settled that a child m ventre ea 
mire is to be considered as in existence for hk 
benefit (Sir Wilisam Craot, M.B.).— Blackburn 
V. Stables (1814), 2 Ves. ft B. 867 ; 35 B. B. 358. 
AfmotoMona.^Md. ManhaU v. Boiufleld (1817), 2 ^d. 
166 ; Be Wilmen TroBto, Moore v. Win^eld. [1903] 1 
Gh. 874. BeU. Parker v. Bolton (1836)76 L. J. Oh. 98 ; 
Shelton Wataon (1849), 18 L. J. Oh. 823 ; Holloway e. 
OoUfer (1863), 1 W. B. 866 ; SaokvUle-Weet e. Holmw- 
dale (1870). L. B. 4 H. L. 643. Mentd. SUcooka v. SU- 
cooks, [1916] 8 Ch. 161. 

ConstruoUon of Settlements ; Wills. 

188. Trust for sale.] — (1) The doctrine of cy- 
pris is not to be extended. 

(2) The oy pris doctrine is inapplicable when the 
liinitalion to unborn children gives them a fee. 

(3) Trusts for sale on failure of a series of prior 
Imitations : — Held : on the context, to be too 
remote. 

(4) The trust for sale arises only after ^e 
failure of such issue as is before mentioned {i.e. 
total failure of issue]. I entertain no doubt that 
this limitation for the sale of the property is 
too remote & void. The heir is therefore entitled 
(RoMiLLY, M.B.). — ^ECale 1 ?. PBW (1858), 25 Beav. 
385; 63E. B. 665. 

Annoiation: — ^Beld. Be Mortimer, Gray e. Gray, [1906] 2 
Ch. 602. 

189. .] — ^Por the purposes of the rule 

against perpetuities there is no difference between 
a trust for sale and a power of sale where the sale 
is intended to be completed by a conveyance to 
the purchaser of the legal estate vested in the 
trust^s. 

A trust for sale contained in a will was void as 
infringing the rule against perpetuities, but the 
trusts of the property ft the rente ft profits thereof 
until sale were good, ft the interests of the bene- 
ficiaries did not fail : — Held : the real & not the 
personal representatives of a deceased beneficiary 
were entitl^ to the proceeds of a sale of the re^ 
estate made imder the order of the ct. — G oodier 
V, Edmunds, [1893] 3 Ch. 455 ; 62 L. J. Oh. 649 ; 
37 Sol. Jo. 620. 

AmujiaHane : — Consd. Be Wood, Tullett e. Colville, [18941 

2 C!h. 310. BeuLBe Daveron. Bowen v, CJhuiohill, [1893] 

3 Ch. 421 : Be Appleby, 'Walker v. Lever, Walker v. 
Nisbet, [19031 1 Ch. 666. Mentd, Be Douglas ft Powell’s 
Contract, [1902] 2 Ch. 206. 

190. .] — Be Davies ft Kent’s Contract, 

No. 890, jfost. 

See, also, Nos. 283, 284, post. 

191. Discretionary trust — ^For maintenance.] — 

Testator bequeaths to trustees the residue of 
his personal estate, upon trust for investment & 
to apply the whole income, or such part thereof 
as ms trustees or trustee for the time being in 
their absolute discretion should think fit, in or 
towards the maintenance, education, apprentice- 
ship, or in any other manner for the benefit of the 
child or chilaren of testator’s sister, until they 
iriiould respectively attain the age of twenty- 
three, ft to accumulate ft invest as capital any 
unapplied portion of the income ; & upon further 
truOT, as to both capital ft income of the inYest- 
mente, to stand possessed thereof upon trust for 
the child, if only one, or all the children, if more 
than one, of the sister who, either before or after 
her decease, should attain twenty-three, such 
children, if more than one, to take in equal shares 
jas tenants in common, *ft the issue of such of the 
children of the sister as be ilien dead, such 

issue taking only as tenants in oommon the share 
which their tespecthre parmits would have takan 
if Uviiur. Testi^ dM in Feb. 1888. His 
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sigtor, vtbo was a widow, had only two children, it has been heretofore maintained ; & it further 
a daughter who attained twenty-three on Mar. 10, provided that if it should be necess^ to sdl the 
1892, & a son who was bom on May 28, 1874. house, the residuary estate then remaining was to 
On Jan. 80, 1889, upon a summons issued by the be equally^ divided among the several pecuniary 
trustees of the will, the sister’s two children being legatees i^er the will : — Held : the truOT consti- 
de^., the ct. was of opinion that the bequest of tuted by the will offended against the perpetuity 
the residuary personalty to her children was void rule &i was void. — K bnkbdy v. Kbknbdy, [1914] 
for remoteness, but that the persons to take the A. 0. 215 ; 88 L. J. P. 0. 68 ; 109 L. T. 833, P. C. 
residuary personalty could not be detemodned till AnnotaHon: — Cknifd. Re Oassel, ]^bllo Trustee v. Mount* 
her death ; ds it was ordered that the trustees batten, [1926] Ch. 868. 

should accumulate' the surplus income until 194. Imperative trust — ^To maintain house Si 
further order. The trustees had never applied contents — ’While In possession of devisees — ^Wlth 
any part of the income under the discretionary Interests vesting within period.] — By his will 
trust for maintenance, etc., but had acemnuJated testator bequeatiied Brook House & contents & the 




summons in 1895 by the sister’s two children : — 
Held : the trust for maintenance was distinct 
from the trust of the capital of the residuary 
personalty, A was valid ; the trustees could now 
exercise the discretion ^ven to them by the will ; 
in their absolute discretion they might now apply 
all or any part of the income which acemed down 
to Mar. 10, 1892, Si of the accumulations thereof, 
in or towards the maintenance, etc., of two pltfs., 
& similarly might apply all or any part of the 
income from Mcu:. 10, 1892, & of the accumulations 
thereof, & of the future income & accumulations 
until younger pltf . should attain twenty-three, for 
his maintenance, etc. — Be Wise, Jackson v. 
Parrott, [1896] 1 Ch. 281 ; 66 L. J. Oh. 281 : 
73 L. T. 743 ; 44 W. R. 310. 

An^iatioM Re Blew, Blew e. Gunner, [19061 1 

0^624. Oonfd. Re Cooper, Cooper v. Cooper, [1918] 

1 Cb. 350. 

192 . ,] — ^Testator by his will devised 

Si bequeathed certain real & personal estate to 
trustees upon trust to apply the income thereof 
in such proportions & generally in such manner 
as to them in their absolute discretion should 
seem best for the support of his ** son W. & his 
wife & children, or any of them,” or to accumulate 
the same or any part thereof at ^eir like dis- 
cretion for the benefit of the children of his son 
who should become entitled to the corpus of the 
property under the trust thereinafter contained ; 
& subject to such discretionary trust he directed 
hu trustees to pay the income to his son during 
his life Si after his decease to his widow during 
her life or widowhood, & after the death of the 
survivor to stand possessed of as well the corpus 
as the income upon trust for the children of nis 
sen who should attain twenty-one i—Held : the 
discretionary trust for maintenance was limited 
to the life of W., but, if not so limited, was void 
for remoteness. — Be BnEW, Blew v. Gunner* 
[1906] 1 Ch. 624 ; 76 L. J. Oh. 373 ; 96 L. T. 
382 ; 8ub nom. Be Blew, Gunner v. Blew. 64 
W. R. 481. 

Anfioto«on« Re CaawL Public Trustee e. Mount- 

[f914?*A \?*2l5^' Kennedy v. Kennedy, 

198. — — Unlimited In duration.] — Testator 
by his will appointed hia son, applt., & his two 
granddaughters as exors. & trusts, & devised a 
dwelling-house & its contents to applt. subject to 
each of his said granddaughters being entitled to 
live ^therein as a home until i^e married. The 
will, afto other devises & bequests bequeathed 
the residue of the estate to the trustees to 
be used by them in mjiiiTitftJTilTug the house & 
premises. It gave them power to make sales of 
any re^ estate, the proc^ds to bo devoted ” to 
maintain my said residence in the manner in which 


expire in 1996, to trustees upon trust to permit his 
granddaughter E. to have the use Si enjoyment 
thereof during her life, Si after her death upon trust 
for such one or more of her children or issue as 
she should by will or deed appoint, Si in default 
of such appointment for the first of her sons or, 
failing any son, the first of her daughters attaining 
twenty-one. Subject to these trusts the trustees 
were to hold Brook House Si contents upon similar 
successive trusts in favour of his granddaughter R. . 
& her family, his nephew & his family. Si his niece 
& her family. Testator then directed that : the 
rent, out|i^ings, rates & taxes for the time being 
payable in respect of the messuages Si premises 
& keeping the same & the contents thereof insured 
against fire & burglary &; in a proper state of 
preservation shall be always paid by my trustees 
out of the income of my residiiary personal estate ; 
— Held : (1) the clause charged the income of the 
residuary personal estate, during (a) the term of 
the leases, & (b) such time as the leases remained 
the property of a beneficiary deriving his or her 
title directly under the will, witti the payment of 
an annual sum for the personal benefit of such 
beneficiary, the sum varying in amount according 
to ascertainable facts ; (2) The direction did not 
violate the rule against perpetuities, because the 
right to the annual sum must vest within the legal 
period ; (3) The duration of the right beyond that 
period was no infringement of the rule, which was 
concerned with the creation & vesting of interests 
& not with their duration. The uncertainty of the 

S m of the annual sum did not render the 
tion void, because the interest arose & was 
within the legal period, &, although the 
amount necessary to satisfy it was expressed in 
uncertain terms, it was capable of being rendered 
certain ; & because the whole property — ^namely, 
the interest in question Si the property subject to 
that interest, was vested in some person or persons 
during the legal period. — Be Gassel, VUBLLo 
Trustee v, Mountbatten, [1926] Oh. 358 ; 96 
L. J. Ch. 281 ; 184 L. T. 724 ; 42 T. L. R. 338 ; 
70 Sol. Jo. 604. 


Sub-sect. 4. — Contracts. 

A. In General. 

195. General rule.] — (1) By a deed dated in 
Aug. 1865, which recited that the pltf. co. were 
seiz^ in fee simple of certain land which was no 
longer required for the purposes of their railway, 
the co. conveyed the land to G. in fee for £100, 
Si G. covenant with the co. that he, his hdrs 
or assigns, would at any time thereafter whenever 


PART L sect. 9, 8UB-BB0T. 4. — K. In the preeoribed form, there is no perfonned, does not render the agree* 

. s. Aswil /or sole — Undfatr JriA limit of time fixed within which the ment void as violating the rale against 

Load del. 1968.1— The fact that, in an oondiUons on which the carrying out pmetnities . — Re Doyix's Sbtatk, 

sgteementfor sue imdar the above Act of the agreement depends, areto be [1907] 1 L R. 204 : 41 1. L. T. 47. — IR. 
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8eet,2, — IntemiaatAieeHo the rule: 8ub-eeet.i,A., 

B.. C. dt D.] 

“ T r 

the land might be required for the railway or 
wcu^ks of the co., & whenever thereunto requested 
by the CO* on a six calendar* months’ notice, & 
upon receiving £100, reconvey the land to the co. 
In 1879 deft, purclu^ed the land from G.’s heir, 
with notice of the above covenant. In 1880 the 
co. gave deft, notice to reconvey the land, & upon 
Ida refusal to do so this action was brought for 
specific performance of the covenant. Ihe co. 
had power in 1865 by their special Act to purchase 
land by agreement, though not compulsorily, & 
that power was extended to the present time by 
subsequent Acts: — Held: as the covenant gave 
to the CO. an executory interest in land to arise on 
an event which might occur after the ])eriod allowed 
by the rules as to remoteness, it was invalid on the 
ground of remoteness. 

(2) It appears to me therefore plain that the 
option is unlimited in point of time. If then the 
rule as to remoteness applies to a covenant of tHs 
nature, this covenant clearly is bad as extending 
beyond the period allowed by the rule. Whether 
the rule applies or not depends upon this as it 
appears to mh, does or does not the covenant give 
an interest in the land ? If it is a bare or mere 
personal contract it is of course not obnoxious to 
the rule. . . . But if it binds the land it creates 
an eqiiitable interest in the land. The right to 
call foria conveyance of the land is an equitable 
interest on equitable estate. In the ordinary 
case of a contract for purchase there is no doubt 
about this, & an option for repurchase is not 
different in its nature (Jessel, M.B.). 

(3) It appears to me therefore that this covenant 
plainly gives the co. an interest in the land, & as 
regards remoteness there is no distinction that I 
know of, unless the case falls within one of the 
recognised exceptions such as charities, between 
one Und of equitable interest &: another kind of 
equitable interest. In all cases they must take 
effect as against the owners of the land within a 
prescribed period. It was suggested that the rule 
has no application to any case of contract, but 
in my opinion the mode in which the interest is 
created is immaterial. Whether it is by devise or 
voluntary gift or contract can make no difference 
(Jessel, M.B.). — ^London & South Western By. 
Co. V. Gomm (1882), 20 Ch. D. 662 ; 61 L. J. Ch. 
630 ; 46 L. T. 440 ; 30 W. B. 620, €. A. 

AtwoUdions : — As to (1) FoUd. Trevelyan v, Trevelyan (1885), 
63 L. T. 853. Oooid. Savill v, Bethell, [19021 2 Ch. 523 ; 
WoodaU V. aitton, [1905] 2 Ch. 257. Diitd. Worthing 
Oorpn. V, Heather, [1900] 2 Ch. 632. Appnra. Edwards 
V. Edward^ [1909] A. C. 276. Distd. S. £. Ry. v. 
Associated Portland Geinent Manufacturers (1900), Ltd., 
[19101 1 Ch. 12. RaU. Be Uaivey. Peek v. ^vorr 
0888), 39 Ch. D. 289 ; Maokeusle v. Cinders (1889), 
43 Ch. D. 266 : Be Hargreaves, Mldgley v, Tatley (1890), 
69 L. J. Ch. 384 ; Be Bowen, Lloyd PhilUps v. Davis! 
[18931 2 Ch. 491 ; Goodler e. Edmunds, [1893] 3 Ch. 455 ; 
Borland's Trustee e. Steel, [1901] 1 Ch, 279 ; Smith e. 
Colboume, [1914] 2 Ch. 533. Ae to (^ Arid. Be Nlsbet 
& Potts' Clontiaot, [1906] 1 Ch. 386. Distd. S. E. Ry. v. 


Associated Portland Cement Manufacturers* (1900), 
Ltd., [1910] 1 Oh. 12. As to (3) Ooiud. Thomas v, TWmas 
(1902), 87 L. T. 58. OeneraUy, R6fd. Dunn e. Flood 
(1883), 25 Ch. D. 629 ; Be Ashror^ Sibley v, Ariiforth, 
Mason e. Fulham Corpu. (1910), 102 
L. T^IS^ AusbOTberry v, Oldham Corpn. (1885), 

* Young's Contracf 
0888), 40 du p. 84 ; toy e. WaSker, {1892] 2 Q. B. 88 ; 

Manchester Racecourse 




I 106. Contract giving executory Interest.] — 
London & South Western By. Oo. v. Qomm, 
No. 196, ante. 

197. Contract giving equitable interestr— Land.]— 

London & South Western By. Oo. v. Gomm, STo. 
196, ante. 

B. Personal Contracts. 

198. Not subject to rule.]-~;LoNDON & South- 
western By. Co. v. Gomm, No. 195, ante. 

199. i .] — ^The rule against i)erpetuity has 

no application to personal contracts. — ^Borland’s 
Trustee v. Steel Brothers & Co., Ltd., [1901] 
1 Ch. 279 ; 70 L. J. Oh. 61 ; 49 W. B. 120 ; 17 
T. L. B. 46. 

Annotations : — ^Rald. S. E. Ry.e. Associated Portland Cement 

Manufacturers (1900), Ltd., [1910] 1 Ch. 12. Mentd. 

Hickman e. Kent or Ronmoy Marsh Sheep-Breeders’ 

Assocu. (1915), 84 L. J. Ch. 688 ; Brown v, British Abrasive 

Wheel Cio.. [1919] 1 Ch. 290. 

'200. Although connected with land.] — 

By an accommodation works agreement of May 31, 
1847. a railway co., who were purchasing a strip of 
land for their line, agreed that the landowner, his 
heirs, appointees, or assigns, might at any time 
thereafter at his or their own expense make a 
tunnel thereunder to join the lands severed thereby. 
The co. also agreed to make a certain defined level 
crossing. 

On Dec. 31, 1847, the landowner conveyed the 
strip to the railway co., reserving to himself, his 
heirs, appointees, & assigns, the defined level 
crossing & the right to make a tiumel at his or 
their own expense, the level crossing Sd the privilege 
of making a tunnel being accepted in lieu of all 
other accommodation works. The site of the 
tunnel was in no way defined : — Held : as against 
the origmal covenantors, the railway co., the 
provision in the agreement as to the tunnel was 
a personal contract dD was not obnoxious to the 
rule against perpetuities. 

The fact that there is some connection with a 
reference to land does not make a personal contract 
by A. less a personal contract oinding on him, 
with all the remedies arising thereout, unless 
the ct. can by construction turn it from a 
person^ contract into a limitation of land, & 
a limitation of land only. As regards the 
original covenantor it may be both ; he may have 
attempted both to limit the estate, which may be 
bad for perpetuity, & he may have entered into a 
personal covenant which is binding on him because 
the rule against perpetuities has no application 
to such a covenant (Farwell, L.J.). — South 
Eastern By. Co. v. Associated Portland 
Cement Manupacjturbrs (1900), Ltd., [1910] 1 
Ch. 12 ; 79 L. J. Ch. 160 5 101 L; T. 866 ; 74 
J. P. 21; 26 T. L. B. 61; 64 Sol. Jo. 80, 
C. A. 

Annotation , —-AM. Shajroe v. Durrant (1911), 56 Sol. Jo. 

423. Mentd. (bounty Hotel & Wine Co. v, L, &, N. W. 

Ry., [1918] 2 K. B. 261 ; S. E. Ry. v. Cooper, [1924] 1 

Cn. 211. 

201. Ck>nf erring no Interest in land — ^Payment 
of mining royalties.] — ^Witham v. Vane (1883), 
Challis’s Beal Property, App. V., H. L. ; revM. 
(1881), 44 L. T. 7lC C. A. 

Annotations : — Arid. S. E. Ry, v. Associated Portland 
Mairofeoturm (1900), Ltd., [19101 1 Ch. 12. 

Bold. Borland's Trustee v, SteeM1901] 1 Ch. 279. Mentd. 

Barber e. Blaibm (1882), 30 W. R. 362 ; Barton STl. 

ic N. W. Ry. (1888), 88 cL D. 144. i- 

202. Mere licence— Right to enter.] — 

SflOTH V. Colbourne, No. 274, post. 

Covenant to pay sum of money.]— ^ee Sub-sect. 

4, 0., post. 
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C. To Pay Money, 

Personal contracts .] — See Sub-sect. 4, B., ante. 

203. On failure of issue.] — ^Finbuby v, Elkin 
fl719), 1 P. Wms. 663 ; Free. Ch. 483 ; 2 Vom. 
768,766; 24 B. R. 618, L- C. 

Annotatirms: — ^Distd. Beauclork v. Dormer (1742), 2 Atk. 
308. Oonid. Bonn v. Penny (1815), 1 Mor. 20. Refd. 
ying V. Withers (17.‘J.'»), Cas. temp. Talb. 117 ; Wealthy 
d. Manley v. Bosvillc (1736), Leo temp. Hard. 258 ; A.-O. 

V. Milner (1744), 3 Aik. 112 ; Wln^flold v. Newton (1744), 

0 Mod. Rep. 428 ; Shefllold v. Orrery (1745), 3 Atk. 282 ; 
Gray r. Shawne (1758), 1 Eden, 153 ; Tothlll v. Pitt (1766). 

1 Madd. 488 ; Kelley v. Fowler (1768), Wllm. 298 ; 
Bonyon v. Maddlson (1786), 2 Bro. C. C. 75 ; Bell v. Phyn 
(180*2), 7 Ves. 453 ; Campliel] v, Harding (1831), 2 Russ. 

Sc M. 390 ; Garratt v, Cockerell (1842), 1 Y. & C. Cli. Cas. 
494 ; Pyo V. Llnwood (1842), 6 Jur. 618 ; Turner v, 
Frampton (1846), 2 Cojl. 331 ; Parker v, Blrks (1854), 

1 K. & J. 156 ; ite Crc^sswell, Parkin v, Cresswell (1883), 
24 Ch. B. 102. Mentd. Monkhonse v. Holme (1783), 1 
Bro. C. 0. 298. 

204. .] — ^Devise of £400 to A. & if A. die 

without issue, then to B. ; this is good, & must be 
intended if A. die without issue living at liis death. 

There is a great difference between a limitation of 
a trust of a term for yeai’s in such a manner as that 
all power of alienation may be thereby restrained, 
& consequently a perpetuity introduced, & a 
limitation of a trust of a siun of mon(iy, which may 
be subject to more remote contingencies ; for in 
the latter case I should think a bond to pay a sum 
of money upon the death of A. B. without issue 
of his body would be good, & for the same reiison 
the trust of money limited upon such contingency 
would be allowed also (Lord Mac’.clesfield, C.). 
— PLBYDK 1 .L V. Fleydell (1721), 1 P. Wms. 748 ; 
24 E. R. 697, L. C. 

AnnoiatioiM : — ^Reld. Kelley v. Fowler (1768), Wilin. 298 ; 
Bo Beauvoir v. Bo Beauvoir (1852), 3 H. L, Cas. 524. 

205. Royalty on minerals raised.] — With am v. 
Vane (1883), Challis’s Heal Fropeiiy, App. V., 
H. L. ; revsfj, (1881), 44 L. T. 718, 0. A. 

Annotations : — ^Apld. 8. JO. Uy. v, Anaoclafcod Portland 

Oemont Manufacturers (1900), iitd., 11910] 1 Ch. 12. 
Refd. Borland’s Trustee v. Stool, [190J ] 1 Ch. 279. Mentd. 
Barber u. Blalberg (1882), 30 W. R. 362; Barton v. L. 
& N. W. Ry. (1888), 38 Ch. 1). 144. 

D , Options to Purchase and Rights of Pre-emption 
or Repurchase . 

206. Right of pre-emption — Unlimited In ex- 
tent.] — ^A right of pre-emption held limited to the 
life of the owner of tl:o property. Semble : a 
right of i)re-emption, “ at all times thereafter,” 
cannot be enforced after the death of the owner of 
the property. 

The other agreement is this. It is at all times 
thereafter to give pltf. his trustees & assigns, the 
right of pre-emption. ... If I could treat it as a 
distinct separate contract, I should require 
much more argument to convince me that a 
contract which gives a right of pre-emption, “ at 
all times herejifter,” is one which could be enforced 
after the death of the owner of the property 
(Romilly, M.R.). — Stocker v. Dean (1852), 16 
Beav. 161 ; 51 E. R. 739. 

207. .] — ^Birminguam Canal Co. v. 

Cartwright, No. 258, post . 

208. .] — London & South Western Ry. 

Co. V. GoJOi, No, 195, ante. 

209. Covenant by purchaser to reconvey.] 

— ^By his will testator devised his property to 
trustees upon trust for his eldest son for Ufe, with 
remainder in trust for his first & other sons in tail 
male, with remainder in trust for testator's second 
& third sons successively for life with the like 


limitations to their first & other sons, respectively, 
with remainder in trust for his mandson for life, 
with remainder to his first &> olBhor sons in teil 
male, with remainders over. In accordance with 
a power to that effect in the will, the trustees sold 
a portion of the settled land to a tenant for li^» 

Sc by a separate deed ho covenanted with the 
trustees that he would not, “ during the con* 
tinuance of the strict settlement,” sell or dispo^ 
of the land otherwise than as therein mentioned ; 

&; that he would, in case he should at any time 
thereafter “ during the continuance of the afore- 
said settlement ” be called upon by the trustees 
so to do, & upon being re-imbursea the purchase 
money & costs, reconvey all such of the lands so 
sold to him as might then remain unsold or un- 
disposed of : — Held : the covenant was voi d as 
tending to a perpetuity. — T revelyan v. Treve- 
lyan (1885), 53 L. T. 853. 

210. Option to purchase— First refusal.]— (1) A 
racecourse co. agreed with a canal co., that if it 
should be at any time proposed to use their race- 
course for dock purposes the racecourse co. should 
give the canal co, the first refusal thereof : — Held : 
a proposed user by any intending purchaser, 
including the canal co., entitled the canal co. to 
a first refusal. 

In an agreement inter partes between these two 
cos. clause 3 [right of first refusal] would clearly 
be void for perpetuity because there is no limita- 
tion in point of time (Farwell, J.). 

(2) When the legislature declares an agreement 
valid, it is valid in toio^ & I am not at liberty to 
hold it partly invalid. That disposes of the argu- 
ment on the ground of perpetuity (Farwell, J.). 
— ^Manchester Ship Canal Co. v. Mancthestbr 
Ra(jkcoi;r8E Co., [1900] 2 Ch. 352 ; 69 L. J. Ch. 
850 ; 83 L. T. 274 ; 10 T. L. R. 420 ; 44 Sol. Jo. 
515 ; affd ., [1001] 2 Ch. 37, C. A. 

Annotations: — As to (1) Refd. Sharpo r. Durraut (1911), 

55 Sol. Jo. 423. As to (2) Re!d. Talbot v, Soarisbrlok 

(1908), 77 It, J. Ch. 436. UcnorallVy Montd. Crossfleld t?. 

ManclLCHtcr Slilp Canal Co. (1904), 73 L. .1. Cb. 345 ; 

Jfc Wilitm’B S. E., [19071 1 Ch. 50; Ryan v. Thomas 

(1911), 55 Sol. Jo. 364. 

211. .] — A lease of land for ninety-nine 

years granted in 1867 contained a proviso that in 
case the lessee, his heirs or assigns, should at any 
time during the term be desirous of purchasing the 
fee simple of the land at the rate of £600 per acre, 
the lessor, his heirs or assigns, on receipt of the 
purchase-money, would execute a conveyance of 
the land in favour of the lessee, his heirs Sc assigns. 

In 1904 an action was brought by an assignee 
of the lease, who had given notice of his desire 
to exercise the option, against assigns of the lessor 
to compel a conveyance of the land accordingly : — 
Held : the option to purchase was invalid on the 
ground of remoteness. — W oodall v, Clifton, 
[1005] 2 Ch. 257 ; 74 L. J. Ch. 555 ; 92 L. T. 292 ; 
53 W. R. 203 ; 21 T. L. R. 78 ; affd-^ [1905] 2 Ch. 
266, C. A. 

Annotations: — ^Reld. Wortlilng Corpn. r. Heather, [19061 

2 Ch. 532. Mentd. Dewar v, Goodman. [1908] 1 K. B. 

94 ; Re L<3od» Sc Batley Breweries & Bradbury’s Lease, 

Bradbury v. Grimble, [1920] 2 Ch. 548 ; Sherwood v. 

Tucker, [1924] 2 Ch. 140. 

212. Option for charitable purpose.] — 

In 1878 land was demised to pltfs.’ predecessors 
for thirty years from Sept. 29, 1876, to be used as 
a public park; & the lease contained a proviso 
that at any time during the term the lessor, her 
heirs or assigns would, on receiving notice from 
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2. — Interests subject to the rule : Sub-eect. 4, D. ; 
sub^seci, 5, A. cfi? B, ; eub-eect. 6, A. <fe B. ] 

pltlis. of tlieir desire to purchase the land, convey 
it to them for £1,825. The lessor died in 1002. 
In 1005 pltfs. served on her devisees notice of their 
desire to purchase. The devisees maintained that 
the option was void as infrinfi^g the rule against 
perpetuities ; & the corpn. brought this action 
against them & the lessor’s exor. for specific per- 
fonnance of the contract to sell, or in the alterna- 
tive, damages for breach of contract ; — Held : 
the option to purchase was void for remoteness, 
& could not be enforced by specific performance ; 
this defect was not cured by the fact that the 
option was given for charitable purposes, inasmuch, 
as the interest of the charity did not become 
effective till the happening of the future event ; 
but pltfs. were entitled to recover damages from 
defts. for breach of the covenant to convey. 

The act, therefore, which the covenant binds 
the covenantor to perform is not an illegal act. 
What alone is illegal is the limitation of land which 
is to take effect at a period too remote (Wab- 
BiNGTON, J.). — ^Worthing Corpn. v. Heather 
[1906] 2 Ch. 632 ; 75 L. J. Ch. 761 ; 96 L. T. 718 ; 
22T. L. R. 760; .50 Sol. Jo. 668 ; 4 L. G. R. 1179. 


Sub-sect. 5. — Covenants. 

A, Covenants Running vjUh the land. 

See, generally, Landlord & Tenant, Vol. 
XXXI., pp. 141-148 ; Real Property ; Sale of 
Land. 

218, General rule.] — T),, who was sub-lessee of 
certain' premises, demised the same to P. for the 
residue of the term then vested in him less the last 
days thereof, & covenanted for himself, his exors., 
administrators & assigns, that in case he should 
obtain from the freeholder, his heirs or assigns, any 
extension of the term for which he then held the 
premises, then he, his exors,, administrators or 
assigns, would grant to P. a new lease for such 
ext^ded term as would include the unexpired 
residue of the original term granted to P., & the 
further term less the last days thereof, which 
might be granted to D. by the freeholder, his heirs 
or assigns. D. died, & his reversion became 
vested in deft., who surrendered his term to the 
freeholder & obtained from him a new lease for an 
extended term, subject to existing imderleases. 
P. having died, pltf. acquired from his exors. his 
interest in the premises, & then claimed specific 
performance of D.’s covenant with P . : — ffeld : 
the covenant was not strictly a covenant for 
renewal, & did not on that account run with the 
land ; but assuming that it did run with the land, 
the doctrine of perpetuity had no application. 

Perpetuity has no application to covenants 
which run with the land, because they are so 
annexed to the land as to create sometMng in the 
natime of an interest in the land (Farwbll, J.). — 
Muller v. Trafford, [1901] 1 Ch, 64 ; 70 
L. J. Ch. 72 ; 49 W. R. 132. 

Annotation Ooilfd. WoodaU v, caiftbn, [1905] 2 Oh. 257. 

214. Application of rule — ^Restrictive covenant 
— Building scheme.] — J. having divided freehold 
land into lots, by three deeds agreed to sell certain 
lots to A., B. & C. for building purposes, reserving 
a portion thereof for himself. In aU the deeds of 
agreements were covenants between J. So A., B. So 


C., respectively, that the latter should, with^ a 
certain period, erect dwelling-houses upon their 
respective lots, in a uniform row. So with a specified 
frontage, etc. ; & then J. covenanted for himse]^ 
his heirs So assigns, that in case he or thev should 
build on the ground he had reserved, the same 
uniformity was to be maintained in the building. 
J. afterwards conveyed the land he had reserved 
to T., So the deed of conveyance recited the before- 
mentioned deeds of agreement. So contained a 
covenant by J. that he would, in the conveyance 
to A., B. So C. require them to enter into covenants 
with T., wnnilar to those contained in the deeds of 
agreement. T. also covenanted with J. that in 
case he should build upon the ground purchased 
by him, he would build the front in a line. After- 
wards J. executed a conveyance to A. of the land 
comprised in the lot he had purchased. So entered 
into the covenants contained in his deed of agree- 
ment ; So this lot was afterwards conveyed to 
pltf. The lot purchased by T. afterwards became 
vested in defts., who, in June, 1863, commenced 
building a cliapel, which projected eighteen feet 
beyond the proper frontage, whereupon pltf., by 
his solr., told defts. that the building was, he 
believed, contrary to certain covenants contained 
in his deed which ho requested, but defts. refused 
to allow him, to see. On Sept. 2, 1853, pltf. 
obtained drafts of some of the building agree- 
ments, So on Sept. 21 gave notice to defts. not to 
proceed with the building ; So in Oct., on their 
non-compliance with the notice, filed a bill, So 
obtained an injunction upon an interlocutory 
motion : — Held : the covenant was binding upon 
the land, notwithstanding the objections taken to 
it as tending to a perpetuity. — Coles v. Sims 
(1854), 6 De G. M. & G. 1 ; 2 Eq. Rep. 961 ; 23 
L. J. Ch. 268 ; 22 L. T. O.. S. 277 ; 18 Jur. 683 ; 
2 W. R. 151 ; 43 B. R. 768, L. JJ. 

AnnoUUiowf : — ^Refd. Mackenzie v, Childors (1889), 43 
Ch. 1). 205. Mentd. Child v. Douglas (1854), Kay, 560 ; 
JohiiRtono V. Hall (1850), 2 K. & J. 414 ; Howard v. 
Woodward (1864), 29 J. P. 3 ; Western t>. Maedermott 
(1860), 2 C3h. App. 72 : Tulk v. Metropolitan Board of 
Works (1867), 8 B. & A 777 ; Keates v. Lyon (1869), 4 
Ch. App. 218 ; Cornwall r. Hawkins (1872), 20 W. R. 653 ; 
Lukur V, Dennis (1877), 26 W. 11. 167 ; Renals v. Cow- 
lishaw (1878), 9 Ch. D. 125 ; Patman v. Harland (1881), 
17 Ch. D. 353 ; Nottingham Patent Brick & Tile Co. v, 
Butler (1886), 15 Q. B. D. 261 ; Russell v. Watts (1885), 
55 L. J. Ch. 158 : Sheppard r. Gilmore (1887). 67 L. J. Ch. 
6 ; Rogers v. Hosegood. [1900] 2 Ch. 388 ; General 
Accident Assce. Corpn. v. Noel, [1902] 1 X. B. 377 ; Hollo- 
way e. Hill, [1902] 2 Ch. 612 ; Brigg v. Thornton (1903), 
73 L. J. Ch. 301. 

215. .] — ^A restrictive covenant or 

contract not being a limitation of property is not 
obnoxious to the rule against perpetuities. — 
Mackenzie v. Childers (1889), 43 Ch. D. 265 ; 
59 L. J. Ch. 188 ; 62 L. T. 98 ; 38 W. R. 243. 
Annotations: — ^Mentd. Davis v, Leicester Corpn., [1894] 

2 Ch. 208 ; Rowell v. Satcholl, [1903] 2 Ch. 212. 

B, Covenants for Renewal of Lease. 

See Landlord So Tenant, Vol. XXXI., p. 68, 
Nos. 2167, 2168. 

216. Perpetual renewal — Covenant by lessorJ — 
In a lease the lessor covenants, that if, at the 
expiration of the term, the lessee should be 
desirous of taking a further lease, the lessor would 
grant such further lease, without any fine. So imder 
the same rent So covenants only, as in this lease. 
A new lease is desired So prepared, but it contains a 
covenant to grant a further lease at the end of the 
new term; the lessor objected to this covenant 
as being in the nature of a perpetuity upon 
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his estate ; but the objection was overruled. — 
Bridgbs V. Hitchcock (1716), 6 Bro. Pari. Cas. 
6 ; 2 E. B. 408. 

Annotations Dilid. Trltton n. Foote (1789), 2 Cox. Eq. 

Cm. 174 : torulden v. May (1807), 2 Boa. & P. N. R. 449. 

CrS^«(1744). 3 Atk. 83; Cooke e. 

Booth (1778), 2 Cowp. 819. 

217. J — ^Although, primd facie, a 

lessor shall not be taken to have intended to enter 
into a covenant for perpetual renewal, yet if there 
be in the lease expressions indicative of such an 
intention, the ct. will give effect thereto. 

Lease for lives, with a covenant on the death of 
either of the cestuie que vie to execute a renewed 
lease at the same rent & subject to the same 
covenants ** including this present covenant ** : — 
Held : a covenant for 'perpetual renewal, & lessee 
entitled to have inserted in the renewed lease a 
coven^t for renewal totidem verbis with that 
contained in the original lease, but with the name 
of the new cestui que vie substituted for that of 
deceased. 

^ The notion of its [the covenant] being objec- 
tionable on the ground 'of tending to a perpetuity 
is out of the question (Pack-Wood, V.-C.). — ^Hare 
V. Burges (1867), 4 K. & J. 45 ; 27 L. J. Ch. 86 ; 
30 L. T. O. S. 265 ; 22 J. P. 84 ; 3 Jur. N. S. 1294 ; 

6 W. E. 144 ; 70 E. R. 19. 

L. & S. W. Ry. tr. Gomm (1882), 20 

Ch. D; 662 ; Swinburne «. Milbum (1884), 9 App. Cas. 

844 ; Wynn v. Conway Corpn., [1914] 2 Ch. 705. 

.y—See Charities, Vol. VIII., p. 301, Nos. 

1604, 1606. 

218. Construction of covenant — No presump- 
tion against perpetuities.] — lessor demised here- 
ditaments to the lessee, his heirs & assigns for the 
natural lives of the lessee two other persons &: 
the longest liver of them, with a covenant that the 
lessor, his heirs & assig^, upon the lessee, Ws lieirs 
or assigns ** surrendering this present demise as 
hereinafter mentioned,** should at any time 
thereafter at the request of the lessee his heirs or 
assigns, “ as often as one or two life or lives of & 
in the hereditaments ** should drop & be deter- 
mined, renew & grant a further term “ for any other 
life or two lives of any other person or persons to 
be nominated by the lessee his heirs or assigns in 
the stead of the persons life or lives so dropping 
or determining ** ; the lessee his heirs or assigns 
paying to the lessor his heirs or assigns “ for every 
such renewal for every life or lives of such person, 
or persons so to be renewed as aforesaid the sum 
of 40s. only, & at the same time surrendering this 
present demise to be cancelled ’* ; — Held : upon 
the true construction of the covenant the right 
of renewal was neither perpetual, nor limited to 
one renewal for not more than two new lives, but 
WM a right of renewal as often as any of the three 
original lives should drop, so that any such renewal 
might take place either on the dropping of any one 
of the three lives, or after the dropping of any two 
of them, as the lessee might from time to time 
reauest. 

I am not inclined to adopt the language 
which is to be found in some authorities to the 
effect that there is a soit of legal presumption 
a^nst a right of perpetual renewal in cases of 
this kind (Lord Seuborke, C.).— Swinburne v, 
Milburn (1884), 9 App. Cas. 844 ; 64 L. J. Q. B. 

6 ; 62 L. T. 222 ; 33 W. R. 325, H. L. 

Conway Corpn., 119141 2 

Ch. 705. Mentd. Sherwood v, Tuoker, [1924] 2 Ch. 440 ; - 

Batchelor v. Murphy, [1925] 1 Oh. 220. • 


Sub-sect. 0. — ^Limitations Defeasible by 
Disentail. 

A, In Oenerah 

219. Estate taU — ^Nature.]— Nicolls v. Shef- 
field, No. 239, post. 

220. .] — Be Stamford & Warring- 

ton (Earl), Payne v. Grey, No. 60, ante, 

221. Provision against disentail — Void.] — 
PooLE*s Case (prior to 1010), cited in Moore, K. B. 
p. 810 ; 72 E. R. 920. 

Annotations Conid. Jervis e. Bruton (1691), 2 Vem. 251. 

Refd. Worthlus Corpn. e. Heather, [1906] 2 Ch. 532. 

222. .] — ^A devise to “A. in tail 

until such time as A., or any issue of his body, 
shall effectually assent, conclude, do, or gp about 
to do, or make any act to alter or discontinue the 
estate tail, & that then I ^ve the lands to B.’* 
& so under the same limitation to C. D. & E. the 
remainder over is void ; for the law will not 
encourage such perpetuities or permit an estate 
tail to be determine by such ambiguous limita- 
tion. — PoY V, Hyndb (1624), Cro. Jac. 697 ; 
Beni. 151 ; W. Jo. 66 ; 79 E. B. 606 ; stdf nom, 
Hurd v, Poy, 2 Roll. Rep. 346, 484. 

223. .] — ^Bishop v. Bishop (1639), 

1 Rep. C3h. 142 ; Toth. 17 ; 21 E. R. 532. 

224. .] — ^Trust by deed, creating 

estates tail, after any contract for alienation to 
raise a sum of money for the persons next in the 
course of limitation, declared void, as tending to a 
perpetuity, & inconsistent with the rights of the 
tenants in tail. — ^Mainwaring v, Baxter (1800), 
5 Ves. 458 ; 31 E. R. 681. 

AnnntaUons : — Conid. Dawkins d. Penrhyn (1877), 36 L. T. 

680 ; Re. Olivers* Settlmt., Evered v. Lol^h, [1905] 1 

Ch. 191. Reid. Re Frost, Frost v. Frost (1880), 43 Ch. D. 

246. 

See, also. No. 246, post. 

Common law conditions.] — See Sub-sect. 2, A. 
(c), ante, 

B, Limitations on Determination of Estate Tail, 

225. General rule.] — Lands, held in fee simple, 
were by settlement made in 1752, conveyed to 
trustees, to the use of the settlor for life ; remainder 
to the use of his three daughters for their lives, as 
tenants in common ; remainder to the use of 
trustees to preserve ; remainder, as to the share 
of each daughter, to the use of her first & other 
sons successively in tail male ; remainder, in case 
of the death of any one or more of the daughters 
without issue male, to the use of the survivors or 
survivor, during their or her respective lives or 
life, as tenants in common in case of two survivors, 
with remainder, in like manner as to the original 
share, to the use of the first & other sons of such 
surviving daughters or daughter in tail male ; 
remainder, in case all the daughters should die 
without issue male, as to the share of each, to the 
use of their daughters as tenants in common in 
tail ; & in case one or two of the settlor’s daughters 
should die without issue, the share or shares of 
such daughter or daughters to go to the use of the 
daughters of the survivors or survivor, as tenants 
in common in tail general, &; in case all three should 
die without issue, then remainder over, with 
ultimate remainder to the use of the settlor in fee. 
He died soon after without disposing of the 
reversion : — Held : the limitation, in case of the 
failure of issue, generally, of any of the daufi^ters, 
to the daughters of the survivors or survivor, was 


PART I. SBCIT. 8, BUB-SEOT. 6.-7-B. I cited in Banders, Usee & Trusts, 5tbed., Clements v. Lettbim ' (Babl) (nnre- 

L AppHoaHon of ruta— JBetitaAaroe.] P. 205.— IR. ported), dted in (1885), 15 L. R. Ir. 

— Hartofp e. Oarbebt (Loro) (1819), I g . Trust for improoemenU,}— J at p. 137.— IR. 

o 2 



84 


Perpetuities. 


8ed, 2 . — Interests svibjed to the rtiJs : Sub-sect, 6, B, 

a good contingent remainder, & therefore not void 
for remoteness. 

It is said that this last limitation is too remote, 
because, there being no previous limitation to 
issue generally, i^ere might be a failure of all the 
prior limitations, & yet issue, as in the case of a 
son or of a daughter, might exist, so that this 
last limitation would not take effect. But if 
this be a remainder, it would be barrable, & the 
objection, therefore, would not arise (Lord 
CoTTBNiiAM, 0.).— -Cole v, Sewell (1848), 2 
H. L. Cas. 186 ; 12 Jur. 927 ; 9 E. R. 1062, H. L. 
Annalaiitms: — Coxisd. Re Ashforth, Sibley v. Ashforth, 
[1005] 1 Oh. 535. Befd. Monyponny v, Deri^ (1852), 2 
be G. M. & O. 145 : Wolley v. JeukbiB (1856), 23 Boav. 
53 ; Re Finch, AbbiBS v. Burney (1881), 17 Oh. D. 211 ; 
Re Frost, Frost v. Frost (1889), 43 Ch. D. 246 ; Whitby 
V. Mitchell (1890), 44 Ch. D. 85; Re Nash, Cook v. 
Frederick, [1910] 1 Ch. 1. Mentd. Doe d. Davies v. Davies 
(1851), 16 Q. B. 951 ; Smith v. Osborne (1857), 30 L. T. 
O. 8. 57 ; Re Palmer’s Sottlmt. Trusts (1875), L. K. 
19 Eq. 320 ; Re Friend’s Settlmt., Colo v. Allcot, [1006] 
1 Ch. 47. 

226. .] — (1) No limitation after an estate 

tail is void for remoteness ; & it makes no differ- 
ence whether the limitation be directly to a class 
or to trustees to sell & divide among such class, 
provided the legal & beneficial interests be ascer- 
tainable* at the determination of the estate tail. 

No limitation after estates tail is . . . too 
remote & it appears to us clear that whether the 
limitation be di^tly to a class of issue to be 
ascertained at the determination ol the estate 
tail, or a gift to a trustee for such class, or upon 
trust to convey to such class, or to sell & to divide 
the proceeds among such class, is wholly im- 
mateijal, if the legal & beneficial interests should 
bo both ascertainable at the moment of the 
determination of the estate tail (James, L.J.). 

(2) If a clause in a will offends against the mle 
against perpetuities, yet, in construing the will, 
such clause cannot be disregarded, but must be 
read as the expression of testator’s intention as 
though no such rule existed. — IT basman v, 
Pearse (1871), 7 Ch. App. 276; 41 L. J. Ch. 
706 ; 26 L. T. 299 ; 20 WT R. 271, L. JJ. 
Arvnotalions : — As fo (1) Apld. Re Haygrartb, Wickham v. 
Holmes, [1912] 1 On. 510. Goodlcr v, Edmuudh, 

[1893] 3 Ch. 455. Generally^ Henid. Re Hudson, Hudson 
V. Hudson (1882), 20 Ch. JD. 406 ; Re Yates, Bostook v. 
D’Eynoourt, [1891] 3 Ch. 63 ; Re Bumham, Carrlck v. 
Carrfck, [1918] 2 Ch. 196.. 

227. .] — The testator directs his trustees 

to convey the fee simple in equal shares to the 
tenants in tail in ^ssession in each line on marriage 
or at maiority. That is a perfectly good direction. 
Being subsequent to the estate tail, & laking effect 
during its continuance, it is not too i-emote. The 
estate tail would not merge in the fee. It would 
be protected by statute de Donis, 1286 (c. 1). 
The heirs of the body would still claim per formam 
doni, though the ancestor by levying a fine might 
bar his issue, & acquire a base fee which would 
merge (Lord Macnaghten). — Van Grutten v. 
Foxwell, Foxwell V. Van Grutten, [18971 
A. C, 658 ; 66 L. J. Q. B, 746 ; 77 L. T. 170 ; 46 
W. R. 426, H. L. ; subsequent proceedings (1898), 
79 L. T. 617, C. A. J \ 


La^irence v, Lawrence 
[1915] 1 Ch. 129. Mentd. Re AnamR A PeiTV’s Contnu*! 

Cainton v, Newcastle, [1902 

oiL^lt S: J 

Hussey, Hussey t>. Simper, [19211 1 Ch. 566. 
by his will devised his Irish estates upon tniS» fo 


his son H. for life, remainder for his /testator’s) 
grandson S. for life, remainder for “ his first & 
other sons in tail male for the respective terms of 
their respective lives successively & in remainder 
one after the other so that such son only as shall 
be entitled to & bear the title of Viscount Mount- 
garret shall be entitled to such rents & profits & 
in default of such issue upon trust as hereinafter 
set out for the holder for the time being of the 
Mountgarret title & in the event of such title 
becoming extinct,” then upon trust for testator’s 
right heirs living at the death of the last holder 
of said title. The will contained a residuary 
devise. The Mountgarret title was created by 
King Edward VI., who conferred it upon R., « 
the heirs male of his body. Testator died in 
1900 & H. became the 14th Viscount. He was 
twice married. By his first marriage in 1868 he 
had one son only, namely, S. ; & by his second 
marriage in 1902 he had one child only, pltf. 
H. died in 1912, & S. became the 15th Viscount & 
died without issue in 1918. On the death of S. 
pltf. became the 16th Viscount, & questions arose 
as to what interest he took under the will of tho 
13th Viscount in the Irish estates : — Held : the 
true effect of the devise was to create estates in 
tail male & not merely life estate in the first & 
other sons successively of the 15th Viscount, & 
consequently the gift over in default of his male 
issue was not void for remoteness. — Re Mount- 
garret, Mountgarret v. Ingilby, [1919] 2 Ch. 
294 ; 88 L. J. Ch. 405 ; 121 L. T 414 ; 35 T. L. R. 
585 ; 63 Sol. Jo. 620. 

229. Application of rule — ^Term after estate 
tall.] — Goodiar V, Clarke (1663), 1 Sid. 102 ; 1 
Keb. 462 ; 1 I^v. 35 ; 82 E. R. 996. 

AnrwtfdioTW :‘—ComS.. Bonson v. Hudson (1674), Freom, 

K. B. 362 ; Andrews v, Stroud (1706), Holt, K. B. 623. 

230. Carved out of settlor’s term.]— 

One possessed of a teim for two thousand years in 
land, grants the land to A, without mentioning any 
term. It is void for uncertainty. 

One seised in fee may create a term for years, 
to commence after his death without issue ; but 
one possessed of a term for two thousand years, 
cannot out of that term carve a future term to 
commence after the determination of an estate in 
tail. — Kirsley v. Duck (1712), 2 Vem. 684 ; 23 
E. R. 1044. 

231. To raise legacies.] — Testatrix 

devises to A. for life, remainder to A.’s first & other 
sons in tail male, remainder to A.’s daughters as 
tenants in common in tail, with cross remainders 
between them in tail ; remainder to trustees for a 
term of years upon trust, to raise & pay such 
legacies as she had thereafter mven, or should 
give by any codicil : in a subsequent part of 

the wUl, she bequeaths various legacies from & 
immediately after the decease, & failure of issue 
of A. ; — Held : “ failure of issue ” in the gift of the 
legacies must be considered ” failure of such issue, 
as were included in the limitation of the estate,” 
&, therefore, the bequests were not too remote. — 
Morse v. Ormonde (Marquis) (1826), 1 Russ. 
382 ; 4 L. J. O. S. Ch. 168 ; 38 E. R. 148, L. C. 
Annotations: — Conid. Ellloombo v. Gompertz (1837), 3 

My. & Cr. 127. Distd. Oaso v, Drosler (1839), 5 My, & Cr. 

246. Rofd. Egerton v. Jones (1830), 3 Sim. 409 ; Lewis 

V. Templer (1864), 33 Boav. 625. Mentd. Tarbuok v. 

Tarbuok (1835), 4 L. J. Ch. 129 ; Eoo v. Eno (1847), 6 

Hare, 171 ; Baker v. Tucker (1850), 3 H. L. CSas. 106 : 

Bryan e. Mansion (1852), 5 De G. & Sm. 737 : Key e. 

Key (1853), 4 De G. M. & G. 73 ; Pride v. Foolb (1858). 

3 De G. & J. 252. 

232. Charge.] — Testator, by his will, 

charged his debts & legacies upon his real & 
personal estate, & gave such real & personal 
estate to trustees upon trust for his nephew for 
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life, to whom also he gave a legacy, with remainder 
to the first & other sons^ of the nephew successively 
in tail male, with remainder to the second Sc every 
other son of testator’s brother successively in tail 
male, remainder to testator’s own right heirs ; 
Sc added : upon this last-mentioned con- 

tingency, failing heirs male of my said brother, Sc 
of my said estate going to my right heirs more 
remote as aforesaid, then I do hereby charge, 
subject Sc make liable my said estate with the 
payment of the sum of £5,000 to my niece.” 
Testator died in 1775, leaving his brother his 
heir-at-law. The nephew entered into possession 
to the r^ estate which consisted of a plantation 
in Jamaica, subject to a mtge. created by testator 
in 1766. The brother afterwards died, leaving 
the nephew, his only son. Sc then heir-at-law of 
testator ; the nephew died in 1822 without issue 
male. The bill was filed in 1837 against the 
mtgees. Sc the devisees of the nephew to obtain 
payment of the niece’s legacy of £5,000 r — Held : 
on the death of the nephew without issue male, the 
event happened on which the niece would become 
entitled to the legacy of £5,000 ; Sc it was not too 
remote. 


The will of testator, for the purpose of ascertain- 
ing the x>ersons who are to t^e, speaks from his 
death (Wigram, V.-C.). — Faultceneb v. Daniel 
(1843), 3 Hare, 190 ; 67 E. R. 355. 

AtvMitaiions : — ^Mentd. Davis v. Chanter (1848), 2 Ph. 645 
Byam v. Sutton (1854), 19 Doav. 656 ; Dowdoswoll v. 
DowdeswoU (1878), 9 Ch. D. 294. 


233. Gift over in strict settlement.] — 

Testator gave his freehold Sc copyhold estates Sc 
Ids personal estate to certain X)ersons, whom he 
axjpointed his exors., in trust, out of his person^ 
estate & by sale or mtge. of his freehold & copyhold 
estates, to raise money sufficient to pay his debts, 
funeral expenses Sc legacies, Sc, out of the rents Sc 
interest of so much of his real & personal estate as 
should not be sold or disposed of for those i>ur- 
poses, to pay certain annuities Sc such sums as his 
trustees should think sufficient for the maintenance 
of his son J. Sc his children, if he should have any, 
& to accumulate the residue of the rents Sc interest 
during the life of J., &, after J.’s decease, to stand 
seised of his real estates, in trust for J.’s first son Sc 
the heirs of the body of such first son, successively 
as they should be in priority of birth. Sc for the 
several Sc respective heirs of the body Sc bodies of 
every such son, &, for default of such issue, for 
A. for life, with remainder to his sons in tail, with 
remainder to B. & his sons, & to 0. & D. & their 
sons in like manner, with remainder to his own 
right heirs for ever ; Sc he declared that his 
trustees Sc exors. should stand possessed of his 
personal estate after J.’s death, in trust for such 
person or persons, in the same order Sc succession, 
Sc for such Sc the same estates Sc interests as were 
thereby declared concerning his real estates, so 
far as the nature of the property, the rules of law 
Sc equity, the deaths of parties Sc other con- 
ti^encies would admit. Testator died in 1780 ; 
his son J. was his heir-at-ls.w Sc customary heir. 
J. & A., B., O. Sc D., died without issue : — Held : 
the trusts subsequent to the trust for the first 
son of J. were not void for remoteness, Sc the 
ultimate trust of the personal estate, as well as of 
the freehold Sc copyhold estates, vested, on 
testator’s death, in his son J., as his heir-at-law 
at his death. — ^Boydell v. Golightly (1844), 
14 Sim. 327 ; 9 Jur. 2 ; 00 E. R. 384 ; nom. 
Boidell V. Golightly, 14 L; J. Ch. 109. 
Annotation Mentd. De Beauvoir v. De Beauvoir (1852), 3 

xi. jj. Cas. 624. 

284. Gift to a class — ^Trust of proceeds of 

salej-y - HB AfiMAy v. Feabse, No. 226, ante. 


235. Persons A shares ascer* 

talned.] — ^Testator devised his real estate unto Sb 
to the use of his trustees Sb their heirs upon trust 
to pav the net rents Sc profits to his brother during 
his life, Sb after his death to stand seised of his reid 
estate upon trust for the first Sc other sons of his 
brother successively in tail with remainder upon 
trust for the first Sc other daughters of his brother 
successively in tail. Sc if the trusts for his brother 
for life. Sc for his ii^e in tail should fail or deter- 
mine, then testator directed his trustees on such 
failure or determination to sell his real estate Sb 
hold the net proceeds of sale thereof upon trust 
for such of testator’s five cousins, naming them, as 
should be living when said Erection for i^e 
should come into operation, each share to be 
retained upon the usual trusts of a settled share 
for such cousin for life. Sc after his or her death for 
his or her children, provided always that if any 
of his said five cousins should die before the afore- 
said direction for sale should come into operation 
leaving a child or children living when such 
direction should come into operation who being 
male should attain twenty-one, or being female 
should attain twenty-one or mapy, then & in 
every such case the last-mentioned child dr 
children should take. Sc if more than one equally 
between them, the share to which his, her, or their 
parent would have been entitled for life, if such 
parent had not died before the direction for sale 
had come into operation. 

Testator died in 1902. Ilis brother died without 
issue in 1911. Three out of the five cousins had 
died before the brother’s death, one of them leaving 
a child still an infant. On a summons to deter- 
mine whether the above trusts were void for 
remoteness : — Held : inasmuch as all the persons 
to tak(j & the shares in which they were to take 
must necessarily be ascertained, if not at or before 
the determination of the estates taU, at any rate 
within a life in being at testator’s death Sc twenty- 
one years after, the trusts of the proceeds of sale 
subsequent to the determination of the estates 
tail did not offend against the rule against per- 
petuities, Sc were valid. — Re Haygabth, Wickham 
V. Holmes, [1912] 1 Ch. 510 ; 81 L. J. Oh. 255 ; 
106 L. T. 93 ; 66 Sol. Jo. 239. 

236. Trust or power of sale.] — G oodieb 

V, Edmunds, No. 189, ante. 


C. Shifting Clanse in Defeasame of Estate Tail. 

237. General rule.] — (1) Testator by codicil, 
after appointing two persons trustees, as also their 
heirs Sc assigns, to his will & codicil, desired that 
his sister A. should do what she pleased with his 
remaiDing property after payment of certain 
legacies, excepting a tenement at W., Sc a sum of 
stock, of which she should only receive the interest 
Sc rent during her natural life. Sc afterwards to his 
sister’s eldest son, on his taking the name of M. ; 
but should he refuse to take the name of M., or 
his sister A. depart this life without a son, then 
the tenement at W. & stock should go to P., on his 
taking the name of M., & so on to his heirs, each 
taking the name of M., none of them being allowed 
to touch the principal. Sc no one shoifid, after his 
sister A., inherit the said property or enjoy the 
interest who did not take or possess the name of 
M. : — Held : the trustees took an estate in fee by 
virtue of their appointment. Sc A. was entitled to 
an estate for life in the tenement Sc stock, with a 
remainder in fee in the tenement, Sc an absolute 
interest in stock to the first bom of A. vested on 
his birth Sc baptism by the name of M. 

(2) The ct. will not necessarily hold a condition 
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2. — Irderesta subject to the rule : Sub-sect. 0, C ., 

M to ziame & anus a condition subsequent, although 
it inclines to hold it so. 

(8) It is well settled that, if there be a gift to A. 
for life, with renuiinder to B. in fee, with a shiftily 
clause by which in a certain event, the estate is 
to shift from B. to another ; imless the event must 
necessarily take effect within the prescribed limits, 
it is void for remoteness ; although it is different 
where such a shifting clause is attached to an 
estete tail, because the power of barring the estate 
tail is a sufficient protection against perpetuity 
(Kindersley, V.-C.). — ^Bennett v. Bennett 
(1864), 2 Drew & Sm. 266 ; 84 L. J. Ch. 34 ; 11 
L. T. 362 ; 10 Jur. N. S. 1170 , 13 W. R. 60 , 62 
E. B. 623. ' 


: — As to (2) Reid. Re Greenwood, Goodhart v. 

Woodhead, [1902] 2 Ch. 198 

238. On succession to family estate.] — St. 

George v. St. George (1767), Gilbert on Uses, 
3rd ed. by Sugden, p. 167, H. L. 

289. .1 — ^Proviso in a will that, in case the 

devisee should come into possession of the family 
estate, the trustees should stand seised of the 
devised estate, to the use of the next person in 
]*emaindcr, valid. The oldest son of the tenant in 
possession is the next person in remainder. 

Tliere is no doubt with respect to tlie validity of 
the proviso : several estates are held under similar 
lunitations. No rule of law is contradicted by it ; 
dc if no recovery was suffered, it migl t take place 
at any distance of time. I might as well be told 
that an estate tail is an illegal estate, because it 
may endm'e for ever, & must, where the remainder 
is in the Crown (Kenyon, M.R.). — ^Nicoli^ v. 
Sheffield (1787), 2 Bro. 0. 0. 216 ; 20 B. R. 121. 


Reid. Cole v. Sewell (1848), 2 H. L. Cas. 
i86 ; Wolley v, Jenkins (1856), 23 Beav. 53. 


240. .] — ^By indenture of settlement, two 

estates, A. & B., wei*e limited to the father for life 
& subject thereto, the estate A. was limited to the 
first & other sons in tail male & the estate B. was 
lizmted to the scKsond & other sons in like manner ; 
& it was provided that if the second son should 
become an eldest son & as such should become 
entitled to the actual possession or to the receipt 
of the rents & profits of the estate A., the limita- 
tions of the estate B. should cease & determine as 
if such second son were dead without issue. The 
second son, by the death of his elder bi*other, 
became the eldest son & joined his father in 
suffering a recovery of the estate A. the uses of 
which were declared to the joint appointment of 
the father & son & subject thereto to the old uses • 
in exeKjise of this power, the father & son by a 
mtge. in fc>e of the estate A. raised a sum of money 
which was paid to the father & son i—Held : on 
the death of the father, the estate B. shifted from 
the second son under the terms of the proviso 
contained in the settlement ; the recovery 
suffered by the father & son ^d not by itself 

g revent the operation of the proviso, dc the mtge. 

ad not that effect, but, noti^thstanding both the 
r^oyery & the mtge., the second son came on the 
death of his father into possession of the estate 
A. within the meaning of the terms of the settle- 
ment ; the party entitled to the estate A, might 
previously to the happening of the event men- 
tioned m the proviso have so exercised his rights 
over the estate as to have prevented it from ever 
possession of the second son 
within the meaning of the terms of the settlement. 
As regor^ a question that has been alluded to, 
proviso did not create a 
peipetuity, I am clearly of opinion that no valid 


objection can be raised on that ground (Lord 
St. Leonards, 0.). — ^Harrison v. Round (1852), 
2 De G. M. & G. 190 ; 22 L. J. Oh. 322 ; 20 L. T. 
O. 8. 118 ; 17 Jur. 663 ; 1 W. B. 26 ; 42 E. R. 
844, L. 0. 

Annotations .•-^ConsA. Macottbiey v, Jones (1856), 2 K. & J. 
684 ; Re WrighVs Trustees & Marshall (1884), 28 C!h. D. 
93 ; Re Gonstable’s 8. E., [1919] 1 Ch. 178 ; Re Meekly, 
Meekkig v. Meeld^, [192^ 2 Ch. 623 ; Parr v. A.-CL. 
[1926] A. C. 289. ReM. Wyndham v. Fane (1853). 11 
Hare, 287 ; Langdale v. BrigSB (1856), 3 Sm. k G. 255 ; 
Chirson v. Cnrson (1859), 1 Glfl. 248: ColUngwood v. 
Stimhope (1869). L. R. i H. L. 43 ; Meyriok v. Laws, 
Meyriok v. Mat^ (1874), 9 Ch. App. 237 ; Re Fits- 
arerald's S. E., Saunders e. Boyd, [1891] 3 Ch. 394 ; Shuttle 
worth V. Murray, [1900] 1 Ch. 795. 


241. On succession to title.] — One devised 
lands to trustees in fee, subject to the uses of a 
certain term of one thousand years, to the use of 
W. for life, second son of the devisor’s daughter E., 
subject to the proviso after mentioned, remainder 
to trustees to preserve contingent uses diudng W.’s 
life, but to permit him to take the rents, etc. ; & 
after his decease to the use of his first & other sons 
successively in tail male, subject to the same 
proviso, etc., Ac in default of such issue, remainder 
to the use of the third & other sons of B. succes- 
sively in tail male, subject to the same proviso, 
etc. ; & in default of such issue, with like re- 
m^ders. to the second son of E.’s eldest son, etc., 
& in default of such issue, to the use of the devisor’s 
granddaughter C. for life, subject to the proviso, 
etc. ; remainder to trustees to preserve contingent 
uses, etc. ; remainder to the use of her first son, 
pltf., in tail male, with other remainders over ; all 
subject to the same proviso ; which was, that if 
W. or either of the persons to whom the estate 
was limited should become Earl of E., the use 
limited to such person & his issue male should 
cease & be void, as if such person were dead 
without issue of his body. The devisor’s daughter 
B. at the time of his death had only two sons, her 
eldest, afterwards Lord E., & said W., but she had 
afterwards a third who died under age ; & W. was 
let into possession at twenty-three. Sc had one 
son : — Held : on the death of his eldest brother 
without issue, by which event W. became the 
Earl of E., pltf. who was then next in remainder, 
supposing W. had in fact died without issue, was 
entitled under the will to take an estate in tail 


male in possession subject to the trusts of the 
term of one thousand years. — Carr v. Erroll 
(Earl) (1806), 6 East, 59 ; 2 Smith, K. B. 676 ; 
102 E. R. 1209 ; subsequent jyroceedings (1808), 14 
Ves. 478. 


Btanley v. Stanley (1809), 16 Vos. 
491 ; Morrioe v. Lanffham (1840), 11 Blm. 260 ; Lambardo 
^ Poach (1859), 4 Drew. 653. Apld. Re Haroourt Fite- 
lam V. Poptman. [1920] 1 Oh. 4^. ReM. Gardiner v. 
Jellicoe (1862), 12 0. B. N. S. 568. 


242. Name & arms clause .] — Be Stamford Sc 
Warrington (Earl), Payne v. Grey, No. 50, 
ante. 


See , further . Settlements. 


2>. Term Prior to Estate Tail. 

243. ’Trusts of term contrary to rule — Vol8.] — 
(1) The trusts of a term, limited previous to an 
estate tail, for raising extra portions on the death 
of a party without issue, was held invalid, as 
tending to a perpetuity : because, being limited 
antecendently to the estate tail, it could not be 
defeated by a recovery. 

(2) Two estates were devised to trustees, for 
five, hundred years, with remainder, as to one 
estate, to A. for life, with remainder to his first Sc 
other sons, in tail, with remainder to A.’8 daughters, 
eq^uaily, in tail general, with renu^der to B., for 
life, with remainder to lus first Sc other sons, in 
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tail, with renmindGr to his daughters equally, in 
tail general. The other estate was, mutatia 
mutamiSi similarly settled on B. & his issue, with 
remainder to A. & his issue. The trusts of the 
term were declared to be, to raise £2,000 each, for 
0. & D., & if A. or B. should depart this life 

without issue, whereby the survivor of them 
would become entitled to the two estates, to 
raise a further sum of £2,000 apiece, for C. & D. 
B. died leaving issue, & afterwards C. died without 
issue, whereby the two estates centred in the issue 
of B. : — Held: the trust for raising the further 
sums of £2,000 did not take effect.— Case v, 
Dbosieb (1837), 2 Keen, 704 ; 0 L. J. Oh. 353 ; 
1 Jur. 862 ; 48 E. R. 824 ; affd- (1830), 6 My. A; 
Cr. 246, L. 0. 

AnnotaiUma ^8 to (1) FoUd. Sykos v. Sykes aSTl). L. H. 

13 Eq. 66. Bold. HouHiuan v. Pearse (1871).X. R. 11 Eq. 

622. 

244 . .] — ^Testator directed a settle- 

ment of certain estates to be made, so far as the 
rules of law A equity would allow, to certain uses, 
as to part, it was to be settled to the use of trustees 
for 2,000 years in his W. estate, in trust to pay any 
child of his body, or the issue of such child, who, 
under the limitations of the will, should be entitled 
to the possession of tiie rents of his W. estate, A 
who, having attained twenty-one, should be under 
the age of twenty-five, an annual sum of £800 tiU 
he should have attained twenty-one or die under 
that age ; A to accumulate the surplus, as well 
during the minority, or rc^spective minorities of 
every person so for the tiirie being entitled, as 
during such time as any cliild of his body so being 
entitled as aforesaid should be imder the ago of 
twenty-five, A at the end of every period of 
accumulation to ajjply the accumulated fund 
towai’ds payment of his debts : — Held : this 
trust for accumulation was void. — S carisbrick 
V, Skeoieksdale (1860), 17 Sim. 187 ; 10 L. J. Oh. 
126 ; 14 Jur. 562 ; 60 E. R. 1100. 

Annotation: — ^Reld. ThcllusBon v, llondlosliam (186U), 28 

L. J. Cli. 948. 

245. .1 — Testator in 1802 devised 

estates to his eldest son R. for life, with remainders 
to his grandson R. for life ; to trustees to preserve 
contingent estates ; to other trustees for 600 
years upon certain trusts ; to the first A other sons 
of his grandson R. in tail male ; A in default of 
issue, to the second A other sons of his son R. in 
la.il male ; A in default of issue to his son N. for 
life ; to the same trustees to preseiwe contingent 
estates : to the first A other sons of N. in tail 
male ; with remainders over in favour of other 
sons for life A their issue in tail. The limitation 
of the term was for the purpose of enabling the 
trustees, by mtge. or otherwise, in case any one 
or more of testator’s younger sons, or their issue, 
should become seised in possession by virtue of 
the limitations of the estates devised to his son 
R. for life, with remainders over, to raise a sum of 
£5,000 for the benefit of such of testator’s sons, 
except the son in possession of the estates, as 
should be then living, or their issue. Testator’s 
eldest son had no son other than testator’s grand- 
son, R., who died on Feb. 24, 1870, without issue, 
A l^e estates devolved upon the infant deft., a 
grandson of testator’s son, N. Pltfs. were a 
yoimger son of N., A the son of testator’s younger 
son H. ! — Held : according to the true construc- 
tion of the will, A the events which had happened, 
the sum of £5,000 was validly charged upon the 
estates, A was now raisable with interest at 4 per 
cent, from Feb. 24, 1870, A the charge failed for 
remoteness. — Sykes v. Sykes (1871), L. R. 13 Eq. 
66 5 41 L. J. Oh. 26 ; 26 L. T. 660 ; 20 W. R. 90. 


E. Powers Annexed to SeUtement. 

246 . To alter estate tall Into life estate-^n 
coming Into esse.] — ^Powor^ of alteration of estates 
tail as ^ey were to come in esse into tenancies for 
life:— Held; to be void.— H eath v. Heath 
( 1766), 2 Eden, 330 ; 28 E. B. 926, L. 0. 

See, also, Nos. 221-224, ante. 

247 . Power to trustees of settlement — Sale — 
With consent of tenant In possession — ^Trusts of 
leaseholds to follow settlement.] — ^W ake v. Pol- 
HILL, No. 466, post. 

248 . .]— Biddle v. Perkins 

(1829), 4 Sim. 136 ; 68 E. R. 62. 

Annotation: — ^Apld. Lantsbory t>. Collier (1866), 2 K. A J. 

709. 

249. .] — ^A power of sale, to be 

exercised during the continuance of successive 
estates tail, is good. 

The power is co-extensive only with the estates 
tail, A may, like them, be destroyed (Leaoh, 
M.R.). — ^Waring v, Coventry (1833), 1 My. A K. 
249; 39E. R. 676. 

Annotation: — ^Befd. Lantsbory v. Collier (1856), 2 K. A J. 

709. 

250. .] — ^A father, on the marriage 

of his daughter in 1806, settled real estate uppn 
trusts for the separate use of his daughter for life, 
with remainder in case she survived her husband, 
which event happened, to her children, as tenants 
in common in tail, A limited the reversion to him- 
self in foe. The settlement contained a collateral 
power of sale not in terms restricted as to time. 
In 1850, the daughtiir’s issue being spent, A the 
daughter being a widow A more than seventy 
years of age, the trustees executed a deed pur- 
porting to bo made in exorcise of the power, A to 
be a conveyance of the fee simple : — Held : the 
power was valid A subsisting at the date of the 
deed of 1850, it was well exercised by that deed, 
although, under the trusts of the settlement, the 
effect of its exercise was to change the devolution 
of the property, passing it, in the events which 
had happened, to the daughter absolutely. 

The ct. looks to the whole intent A purpose of 
the settlement, A whether the reversion or remain- 
der in fee simple be limited after estates tail or 
after estate for life, will hold the power to be a 
valid A subsisting power until the estates tail, if 
any, are barred, or the fee simple vested in 
possession : in either of which events the purpose 
of the settlement is spent, A the power ceases. 

A collfiteral power of s^e contained in a settle- 
ment by which estates tail are ci'oated, is mani- 
festly good in its creation, inasmuch as it is in the 
power of any of the tenants in tail to destroy by 
means of a recovery the power so created (Page- 
Wood, V.-C.). — Lantsbbry V, Collier (1856), 2 
K. A J. 709 ; 25 L. J. Ch. 672 ; 28 L. T. O. S. 
35 ; 4 W. R. 826 ; 69 E. R. 067. 

Annotations: — Apld. Taite v, Swlnstead (1869), 26 Bear. 

626. Consd. Petertf v, Lowes A East Grl^tead By. 

U881), 18 Ch. D. 429 ; Ee HorsnaUl. Womersley v. 
HorsnaiU. [1909] 1 Cb. 631. Apld. Re Allott, Hanmer v 
2 Ch. 498. Bffi. Re Sudeley A Baines, 
334 ; Re Stamford A Warrington, Payne v. 
1 Ch. 266. 

251. To grant lease — With consent of 

parties beneficially Interested.] — ^An estate was 
devised to O. for life, with remainder to trustees 
to preserve, etc., with remainder to O.’s first A 
other sons successively, in tail, with remainder to 
the trustees A their heirs, in trust for the separate 
use of testator’s niece, for her life, with remainder 
to the use of her children, in tail, with Temainder 
to testator’s right heirs : — Held : though the power 
was given for an indefinite period, yet as either of 
the tenants for life might concur with his or her 
children in destroying it, it was not void. — 


Allott, [1924 
[1894] 1 Ch. 
Gniy, [1911] 
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Sect. 2. — Interecte evtbjeet to the rule : Svb-eect, 6, E. 
< fe F. ; eub^eecte. 7 ds 8.] 

Waujs V. Freestone (1839), 10 Sim. 225 ; 59 
S. B. 599. 

262, To cut timber — Proceeds In discharge 

of Incumbrances.] — ^By a settlement, family 
estates were vested in trustees, upon trusts to 
raise moneys towards the discharge of incum- 
brances ; &, subject thereto, upon trust for a 
father for life, with remainder to^s eldest son for 
life, without impeachment of waste, subject to a 
power thereinafter given to the trustees, with 
remander to the first & other sons of the son in 
tail male, with remainder to the heirs & assigns of 
the father in fee. The power given to the trustees 
was, that it should be lawful for them at any time 
or times thereafter, so long as there should be any 
mtge. upon the estates, but, after the death of the 
father, not without the consent of the son, if 
living, in writing, to fell timber upon the estates, 
& to apply the proceeds in discharge of the incum- 
brances: — Ueld: (1) the power in the trustees to 
cut timber, so long as any mtge. debt I'emalned, 
was paramount to any right in the son to cut 
timber; (2) the power was not to any extent 
invalid as tending to perpetuity. — Brigos v. 
Oxford (Earl) (1852), 1 Be G. M. & G. 303; 21 
L. J. Ch. 829 ; 18 L. T. O. S. 341 ; 10 Jur. 558 ; 
42 E. R. 592, L. JJ. 

Annotation : — ^Refd. Jie Stamford & Warrington, Payne v. 
Grey. 11912] 1 Cli. 343. 

263. To manage property — During 

minority of person entitied.] — ^By asctt >^mcnt real 
estate was assured to the use of trustees for a term 
of five hundred years, &, subject thereto, to the 
use of A. for life, with romaindcr to his first & 
other sons in tail, with remainder to B. for life, 
with remainder to his first & other sons in tail, 
with divers remainders over ; & a power was 
given to the trustees during the minority of any 
person who should from time to time be entitled 
under the limitations of the settlement to the 
immediate freehold as tenant for life or in tail, to 
enter into possession of & manage the estates : — 
Held : the power was void for remoteness. — 
Floyer V. Bankes (1809), L. R. 8 Eq. 115. 
Annoiaiions : — Refd. He Stamford & WarrlnKtou. I*ayno 

V. Grey (1011), 105 L. T. 913. Mentd. lie Leigh’s EHtato 
(1871), 6 Ch. App. 889, u. 

F. Minority Clamee. 

254. Suspension of possession — Unborn tenant 
In tall — To age of twenty-six.] — piuviso in a 
yill to suspend the possession of an unborn tenant 
in tail, till he sliaJl arrive at the age of twenty-six, 
is void. — Lade v, IIolford (1763), 1 Wm. Bl. 428 ; 
Amb. 479 ; 3 Burr. 1416 ; 96 E. R. 244. 

Annotoiions .*-~Refd. Southampton v, Hertford (1813), 2 
VcH. & B. 54. Mentd. Doo d. Hodbdon r. Staple (1788), 
2 Toriii Rep. 084 ; England d. Syburn v, Slade (1792), 
4 Term llep. 682 ; Doe d. Bowennan v. Syboiim (1796), 7 
Term Hop. 2 ; Goodiltle d. Jones v. Jones (1796), 7 Term 
llep. 43 ; Roo d. Boado v. lloado (1799), 8 Term Rep. 
118; Peaceable d. Horublower v. Read (1801), 1 East, 
668; Hillary v. Waller (1805), 12 Vos. 239 ; Doo d. 
Hammond e. Cooke (1829), 6 Bing. 174 ; JVPQuoen v. 
Meade (1873), 28 L. T. 768. 

Trust for accumulation — ^During minority of 
cestui que trust.]— Nos. 697, 703, 705, post 
Power of management to trustees.]— No. 
253, ante. 


Sub-sect. 7. — Interests .Subject to Release. 

255. Alienee with power to release — Whether 
subject to rule.] — (1) A covenant by the lessees of 
certain iron works that they, their exors. or assigns, 
should convoy limestone & iron stone by a parti- 


cular railroad, is not repugnant to the law con- 
cerning perpetuities, nor to that avoiding stipula- 
tions in restraint of trade, although the leaning of 
the law is against such a covenant. 

1 do not at all doubt that the enjoyment of 
property may be tied up, & an illegal perpetuity 
created, by annexing conditions to grants, or by 
executing covenants whereby, whoever happens 
to be in possession shall be restrained from using 
that which is the subject of the grant or covenant, 
in all but a certain prescribed way ; provided 
always that the restraint so constituted is not 
reserved in favour of some other party, who may 
release it at his pleasure ; & therefore all such 
conditions & covenants are void if they go beyond 
the period allowed by law (Lord Brougham, C.). 

(2) So of a rent issuing out of an estate, & which 
may nearly absorb its profits — ^no one ever deemed 
this objectionable on the groimd of perpetuity 
(Lord Brougham, C.). — ^Keppejjl v. Bailey 
(1834), 2 My. & K. 517 ; Coop. temp. Brough. 298 ; 
30 E. R. 1042, L. C. 

Annotations : — Generally, Mentd. Tulk r. Moxhay (1848), 11 
Beav. 671 ; Ackroyd v. Smith (1850), 10 C. B. 164 ; 
Rowbotham v. Wilhon (1867), 8 E. & B. 123 ; Bailey v. 
Stevens (1862), 31 L. J. C. P. 226 ; Hill r. Tuppor (1863), 

2 H. &; C. 121 ; Norvul v. Paecoe (1864), 4 New Rm>. 390 ; 
Stockport WatorworkB Co. v. Potter u864), 3 H. & C. 
300 ; lUcbardH v. Harper (1866^ 36 L. J. Ex. 130 ; 
Limmer A^halte Paving Co. v. I. K. Conirs. (1872), L. R. 
7 Exch. 211 ; Aspden i?. Soddon, Preston v, Seddon (1876), 
34 L. T. 906; Lukor v. Dennis (1877), 7 Ch. D. 227 ; 
Ha 3 rwood v. Brunswick l^ormancnt Benefit Bldg. Soc. 
(1881), 45 L. T. 699 ; Worderman v. Soc. G(m6rale 
d*r:k‘ctrlcit6 (1881), 19 Ch. D. 246 ; Zetland r. Hislop 
(1882), 7 App. Cas. 427 ; G. N. Hy. v, I. R. Coinrs., 11901] 

3 K. B. 416 ; Whitmores (Edenbridge) v. Stanford, fl909] 
1 Ch. 427 ; L. C. C. v. Allen, 11914] 3 K. B. 643 ; He 
Woking Urban Council (Basingstoke Canal) Act», 1911, 
11914] 1 Ch. 300 ; Barker v. Stickney, [1919] 1 K. B. 121 : 
Lord Stratbeona S.S. Co. t?. Domimon Coal Co., [1926] 
A. C. 108. 

256. .] — Qu, : whether the rule as to 

perpetuities applies to a case where the ijarty who 
is to take is ascertained, & who can dispose of. 
release or alienate the estate limited to liim, — 
Gilbertson v. Richards (1860), 5 H. & N. 453 ; 
20 L. J. Ex. 213 ; 0 Jur. N. 8. 672, Ex. Ch. 
Anrudaiions : — ^FoUd. Biimingham Canal Co. v. Cartwright 
(1879), 11 Ch. D. 421. Consd. L. & S. W. Ry. r. Gomm 
(1882), 20 Ch. D. 662 ; Morgan v, Davey (1883), Cab. & El. 
114. Refd. Blight V. Hartnoll (1881), 19 Ch. D. 294. 
Mentd. Nash v. Ash (1862), 1 H. & C. 160. 

267. Tenant for life alienating con- 

tingent right.] — (1) Testator bequeathed personal 
property in remainder to the unborn issue of A. 
& B. for their lives & the life of the longest liver, 
with an ultimate limitation to the exors., adminis- 
trators, & assigns of the survivor of A. & B. or 
their issue male or female who should happen to 
be such survivor : — Held : the ultimate limitation 
was good. 

(2) Each of the tenants for life in tliis case had 
as much right to alien his contingent right to the 
absolute interest as to alien his life estate ; & the 
person claiining under an assignment of the whole 
estate & interest of the tenant for life would, as 
soon as his assignor became the survivor of the 
other tenants for life, be entitled to the possession 
k, enjoyment as absolute owner. It seems obviosis 
that such a case is not within the principle in which 
the law against perpetuity rests, & that the 
limitation in question of the absolute interest does 
not fail as being too remote (Stuart, V.-C.). — 
Avbrn V. Lloyd (1868), L. R. 6 Eq. 383 ; 37 
L.J. Ch. 489; 18 L. T. 282 ; 16 W. R. 669. 
Annoiaiions: — As to (1) Conid. Stuart v, Cockerell 
L. R. 7 Eq. 363. Dotd. He Hargreaves, Midgley v. 

(1890), 43 Ch. D. 401. Refd. He Harvey, Peek v, 

(1888), 39 Ch. D. 289. Generally, Reid. He Fane, 

Fane, [1913] 1 Ch. 404. 

258, Concurrence of person subject 

to contingent right.] — ^In a conveyance of a plot of 


(I 860 ), 
, Tatley 
Savory 
Fane v. 
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land, reserviDg the mines under it to the vendor, 
there was a covenant by the vendor with the 
purchaser that, in case the vendor, liis heirs or 
assigns, should at any time thereafter sell, or agree 
to sell, to any person the mines under some 
adjoining lands belonging to him, he, his heirs or 
assigns, would at the same time offer to the pur- 
chaser of the plot of land, his heirs or assigns, the 
mines under that plot, & give him & them the 
refusal of the same for one month from the time 
such offer should be made, at the same price per 
acre as the vendor, his heirs or assigns, sliould have 
agreed to sell the adjoining mines, & if the pur- 
chasf'r, his heirs or assigns, should accept such offer, 
& within such month agree to purchase the mines 
so offered, at the price at which they should be 
offered, the vendor, his heirs or assigns, should 
convey the same to the purchaser, liis heirs or 
assigns : — Held : this covenant was not obnoxious 
to the rule against perpetuities. 

The rule is aimed at preventing the suspension 
of the power of dealing with propeity — ^the 
alienation of land or other property. But when 
there is a piesent light of that sort, although its 
exercise may be dependent upon a future contin- 
gency, &> the liglit is vested in an asceiiaincd 
person or persons, that person or persons, 
concurring with the person wlio is subject to the 
light, can make a perfectly good title i/O the 
property (Fry, J.). — Birmingham Canal Co. v. 
Cartwright (1879), 11 Ch. i). 421 ; 48 L. J. Oh. 
552 ; 40 L. T. 784 ; 27 W. R. 597. 

^iniwtatitms : — Overd. L. & 8. W. Ry. v. Goinm (1882), 20 
Ch. D. 662. Reid, lie Hlight, Blight v. Hartiiall (1881), 
45 L. T. 524. 

269. .] — In my opinion a pi^esent 

right to an interest in property which may arise 
at a ijeriod beyond the legal limit is void not- 
withstanding that the person entitled to it may 
release it (Kay, J.). — London & South Western 
Ry. Co. V, Gomm (1881), 20 Ch. D. 502 ; 61 L. J. 
Ch. 193 ; 45 1.. T. 505 ; 30 W. R. 321 ; on appeal 
(1882), 20 Ch. I). p. 670, C. A. 

AnnaUttion^i : — Reid. Dunn r. Flood (1883), 25 Cli. D. 629 ; 
Trevelyan v. Trevelyan (1885), 53 L. T. 853 ; Harvey, 
Peek r. Savory (1888), 39 Ch. D. 289 ; Mackenzie v. 
ChilderH (1889), 43 Ch. D. 265 ; He Hargroavos, Mldgley 
r. Tatley ( 189 M), 59 L. J. CJi. 384 ; He Bowen, Lloyd 
Pliillli)8 r. Davis, [1893] 2 Ch. 491 ; Gocxlior t». Edmunds, 
[1893] 3 Ch. 455 ; Manchoster Ship Canal Co. v. MaiichoHtor 
llacocourse Co.. [1900] 2 (1i. 352 ; Borland’s TrusU^o v. 
Steel. [1901] 1 CJli. 279 ; Savill r. Bothell, [1902] 2 Ch. 523 ; 
Thomas v. Thomas (1902), 87 L. T. 58 ; He Ashforth, 
Sibley r. Ashforth, [1905] 1 Ch. 535 ; Woodall v. Clifton, 
[1905] 2 Ch. 257 ; Worthing Cornti. v. Heather, [1906] 

2 Ch. 532 ; Edwards v. fldwams, [1909] A. C. 275 ; 
Mason v. I^ilham Corpn. (1910), 102 L. T. 188 : S. E. Ry. 
r. Associated I’ortland Cement Manufacturers (1900), 
Ltd., U910] 1 Ch. 12 ; Smith v, Colheurue, [1914] 2 Ch. 
533. Mentd. Austorberr}' v. Oldham Corpn. (1885), 29 
Ch, D. 760 ; He Thackwray & Young’s Contract (1888), 
40 Ch. D. 34 ; Ray r. Walker, [1892 j 2 Q. B. 88 ; Rice 
V. Noakes, [1900] 1 Ch. 213 ; Rogers v. Hosogood, [1900] 

2 Ch. 388 ; Fonnby v. Barker, [1903] 2 (^h. 539 ; Oshomo 
V. Bradley, [1903] 2 Ch. 446 ; lie Nlsbet & Potts’ Contract. 
[1906] 1 Ch. 386 ; Wilkes v. Spooner, [1911] 2 K. B. 473 ; 
Long V. Gray (1913). 58 Sol. Jo. 46 ; L. C. C. v. Allen, 
[1914] 3 K. B. 042 ; Barker v. Sticknoy, [1919] 1 K. B. 
121 ; Kelly v. Barrett, [1924] 2 Ch. 379 ; Lord Sirathcoua 
S.S. Co. V. Dominion Coal Co., [1926] A. C. 108. 

260. .] — Be Hargreaves, Midgley 

f. Tatley, No. 27, ante. 

See, also. No. 289, post. 

Interests defeasible by disentail .] — See Sub-scct. 

0, ante. 


Sub-sect. 8. — ^Provisions for Raising Debts 
AND Incumbrances. 

261. Whether valid — Accumulation for pay- 
ment of debts.] — Southampton (Lord) v, Hert- 
ford (Marquis), No. 40, ante. 
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262. .] — ^Baoon V. Proctor, No. 668, 

post. 

263. Payment of mortgages on estate.] 

— ^Bateman v. Hotchkin, No. 659, post. 

264. Proviso arising at end of void 

period.] — ScABiSBBicK v. Skbt;mersdale, No. 244, 
ante. 

265. .] — Re Stamford &; Warring- 

ton (Earl), Payne v. Grey, No. 60. ante. 

266. Power to trustees to fell timber.] — 

Briggs v. Oxford (Earl), No. 252, ante. 

2en. Vesting suspended pending payment of 
debts — Suspended interest void.] — Bagshaw v. 
Spencer (1748), as reported in 1 Ves. Sen. 142 ; 
2 Atk. 579 ; 27 E. R. 944, L. C. 

Annotaiuma : — CoDVd. Rlmlngton v. Cannon G863), 12 C. B. 
18. Mentd. Exel v. Walfaco (1751), 2 Ves. Sen. 318 ; 
TheebrJdge r. Kilbume (1751), 2 Vos. Sen. 233 ; liister 
V. Lister (1753), 3 Eony. 1 ; Garth «. Baldwin (1755), 2 
Vos. Son. 646; Sayor v. Mastorraan (1767), Wllni. 386 : 
Wright V. Pearson (1768), Anib. 358 ; King v. Burohell 
(1759), 1 Eden, 424 ; Doe d. Long v. Laming (1760), 
2 Burr. 1100 ; Lo Rousseau v. Rode (1761), 2 Eden, 1 ; 
Rooko V, Rooko (1761), 2 Eden, 8 ; Strong e. Teat (1769), 
2 Burr. 912 ; Hodgson v. Ambrose (1780), 1 Doi^. K. B. 
337 ; Jones v. Morgan (1783), 1 Bro. C. C. 206 ; Thong v. 
Bedford (1783), 1 Bro. C. O. 313 ; Goodright v. Herring 
(1785), 4 Doug. K. B. 298 ; Philips v. Brydges (1796), 3 
Ves. 120 ; Hai'ton r. Hart on (1798), 7 Term Rep. 662 
Goodtitlo (1. Sweet V. Herring (1801), 1 East, 264 ; Konriok 
V. Beauclorck (1802), 3 Bos. & P. 175 ; Poole v. Poole 
(1804), 3 Bos. & P. 620 ; Roe v. Bedford (1815), 4 M. & S. 
362 ; Jervoiso v, Northuniherland (1820), 1 Jao. Sc W. 
.559 ; Scarsdale v. Cnrzon (1860), 1 John. & H. 40 ; 
Brooke, Brooke v. Dlokson, [1923] 2 Ch. 265. 

268. .] — Re Bewick, Ryle v. Ryle, 

No. 299, post. 

269. Devise subject to payment of debts — ^No 
direction to accumulate — Not void for remoteness.] 

— By his will, A. devised certain freehold & 
personal property to trustees, whom he also named 
exors., for payment of debts & legacies ; &, in the 
event of the property so devised being insufficient 
for that purpose, he devised all other his messuages, 
etc., to the same trustees, in trust to sell the same 
lo satisfy the debts & legacies, & to divide the 
residue, if any, amongst all his children. “ Pro- 
vided, that, in case my personal estate & my 
lands, etc., hei'ein first above devised, shall be 
sufficient to pay all my debts as aforesaid, then & 
in such c£tse I give & devise to my son B., my 
dwelling-house, lands, etc., in P., for & during 
the term of his natural life,’* remainder to his 
issue, &, in default of issue, to testator’s heir or 
heirs-at-law ; — Held : the will gave B. an estate 
tail in the lands in F. ; & the devise was not void 
for remoteness, by w;ason of its being postponed 
till after payment of debts ; but, inasmuch as the 
estate was given to B., not absolutely, but only in 
the event of the estate first devised to the trustees 
proving sufficient for the payment of debts, the 
allegation in the count, which imported an 
absolute devise to B., was not proved.— Riming- 
TON V. Cannon (1853), 12 C. B. 18 ; 22 L. J. C. P. 
153; 1 W. R. 291; 138 E. R. 806, Ex. Ch. 
Annotalions: — ^Re!d. Austin r. Llewellyn (1853), 9 Exoh. 
276 ; Abergavenny v. Brace (1872), L. R. 7 Exch. 146. 

270. Accumulation to pay legacy — Legatee 
ascertained.] — Oddie v. Brown, No. 285, post. 

271. .] — ^Testator gave certam lease- 

holds to trustees for a term of thirty years, to 
receive rents & pixifits, & pay debts & legacies, 
to accumulate the rents, etc. ; to permit his son 
B. to take the rents for his own use “ until the 
son of my son B., if he shall have a son, shall 
attain twenty-one ; & then 1 give & bequeath 
the pi’einises to trustees, to preserve contingent 
remaindei’s, but to pennit such son to receive 
the rents & profits for his natural life, & after 
liis decease to the heirs male of sucli son & the 
heirs male of their bodies ; 4c for default of such 
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Febpetuities. 


Anwt^ioM to (1) Rotd. Re Lowman* Dovonish w. 

._34_8. Mentd. Re Jeaflre- 


Sect* 2 , — InUreslB avhjed to the rule : Sub-eeda, 8, 

9, 10, 11 dk 12.1 

issue, I give the premises to the trustees to permit 
son L.,** & then follow the same provisions 
^th respect to L. as those which had oeen pre- 
wusly made with respect to B., & in default, 
etc., the premises were again given to trustees 
to preserve remainders, & then came a repetition 
of the former provisions in favour of “ the son of 
my daughter A.” B. & L. successively entered 
into possession of the leaseholds, & died without 
male issue ; A. had a son, who attained twenty- 
one ; — Held : (1) tlie devise over after B. was not 
void for remoteness, but A.’s son took an estate 
tail, the rule as to freeholds being in this case 
properly applicable to leasehold estates ; (2) the 
diroction to accumulate in respect of the term of 
thirty yearn was not void, for the legacies payable 
the will were only legacies given to persons 
then in being.— W illiams v. Lewis (1869), 6 
H. L. Cas. 1013 ; 28 L. J. Ch. 606 ; 33 L. T. O. S. 
23 ; 5 N. S. 323 ; 7 W. R. 349 ; 10 E. B. 
/t worn. Lewis i>. Hopkins 

(1856), 3 Drew. 068, L. C 

inmtationa : — to 
I'ester, [18951 2 Ch. 
son’s Trusts (1866), L. R. 2 Eq. 

272. Accumulation to replace value — Void.] — 

Testate^, who died in 1844, devised to trustees 
a moiety of bis real estates upon trusts for his 
^n for. life, with remainder to his grandson for 
life & his sons in tail & to pay all his debts & sums 
of money as he should owe at the time of his 
decea^, whether by way of mtge., bond, or other- 
wise including a sum of £8,000 charged upon the 
estates ; & he directs that the rents & profits 
of the estetes should be received by the trustees 
& be apphed in liquidation of the debts until the 
whole, including the £8,000, should be paid; 
that no person to whom any estate for life or in 
^ was limited should be entitled to the rents 
« profits until the estates were totally dis- 
meumbered & clear of debts ; & that they should 
invest the moneys which come to their hands 
upon good security at interest imtil the same 
^ould be applied in payments under the trusts. 

A r^wver had been appointed. The whole of 
the debts had been paid excepting the £8,000 by 
parts of the estates under the orders of 
the ct., & there was an accumulation fund in ct. 
sumci^t to pay the £8,000 i-^UeUi : the receiver 
must be discharged, & the tenant for life be let 
into possession of the estates. 

I am now asked in reality to create a new trust 
& a new scheme ; to say what might have been 
attempted to have been said by testator to the 
effect following ; “ provided that if any part of 
my estates shall be sold . . . then I direct an 
accuniulation of rents to go on until there'shall 
have been got together a fund equal to the value 
of the property sold, or the equity of redemption 
of which has been foreclosed ; & such fund shall 


“1- X coJMtitutiiig part of the estate 

wmeh u to be subject to the limitatiotiB of my will ” 
. . . that certainly would, to say the least, raise 
a vei-y grave miestion indeed whether such a 
provision as that was va^ (Hull, V.-C.). — 

T ^ ^00 5 *3 

L. J. Ch. 673 ; 22 W. R. 822. 

Norton t>. Johnstone (1885), 30 Ch. D. 
SftllA Green (1888), 40 6h. D. 610. 

826 ■ Ml? Heathoote e. Trench, [1904] 1 Ch. 

Honywood, [19021 1 <^. 847 ; 
Re Webster, Iboinpson e. Thompson (1910), 102 L. T. 


906; Re Oteeswell, Ltneham e. Cresswell (1913), 57 Sol. 

Jte Stamford & Warrington, Payne v. Grey, 
[1926] Oh. 162. 

Vesting of Interest subject to accumulation tor 
payment of debt8.1—i8ee Wills. 

See, also, Part III,, Sect. 3, sub-sect. 1. 


SuB-SBCJT. 9. — Charitable Gifts. 

See Charitibs, Vol. VIII., pp. 321, 326-329, 
Nos. 1030, 1031, 1078-1116. 


Sub-sect. 10. — ^Basements. 

278. Right of way — Easement In future — 
Coming Into force beyond period.] — In 1889 deft, 
conveyed to pltf.’s predecessors in title a strip 
of land for a tramway, the deed containing a 
reservation by the vendors of the right to cross 
the line at two points to be selected by them, &; 
a covenant by the purchasers to make & provide 
crossings at the points selected by the vendor on 
notice being given. In 1892 defts. gave notice 
of one point selected, & from that date crossed 
the line there[from time to time, but no crossing was 
ever constructed. In 1910 pltf. obstructed the 
crossing, & sought to restrain deft from using 
it : — Held : the reservation was void os breaking 
the rule against perpetuities, but that the covenant 
contained im implied personal obligation not to 
interfere with deft.’s crossing, which obligation 
became fixed attached to the land as soon as 
the point was selected, & pltf. had notice thereof, 
& was bound thereby. 

The effect of the reservation is said to be that 
it reserves to the vendors, their heirs & assigns, 
the right of passage over the tramway at two points 
to be selected, but there is no specified time within 
which the selection is to be made. Until the 
selection is^ made there is no casement ; the 
reservation is of an easement in fuiuro, which may 
come into force at a time beyond the period 
allowed by the rule against perpetuities. Tlie 
reservation therefore is bad (WARRiNaTON, J.). — 
SUAKPB V . Dubrant (1911), 65 Sol. Jo. 423 ; 
affd„ [1911] W. N. 158, C. A. 

274. Agreement as to light— Right of adjoining 
owner to enter — Revocable licence — No perpetuity 
i^ess Interest In land.] — clause in an agreement 
that the adjoining owner may enter & build up 
the windows in default of the owner of the build- 
mgs doing so is a mere revocable licence & docs 
not give the i^joining owner any interest in the 
land, & if it did give such an interest it would be 
void for perpetuity, — Smith r. Colbourne, [19141 
2^- 333 ; 84 L. J. <^. 112 ; 111 L. T. 927 ; 
68 Sol. Jo. 783, 0. A. 


Sub-sect. 11. — ^Interests Derived by Statute. 

275. General rule— Lease.]— An Act of Parlia- 
ment has power to create mterests which were 
unknown to the common law & which could not 
be created between individuals by contract. 
N^ow we have not by law any such thing as a lease 
in perpetuity. We have a fee simple subject 
to a rentcharge, & we have a lease for years, 
but we have no such thing as a lease in perpetuity ; 
& therefore when we find a perpetuity of 
kind, if it cajries, as I think it does carry, the 


^ ^ SUB-SKOT. 10. 

. aaement creaUd by deed^PreaeiU <0 ndfiUvre eoawnen#. J— C ambron v. Dalqbty, 11920] N. Z. L. H. 156.— N.Z. 
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right to possession, that could not be properly 
described as a lease or as a fee simple . . . But 
it is to my mind equivalent to a lease (Jbssel, 
M.B.)* — Sbivbnoaks, Maidstone & Tunbridge 
By. Co. v. London, Chatham &; Dover By. Co. 
(1879), 11 Ch. D. 626; 48 L. J. Ch. 613; 40 
L. T. 646 ; 27 W. B. 672. 

AnnctaHona : — ^Beid. Manchester Ship Canal Co. v. Man- 
chester Raoecouise Co., [1900] 2 Ch. 352 ; Tail Vale Hy. 
V, Amalgamated Soc. of Ry. Servants, [1901] A. C. 426 ; 
Foley’s (Parity Trustees v. Dudley Corpn., [1910] 1 K. B. 
317. 

276. .] — A lease in perpetuity is 

unknown at common law, but such a lease granted 
by one railway co. to another when confirmed 
by the legislature becomes valid & binding 
(Fabwbll, J.). — Taff Vale By. Co. v. Amalga- 
mated Society of Bailway Servants, [1901] 
A. O. 426 ; 70 L. J. K. B. 905 ; 86 L. T. 147; 
66 J. P. 696 ; 60 W. B. 44 ; 17 T. L. B. 698 ; 
46 Sol. Jo. 690, H. L. 

Annotations f — Mentd. Llnaker v. Pilcher (1901), 70 L. J. 
E. B. 396 ; Glblau v. National Amalgamufod Labourers* 
Union of Groat Brit^ & Ireland, [1003] 2 K. B. 600 ; 
Alrey e. Welghlll (1905), 40 Sol. Jo. 270 ; South Wales 
Minors* Federation v. Glamorgan Coal Co. (1905), 74 L. J. 
K. B. 525 ; Yorkshire Miners* Assocn. v. Howden, [1905] 
A. C. 256 ; Bussy v. Amalgamated Soc. of Uy. Servants 
& Boll (1008), 24 T. L. R. 437 ; Conway v. Wade, [1908] 
2 K. B. 844 : Amalgamated Soc. of Hy. Servants v. 
Osborne, [1910] A. C. 87 ; Maikt e. Knight S.S. CJo., Sale 
& Frozar v, Knight S.S. Co., [1910] 2 K. B. 1021 ; Russell 
V. AmalgaTnated Soc. of Carpenters & Joiners, [1912] 
A. C. 421 ; Parr v, Lancaslilre & Cheshire Miners* Federa- 
tion, [1913] 1 Ch. 366 ; Vaohor v. London Soc. of Ciom- 
posltor^ [19131 A. C. 107 ; Walker v. Sur, fl914]2 K. B. 
930 ; Kelly v. National Soc. of Operative Printers* 
Assistants (1915), 84 L. J. K. B. 2236 ; Mercantile Marine 
Service Assoen. v, Toms. [1916] 2 K. B. 243 : Bloom v. 
National Federation of Discharged 8c Demobilised Sailors 
& Soldiers (1918), 35 T. L. R. 50 ; McLuskey v. Cole, 
[1922] 1 Ch. 7 ; Marshal Sldpping Co. v. Board of Trade, 
[19231 2 K. B. 343 ; Ideal Films v. Richards, [1927] 
1 K. B. 374. 


been, held & applied to public purposes, but then 
were, & always Jiad been, held & applied for the 
particular benefit of the freemen, & without plead- 
mg that such rents, tolls, & profits hsjd been en- 
joyed or acquired by virtue of any specific htatute, 
charter, by-law or custom, or expressly to avOT 
that any custom to such effect as aforesaid 
existed. — ^Prebtney v. Oolchester Oorpn. & 
A.-G. (1882), 21 Ch. D. Ill ; 61 L. J. Ch. 806 ; 
48 L T 353 

.— Beld. Stanley v. Norwich Oorpn. (1887), 

3 T. L. R. 506. 

280. .] — Applt., in 1910, purchased 

a house garden, as to which his pr^ecessor in 
title had, in 1892, by am^ement with the then 
local board under Local Board Act, 1890, a local 
Act, undertaken whenever required by the board 
to give up so much of the garden as the local board 
might require for widening a lane on which it 
abutted. Before the completion of his purchase 
applt. had received a letter from the clerk of the 
Wallasey urban district council, in answer to 
his inquiry, that the lane was a highway repairable 
by the inhabitants at large, & that the council 
had no outstanding charges for private improv^ 
ment expenses against the property. In 1911 
he received notice from resp. corpn., successors 
of the local board & urban district council, to 
carry out the agreement of 1892 in pursuance of 
the local Act. 

Qu, : whether the agreement created such an 
interest in land within the rule against perpetuiti^ 
as would, but for the local Act, have rendered it 
void for remoteness. — C rane v. Wallasey Oorpn. 
(1912), 107 L. T. 150 ; 76 J. P. 326 ; 10 L. Gt. B. 
623, D. 0. 

Gift over to person entitled by operation of law.] — 

See Charities, Vol. VIII., p. 329, Nos. 1111-1112. 


277. Trust.] — ITie trust, being created by 

statute, cannot be held invalid on the ground of 
perpetuity or on any other ground (Lindlby, L.J.). 
— Re (y'HRisTCHUUCH Inclosurk Act (1888), 38 
Ch. D. 620 ; 57 L. J. Clu 564 ; 68 L. T. 827 ; 
4 T. L. B. 392, C.A. ; on appeal, sub nom, A.-G. 
V. Meyrick, [1893] A. C. 1, II. L. 

Annotations Bold. lie Nomich Town Close Estate Charity 

(1888), 40 Ch. 1). 298. Mentd. I. R. Comrs. v. Scott, 

JKc Bootham Ward Strays, York, [1892] 2 Q. B. 152 ; 

Hlmcoe V. I’othlck, [1808] 2 O. B. 555 ; Verge t7, SomorvlUo, 

[1924] A. C. 496. 

278. Contract.] — Manctiester Ship. 

(^ANAL Co. V, Manchester Bacecoursb Co., 
No. 210. ante, 

279. Application of rule — Interests held by cor- 
porate body.] — ^In an action by some, on behalf 
of all, of the freemen of a borough to establish 
the right of all the individual freemen to share 
for their private benefit the net proceeds of certain 
properties vested in the corpn. i—TIeld : the effect 
of the saving of rights in 6 & 6 Will. 4, c. 76, s. 2, 
was to legalise the beneficial interests therein, 
mentioned, without reference to th<3 legality of 
their origin, &, in particular, to obviate any ob- 
jection which might otherwise arise in respect 
of the tendency towards a perpetuity of any such 
beneficial inter^. 

An action to establish such rights as aforesaid 
may he brought by parties claiming to be entitled, 
without an information by the A.-G. 

In such an action it was held on demurrer 
that in order to enable pltfs. to avail themselves 
of such saving of rights as aforesaid, it was sufficient 
for them, after ^ting the title of the oori>H* 
by charter or otherwise to the property in question, 
to aver that at the time of the passing of the 
Act the rents, toUs, & profits claimed by them 
were Mot, nor ever had been, nor ought to have 


Sub-sect. 12. — Other Cases. 

281. Estate tail In copyholds.] — If copyholds 
might be entailed, then the perpetuity or such 
estates must be maint^kinod ; for a fine cannot 
be levied of copyhold lands to bar the entail 
(per Cur.). — Bowden v. Maltster (1621), as 
reported in Cro. Car. 42 ; 79 13. B. 641. 

Annotations : — ^Refd. Doe d. Wlghtwick v. Truby (1774), 2 

Wm. Bl. 944. Mentd. Harrington v. Smith (1658), 2 

Sid. 73; Glover v. Cope (1692), Skin. 305 ; ^^Carr d. 

Dagwell V, Singer (1760), 2 Vos. Sou. 003 ; Holloway v, 

Berkeley (1826), 9 Dow. 8c Hy. K. B. 83. 

.] — See Copyholds, Vol. XIII., pp. 69-62, 

Nos. 720-768. 

282 Estates necessarily expiring with period — 
Limitations of estate pur autre vie.] — ^Low v, Buruon , 
No. 67, ante. 

283. Trust for sale — During continuance 

of settlement.} — ^Here there is a trust purposely 
inserted in settlement in order that^ the 
property may be sold & the proceeds divided, 
& to hold that that is a trust which is obnoxious 
to the rule against perpetuities would be to 
introduce a nde which has never yet been laid 
down (Pearson, J .). — Re Twbbdib & Miijss (1884), 
27 Oh. D. 315; 64 L. J. Ch. 71; 33 W. B. 
133. 

Annotations : — Mentd. Jie Sndoley 8c Bainos, [18941 1 Ch. 

334 ; lie Douglas 8c Poweirs Contract, [1002] 2 CL 296 : 

Re HorsualllTwomersloy v. Horsnalll, [1900] 1 Oh. 631 ; 

Dodd V. Cattoll, [1914] 2 Oh. 1. 

284. .] — Senible : an immediate 

trust for sale, the parties to take under the will 
wMch creates it being all lives in being at its date, 
is not void for perpetuity, though the exercise of 
it is not confined withm the proper limit. — Re 
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Sect. 2,~Inierest8 subject to the rule : Svb-aecli 12. 

Sect. 3 ! Sub-aecte. 1, 2 <fc 3, A, ] 

Dougias & Powell’s Contract, [1902] 2 Oh. 
296; 71 L. J. Ch. 860. 

Annotations : — ^Mentd. Re Orimtbor^, Bookett v. Grim- 
thorpe, [1908] 1 Oh. 666 ; Re Sturt, De Bunsen v. Hardlnge 
[1925] 1 Oh. 416. 

285. Accumulation lor particular individual — 
Person Entitled to stop accumulation.] — Tcstater 
directed his trustees to invest his residuary estate 
dt suffer the interest to accumulate until the 
principal together with the accumulation of 
interest should amount to £8,000 or thereabouts, 
& then to place out the same at interest, & pay 
the interest equally among certain specified legatees 
named in the will in equal shares during their 
lives & the life of the survivor ; & in case any of 
them should happen to die leaving lawful issue, 
the issue wore to be entitled to the same share 
in the interest to which their parents would, 
if living, have been entitled, &; immediately after 
the decease of the survivor of the legatees specifi- 
cally named, then, upon trust, to pay the £3,000 
or thereabouts equally among the lawful issue 
of the specified legatees to whom testator gave 

6 bequeathed the same, but in case any of them 
^ould happen to bo then dead leaving lawful 
issue, such issue were to be entitled to the share 
to which'the parent or parents of such issue would, 
if living, have been entitled : — Held : the gift of 
the £3,000 or thereabouts was not void for un- 
certainty or remoteness, but the disposition of 
the income accruing between the expiration of 
tlxe perio<l allowed by Accumulations Act, 1800 
(c. 98), & the end of the time required to accumulate 
the 1^,000 was invalid, & the income for that 
period, was undisposed of, & belonged to the 
next of kin. 

Suppose that a fund was directed to be accu- 
mulated simply for the benefit ot a particular 
individual until a certain amount was reached 
which might not be it^ached within the period 
^owed by law for the suspension of vesting, 
it surely could not be said that the disposition 
WM void for remoteness, when the in^vidual 
might, at any time, stop the accumulation & 
dispose of the fund (Turner, L.J.). — Oddie v. 
Brown (1859), 4 De Cl. & J. 179 ; 28 L. J. Ch. 
642; 33 L. T. O. S. 174 ; 6 Jur. N. S. 635; 

7 W. R. 472 ; 45 E. R. 70, L. C. & L. JJ. 
Annotations : — ^Distd. Williomw v. I^ewis (1859), 6 H. L. Gas. 

1013. Consd. Re Wood. Tullott v. ColvlIJo, |1804] 2 Ch. 
310. field. Talbot V. Jevoi'b (1875), L. Jl. 20 Eq. 255 ; 
Ralph V. Carriok (1877), t Ch. D. 984 ; Wharton v. Master- 
man (1895), 43 W. R. 449. Mestd. Scott v, Cumberland 
(1874), L. R. 18 Eq. 578. 

286. Crown grant — Whether within rule.] — 

Cooper v. Stuart, No. 120, ante. 

287. Proceeds of working minerals — Interest in 
land.] — ^Thomas v. Thomas, No. 31, ante. 

288. Provision for payment of rentcharge — In 
event of minerals being worked.] — Where in a deed 
of grant of land there was a clause that a rent- 
charge should be paid by the purchaser, his heirs 
or assigns, to the vendor, his iieirs & assigns, if 
the puTChascr, his heirs or assigns should at any 
time dig & work, etc., any mines, etc., on the 
property granted : — Held : the rentcharge was 
validly creat^, A the clause not void as violating 
the rule against perpetuities. — ^Morgan v. Davby 
(1883), 1 Cab. & El. 114. 

289. Gift to limited .company — Competent to 
wpose of property — Bequest to secular society.] — 

his will gave the residue of his estate, 
^'^'^^he death of his wife, to a co. limited by 
guarmt<^ & formed to promote the principle 
that all hu man conduct should be based upon 


natural knowledge, & not upon supernatinral 
belief,” together with ancillary objects, all having 
an anti-reli^ous tendency ; — Held : the gift was 
valid as being neither subversive of morality nor 
contrary to the law of blasphemy, nor did it create 
a perpetuity. 

^o question of perpetuity arose because pltfs. 
were a limited co., &> in the view of the law com- 
petent to dispose of what was given (Lord 
Cozens-Hardy, M.R.). — Be Bowman, Secular 
Society, I/td. v. Bowman, [1916] 2 Ch. 447 ; 
86 L. J. Ch. 1 ; 113 L. T. 1096 ; 31 T. L. R. 
618 ; 69 Sol. Jo. 703, C. A. ; on appeal^ svib nom. 
Bowman v. Secular Society, Ltd., [1917] 
A. C. 406, H. L. 

Annotations : — ^Mentd. Cotman v, Brou^rliam, [1918] A. C. 
614: Bourne v, Keane. [1919] A. C. 816; Re Totley, 
National Provincial Sc union Bank of England v. Tetley, 
[1923] 1 Ch. 258. 


Sect. 3.— APPUCAHON OF RULE IN GENERAL. 

Sub-sect. 1. — ^Period op Vesting. 

290. General rule — No remoteness after vesting 
— Description of legatees immaterial.] — Gift 
of real & personal estate, to trustees, upon trust 
to apply the rents & dividends, or so much as 
they should think fit, to the maintenance, etc., of 
W. until twenty-five ; then to permit him to receive 
the same during his life; &, after his death, to 
apply the same or so mucli, etc., to the mainte- 
nance, etc., of all & every the children of W. 
until twenty-five respectively ; then upon trust, 
to assign So transfer to such children so attaining 
twenty -five ; So in case W. shall die without leaving 
issue living at the time of his death, or leaving 
such, & all die before twenty-five, upon trust, to 
pay, etc., unto So among all and every the brothers 
So sisters of W., share So share alike, upon their 
attainment of twenty-five, or marriage, respec- 
tively. Followed by a gift of residue, upon trust, 
as to one moiety, to permit testator’s daughter A. 
So her husband to receive the rents, etc., during 
their lives in succession &, after the death of the 
survivor, to the children, except W., in the same 
manner as with respect to the former gift. As to 
the other moiety, upon like trusts for testator’s 
daughter B., her husband & family ; with sur- 
vivorship between the respective grandchildren ; 
So, in case of the death of either of the daughters 
without leaving issue living at her decease, then 
to the children of the surviving daughter : — Held : 
(1) the limitation to the brothers So sisters of W. 
in default of issue living to attain twenty-five, 
was intended to include all his brothers & sisters 
living at Ids death. So was consequently void for 
remoteness ; (2) vested interests at twenty-five 
in every instance, notwithstanding different 
expressions, there being no antecedent gift, of 
which it could have been testator’s intention 
merely to postpone the enjoyment ; the' ^gift 
being only the direction to pay at twenty-five. 

It is the period of vesting. So not the description 
of the legatees, that produces the incapacity 
(Grant, M.R.). 

(3) A. having died, leaving issue, the moietv of the 
residue intended for her children held undisposed 
of, as being void for remoteness. The other 
moiety held to rest in contingency during the life 
of B. ; &, if she should die without issue, to be 
well given over to the children of A. 

1 have always understood that, with regard to 
personal estate, everything which is jU given by 
the will does fall into the residue (Grant, M.R.)i — 
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T.BiAirH V. Bobinson (1817), 2 Mer. 303 s 35 E. B. 
079. 

AnnolcUions: — As to (1) Apld. Bull v. Pritchard (1826), 1 
KusB. 213. FoUd. Vawdry v. Geddes (1830), 1 Hubs. & M. 
203. Distd. Kevom v, Williams (1832). 5 Sim. 171. 
Coned. Bland »vWilllains J1834), 3 L._J. Ch. 218. Apld. 


Fin. 646 ; Blagrrove v. Hancock (1848)', 16 Sim. .371; 
Houghton V. Houghton, Houghton v. James (1848), 1 

H. L. Cas. 406. Coned. Greenwood v. ilohorts (18.51), 

I. 5 Bear. 92. Distd. Peard v. Kekowich (18.52), 15 Boav. 
166. AM. Walker v. Mower (1852), 16 Boav. 365. 
Expld. ilosllng V. Townsend (1853), 22 L. T. O. S. 125. 
Apld. Merlin v. Blagravo (1858), 25 Boav. 125. Distd. 
Evers v. Challis (1859), 7 H. L. Cas. 532. Apld. Thomas 
V. Wllberforoe (1862), 31 Beav. 299 ; Be Biilley’s Trust 
Estate (1865), 13 L. T. 264. Consd. Christie v. Gosling 
(1866), L. H. 1 H. L. 279. FoUd. 8mith v. Smith (1870). 
18 W. R. 742. Apld. Halo v. Halo (1876). 3 Oh. D. 643. 
Coned. Pearks v. Moseley (1880), 5 App. Cas. 714. Distd. 
Be Bevan’s Trusts (1887), 34 Ch. D. 716. Reid. Browne 
V. Houghton (1840), 10 Jur. 747 ; Williams v. Tealo 
(1847), 6 Hare, 239 : Lassonco e. Tiomey (1849), 1 Mao. 
& G. 551 ; Storrs v. Bonbow (1853), 3 Do G. M. & G. 390 ; 
Courtier v. Oram (1855), 21 Beav. 91 ; Baker v. Pugh 
(1857), 28 L. T. O. S. 317 ; Knapping v. Tomlinson 
(1864), 34 L. J. Ch. 3 ; Plcken v. Matthews (1878), 10 
Ch. D. 264 ; Watson v. Young (1886), 28 Ch. I). 430. As to 
(2) Distd. Doe d. Dolley v. Ward (1839), 9 Ad. & El. 582. 
Consd. Dungannon v. Smith (1846), 12 Cl. & Fin. 546; 
C^ttUn V. Brown (1853), 11 Haro, 372 ; Hobbs v. 
Parsons (1854), 23 L. T. O. S. 47. Apld. Seaman v. 
Wood U856), 22 Beav. 591. Dhltd. WUidnson v. Duncan 
G861), 30 Beav. 111. Consd. Be Moseley’s Trusts (1871), 
1 j. R. 11 Eq. 499. Apld. Pearks v. Moseley (1880), 
6 App. Cas. 714. Consd. Hancock e. Watson (1901), 
71 L. J. Ch. 149. Reid. Vandcrplank r. King (1843), 
3 P are, 1; Harris v. Davis (1844), 1 Coll. 416; Be 
Bartholomew (1849), 1 Mao. & G. 354 ; Baiker v. 
Barker (1852), 5 De G. & Sm. 753 ; James v. Wynford 

R , 1 Sm. &; G. 40 ; Monypenny v. Dering (1852b 2 
M. & G. 145 ; East v. Twyford (1853), 4 H. L. (^s. 
517 ; Stead e. Plat t (1853), 18 Beav. 50 ; (Cowley v. 
Smith (1854), 2 W. R. 327 ; Road r. Gooding (1856), 21 
Beav. 478 : Bernard Miiishull (1859), John. 276 ; 
Spencer v. Wilson (1873), L. R. 16 Eq. 501 ; Bolding r. 
Strugnell, Be Holt (1876), 24 W. R. 339 ; Be Grlmshaw’s 
Trusts (1879), 11 Oh. D. 406 : Patching t>. Baniett (1880), 
49 L. J. Ch. 665. As to (3) Consd. Evans v. Jones (1846), 
2 Coll. 516. Apld. Goring v. Howard (1848), 16 Sltn. 
395. Generally. Reid. ’roUemache v. Coventry (1834», 
8 Bll. N. S. 547 ; He Finch, Abblss e. Burney (1880), 
43 L. T. 20 ; Be Bowlby, Bowlby v. Bowlby, [1904] 2 Ch. 
685 ; Bhagabatl Barmanya v. Kali Charan Singh (1911), 
27 T. L. R. 267. Mentd. Jones v. Mackllwain (1826), 
1 Russ. 220 ; Watson v. Hayes (1839), 5 My. & Cr. 125 


Packham r. Gregory (1 845), 4 Hare, 390 ; Smith v. Bameby 
(1846), 2 (7oll. 728 ; Stone r. Harrison (1846), 2 Coll. 715 ; 
Laxton v. Eodlo (1854), 19 Beav. 321 ; Reynolds e. 
Kortright (1854), 18 Beav. 417 ; Hodgson v. Smitlison 
(1856), 21 Boav. 354 ; Be Sanderson’s Trust (1857), 3 
K. & J. 497 ; Be Hart’s Trusts (1868), 32 L. T. O. S, 98 ; 
Soiiatun Bysack v. Sreemutty Juggutsoondroe Dossee 
(1859), 8 Moo. Ind. App. 66 ; M’Lachlan e. Taitt (1860), 
28 Boav. 407 ; Be Grove’s Trusts (1862), 3 Glfl, 575 ; West 
V. West (1863), 4 Giff. 198 ; Holmes v. Prescott (1864), 
3 New Rep. 559 ; Locke v. Lamb (1867), L. R. 4 Eq. 372 ; 
Merry e. Hill (1869), L. R. 8 Eq. 619 ; Be Bunn, Isaacson 
V. Webster (1880). 16 Ch. D. 47 ; Be Martin, Tuko v. 
Gilbert (1887), 57 L. T. 471 ; Be Harvey’s Estate, Harvey 
V. Gillow, [1893] 1 Ch. 667 ; Be Wintle, Tucker, v. Wintle, 
[1896] 2 cL 711. 


291. 

ante. 


-.] — Oddie V. Buown, No. 285, 


292. .] — Re Cassel, Public Trustee 

V, Mountbatten, No. 194, ante. 

298. Commencement & not cesser of 

limitations.] — ^By a settlement made in 1847, on 
the marriage of W. property was settled upon 
trust to pay the income to W. for life & after her 
death for such one or more of the children of 
the marriage in such shares & subject to such 
conditions & limitations & in such manner as W. 
should appoint by deed. There were three 
children of the marriage, T., J. & II., & in 1890 

W. by deed appointed that after her death one- 
third of the property should be held in trust for 
T., another third in trust for J. & as to the remain- 
ing third upon trust to pay the income to H., 
if not then a member of the Boman Catholic 
Church, br of any sisterhood, or until she should 


become a member of either, A subject as aforesaid, 
as to the capital A income to T. & J. W. died in 
1893 A in 1895 H. became a member of a sister- 
hood ; — Held : the appointment was not open 
to objection on the ground of remoteness. 

I was also referred to a passage in Lewie on 
Perpetuity, p. 173, where the author says the 
remoteness against which the rule for prevention 
of perpetuities is directed is remoteness in com- 
mencement, or first taking effect of limitations, 
A not in the cesser or determination of them . • . 
that is a direct statement of the view of the 
author, which is in accordance with the view taken 
by Knight Bruce, L. J. [in Boughton v. Boughton, 
Boughton v. James, No. 753, poet], A I thmk it 
is correctly stated (Byrne, J.). — ^Wainwrioht 
V. Miller, [1897] 2 Ch. 255 ; 66 L. J. Ch. 616 ; 
76 L. T. 718 ; 45 W. R. 652 ; 41 Sol. Jo. 561. 
Annotatitm : — ^Distd. Be Gage, Hill v. Gage, [1898) 1 Ch. 498. 

Ascertainment of vesting.] — See Settlements ; 
Wills. 


Sub-sect. 2. — Time for Ascertainment op 
Pacts. 

Disposition by will.] — See, generally. Wills. 
Appointment under power .] — See Sect. 4, sub- 
sects. 2 AS, poet. 


Sub-sect. 3. — Evidence. 

A. 

See, generally. Evidence, Vol. XXII., pp. 53- 
138. 

294. That woman past child-bearing — At date 
of will.] — (lift to a married woman for life, with 
remainder to her children for life, A a gift over to 
the grandchildren ; — Held : that evidence that 
at the date of the will the married woman was 
past the age of childbearing wa49 not admissible 
for the purpose of showing that childwm then living 
were meant, so as to make.valid the gift over, which 
otherwise? was void for remoteness. — Be Sayer’s 
Trusts (1868), L. R. 6 Eq. 319 ; 36 L. J. Ch. 350 ; 
18 L. T. 787 ; previous proceedings (1867), 16 
L. T. 203. 

Annotations ; — ^Folld. Be Dawson, Johnston v. Hill (1888), 

39 Ch. D. 155. Apprvd. Ward v. Van Der Loell, Bumyeat- 

V. Van Dor Loolf. [1924] A. C. 653. Reid. Stuart v. 

Cockoroll (1869), L. H. 7 Eq. 363 ; Heasman v. Pearso 

(1871), L. R. llEq. 522. 

295. At testator’s death*] — Testator by 

his will, dated Sept. 1866, gave aU his estate to 
trustees upon trust to pay an annuity to his 
daughter, pltf., for life, A on her decease he declared 
that they should stand possessed of the residue 
of the trust funds in trust for such child or children 
of pltf. as had attained or should live to attain the 
age of twenty-one years or, being a daughter 
or daughters, should have attained or should live 
to attedh that age, or have married or marry, A 
also for such child or children or any son of pltf. 
who should die under the age of twenty-one, as 
should live to attain the age of twenty-one years, 
or, being a daughter or daughters, should live to 
attain that age or marry, A, if more than one, in 
equal shares A proportions as between brothers 
A sisters. Testator died in Jan. 1875, A at his 
death pltf., who was then over sixty years of age, 
had one son &; five daughters living : — Held : the 
trust in favour of the grandchildren of pltf. was 
void for remoteness, A evidence was not admissible 
to show that at testator’s death pltf. was past the 
age of child bearing. — Re Dawson, Johnston v. 
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8t<i, S. — Ai^ication of ruU in general : StA-aect. S, 
A. & B. ; eub-aed. 4, A- & B.J 

Hill (1888), 39 Oh. D. 155 ; 57 L. J. Oh. 1001 ; 
69L.T.726; 37 W. R. 61. 

AnnotaHona : — Avvtrrd. Ward v. Van Der^Loell, Bumyeat t»c 
Van Der Loetf, [1924] A. C. 653. Aiad..^lte Deloltto. 
Gplffltlw V, DeWtto, [1926] Ch. 56. Befd. Re Wood, 
Tullottc. Colville, [1894] 3 Ch. 381 ; Re Lowman, Devenlflh 
V, Pester, [1895] 2 Ch. 348 ; Re Hockiiig, Mlohell v, Loe, 
[1898] 2 di. 567. 


Presumption .] — See Sub-sect. 3, B., post, 

296. As to person predeceasing testator.] — 

Re Dawson, Johnston v. Hill, No. 295, ante, 

297. Facts existing at death of testator.] — 

Testator directed his trustees to carry on his 
•business of a gravel contractor until his freehold 
gravel pits were worked out, & then to sell them, 
with power for his sons, or any of them, to bid at 
^e s^e ; & he directed his trustees to hold the 
proceeds of sale in trust for such child or children 
of his “ then living,” & such issue living of any 
child or children then deceased, as should, being a 
son or sons, attain twenty-one, or, being a daughter 
or daughters, attain that age or marry, in equal 
shares per aiirpee^ & he declared it to be his wish 
that, untU such sale, his sons should continue to 
be employed in the business. 

Testator directed his trustees to hold all the 
residue of his real & personal estate upon trusts 
for sale & investment, & to divide the income 
thereof .equally amongst all his cliildren during 
their respective lives, & upon the death of any 
such child, whether before or after hts own death, 
to hold the corpus whereof the income was or would 
have been payable to such child, upon trust for 
all or any the child or children of such child, 
who, being a son or sons, should attain twenty-one, 
or, being a daughter or daughters, should attain 
that age or marry, & if more than one in equal 
shares : — Held : both the trust for the sale of the 
gravel pits & the trust declared of the proceeds of 
sale were void for remoteness. 

The ct. can look at evidence of facts existing 
at the death of testator, but not at evidence of 
opinion or probability (Davby, L.J .). — Re Wood, 
TIJLLBTT t;. CoLvrLT.B, [1894] 3 Ch. 381 ; 83 

L. J. Oh. 790 ; 71 L. T. 413 ; 7 R. 495, C. A. 
Annotation .*-^Apld. Re Bewick, Hylo v. Ryle, [1011] 1 Ch. 

116. 

298. Evidence of probability — Or opinion.] — 

Be Wood, Tullbtt v. Colville, No, 297, ante, 

299. .] — A trust by will of the proceeds 

of sale of real estate which is subject to mtge. 
charges & rates, taxes A; outgoings, for the pay- 
ment of which the rents & income are first liable, 
in favour of a class to be ascertained as soon as 
all the charges on such real estate axe cleared, is 
too remote, notwithstanding the existence of a 
legal obligation to pay the cmrges within twenty 
one years from testator’s death, since the ct. is 
not at liberty to speculate about probabilities. — 
Be Bewick, Bylb v. Bylb, [1911] 1 Ch. 116; 
80 L. J. Ch, 47 ; 103 L. T. 634 ; 65 Sol, Jo. 109. 


B. Preaumption as to ImpoeeibUity of Issue. 

See Evidbncb, Vol. XXII., pp. 173-176, Nos. 
1606-1525. 

800. Whether presumption made — ^Persons aged 
seventy yearsj— J ee v. Audlby, No. 16, ante, 

801. Woman aged sixty years.]— Testator 

gave his property to tij^ustees to pay the income 
to two persons for life, A; after the deato of the 
survivor to divide the capital between toe children 
of A. A C., two females, toe shares of sons to be 
paid on their attaining twenty-one, A the shares 
of daughters to be invested, A toe interest paid to 

niftYi fr*!* Hf', fnn iTko' -4" 


out x)ower of anticipation, A on their deaths toe 
capital to go as the daughters toould by vi^l 
appoint. A. was dead at too date of the will, 
A 0. was sixty years of age, A therefore past child- 
bearing : — Held : if the cMdren of A. A C. had 
not necessarily been lives in esse at too date of 
the will, the restraint on anticipation in reject 
of the daughters’ shares would have been bad, as 
infringing the rule against perpetuities ; but as 
A. was dead A C. .past cnild-bearing, all too 
children were lives in esse, A the restraint on aliena- 
tion was valid. 

1 am informed, A all the counsel agree, that she 
was at an age past child-bearing, namely, sixty 
years of age, A it is to be concluded therefore that 
she could never have another child (Malins, V.-C.). 
— Cooper v. Laroche (1881), 17 Ch. D. 368 ; 43 
L. T. 794 ; 29 W. R. 438. 

Annotation : — ^HJP. Re Dawson. Johnston v. Hill (1888). 3U 

Ch. D. 155. 

802. Persons aged sixty-six years.]*— 

Testator’s father A mother were then each up- 
ward of sixty-six years of age ; to them after a 
family of five no child had been bom for more 
than thirty years. It was nevertheless necessary 
that they should have another child . Alternatively 
it was necessary that their marriage should be 
dissolved otherwise than by the death of the 
father, A that he should marry again A have a 
child by that second marriage (Lord Blanes- 
bubgh). — ^Ward V. Van der Lobpp, Burn ye at 
V. Van der Lobpp, [1924] A. C. 663 ; 93 L. J. 
Ch. 397 ; 131 L. T. 292 ; 40 T. L. B. 493 ; 68 
Sol. Jo. 617, H. L. ; varying S. C. sub nom. Be 
Burnyeat, Burnybat V, Ward, [1923] 2 Ch. 62, 
C. A. 

Admissibility of evidence.] — See Nos. 294, 296, 
ante. 


SuB-BECT. 4 . — ^Lifb Interests to Unborn Per- 
sons AND Limitations after Lives op 
Unborn Persons. 

A, Life Interests to Unborn Persons, 

303. Validity of.] — Marlborough (Duke) v, 
Godoijphin (Earl), No. 172, anie, 

304. .] — ^Hay V, Coventry (Earl), No. 

547, post, 

805. Whether subsequent vested interest 

necessary.] — Boutledgb v, Dorril, No. 667, post, 

806. .1 — Wherever land, or any 

interest in land, which would descend to the heir- 
at-law, is devis^ for purposes which the law will 
not permit to take effect, the heir-at-law shall 
have toe benefit of the interest so devised as 
undisposed of, whether testator intended that he 
should have it or not ; for there is this distinction 
between the case of a devisee A that of an heir- 
at-law, that the devisee takes by force of the intent 
of testator, A can only take what is mven him 
by the wiU ; whereas the heir-at-law takes what- 
ever is undisposed of, not by force of the iistont, 
but by toe rule of law. Therefore where A. 
devised lands to his son B. for life, remainder to 
toe first A other sons of B. in tail male, remainder 
to toe second, third, A other sons of A. succes- 
sivedy in tail male ; A in case there should be no 
such issue male of A.’s body, or the same should 
become extinct, then to trustees for a term of 
sixty years, to retain toe rent, etc., A apply them 
in toe purchase of lands to be conveyed to such 
person as should Jbhen be in possession by virtue 
of his will of certain other estates therein men- 
tioned, for life, with such remainder as would 

4 ., 4 . A. . % 
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name & blood ; & after the trusts should be 
executed or the term expired, the estate was limited 
to 0. for life, with remainders over ; & it happened 
that the person so in possession at the time when 
the conveyance could have been made of the lands 
to be purchased as above was one not in existence 
at the time of A., testator’s death, & the uses were 
considered as in the event too remote & void : — 
Held : the consequence of the failure of the inter- 
mediate devise was, not that the next devisee 
became entitled as if there had been no such 
intermediate devise, which was the opinion of the 
Ct. of Exchequer, but that the trusts of the lands 
to be purchased as above resulted to the heir-at- 
law. 

The point at which the illegality commences 
is where testator limits for life to persons not in 
existence at the time of his death, as these could 
not be made tenants for life, at least not with 
remainders to their first & other sons, but must 
take a larger estate, so that I am strongly impressed 
with the idea that the trusts were not originally 
void, & that the directions to purchase were good 
(Lord Rbdbsdalb). — Trbgonwbll v, Sydenham 
(1816), 3 Dow, 194 ; 3 E. R. 1035. 

AnnotaHons : — Conid. Cogan v. Stephenn (1835), 5 L. J. Ch. 

17. Befd. Sidney «. Shelley (1815), 19 Ves. 352 ; Oddie 

V, Brown (1850), 33 L. T. O. S. 174 ; lie Oonswliam, 

Conynsrham v. Oonyngham, ri920] 2 Cli. 495. Hentd. 

Me Cooper’s Trusts (1853), 23 L. J. Ch. 27, n. ; Smith t?. 

Lomas (1864), 33 L. J. Ch. 578 ; Simmons e. Pitt (1873), 

21 W. R. 860. 

807, .] — limitation to an unborn 

child for life is not good, unless the remainder 
vests in interest at the same time. Testatrix 
after expressing her desire that certain stock should 
remain in the three per cents, for ever, bequeathed 
the dividends to her seven children for their lives, 
with survivorship among them ; & directed, that, 
after the decease of aU of them, their children 
should succeed to the annuity of their deceased 
parent, & that, after the decease of the seven 
cliildren’s childTOn, the dividends of the stock 
should devolve in annuities upon the lawful heirs 
of testatrix : — Held : all the gifts were void, 
except the life interests given to the seven children. 
— ^Hayes V, Hayes (1828), 4 Russ. 311 ; 0 L. J. 
O. S. Ch. 141; 38 E. R. 822. 

Annotations : — Williams r. Teale (1847), 6 Hare, 239 ; 

Hampton v. Holman (1877), 5 Ch. D. 183. Reid. Patohlnff 

V. Barnett (1880), 28 W. R. 886. 

308, .] — Evans v, Wai^ker, No. 335, 

•post, 

309, .] — Testator directed that on 

his daughter attaining twenty-one his trustees 
should pay the income of his freeholds & copy- 
holds to her during her life ; & should she live to 
become marriageable, & die leaving a child or 
cMdren behind her born in lawful wedlock, then 
that his trustees should apply the income the 
support & maintenance of such child, if only one, 
or, if more than one, equally among such children 
during their lives, & in like manner to their children 
& children’s children, each family having the father 
or mother’s share ; or should his said daughter 
die previous to being married, or after marriage 
leaving no child or children behind bom in lawful 
wedlock, or, if leavi^ children as afore-described, 
upon them or their families becomi^ extinct, 
then over. Testator’s daughter survived him & 
attained twentv-one she being his sole heiress-at- 
law & a spinster. The following questions then 
arose ; first, whether the gift over after her 
life estate was not void for remoteness ; secondlv, 
if not, whether she was not entitled to an unmediate 
estate tail in possession; & thirdly, whether 
admitting that uie took an estate for life, & that 
her children, if any, took life estate in remainder, 


she did not take an estate tail in remainder 
expectant on those life estates : — Held : (1) the 
girt over after the daughter’s life estate was not 
void for remoteness; (2) she did not take an 
estate tail in posse^on; but that the third 
question could not be decided at present, as it 
related to future rights. 

Tou might always give a life interest to an 
unborn person being a child of a person in being, 

it did not matter what the gift over was after 
the death of such unborn child ; it did not affect 
his interest (Jessbl, M.R.). 

The doctrine is not properly cy-pree at all ; it 
is merely a rule of construction — a rule of con- 
struction that is by which you sacrifice the par- 
ticular intent to the general intent. . . • The 
[of cy-prh] applies just as much to direct devises 
as to executory trusts (Jessfl, M.R.). — ^Hampton 
V. Holman (1877), 6 Ch. D. 183 ; 40 L. J. Ch. 
248 ; 36 L. T. 287 ; 25 W. R. 459. 

Annotations .* — As to (2) Apld. Re Rising, Rising v. Rising, 

11904] 1 Ch. 533. Md. Re MortimorTOray v. Gray, [1906] 

2 Oh. 502. Oenerally, Bold. Re Harvoy, Peek v. Savory 

(1888), 39 Ch. D. 289. 

310. .J — ^Williams v. Teale, No. 18, ante. 

311. .] — ^Boughton V. Boughton, Bough- 

ton u. James, No. 753, post. 

312. .] — Goocii V. Gooch, No. 60, ante. 

313. .] — Cattlin V. Brown, No. 95, ante. 

314. — — Stuart v. Cockerell, No. 96, 
ante. 

316. .] — Re Hargreaves, Midgley v. 

Tatlby, No. 27, ante. 

316. .] — Re Ashporth, Sibley v, Ash- 

PORTH, No. 330, post. 

317. .] — Testator by his will devised “all 

my real estate to P. for his life, with remainder 
to his first & other sons successively in tail, with 
remainder to the eldest and every other son of C. 
for life, with remainder to the firat & other sons 
of such sons of C. in tail, with remainder to my 
own right heirs.” 

C. h^ several sons, of whom P. was the second. 
P. died without issue : — Held : the first & other 
sons of C. took successive life estates one after 
the other, the remauEider to the first &; other 
sons of the eldest son of C. did not take effect till 
after the deaths of all the successive tenants for 
life. 

All resps. . . . were bom after the death of 
testator. As 1 understand the law of real pro- 
perty in this country, it is a rule posUivi juris Sc 
not one depending on considerations of the ordinary 
rule against perpetuities, that you cannot limit 
a possibility upon a possibility. ... 1 am not 
prepared to affirm, that a life estate to an unborn 
person can be limited after a life estate to an 
unborn person, any more than a limitation to an 
unborn issue (Lord Davby), — ^Honywood v. 
Honywood (1905), 92 L. T. 814, H. L. 

Future husband not necessarily In being.] — 
See No. 322, post. 

Construction.] — See Settlebcents ; Wills. 


B. Fidure Husbands or Wives of Alienees. 

318. Husband or wife whom child might marry 
— ^Ule not necessarily In being — Issue dying In 
such life.] — ^Testator gave aU his real Sc personal 
estate to trustees, their heirs, exors., etc., in trust 
to pay, divide Sc distribute the inoome, rente, 
interest, Sc profits imto Sc equally amongst all his 
children, whose names he mentioned, Sc such other 
children as he might have, or as should be en ventre 
de sa mSre, at his death, share Sc share alike ; the 
shares of his daughters to be paid to them half- 
yearly for their separate use; ^ if any of his 
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Seti, 8. — ApplicaUon of rule in general : Stib^aecL 
4, D. ; evbseci. 5, A.] 

annuity of £50 per annum for her life, & after her 
deceaae to the children she might have, bom in 
wedlock, equally to be divided between them during 
their lives, & after the decease of the survivor to go to 
his nephew & his two nieces equally between them. 
A. having died without issue : — Held : the gift to 
the nephew ^ nieces was not void for remote- 
ness, A they took the capital whence the annuity 
proceeded absolutely, in equal shares as tenants 
in common 

Property may be given by will or secured by 
settlement to an unborn person for life, or to 
several unborn persons successively for life, with 
remainders over, provided that the vesting of the 
remainders, or the ascertainment of those who are 
to take in remainder, be not postponed till after 
the death of such unborn person or persons 
(Malins, V.-C.).— -Evans v. Walker (1876), 3 Ch. 
D. 211 ; 26 W. R. 7. 

Af^aHqne Blight v, Hartnoll (1881). 19 Ch. D. 

204. Morgan, Morgan v. Morgan (1893), 69 

L. T. 407. Re Aahfopth, Sibley v. Ashfoi-th, [1905] 

1 CJ^ 5S6. Beld. Re Harvey, Peek v. Savory (1888), 39 

Cai. B. 289 ; Wainwrlght e. Miller, [1897] 2 Ch. 255. 

880 , , j against 

perpetuities applies to legal contingent remainders 
as well as to equitable limitations. 

Testatrix devised her real estate to trustees & 
their heirs upon trust to receive rents & profits 
& divide same as soon as they conveniently could 
edter Lady Day & Michaelmas Day in each year 
into three eqiial parts, & pay sam^ as therein 
mentioned to A., D. & C., & the survivors & sur- 
vivor of them during their lives & the life of the 
survivor ; A, after the decease of such survivor, 
upon trust to pay & divide said rents & profits, as 
soon os convemently could be after said days 
thereinbefore appointed, equally amongst all such 
of the children, bom in her lifetime or within 
twenty-ono years of her death, of the said A., B., 
& 0. as should be living on the Lady Day or 
kBch^lmas Day preceding such payment & 
division ; & after the death of all such children, 
except one, testatrix devised said real estate to 
such surviving child in tail, with remainder over. 
O. survived A. & B. A died leaving no issue. B. 
also left no issue ; but A. left children who were 
bom within due limits A who survived C. : — Held : 
the estate tail limited to the survivor of the children 
of A., whether regarded as an equitable limitation 
or as a legal contingent remainder, infringed the 
rule against perpetuities A was void for remoteness. 

(2) Property may be ^ven to an unborn person 
for me or to several imbom persons successively 
for life, with remainders over, provided that such 
remaindei-s be indefeasibly vested in persons 
ascertained or necessarily ascertainable within 
the linuts prescribed by the rule against perpetuities 
(Eabwell, J.). 

(3) It is plain, moreover, that the cts. have 
‘ acted upon ^e principle that the rule against 

pemetuities is to be applied where no other 
s^icient protection against remoteness is attain- 
able. Thus, inasmuch as equitable contingent 
remainders never failed for want of a particular 


estate, it was held that the rule must apply to 
them (Fabwell, J.). — Be Ashforth, Sibley v. 
Ashforth, [1905] 1 Oh. 535 ; sub nom. Be Ash- 
FORTH’S Trusts, Ashforth v. Sibley, 74 L. J. Oh. 
361 5 92 L. T. 534 ; 63 W. R. 328 ; 21 T. L. R. 
329; 49 Sol. Jo. 350. 

AnnotaHons : — As to (1) Beld. Re Nash, Cook v. Frederick, 
[19091 2 Ch. 450. As to (2) Beld. Re Stamford A 
Warrington, Payne v. Grey, [1912] 1 Ch. 343. 

387. Aralicatlon of rule — Succession of estates 
for Ufe.jl — ^W. Olare declares his term of one thousand 
years, m trust for his son T. for so many years of 
she term as he should live ; A after his death in 
trust for the issue male of T. lawfully begotten, for 
to many years, etc., as such issue male should live ; 
A when the issue male of T. should happen to be 
extinct, then in trust for his second son, A. for life, 
remainder in trust for the issue male of A., for so 
many years as they should happen to live ; the 
eldest to be preferred before the youngest ; A 
after the death of A. A from the time his issue 
male should happen to be extinct, then the 
premises to descend A continue in the issue male of 
the name A family of the Clares, which should be 
next of kin, for all the residue of the term ; A made 
his son T. sole exor. A residuary legatee. Testator 
died, A T. died without issue male. The residue of 
the term shall go to the representative of T. 
contrary to the wiU, in which there is a plain 
affectation of a perpetuity. 

A succession of estates for life to persons not 
in ease, is as much a perpetuity, A as little to be 
endured, as would be that of an estate tail, of 
which no recovery could be suffered (Lord TAuaoT, 
0 .). — Clare v, Clare (1734), Cas. temp, Talb. 21 ; 
25 B. R. 638, L. C. 

.‘'~-90II8d. Lyon v, Mitchell (1816), 1 Madd. 467. 
Refd. Gowop V, Grosvonor (1740), Barn. Oh. 54 ; Hodgesen 
V. Bussey (1740), 2 Atk. 89; Theobrldge v. Kllbume 
(1751), 2 Vos. Sen. 233; Knight v. ElJJs (1780), 2 Bro. 
0. C. 570 ; PliippB v, Mulgravo (1798), 3 Vos. 613 ; Green- 
wood V. Verdon (1864), 3 Bq. Rot. 181 ; Re Wynch's 
T^ts, Ex p. Wynch (1864), 5 De G. M. & G. 188 ; 
Williams v. Lewis (1859), 6 H. L. Cas. 1013. 

338 . Remainder to Issue of unborn person.] 

— Marlborough (Duke) v, Qodolphin (Earl), 
No. 172, ante, 

339. .] — Hay v, Coventry (Earl), 

No. 547, post, 

340. .]— Cattun V, Brown, No. 96, 

ante, 

341. .] — Honywood V, Honywood, 

No. 317, ante. 

Rule against double possiblUUes.]— iSce Part II., 
post. 

Whether vested remainder necessary for limita- 
tion to unborn Issue.l-^See Nos. 305-309, ante. 
Limitation after life of future husband or wife 
possibly unborn.]— Nos. 318-321, ante. 
Construction of limitations.] — See Settle- 
ments ; Wills. 


Sub-sect. 5. — Gifts to Classes and to Members 
OF Class. 

A, Gift to a Class, 

Gifts to a class generally.]— Wills. ♦ 
842. Some members Incapable of taking — Void 
as to class.] — Leake v, Robinson, No. 290, ante. 


part I. sect. 8, 8UB-8BCT. 6.— A. 

842 i, Son^ members in^ptpMe of 


V. L. R. (Eq.) 


takino — Void as to 

{iSuhli c. L-XlifeSSkus!’ 

848^111. .1— TeatatPlx be- 

residue of her propel 
to the children of my brothers who 


the case A twenty-one years 

to f— O of Birl. I—HM; this was 

S ?. wUoh the word 

“ obildien " Included .11 the ohlldien 
bom or to be bom of tertatrlz's 
brothera, A was wholly void as offend- 
ing ags^ the rule agalnsUMipetulUes. 

BBEHBNKr, [1915] ^ L. R. 242. 
— ^AuS. 

842 iv. .3— Be TatXiOR*8 


Trusts, [1912] 1 I. R. i.— ir. 

842 V. .] — Gormanston v, 

GORMANSTON, [1923] 1 1. R. 137.-- IR. 
k. Podponemeni of ^ 


271.— IR. 

1. Ckw asceiMned at death of 
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343 , j — Testator bequeathed per- 

sonal property to his trustees & exors. on trust, to 
pay the dividends to his daughter, during her life, 
to her separate use & after her decease to pay the 

E rincipal unto all & every her children who should 
ve to attain the age of twenty-three years shaje 
Sd share alike with benefit of survivorship in case 
any of them died under that age ; with limitation 
over in case there should be no such child or children 
or being such, all of them should die under twenty- 
three, without lawful issue. The daughter had a 
child who died under a.ge in the daughter’s lifetime, 
Bequests to the children & the subsequent limita- 
tions too remote. — ^Bull v. Pritchard (1826), 1 
Buss. 213 ; 38 E. B. 83 ; avbaequent proceedings 
(1828), 7 L. J. O. S. Ch. 41, 

AnnaksHotM : — ^Dbtd. Bland v. Williains (1834), 3 My. & K 
411. Difltd. Doe d. DoUoy v. Ward (1839), 9 Ad. & Rl. 
582 ; Davies v. Fisher (1842), 5 Beav. 201. Expld. 
Taylor v. Frobisher (1852), 5 De G. &. Sm. 191. l^d. 
Bell V. Cade (1861), 2 John. &; H. 122. Consd. Ar. Finch. 
Abbiss r. Bnmey (1881), 17 Oh. D. 211. Reid. Challls v. 
Doe d. Evers (1850), 18 ft. B. 231. 

844. .J — Dungannon (Lord) v. 

Smith, No. 9, ante. 

845. .] — Testator bequeathed £3,000 

to trustees, in trust, after certain life interests : 

“ for all the children of T., except Thomas the 
younger, William, Bebecca, Elizabeth, Sarah & 
fiances, equally to be divided between them, 
share & share alike ; the share or respective shares 
of such children to become vested interests in & | 
to be paid, assigned & transferred to them 
respectively, as & when they should attain their 
respective ages of twenty-five years ” ; provided 
that, if any of them died, before their shares 
became vested & payable, leaving issue, their 
shares should go to their issue ; & the trustees 
were directed, in the meantime & until the shares 
of the children should become payable, assignable 
& transferable to them, to apply the income for 
their maintenance. Testator ^so bequeathed 
£6,000 to the same trustees, in trust, after certain 
life interests ; “ for all & every the children of T, 
bom or hereafter to be born equally to be divided 
between them, share & share alike, & to be paid, 
assigned Sc transferred to them at their respective 
ages of twenty-five years, & to be subject to the 
like descent to the lawful issue of such of them as 
shall die under the said age of twenty-five years, 

& under the like conditions Sc restrictions, Sc with 
the like power to apply the interest thereof for 
their respective maintenance, &, in all other 
points Sc respects, under Sc subject to the same 
rules, regulations, conditions restrictions as are 
hereinbefore contained in relation to the several 
legacies, hereinbefore given to or in trust for the 
said children respectively ” ; provided that in 
case any person to or in trust for whom any 
bequest, to take effect in remainder or reversion or 
upon any contingency, was made, should sell or 
incumber his interest under such bequest before 
the same should take effect in possession, all the 
bequests in favour of that person should become 
void. By a codicil testator revoked a power which 
he had given, by his will, to the trustees, to apply, 
for the advancement of the legatees, the whole or 
part of the capital of their legacies, before they 
attained twenty-five, Sc directed that the legacies 
should vest in & be payable, assignable Sc tramsfer- 
able to them as if no such power were contained 
in his will: — Held: the tnuts declared of both 
sums, were void for remoteness. 

If their shares were to vest in them at twenty- 
five, & the members of the class who were to take, 
woiiLd not, of necessity & at all events, come into 
esse during fk life in being, the vesting is made to 


depend upon an event which would not necessarily 
happen \dthin a life in being & twenty-one years 
afterwards. It is impossible to separate children 
who might afterwards come into esse, from those 
who were already in existence. I think, therefore, 
that the legacy of £6,000 as well as the legacy of 
£3,000 is void for remoteness (Shadwbll, V.-C.). 
— Comport v. Austen (1841), 12 Sim. 218 ; 69 
E. B. 1115. 

Annotations : — Confd. lU Edmondson’s Estate (1868). 
L. H. 5 Eq. 389. BM. Wilkinson v, Dunoan (1861), 30 
L. J. Ch. 938. 

846. .] — (1) If testator leaves a 

legacy absolutely as regards his estate, but 
restricts the mode of the legatee’s enjoyment of it, 
to secure certain objects for the benefit of the 
legatee ; upon failure of such objects, the absolute 
gift prevails ; but, if there bo no such absolute 
gift as between the legatee Sc the estate, Sc par- 
ticular modes of enjoyment are prescribed. Sc 
those modes of enjoyment fail, the legacy forms 
part of testator’s estate, as not having in such 
event been given away from it. 

(2) Here the direction is to divide among the 
children in manner following, that is to say, sons 
when they shall attain twenty-three. ... It is 
a gift to a class of persons, some of whom may be 
bom after testator’s own death, Sc who are not to 
have the gift tfil they are twenty-three ; Sc then. Sc 
not till then. Sc amongst such childron,. Sc not 
other children, the property is to be divided. A 
gift to divide property among unborn children at 
twenty-three is a gift void for remoteness ; Sc 
consequently . . . the moiety given to the sons 
falls within this rule. It is the same as if none of 
the sons had attained twenty-three ; it is therefore 
undisposed of. Sc goes with the residue of the 
property (Lord Oottbnham, 0.). — ^Lassen cb v. 
Tierney (1849), 1 Mac. & G, 661 ; 2 H. & Tw. 
116 ; 15 L. T. O. S. 667 ; 14 Jur. 182 ; 41 E. B. 
1379, L. C. 

Annotations: — As to (1) Comd. Salmon v, Salmon (1860), 
29 Beav. 27 ; Re Walter, Turner v, Walter (1912), 56 
Sol. Jo. 632 1 Re HarrlHon. Hunter v. Bush, [1918] 2 Ch. 
59. BeM. Kellett v. Kelleit (1868), L. R. 5 H. L. 160 ; 
Re Richards, WUllams v. Gorvin (1883), 50 L. T. 22 ; J2e 
Houfirhtoii, Hougrhton v. Brown (1884), 53 L. J. Ch. 1018 ; 
Haneook v, Watson, [1902] A. O. 14 ; Re Currie's Settlmt., 
Re- Hooper, Hooper v, Williams, [1010] 1 Ch. 329 ; Re 
Coimeirs Settlmt., Re Bonett's Trusts, Fair v. Connell, 
[1915] 1 Ch. 867. As to (2) A^d. Re Boyd, Nleld v. Boyd 
(1890), 63 L. T. 92. R^. Re Witty, Wright v, Hohinson, 
[1913] 2 Ch. 666. Oenerally, Befd. Savage v. Tyers (1872), 

7 Ch. App. 356 ; Cooke e. Cooke (1887), 38 Ch. D. 20l 
Mentd. Surcomo v. Pinniger (1853), 3 De G. M. &; G. 571 ; 
Field V. Mooro, Field v. Brown (1855), 7 De G. M. Sc G. 
691 ; Warden v. Jones (1857), 23 Beav. 487 ; Barrow v. 
Barrow (1858), 4 K. & J. 409 ; Goldioutt e. Townsend 
(I860), 28 Beav. 445 ; Re Skinner’s Trusts (1860), 1 John 
& H. 102: Whiteway v, Fisher (1861), 9 W. k 433 ; 
Caton V. (jaton (1866), 1 Ch. App. 137 ; Churchill v, 
Churohlll (1867), L. H. 5 Eq. 44 ; MoDnnald v. McDonald 
(1875), L. H. 2 Sc. & Div. 482 ; Cahill v. Cahill (1883), 

8 App. Cas. 420 ; Maddlson v. Aldorson (1883), 8 App. 
Cas. 467 ; McManus v. Cooke (1887), 35 Ch. D. 681 ; Re 
Crawshay, Crawshay v. Crawsnay (1890), 43 Ch. D. 616 ; 
Johnstone v. Mappin (1891), 60 L. J. Ch. 241 ; Sharman 
V. Sharman (1892), 67 L. T. 834 ; Re Plnhome, Moreton 
V, Hughes (1894), 42 W. R. 438 : Re Whitehead, Peacock 
V. Lucas, [1894] 1 Ch. 678 : Re Wilcock, Kay v, Dewhlnt, 
[1898] 1 Ch. 95 ; Re Holland, Gregg v, Holland, [1902] 
2 Ch. 360 ; Spencer v. Registrar of Titles, [1906] A. C. 
503 ; Re Jones, Last v. Dobson, [1915] 1 Ch. 246 ; 
Moryoseph e. Moryoseph, [1920] 2 Ch. 33 ; Be A Bank- 
ruptcy Notice, [1924] 2 Ch. 76. 

347, .] — ^Testator gave an annuity of 

£200 a year to T. for life, Sc, after his death, to his 
children then living for life, in equal shares ; 
at the decease of any of them, his share of the 
capital producing the annuity was to be divided 
amongst his children: — Hela: notwithstanding 
there were children of T« living in testator’s life- 
time, Sc the gift to the children was as tenants in 
common, the bequest to all of the grandchildr^ of 
T. was void, for remoteness. 

H 2 



100 


Pebpbtuities. 


Sedln 3 . — AppUoaiion of rule in general : Sub-eect. 


Where there is a gift to a class of persons, some 
of whom are incapable of taking, by the rule 
against perpetuities, the consequence is that the 
gut fails altogether (Romilly, M.K.)* — Green- 
wood V. Roberts (1851), 15 Beav. 92 ; 21 L. J. 
Ch. 202 ; 19 L. T. 0. 8. 100 ; 51 E. R. 471. 


AnnoteUions Conid. Cattlln v. Brown (1853), 11 Hare, 372. 
Anld. Webster v. Boddln^n (1858), 26 Beav. 128. Conid. 
Knappina v. Tomlinson (18o4), 34 L. J. Ch. 3. Db|d. 
Re Russell, Dorroll v. Dorrell (1895), 12 R. 409. 
Maimard v. Wright (1858), 26 Beav. 285 ; Wilkinson v. 
Duncan (1861), 30 L. J. Oh. 938. 


848. .] — Serrible : a gift by will to an 

individual named & known to testator does not 
fail because there are words superadded which 
include a class to take with him, as to which class 
the gift must wholly fail, because as to some of 
them it might be too remote ; aecus : where an 
individual is named as one of a class. — James v, 
Wynpord (Lord) (1852), 1 Sm. &• G. 40 ; 22 L. J. 
Ch. 450 ; 20 L. T. O. 8. 273 ; 17 Jur. 17 ; 1 W. R. 
61 ; 66 E. B. 18. 

Annotation : — Conid. Re Radford, Jones v. Radford (1918), 
62 Sol. Jo. 60^. 


849 . .] — Devise in trust for A. for 

life, &, after her decease, to apply the rents for the 
benefit of her children, until the youngest attained 
twenty-five ; &, as soon as the youngest should 
have attained twenty-five, to sell, & ** pay & 
divide ” the produce equally “ among such of the 
children of A. as should be then livL g, & issue of 
such, if any, of her children as might be then 
dead,” such issue to take their parents’ share 
only : — Held : the gift of the income was vaUd, 
but tjie gift of the corpus was void for remoteness. 
--Bead v. Gooding (1866), 21 Beav. 478 ; 52 
E. B. 944. 

850 . .] — ^Where there is a gift to a 

class, some of the objects of which are too remote, 
& some not, effect cannot be given to the latter 
separated from the former, but the whole gift is 
void. 

The produce of real & personal estate was be- 
queathed upon trust for A. for life, &; after his 
death upon trust ‘‘ to pay or transfer ” it unto such 
children of A. as should attain the age of twenty- 
one years, & also such children of any son of A. 
who should die under twenty-one, as should attain 
that age, equally, but the children of any deceased 
son, collectively, to take their parent’s share 
equally, with certain gifts over ; — Held : the whole 
of the limitations subsequent to the life estate were 
void for remoteness. — Beaman i’. Wood (1866), 22 
Beav. 591 ; 62 E. R. 1286. 

Annotaiume : — ^Bzpld. WilkJnsou v. Duncan (1861), 30 Beav. 

111. Oonifl. Knapping v. Tomlinson (1864), 34 L. J. Ch. 

3 ; Re Moseley’s Trusts (1871), L. R. 11 Eq. 499. Folld. 

Hale V. Hale 01876), 3 Ch. D. 643 ; Bnntinck v. Portland 

(1877), 7 Ch. D. 693. 

351. .] — Testator gave his residuary 

estate to bis daughter for life, & afterwards to her 
two sons H. & 0., & all other her children there- 
after to be bom, & the issue of his grandchildren, 
who, being a son, should attain twenty-one, or 
being a daughter, should attain that age or marry 
with consent equally to be divided, such issue to 
take a parent’s share : — Held : void for remoteness. 
—Webster i?. Boddington (1868), 26 Beav. 128 : 
63 E. R. 846. ’ 

AnnMi^ Wilkinron v. Duncan (1861), 30 Beav. 

a. Knapping p^omll^n (1864), 34 L. J, Oh. 
Re Moseley’s Trusts (1871), L. R. U Eq, 499 

Salmon ». Salmon (1860), 29 Beav. 27 • Bentinf* 

c. Portland (1877), 38 L. T. 58 ; RusSf Do5S? « 

Dorroll (1896), 12 6. 499. ’ ® iiweii, uorrell v. 

852 . — Testator devised his estates 

to trustees, after C. s decease, ” in case she should 


111 

3. 


have only one child which should survive her,” 
to pay £200 a year for his maintenance until ho 
should attain twenty-five ; & from & after such 
only child should attain that age, to raise £10,000 
& pay the same to him at that age. Or in case 
0. should, ” at her decease, have two or mom 
children,” then to raise an annuity for their 
maintenance “ until they should respectively 
attain twenty-five, & when they respectively 
attained that age, to pay each an equal share of the 
£10.000.” Pltf. was en venire sa rmre at testator’s 
death, & was the only child of C. who survived 
her : — Held : the bequest of the £10,000 was too 
remote. — ^Merlin v. Blaoravb (1858), 25 Beav. 
125; 53E. R. 584. 

858. ,] — (1) When there is a gift to 

a class, some of whom are within the rule against 
perpetuities, & some not, but the class itself, & 
the shares of each, cannot be ascertained within the 
legal limits as to time, the whole gift is void. 

(2) Where the individual shares of the members 
of the class can be ascertained within the proper 
periods, the gift is valid as to those within the 
rule against perpetuities, though invalid as to the 
rest. 

Property was bequeathed by an uncle in trust 
for his nephew A. for life, with power to him to 
appoint it amongst his children. A. directed the 
trustees ” to pay £2,000 to each of his daughters, 
as & when they should respectively attain twenty- 
four years of age ” & to pay the residue ” between 
his sons equally, as & when they should respectively 
attain twenty-four years of age ” ! — Held : the 
bequests were valid as to such of A.’s daughters 
as were three years of age at his death, but void 
for remoteness as to the rest. — ^Wilkinson v. 
Duncan (1861), 80 Beav. Ill ; 80 L. J. Ch. 938 ; 
5 L. T. 171 ; 7 Jur. N. 8. 1182 ; 9 W. R. 915 ; 54 
E. R. 831. 

Annotations : — As to (2) Apld. Von BrockdorlT v. Malcolm 

(1885), 30 Ch. D. 172 ; Re Paul, Public Trustee v. Pearce, 

(1921] 2 Ch. 1. Oenerally, Beld. Knapping v. Tomlinson 

(1864), 34 L. J. Ch. 3. 

354. .] — ^Testator gave property to 

his wife for Ixer life & on her death to be divided 
in the manner expressed by the following words, 
” among all such child or children of mine then 
living & such issue then living of any child or 
childmn then deceased as shall either before or alter 
the death of my said wife attain the age of twenty- 
three years as tenants in common : — Held : the 
whole gift in remainder was void for remoteness. — 
Smith v. Smith (1870), 6 Ch. App. 342 ; 18 W. R. 
742, L. C. & L. J. 


Annotations :■ _ 

Folld. Renting 




Apld. Hale v. Hale (1876), 3 Ch. D. 643. 
V- Portland (1877), 7 Ch. D. 693. 


& Folld. Pearks v. Moseley 6880), 5 App, 
Be!d. Picken v. Matthews (1878), 10 Ch. D. 264. 


Cas. 


355 , ,] — deed poll 8. declared that 

his trustees should hold the money to be received 
on certain policies on his life upon trust after the 
decease or second marriage of lus wife, to pay the 
fund between ” all & every the child or children of 
8. by his wife equally to be divided if more 
one • • • the share or shares of such of them as 
shall be a son or sons to belong to & be an iifter^it 
vested & payable to him or them at his or their 
respective ages of twenty-five years & the share or 
shcH^ of . . . daughter or daughters to become 
vested but not pay Ale upon her or their attaining 
twenty-one years or day of marriage.’ ’ The income 
of shAes not vested was to be applied in mainte- 
nance of the children presumptively entitled 
thereto : — Held : the gift was to a class, & the 
invalidity of the gift to the sons made the whole 
gift void. 

The fund must therefore be paid out to the 



Past I. — The Rule Against Febpetuities. 


101 


BoHiiiT, ite Slabk’s Trusts (1872), 21 

W. B. 166. 

850. ,] — ^Testator gave the residue of 

his real & personal estate in trust, after Hie death 
or second marriage of his widow, for his children 
who mig^t be then living & the issue of any who 
should have previously died, such issue to take the 
share of their deceased parent in equal shares, the 
shares of such of testator’s chilm^n or grand- 
children as should be sons to become vested & 
payable when they should respectively attain 
twenty-four, & as to the shares of his daughters 
or the female issue of any deceased child upon trust 
for their separate use for life, & after the decease 
of his SMd daughters or granddaughters upon trust 
for their issue as they should appoint, & in default 
of appointment for their childi^n who should be 
living at their respective deaths & should attain 
twenty-four, & in case either of his said daughters 
or granddaughters should die under twenty -four 
without leaving issue or leaving issue all such issue 
should die under twenty-four then the shares of 
such daughters or granddaughters should be 
divided equally among all testatcjr’s children who 
should be then living & be payable upon the same 
terms as their original shares ; & the will contained 
a power after the death of the widow to apply the 
income of the contingent shares of the respective 
children & issue aforesaid for their maintenance : — 
Held : (1) the gift to children & issue was a gift 
to a class ; (2) “ vested ” v/as to be read in its 
proper sense ; (3) the whole of the persons to take 
as members of the class not being necessarily 
ascertainable within the period of perpetuity, the 
entire gift was bad for remoteness. — Hale v. Hale 
(1876), 3 Oh. D. 643 ; 35 L. T. 933 ; 24 W. B. 
1065. 

Annotations : — As to (3) Apld. Boiitinck r. Portland (1877), 

7 Ch. 1). (J93. Apmvd. I^arkH v. MoHoley (1880), 6 App. 

Cas. 714. Qenerauy, Befd. Finch, Abbiss v, Burney 

(1881), 3 7 Ch. D. 211. 

357 , ,] — Peabks V, Moseley, Re 

Moseley’s Trusts, No. 98, ante, 

358. .] — Re Seely, Langton v. Lang- 

TON (1020), 149 L. T. Jo. 462. 

B, Gift to Members of a Class, 

See, generally, Wills. 

350. Valid as to members capable of taking.] — 

Blandford V. Tuackerell, No. 77, ante, 

360. .] — Dungannon (Lord) v. Smith, No. 

0, ante, 

361. Gift to individual with class super- 

added.] — James v, Wynford (Lord), No. 348, 
ante, 

862 . .] — Testator directed his exors. to 

pay ** the sum of £500 apiece to each child that 
may be bom to either of the children of either of 
my brothers lawfully begotten ” : — Held : the 
child of a niece bom writhin eight months after 
testator’s death was entitled to the legacy & the 
gift was not as to such child void for remoteness. — 
Htorrs V. Bbnbow (1863), 3 De G. M. & G. 390 ; 22 
L. J. Ch. 823 ; 21 L. T. O. S. 189 ; 17 Jur. 821 ; 
1 W. B. 420 ; 43 E. B. 153, L. C. 

Annotations: — ^nid. Knapping v, Tomlinson 0864), 34 

L. J. Ch. 3 ; jBc Moseley ^ Tniste (1871), L. ll. 11 Eq. 

499. Befd. VlUar v. Gilbey, [1907] A. C. 139. 

868 . .] — Cattun V, Brown, No. 95, ante, 

864. .] — In a gift by will to the present & 

future children of J. who should be living at the 
decease of testator’s wife, a direction that the 
shores of daughters should be settled upon them- 
selves for life, with remainders to their (^dren, is 
not void for remoteness as regards the share of a 
daughter bom in testator’s life time, the gift not 
being to a, class, but a separate gift in favour of 


each child. — ^W ilson v, Wilson (1858), 28 L. J. 
Ch. 95 ; 32 L. T, O. S. 122 ; 4 Jur. N. S. 1076 ; 
7 W. B. 26. 

Annotations ^bid. Moseley’s Trusts (1871) Jj. R. 11 Eq. 

499. Apld. Herbert v, Webster (1880), 15 Oh. D. 610 : 

Re Russell, Dorrell v. Dorrell, [1895] 2 Ch. 698 ; Re 

Mlllward, Steedman v, Hobday (1002), 87 L. T. 476. 

Oomd. Re Game, Game v, Tennent, [1907] 1 Cli. 276. 

Befd. Knapping v, Tomlinson (1864), 34 L. J. Ch. 3. 

865. .] — ^Wilkinson v, Duncan, No. 363, 

ante, 

866 . .] — Knapping v, Tomlinson, No. 

68, ante, 

367. .] — Gift on trust for A. for life, & 

after her death for all her children who should 
attain twenty-one, & the issue of such of them as 
should die under that age leaving issue, ** which 
issue sliaJl afterwards attain the age of twenty- 
one years, or die imder that age leaving issue at 
his, ner, or their decease or respective deceases, 
as tenants in common if moi'e than one, but such 
issue to take only the shares which his, her, or 
their parent or parents respectively would have 
taken if living.” None of the children of A. died 
imder twenty-one leaving issue : — Held : the 
whole gift was not void as infringing the rule 
against perpetuities, but it might be severed, & 
the shares only would bo void as to which the 
specified event happened. — Re Moseley’s Trusts 
( 1871), L. B. 11 Eq. 499 ; 40 L. J. Ch. 276 ; 24 
L. T. 260 ; 19 W. B. 431. 

Annotaiions : — ^Dbtd. Hale v. Hale (1876). 3 Oh. D. 643 ; 

Pcarks v, Moseley (1880), 5 App. Cas. 714. 

368. .] — ^\^^ere there is a time fixed at 

which a fund is to be divided into separate shares, 
etich share stands separate & the gift of any share 
will take effect if the disposition of that particular 
share does not violate the rule against perpetuities, 
& will not be made void by the invalid gift of a 
portion of another share to the donee of the first 
mentioned share. But where there is a gift to 
a class & the total amount to be taken by any 
member of the class cannot be ascertained within 
the period fixed by law, the whole gift is void. 
Testatrix made a bequest in trust for such of her 
four nephews & nieces as should be living at the 
expiration of twelve months after the death of 
their mother, & the issue then living who should 
attain the ago of twenty-one years, of any of 
the nephews & nieces who should have died before 
the expiration of the twelve months ; — Held : 
on the construction of the will, there was no period 
of distribution fixed except by the gift to the class ; 
& as the members of the class might not be ascer- 
tained until the expiration of more than twenty- 
one years from the death of the mother the whole 
bequest failed. 

Where there is a time fixed at which a fund 
is to be divided into separate shares, & that time 
is not obnoxious to the rule against perpetuities, 
there, as 1 conceive, each share stands separate 
from the others, & will take effect or not according 
as the dispositions of that share do or do not 
violate the rule against perpetuities ; & 1 conceive 
it to follow that the valid gift of one shore wiU 
not be made void by the invalid gift of another 
share or of a portion of another share, to the 
donee of that first share ... 1 conceive that it 
is a class gift where the total & ultimate amount 
of the share to be taken by any one donee cannot 
be ascertained until all the Iversons who are to 
take, & the ultimate proportions in which they 
are to take, are finally ascertained (Pry, J.). — 
Bbntinck V. Portland (Duke) (1877), 7 Ch. D. 
693 ; 47 L. J, Ch. 235 ; 38 L. T. 68 ; 26 W. B. 
278. 

Annotation ^Beld. Pearks v, Mosoley (1880), 5 App. Cas. 
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Sect* 8. — AppliecUion of rale in general : Sub-aect, 
5» B . ; aub^aed. 6.1 

369. .] — Testator directed his trustees, 

after the death of the longest liver of his son, 
his daughter, & any widow whom the son might 
leaTe, to sell his real estate & to stand possessed 
of the proceeds & of the rents & profits until sale, 
upon trust to pay & apply them unto & equally 
amo^t all & every the child & children of my 
son W. & daughter M., share & share alike, & the 
lawful issue of such of them as may be then dead 
leaving issue, such issue to be entitled to no more 
than their parent or respective parents would 
have been if living.” He directed that if his 
daughter’s son then liv^ should die without 
leavmg issue, or leaving issue, all of them should 
die under age & unmarried, the trustees should 
pay the share which would have been payable 
to him under the above trusts to the children of 
J. ; &, that if testator’s son died without leaving 
issue, or all of them died under age & unmarried, 
the trustees should pay the share which would 
have been payable to them under the trusts 
aforesaid to the children of J. & M. The heir- 
at-law claimed the corpus as undisposed of, on 
the groimd that the disposition of the proceeds 
of sale was void for remoteness as being a gift 
to a class not i^certainable till at or after the death 
of the son’s widow, who might be a person unborn 
at testator’s death : — Held : the ^pft was not a 
^ft to such children of the son & daughter as should 
be living at the period of distribution & the issue 
of such of them as should be then dc^d, but a gift 
to all the children of the son & daughter, with a 
gift over by way of substitution of the shares of 
such of them as might die before the period of 
distribution leaving issue ; when the gift over 
of any share was void for remoteness the original 
gift remained unaffected ; & the heir-at-law had 
no title. 

The result is that there is a gift to a class who 
must be ascertainable within the prescribed 
period subject to gifts over of the shares in certain 
events & if any of those gifts over are invalid, the 
original gift of those shares remains unaffected 
(Jbssbl, M.B.). — Goodier v, Johnson (1881), 
18 Oh. D. 441 ; 61 L. J. Oh. 369 ; aub nom. Be 
Goodibr, Goodier v. Johnson, 46 L. T. 516 ; 
80 W. B. 440, 0. A. 


AnU. Goodier v. Edmunds, [1893] 3 Cli. 455 ; 
walker v. Lever, Walker v. Nisbet,. 1903] 


370. .]—Testator gave his residuary estate 

in trust, after the death of M. & her husband, toi 
all the daughters of M. who should attain twenty 
one or marry under that age ; with a proviso that 
the share of any daughter should be held upor 
trust for her life, A; alter her death upon similai 
truste for her children as were thereinbefore declared 
for the children of M. M. had one dlaughter only, 
attained twenty-one, & she was bom in 
the lifetime of testator : — Held : the proviso foi 
resettlement of the shares must be construed 
as applicable to each share separately 5 & although 
it muld have been void for remoteness in the case 
of daughtm, bom after the death of testator. 
It was valid in the case of pltf; & therefore she was 
^y entitled to a life interest in the fund . — Mi 
Bumbll, Dorebll V, Dobrell, [1896] 2 Ch. 698 ; 

12 B. 499^ ^ ' 

872. Separatton of forfeiture clause.] — Testa 


triz, by will, dated in 1846, limited to a daughter 
an exclusive power of appointment by vdU amongst 
her children. The daughter, by her will, dated 
in 1874, in exercise of the power, appointed the 
fund amongst the objects of the power in certain 
shares, giving to two of her daughters life interests 
only, & declared that if either during her life or 
after her death any son or daughter of hers shoidd 
mar^ a person who did not profess the Jewish 
religion, or was not bom a Jew though converted 
to Judaism, or should forsake the Jewish & 
adopt the Christian, or any other religion, then 
such son or daughter should forfeit all share in 
the fund, & in case of forfeiture the forfeited share 
was to aceme & go over to the other or others of 
the children living at the time of the forfeitme. 
J., a son of the appointor, married a Christian 
in his mother’s lifetime, but without her consent.' 
Pltf., one of the two daughters of the appointor, 
to whom a life interest only was appointed, 
became a Christian after the mother’s death. 
Both J. & pltf. were bom after the death of the 
creator of the power: — Held: (1) the forfeiture 
clause was not void as against public policy; 
(2) it was effectual as to the shares of children 
marrying Christians or becoming Christians during 
the lifetime of the appointor, & therefore the share 
of J. was forfeited ; (3) the forfeiture clause must 
be read in conjunction with the gift over, &> there- 
fore, so far as it affected, after the death of the 
appointor, the share of a child bom after the 
death of the creator of the power, it was void for 
remoteness, whether such share was appointed 
for life only or absolutely, & consequently pltf. 
had not forfeited her share. — ^Hodgson v. Halford 
(1879), 11 Ch. D. 959 ; 48 L. J. Ch. 548 ; aub nom. 
Re Lyon, Re Jacobs, Hodgson v, Halford, 27 
W. B. 645. 

Annotation: — Ja to (3) Apld. Walnwrlght v. Miller, [1897] 

2 Ch. 256. 

378. Necessity for ascertainment within period 
of limitation — ^Though whole class ascertainable.] — 

Blight v, Hartnoll, No. 421, post. 


SuB-BBCT. 0 , — ^Alternative Independent 
Limitations. 

874. Void alternative disregarded.] — Personal 
estate devised to one for life, & iSter to her children ; 
& if they have no issue, the remainder over^ is a 
void devise as to the remainder. — ^Boucher v. 
Antram (1671), 2 Bep. Ch. 66 ; 21 B. B. 617. 
Annotation : — ^Diatd. Smith v. Clever (1688), 2 Vem. 59. 

876. .] — Brown v. Pittman (1710), Gilb. 

Ch. 76 ; 26 E. B. 62. 

376. .] — Trust of a term, to arise on the 

contingency that, (a) A. & B. shall die without 
leaving issue male, or (6) that such issue male shall 
die without issue, is good in case A. & B. have 
a son who dies aana issue in the lifetime of the 
survivor, — ^Longhead v, Phelps (1770), 2 Wm. 
Bl. 704; 96B. B. 414. 

Annotations : — ^Apld. Gorins v, Howard (1848). 16 Sim. 395. 

Proctor v. Bath & WeIl8 (Bp.) (1794), 2 Hy. Bl. 358 ; 
Mlnt^ V. Wraith (1842), 13 Slin. 52; Soatlsbrlok - v. 
Skelmersdalo (1850), 14 Jur. 562 ; Monypenny v, Derlns 
(1852), 2 De G. M. & G. 145 Thatcher's Trusts (1859), 
26 Beav. 365 ; Hancock v, Watson, [1902] A. C. 14 ; Be 
Bowles, Pa^ v. Pa«e, [1905] 1 Ch. 371 ; Be Davies & 
Kent's Contract, [1910] 2 Ch. 35; Be Hewett's Settlmt., 
Hewettv. Eldridge, 11015] 1 Ch. 810. 

877. Application to personalty.] — Devise 

to trustees to invest in stock & pay dividends to 
testator’s son for life. A; after his decease to his 
eldest Box^ & his heirs for ever, A in case of their 
death without issue, to his testator’s nearest 
rdation, A the neared relations of such nearest 
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relation for ever:— HcW; this was a double 
contingency^ in the event of the son d 3 ring 
without issue, was good. — ^Mabsh v. Maratt (1783). 
1 Bro. 0. 0. 293 ; 28 B. R. 1140. 


878. .] — ^Wilkinson v. South, No. 

141, ante. 

879. .] — If lands be devised to A. his heirs 

& assigns for ever, & if he die leaving no issue 
behind him, then over, the limitation over is 
good by way of executory devise. 

If we were to consider this as a limitation of 
real property, instead of land, to be converted 
into money, this may be supported as a contingency 
with a double aspect, & I should have no difficulty 
in saying that, m the event of A. dying without 
leaving jssae at his death, the widow, if she were 
alive, might take ; if not, the second son, or the 
daughters of the devisor (Lord Kenyon, C.T.). — 
Porter v. Bradley (1789), 3 Term Rep. 143 ; 
100 E. R. 600. 

Annotations : — ^Retd. Roo u. Joffory (1798), 7 Term R^. 

589 ; Wood Baron (1801), 1 Kaflt., 259 ; Crooke v. l5e 

Vandes (1803), 9 Ves. 197 ; Tonny (lessee of Aprar) v. 

Affar (1810), 12 East, 253 ; Doe «. Webber (1818), 1 B. & 

Aid. 713 ; Doe d. Jones r. Owens (1830), 1 B. & Ad. 318 ; 

Campbell v. Hardinir (1831). 2 Hubs. & M. 390 ; Doe d. 

Cadosan v. Ewart (1838), 7 Ad. & El. 630 ; Doe d. Todd v. 

Duesbury (1841), 8 M. & W. 614 ; Doe d. Blesard ». 

Simpson (1842), 3 Man. & G. 929; Cole r. Goble (1853), 

22 L. J. C. P. 148; Edwards v. Tuck (1853). 22 L. J. Ch. 

623; Bamford r. Lord (1854), 14 C. B. 708 ; Feakos t>. 

Standley (1857), 24 Beav. 485. 

880. .] — An appointment exceeding the 

power by a limitation to objects not within the 
X)ower, is void as to the excess ; as where the 
power is to appoint to children, & the appoint- 
ment is to a child for life, & after his decease to 
his wife & children ; but that void limitation shall 
not defeat a limitation over to an object of the 
power, in case such child dies without leaving a 
wife or child surviving. 

There are two alternatives : if 13. leaves no 
wife or children at his death, then the limitations 
over being to a good object shall take effect ; 
if he does leave a wife or children, then it cannot 
take effect (per Cur.). — Crompe v. Barrow (1799), 
4 Ves. 681 ; 31 E. R. 351. 

AuTioiaiions : — ^Befd. Williamson t>. Farwell (1887), 35 

Ch. D. 128. Mentd. Thomtou v. Bright (1836), 2 My. & Or. 

230. 


881. .] — If a limitation is made dependent 

on the happening of either of two events, one of 
which is t^ remote, but the other is not ; it will 
take effect if the latter event happens. — M inter 
V. Wraith (1842), 13 Sim. 62 ; 60 E. R. 21. 
Annotation : — ^Hentd. Wharton v. Barker (1858), 4 K. & J. 

483. 

882. .] — ^Testator gave the residue of Ihis 

personal estate to trustees, in trust to pay the 
mcome for the maintonance & education of his 
grandson A., & such other grandchildren, the 
children of liis son, B., during their lives or life ; 
& after the decease of any or either of his grand- 
children, to pay the share of the income of any 
or either of them so dying, unto their, his or her 
issue, if any, until he, she or they respectively 
attained the age of twenty-five years, & then to 
pay, transfer & equally divide their parentis 
share of the residue between them, if more th^ 
one, & if but one, then the whole to such one child 
absolutely. & in case either of his grandchildren 
by his son B. should die without leaving lawful 
issue at the time of his or her decease, & without 
having obtained a vested interest, he directed that 
the share or shares of him, her or them so dying 
should go to the survivors or survivor of them, 


upon the same trusts as were thereinbefore declared, 
to be payable & transferable as thereinbefore 
mentioned. A., the grandson, died a bachelor, 
leaving three brothers & a sister surviving him : — 
Held: they, were entitled to their deceased 
brother’s share of the income for their lives: 
because, though the first gift was too remote, 
the subsequent one was intended to take effect, 
not by way of remainder, but by way of sub- 
stitution.— -Ooring V. Howard (1848), 16 Sim. 
395 ; 18 L. J. Ch. 106 ; 60 B. R. 926. 

Annotation : — ^Befd. Eyers v. Challis (1859). 7 H. L. Cas. 531. 


888. .] — ^Bequest to trustees for A. for 

life, & after her decease to divide between her 
children when they should attain twenty-seven, 
& in the event of A. not leaviz^ any child at her 
death, then over. A. has no issue : — Held : the 
gift over took effect. — Cambridge v, Rous (1868), 
26 Beav. 409 ; 53 E. R. 693. 

Annotations .—Mentd. WUmot v. Flowitt (1865), 11 Jur. N. S. 
820 ; Marriott v. Abell (1869), L. R. 7 Eq. 478. 

884. .] — Though a gift over may as 

to one alternative operate as an executory devise, 
it will not necessarily do so as to another ; & 
if the second is that which in fact occurs, the gift 
may be treated as a good contingent remainder. 

The invalidity of one alternative will not 
necessarily defeat the other. 

Devise to E. for life, &: from & after her decease 
to such child or children as she may have, if a 
son or sons who shall live to attain the age of 
twenty-three &, if a daughter or daughters, who 
shall live to attain the age of twenty-one, as 
tenants in common, etc. ” ; & in case of the death 
of any son under twenty-three, or daughter under 
twenty-one, the share to go to the survivors 
attaining those ages. &; in case E. has only one 
son to attain twenty-three, or a daughter to attain 
twenty-one, to such son or daughter. “ & also, 
in case E.’s children shall die under ” the ages 
mentioned, “ or if she has none,” then to J., A, 

6 S. for life, & afterwards to their sons &; daughters 
on attaining the above ages respectively. There 
were similar devises to J., A. & S., but in the 
devises to J. & S. nothing was said as to total 
absence of issue ; in that to A. the words used 
were ” & farther, in case A. shall die without 
issue.” E. first & A. afterwards died without 
ever having had a chUd : — HM : on the death 
of A. the gift over in favour of a daughter of J., 

• who had attained twenty-one, took effect as a 

contingent remainder, because no prior estate 
was divested or displaced, & when the particular 
estate, the life estate of A., determined the con- 
tingency on which the remainder was to take 
effect, had occurred. — Evers v. Challis (1869), 

7 H. L. Cas. 531 ; HE. R. 212 ; sub nom. Dob d. 
Evers v, Chatjijs, 29 L. J. Q. B. 121 ; 33 L. T. 
O. H. 373 ; 6 Jur. N. S. 825 ; 7 W. R. 622, H. L. 
Annotations: — ^FoUd. Watson v. Young (1885), 28 Ch. D. 

436. Cooid. Re Bence, Smith n. Benoo, [1891] 3 Ch. 242. 
Digtd. Hancock v. Watson, [1902] A. C. 14. Betd. Brook- 
man V. Smith (1871), L. R. 6 Ezoh. 291 ; Be Fam- 
oombe'h Trusts (1878), 9 Ch. D. 652 : Hodgson u. Halford 
(1879), 11 Ch. D. 959 ; Re Roberts, Replngton v, Huberts- 
Qawen (1881), 19 Cb. D. 520 ; Be Harvey, Peek e. Savory 
(1888), 39 Oh. D. 289 ; White e. Summers, [1908] 2 Ch. 
256* 

386. .] — ^Bequest to A. for life, & after- 
wards to her children equally, ” to be vested ” 
on such as shpuld attain twenty-five, & ” to be 
payable” as soon as might be aft^ that age 
should bo attained, with jpowers of maintenance 
& advancement out of their vested or eimectant 
portions,” with a gift over to B. if no child i^ould 
attain twenty-five : — Held : the gift to the children 
was too remote, & on A.’8 deatk, without living 
been marriod, the gift to B. could not take effect, 
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Sect. 8 « — AppUoodion of rule in general : Sub-eed, 6 «] 

M im alternative limitation to a person in ease 
at the date^of the will. 

It U clearly settled that if there be two alterna- 
tive limitations, one branch of which is too remote, 
Si the other of which is capable of taki^ effect, 
the ct. will diaregard the invalid limitation & 
give effect to that which is legal (Bomilly, M.B.). 
— He Thatcher’s Trusts (1869), 26 Beav. 365 ; 
68 £. B. 989. 


Annotation : — ^FoUd. lie Hewett's Sottlmt., Hewett i^. 

Eldrldae, [1915] 1 Ch. 810. 

886. .]— Willson v. Corley, [1870] W. N. 

46. 

887 . .] — Testator devised his freehold 

estates in W. to his third son S his issue male, 
with remainder to his fourth son S his issue male, 
in strict settlement; & he devised his real 
estates in 0. to his fourth son & his issue male, 
with remainder to his fifth son & his issue male, 
in strict settlement. By a shifting clause it was 
provided that if his fourth son, or any issue male 
of his fourth son, should become actually entitled 
to the possession of his W. estates, & ii his fifth 
son or any of his issue male should be then living, 
the limitation of his C. estates in favour of his 
fourth son, or his issue male, should absolutely 
cease. He bequeathed his leasehold estates in 
C. to trustees upon such trusts as, regard being 
had to the difference in the tenure of the premises 
respectively, would best or most nearly correspond 
with the uses declared of the C. freeholds. The 
third son died a bachelor in the lifetime of the 
fourth son, who thereupon entered into possession 
of the W. estates : — Held : (1) the fifth son was 
entitled tg the rents & profits of the G. leaseholds, 
because they were mven upon an executory trust ; 
& assuming the shifting clause, if applied verbatim 
to the leaseholds, to be bad for remoteness, it 
ought to be so modified as to render it free from 
that objection; (2) the shifting clause was 
divisible, &, in the events which happened was 
not bad for remoteness. — Miles v. Harford 
(1879), 12 Ch. I). 691 ; 41 L. T. 378. 


Annotationa : — Aa to (1) Bsfd. Be Norton, Norton v, Norton, 
[1011] 2 Oh. 27 : Be Beresford-Hope, Aldenham «. 
Boresford-Hope, [1917] 1 Oh. 287. Aa to (2) Be!d. Be 
Bence, Smith e. Bonoe, [1891] .3 Ch. 242 ; Portraan v. 
Portray, [19221 2 A. C. 473. Chnerdtly, Hontl. Pole r. 
Pole, Muudy Polo r. Pole, Martin o. Pole, [1924] 1 Ch. 156. 

888. .] — Devise of real estate to trustees 

in fee, upon trust for J. for life, & after his death 
upon trust for his children who should attain 
twenty-one, & the issue of any child who should 
die under twenty-one leaving issue who should 
atWn that age ; but. in case thei'e sliould be no 
child, nor the issue of any child of J. who should 
attain twenty-one, the property was to be held on 
trust for the child or children of B. who should 
respectively attain twenty-one, if more them one 
in equal shares. Provided always, that the rents 
of the trust premises should, during the term 
of twenty-one years from the day next before 
the day of testator’s death, be accumulated by way 
of compound interest, & the accumulated fund 
should be held in trust for the child, if only one, 
or all the children equally, if more than one, of 
B. who should attain twenty-one. J. died without 
ever having had a child. B. had six children who 
attained twenty-one. The youngest of them was 
bom after the eldest had attained twenty-one, 
but before the end of the period of accumulation : 

; the gift over to ^e children of B. was 
divisible mto two distinct alternative gifts, 3 ^., 
(o) a gift over in the event of there never being 
any child of J. ; (&) a gift over in the event of no 
child or issue of any child of J. attaining twenty- 


one ; & consequently the first alternative was not 
too remote, & the gift over was in the events which 
had happened good. — ^Watson v. Young (1886), 
28 Ch. D. 436 ; 54 L. J. Ch. 602 ; 33 W. B. 
637. 


Annotationa Be Benoe, Smith v. Benoe, [1891 IS 

Ch. 242. . Oonid. Be Stephena, Kilby v. Betts, [19041 1 C$. 
322. Refd. Be Harvey. Peek e. Savory (1888), 39 ^ D. 
289 ; Be Hancock, Watson v. Watson (1900), 70 L. J. Oh. 
114. Mentd. Be Knapp's Settlmt., K^pp e. Vassall, 

B 1 Ch. Ol: Be Canney’s Trusts, Mayers v. Strover 
, 101 L. T. 906. 


880 . .] — ^Testatrix, after settling a sum of 

money upon trusts for M., a married niece, for 
fife with power to appoint the income to any hus- 
band who might survive her for his life, with re- 
mainder to her children, if any, at twenty-one, 
settled three other sums of money upon such trusts 
& with such powers in favour of £., B., & J., 
three unmarried nieces, & their respective husbands 
& children, if any, as should correspond with the 
preceding trusts & powers in favour of M. & her 
husband & children, if any. Testatrix directed 
that, in case none of her meces should have eaiy 
child who should become entitled to the principal 
sums under the trusts aforesaid, then all the principal 
sums should, subject to the preceding trusts, be 
held in trust for a class of persons, ascertained 
within due limits, in such shai^, etc., as the last 
survivor of the four nieces should by will appoint. 
M. died without having had a child, & E., B., 
& J. all died unmarried ; & B., the l^t survivor 
of them, by her will executed the power in favour 
of the class mentioned in the ultimate trust. On 
the death of B., the question arose whether the 
ultimate trust or gift was not void for remoteness 
on the ground tlmt, if the power to appoint to 
husband^ had been exercised, the period for 
ascertaining the class in the ultimate gift mi|[ht 
have infringed the rule against perpetuities, 
because the husbands need not necessanly have 
been bom in the lifetime of the settlor : — Held : 
it was a case of alternative independent gifts 
within the principle of Monypenny v. Dering, 
No. 548, post^ & Longhead v. Phelps^ No. 376, 
ante ; & inasmuch as the power in favour of hus- 
bands was never exercised, the ultimate gfft in 
the events which had happened was valid, & 
therefore the appointment made by B. was good. 

There is in the first instance a limitation . . . 
to a married niece & her children ... & then 
there are limitations to throe unmarried nieces 
& their children, with a power for the nieces to 
appoint to any husband whom they may marry, 
who may survive them for a life interest or any 
less interest. Those husbands, of course, would 
not necessarily be born in testatrix’s lifetime. 
If, therefore, there had been, not a power to appoint 
to such husbands, but in each case an actued life 
interest given to such husbands, & the class of 
children, to take was not to be ascertained until 
the death of the survivor of such niece & her 
husband, the gift to the class would be void for 
perpetuity, because the class would not be 
reasonably ascertainable within a life or Jives 
in being & twenty-one years afterwards (Far- 
well, J.).— Bowles, Page v. Page, [1906] 
ICh. 371; 74 L. J. Ch. 338 ; 92 L. T. 666. 
Annotation : — ^Apld. Be Davies & Kent's Oontraot, [1910J 

2 Oh. 35. 

890 . .] — Testator devised his real estate to 

trustees upon trust to pay the income to his three 
children, &, in the events which happened, to 
the survivors & survivor of them for their fives, 
with power for any child to appoint by will a 
live interest to his or her wife or husoand, & 
directed that upon the death of the last survivor 
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of all his children & any husband or wife to whom 
an appointment had been made, bi« trustees should 
sell his real estote &> divide the proceeds equally 
between all his grandchildren then living. No 
ajppointment had been made to any husband or 
yme not born in testator's lifetime. One child 
died without issue, & the other two had become 
trustees of the will as well as tenants for life ; 
they had sold part of t^tator’s estate in 1898 
as tenants for life, exercising the statutory power, 
& had also received the purchase-money as 
trustees: — Held: (1) the trust for sale was not 
bad for perpetuity, there being alternative in- 
dependent g^s, on the principle stated in lie 
BowleSf Page y. Page, No. 389, ante, & inasmuch 
as the power in favour of a husband or wife had 
not been exercised so as to raise any question of 
perpetuity, the ultimate gift to the grandchildren 
was, in the events which had happened, valid. 

It seems to me that this case falls within the 
principle laid down by Farwell, J,, in He Bowles, 
Page v. Page, No. 389, ante. It is a case in which 
we have not to deal vdth limitations made by 
testator liimself in this form, but we are dealing 
with what will be the effect of the creation under 
the power of a fresh interest in some unborn 
person. That brings the case into the class of 
alternative gifts, one of which may be perfectly 
good & the other may be distinctly bad, having 
regjird to the rule against perpetuities (Cozens- 
Hardy, M.K.). 

(2) It has not been contended & it could not 
be contended that it would be sufficient to find 
in the will a trust for sale or a futui*o event, if 
that future event was itself necessarily void on 
the ground of perpetuity. The only question for 
us on this part of the case is to say whether at the 
date this sale took place, there was a trust for 
sale on a future event, which might or might not 
be a good trust for sale (Cozens-Hardy, M.B.). 
— Re Davies & Kent’s Contract, [1910] 2 Oh. 
35 ; 79 L. J. Ch. 689 ; 102 L. T. 022 ; 26 T. L. K. 
457, C. A. 

Annotaiiun : — Gmerally, Mentd. Rc Johnson h S. K. (1913), 

57 Sol. Jo. 717. 

391. .] — Re Bullock’s Will Trusts, 

Bullock v. Bullock, No. 554, post, 

392. .] — Testator made certain provision 

out of part of the residuary estate for his nephew 
K. during his life, & as to all the residue gave the 
same upon trust for the first son born of the body 
of R. as should live to attain twenty-one, provided 
such son should be christened John or should 
assume the name of Jolm Davey, the whole of 
the capital to be paid to him on attaining twenty- 
one, & in default of any such son upon trust for 
the first son bom of the body of either of the 
daughters of R. who should attain twenty-one, 
provided as aforesaid, & in default of any such 
son of a daughter then in trust as to one half 
of the capital for the first daugliter of R. who 
should have attained twenty-one, her exors. & 
administrators, & as to the other half for charities, 
“ & in case of the death of B. without leaving 
lawful issue as before mentioned then as to the 
whole thereof” upon trust for certain charities. 
R. died without ever having had a child, & his 
next of kin & heir-at-law claimed his residuary 
estate on the ground that the ultimatfj gift to 
charities was void for remoteness : — Held : the 
ultimate trust for the charities was an alternative 
& independent gift upon an event ascertainabl(3 
at the death of R. & was good. — Re Davey, 
Frisk v. Mitchell, [1916] 1 Oh. 837 ; 84 L. J. 
Ch. 606; 113 L. T. 60, C. A. 

893; Necessity lor expression of alternatives in 


instrument.] — ^A. devises an advowson to the first 
or other son of B. that should be bred a clergyman, 
& be in Holy Orders, in fee, but in case B. i^ould 
have no such son, then to 0. in fee. Both devises 
are void, as depenmng on too remote a contingency ; 
though B. dies without having h^ a son, the 
heir-at-law of the devisor, & not 0. is entitled. 

The devise over to C., as it depended on the 
same event was also void, for the words of ^e 
will would not admit of the contingency being 
divided (per Cur.). — ^Proctor v, Bath & Wells 
(Bp.) (1794), 2 Hy. Bl. 358 ; 126 E. R. 594. 
Annotatuma .*-~Coil8d. Monypenny v. Derine (1852), 2 De 

G. M. & Q. 145 ; Hancock v, Watson. [19021 A. C. 14. 

Re!d. Tollemacho v. Coventry (1834). 8 Bll. N. 8. 647 ; 

Dungannon v, Smith (1846). 12 Cl. & Fin. 646 ; CatUlu 

t>. Brown (1853), 11 Hare, 372 : Eserton v, Brownlow 

(1853), 4 H. L. Cas. 1 ; Evers v. Challls (1859), 7 H. L. Caa. 

532 ; Re Bence, Smith v. Bence, [1891] 3 Ch. 242. 

894. .] — Monypenny v. Dbrino, No. 648, 

post, 

895. .] — The will of a U^statrix contained 

an ultimate limitation of her real estate to her right 
heirs in case both lier daughters, for whom & 
their husbands & issue provision had already 
been made by the will, should die without leaving 
any child or the issue of any child living at the 
death of the survivor of their respective then 
present or any futuro husbands. Her personal 
estate was bequeathed by reference to the trusts 
of the real estate. Both the daughters died 
leaving their respective first husbands surviving 
them, but no issue : — Held : the gift over was 
void for remoteness, as it was not in the alterna- 
tive on the happening of either of two distinct 
evcqts, but a gift of one event involving two things, 

6 as testatrix had not severed the gift the ct. 
could not do so. — Re Harvey, Peek v. Savory 
(1888), 39 Ch. D. 289 ; 60 L. T. 79, C. A. 

Annotation : — Apld. Re Huucock, Watson v, Watson, [1901] 

1 Ch. 482. 

896. ,] — Testator gave one-fifth share of 

liis residuary estate upon trust for his son A. 
for life, & after his death upon trust for such child 
or children of A, as being a son or sons should 
attain twenty-one. or being a daughter or daughters 
should attain that age or marry, &> also such child 
or cliildren of any son or daughter of A. who might 
die under the age of twenty-one years as should 
live to attain twenty-one, or, being a daughter, 
to be married, in equal shares & proportions 
per stirpes. The four other fifth sliaros were 
given by reference on similar trusts for testators 
daughters B. C. D. & E. respectively, & their 
respective issue, & testator declared that if any 
or either of A. C. B. D. & E. should die without 
leaving any lawful issue who should live to attain 
a vested interest in their respective shares of the 
estate, the share or shares to which such failure 
should happen should go over on the trusts therein 
mentioned. B. died without ever having had a 
child : — Held : the ptt over in the event of B.’s 
dying without leaving lawful issue who should 
live to attain a vested interest could not be split 
BO as to make the gift over take effect in the event 
wliich had happened of her dying without ever 
having had a child. — Re Bence, Smith v. Bence, 
[1891] 3 Ch. 242 ; 60 L. J. Ch. 636 ; 65 L. T. 630 ; 

7 T. L. R. 693, C. A. 

Annotation : — ^Retd. Re Hancock, Watson v, Watson, [1901] 

1 Ch. 482. 

397. .] — A will made in I860 gave resi- 

duary personal estate to trustees in trust for 
testator’s wife for life Sc after her death, which 
happened, to be divided into five portions which 
tester allotted thus : ” To S., a married woman, 
I give two of such portions ” Sc directed that the 
two-fifths allotted to S. should remain in trust 
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8«eL S.—Apiaieali<mofniie iw general : Sub^eede, 0, 

. 7» 8 d? 9. Sed* 4 ; Sub-eed. 1, A. ^ -B.j 

lor Iter life for her separate use & from & after 
her decease in trust for her children upon attaining 
twenty-flye if sons or upon attaining twenty-one 
or xnaniage if daughters : ** but in default of any 
such issue ** the two-fifths to be divided among 
the children of 0., payable to sons at twenty-five 
or to daughters at twenty-one or marriage. 
S. died wi&iout having had a child. At hOT 
death there were children of C., daughters who 
had all attained twenty-one or married : — Held : 
(a) that the whole gift over on the death of S. 
was void for remoteness & could not be split up 
into separate contingencies, so as to be construed 
as a gift over on one contingency, that of S. having 
no child ; & (6) upon the death of S. there was 
no intest^y as to the two-fifths but that by reason 
of the invalidity of the gift over on her death 
the original absolute gift remained & upon her 
death passed to her representatives. 

Where there is an absolute gift to a legatee in 
the first instance, & trusts are engrafted or imposed 
on that absolute interset which fail, either from 
lapse or invalidity or any other reason then the 
absolute gift takes effect, so far as the trusts have 
failed, to the exclusion of the residuary legatee 
or next of kin as the case may be. 

If a devise can take effect as a remainder it shall 
do 8d (liORD Davby.) — Hancock v, Watson, 
[1902] A. 0. 14 ; 71 L. J. Ch. 149 ; 86 h. T. 
729 ; PO W. R. 821, H. L. 

jitmoiaiions : — BeU. He Davies & C!ontract (1010). 

102 L. T. 622 ; Re Norton, Norton v. Norton, [1911] 2 Ch. 
27 : Re. Hewett's Settlmt., Hewott v. Eldridge, [1915] 
1 Oh. 810 ; Re Jones, Last o. Dobson. [1916] 1 Ch. 246. 
Mentd. Re Wood, Wood r. Wood, [1901] 2 Ch. 578 ; Re 
Currie's Bettlmt., Re HooMr, Hooper v. Williams, [1910] 
1 Oh. 329 : Me Harrison. Hunter v. Bush, [1918] 2 Ch. 59 ; 
Moryoseph v. Moryoseph, [10201 2 Ch. 33 ; Be Atkinson, 
Atkinson o. Welghtnian, [1925] W. N. 30. 

898. Gift over simple In expression — Construc- 
tion as contingent remainder.] — Evers v, Chalus, 
No. 884, ante. 


Sub-sect. 7. — Duration of Limitations and 
Postponement op Enjoyment. 

See Settlements ; Wiujj. 


Sub-sect. 8. — Limitations to a Series of 
Persons. 

899. General rule — Effect of remoteness as to 
one person.] — Dungannon (Ixird) v. Smith, No. 
0, ante. 

400. .] — Cattlin V. Brown, No. 95, 

ante. 

Chattels settled as realty .] — See Settlements ; 
Wills. 

Construction of limitations .] — See Settlements ; 
Wills. 


Sub-sect. 9. — Q tttrh Cases. 

401. First heir male attaining twenty-one — 
Teimnt in tall.] — Testator bequeathed chattels to 
wustees, upon trust to permit them to be used 
persons who, for the time being, 
would be entitled to the possession of his mansion 
“awiage settlement or his wiU, 
until a tenant in tail of the age of twenty-one 
years should be in possession of his mansion house ; 


& then the chattels were to belong to such tenant 
in tail. Testator was, under his maniage settle- 
ment, tenant in fee, subject to some prior limita- 
tions, which all faded at his death ; &, under his 
will, his brother became tenant for life with remainder 
to his, the brother’s, eldest son in tail, & died, 
leaving such eldest son then of the age of twenty- 
one years : — Held : the gift of the chattels to the 
first tenant in tail who should attain twenty-one 
was too remote, & the will gave the brother’s 
eldest son no title to them. — Ibbetson v. Ibbbtson 
(1840), 6 My. & Or. 20 ; 10 L. J. Ch. 49 ; 41 B. R. 
281, L. C. ; mbsequent proceedinge (1843), 13 Sim. 
544. 

AnnoiaHons : — ^Apld. Ferrand v. Wilson (1845), 4 Hare, 344. 

FoUd. Dungannon v. Smith (1846), 12 Cl. & iTn. 546 ; 

Re Atkinson, Atkinson u. Atkinsou, [1916] 1 Ch. 91. 

Held. Crosse v. Glennie (1843), 2 Y. & C. Ch. Cas. 237 ; 

Walnman v. Field (1854), Kay, 507. 

402. .] — Dungannon (Lord) v. Smith, 

No. 9, ante. 

403. Tenant In tall becoming seised In fee.] — 

Testator bequeathed to his exors. & trustees all 
his personal estate, except such goods as were 
by his will especially bequeathed, & also except 
his leasehold estates, which he declared it to bo 
his intention to exonerate from the payment of 
liis debts & legacies, upon trust, in the first place, 
to pay his debts, funeral & testamentary expenses, 
& legacies ; & in case there should be any residue 
of his personal estate, except as aforesaid, he gave 
the same to his son R. After giving certain 
specific legacies, testator devised all his freehold 
hereditaments to the same tiustees, upon trust 
for his said son R., for life, with remainder to his 
grandson W. for life, with divers remainders over 
in tail. Testator gave all his leasehold estates 
to the same trustees, in trust, to permit the clear 
rents thereof to be received, taken, & enjoyed 
by the person for the time being entitled to the 
freeholds, imtil such person should by good 
assurance become seised of the freeholds in fee 
simple in possession ; & then in trust to convey 
& assi^ the leaseholds to him : — Held: (1) the 
limitations of the leaseholds beyond the life 
estates of R. & W. were void for remoteness ; 
(2) the interest thus improperly attempted to be 
given did not belong absolutely to W. as the last 
tenant for life, nor did it pass by the residuary 
bequest to R., because the exception of the lease- 
holds out of the residuary gift was not simply 
for the purpose of making a separate bequest of 
them, but also to exonerate them from the pay- 
ment of the debts & legacies ; &, therefore, beyond 
W.’s life estate, the leaseholds were undisposed of 
by the will, & belonged to wie next of kin of 
testator. — ^Wainman v. Field (1854), Kay, 507 : 
69B. B. 216. X . 


Mnouttume: — As to 
23 Ch. D. 218. I 
W. R. 753. 


Anna, mignt v. HartnoU (1883), 
Torrens v. MUlingtou (1878), 26 


404. Future working of minerals Until pits 
exhausted.] — Be Wood, Tullett v. Colville, No. 
297, ante. 

406. If minerals worked.] — Thomas v. 

Thomas, No. 31, ante. 

406. .] — Edwards v. Edwards, No. 

174, ante, 

407. On appointment of next colonel — Gift to 
volunteer corps.]— Testator bequeathed a sum of 
£100 to be provided to the Central London 
Rangers, a volunteer corps, on the appointment 
of the next Lieutenant Colonel : — Held : the gift 
was void because it infringed the rule against 
peipetuities. — Be Stratheden & Campbell 
(Lord), Alt v. Htratredbn & Campbell (Lord). 
[1894] 3 Ch. 206 ; 03 L. J. Ch. 872 ; 71 L. T. 
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^ T. L. R. 674 ; 38 Sol. Jo. 

602 ; 8 B. 615. 

Oonn. v. Heather, [1906] 

S S?* S?« He Nottaflre, Jones v. Palmer. [1895] 

Harrington v. Watts, [1905] 2 Ch. 

60 ; Be Gray, Todd r. Taylor. [1925] Ch. 362. 

408. On marr^e or death of unmarried 
daughter — Appointment under power in marriage 
settlement.]— By a marriage settlement in 1793 a 
fxmd was settled in trust for the husband & wife 
successively for life with remainder for children 
of the man^e as the husband & wife should 
jointly appoint. In 1835, there being then seven 
children of the marriage, including three unmarried 
daughters, the husband & wife appointed out of 
the fund £1,600 to be paid to each of the three 
unmarried daughters “ who should thereafter 
marry ** ; &, so long as those three daughters, 
or any or either of them, should be living & 
unmarried, directed that the income of the residue 
of the fund should be paid to them, or such of 
them as should from time to time be living & 
unmarried, equally ; & “ in case one or two only 
of them should marry,** which happened, then 
that after the death or marriage of sucli one as 
should be' last living & unmarried the capital of 
the residue should be paid to the four other children 
& such of the three unmarried daughters “ as 
should marry as aforesaid,** equally : — Held : 
(1) the ultimate gift over of the residue of the 
fund was void for remoteness, as the class was 
not necessarily ascertainable within twenty-one 
years after the death of the survivor of the 
appointors ; (2) the appointment of the three 
sums of £1,600 was also void for I'cmoteness, as it 
could not be ascertained whether a daughter would 
marry within twenty-one years after the death of 
the survivor of the appointors ; (3) the appoint- 
ment of the income of the residue of the fund to 
the three unmarried daughters was a valid appoint- ! 
ment of one-third to each daughter so long as 
she was living & unmarried ; but, so far as it 
purported to be a gift over of such one-third 
on her marri^e, was void for remoteness. 

The question is whether this is good, seeing 
that the daughters may marry more than twenty- 
one years aftei the death of the survivor of the 
husband & wife, & that until a daughter marries, 
it is necessarily left uncertain what will be taken 
by the other children, & what is to be token by 
them under the appointment or under the pro- 
visions of the settlement if there be no appoint- 
ment. That seems to be obnoxious to tlie rule 
against perpetuities (Kbkewich, J.). — He Gage, 
Htll V. Gage, [1898] 1 Ch. 498 ; 67 L. J. Ch. 200 : 
78 L. T. 347 ; 46 W. li. 569. 

409. When all charges on land cleared.] — He 
Bewick, Bylb v, Bylb, No. 299, ante. 

Construction of limitations.] — See Settlements ; 
Wills. 


Sect. 4.— APPUCAHON OF RULE TO POWERS. 

Sub-sect. 1. — Bbmotbness in Donee of Power. 
A. In General. 

5ec, generally. Powers. 

410. Donee must be ascertainable within per- 
petuity period.] — Be Hargreaves, Midgley v. 
Tatlby, No. 27, ante. 

411. Donee may be survivor of several living 
persons.] — ^Bobinson v. Hardcastle, No. 68, 
ante. 

412. .] — Thellusson v. Woodford, No. 

67, ante, • 


B, Severable Powers, 

413. Exercisable by person within limits of rule 
— ^Named person & others.] — gift of all the 
residue, r^ & personal, to A., upon trust to 
divide it into two moieties, the income of one 
moiety to go to A* for life ; & testator empowered 
his trustees to set apart out of this moiety £5,000, 
& to advance, by way of loan or absolute gift, the 
whole or any paH of such sum to B. or all or any 
of his child^n, in such manner as to A. or other 
testator's trustees should seem meet ; & when 
B. & his children were aU dead, then the said sum 
to be subject to the trusts of the other moiety of 
the residue ; Sa he appointed A. sole exor., & 
inserted in the will a power of appointii^ new 
trustees: — Held: (1) the power was divisible, & 
was to be considered as two powers, one to be 
exercised* by A. & the other by the succeeding 
trustees in default of A.*s exercising his power, & 
the former power was valid, whatever might be 
said of the latter ; (2) such power was not bad, 
because it contemplated an appointment to 
objects, some of whom were too remote, but a 
valid appointment thereunder might be made to 
such of its objects as were within the proper 
limits. — ^Attenborough v. Attenborough (1856), 
1 K. & J. 296 ; 25 L. T. O. S. 155 ; 69 E. B. 470. 
Annotation: — Aa to (1) Retd. lie Do Soramory, Coelenbier 

V. De 8ominory» [1912] 2 Ch. 622. 

414. .] — (1) A special power which, 

according to the true construction of the instru- 
ment creating it, is capable of being exercised 
beyond lives in being & twenty one years a^r- 
wards is, by reason of the rule against perpetuities, 
absolutely void, but if it can only be exercised 
within the period allowed by the rule, it is a good 

r wer, even although some particular exercise of 
might be void because of the rule. If a power 
be given to a person alive at the date of the ^tru- 
ment creating it, it must of course, if exercised at 
all, be exercised during his life, &> is therefore valid. 
If a power can be exercised only in favour of a 
person living at the date of the instrument creating 
it, it must, if exercised at aU, be exercised during 
the life of such person, & is therefore unobjection- 
able. (2 ) The instrument itself may expressly limit 
a period, not exceeding the legal limits, for the 
exercise of the power ; & where the settlor has 
used language from which the ct. may fairly infer 
that he contemplated the creation, not of a single 
■power, but of two distinct powers, one of which 
only is open to objection because of the rule 
against perpetuities, the ct. will avoid the latter 
only & will give effect to the power which is 
not open to this objection. Thus, although a 
power vested in the trustees for the time being 
of a settlement has apparently been uniformly 
looked on as a single & indivuible power, it may 
be otherwise if the power be limited to A. & B. or 
other of the trustees of the settlement for the 
time being. In this case the ct. may treat the 
settlor as having created one power vested in A. 

& B. while trustees, & a distinct power vested in 
their successors, in wliich case the power vested 
in A. & B. would be open to no objection on the 
ground of remoteness. 

Testatrix, who waa domiciled & died in England, 
by her will appointed C. & D. exors., & gave all 
her real & reuduai^ personal estate, except her 
shares in a certain Inrench co., to ** 0. & D., here- 
inafter called * my trustees,* ’* upon trust for sale, 

& to hold the net proceeds, after payment of her 
debts & funeral testamentary expenses, uypn 
trust to pay a certain charitable legacy, & to divide 
the lesiaue into thirteen parts, as to eleven of 
them upon certain trusts, “ & as to two other of 
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Sect, 4. — ApplicaHon of rule to powers: Sub-sed. 1, 

B, ; 8ulhseol8» 2 ife 8.] 

Buch parte upoii trust to pay the capital or income 
thereof, or neither, to my nephew E., or to apply 
the capita] or income thereof, or any part of either, 
for his benefit, or for the benefit of his wife or anj 
child or children of his as my trustees may in their 
absolute & imcontroUed discretion consider desir- 
able ; Sc she gave all her twenty one shares in 
the Er^ch co. “ to my trustees ** upon trust to 
sell or retain the same Sc to hold the same upon 
trust for certain persons. Seven of the shares 
were charged with the payment of certain legacies : 
— EM : (3) if one power only was vested in these 
trustees, it might, according to the true construc- 
tion of the will, be exercised during the life of any 
child of E. whether alive at testatrix’s death or 
bom afterwards, Sc was therefore avoided by the 
rule against pemetuities ; (4) there were two 
powers vested in the trustees for the time being of 
the wiU (a) to pay either capital or income to E., 
which was only capable of being exercised during 
his life, Sc (b) a power to apply either capital or 
income for the benefit of E., his wife or children, 
which was capable of being exercised beyond the 
period allowed by law, & the former power must 
be upheld &r the latter rejected. — lie De Som3£EEY, 
COELENBIBR V. De Sommery, 11012] 2 Ch. 822 ; 82 
L. J. Oh. 17 ; 107 L. T. 253, 823 ; 67 Sol. Jo. 78. 

^ Apld. ite Allott, Hanmer u. Allott, 
[1924] 2 Ch. 498. ^flto(3)Rold. Iif> Caasol, Public Trus- 
ts V. Mountbatten, [1926] Ch. 368. Omendly, Reid. 
Kennedy v. Kennedy, [1914] A. C. 215. Mentd. He 
Scott, Scott V. Scott, [1915] 1 Ch. 692 • He Qros'venor, 
Groav^orc. Gros^nor, (1916f2 Ch. 376 ; Re Scott. Scott 
(i ^^60 J Ch^ile ^ ^ Hewett. Eldrldge u. Hewett 

415, Limitations depending on or 

expectant upon a prior limitation, which is void 
for remoteness are themselves invalid ; but limita- 
tions in default of appointment imder a power 
wliich is void for remoteness are not necessarily 
invalid unless they are themselves obnoxious to 
the rule against perpetuities. 

The powers of appointment conferred on Mrs. F. 
jointly with her husband, & on her if she survives 
him, ^pear to me to bo valid ; but the power 
purported to be conferred on a husband of hers 
who may sur>dve her, may be, & 1 will assume is, 
open to obj^tion (Stirling, J.). — Re Abbott, 
Peacock v. Fbigout, [1893] 1 Ch. 64 ; 62 L. J. Ch. 
46 ; 67 L. T. 794 ; 41 W. K. 164 ; 3 R. 72. 

^ Howett*s Settlmt., Hewett v. 


Sub-sect. 2. — ^Remoteness tn Conttnoency on 
Which Power Exercisable. 

416, Contingency must be within perpetuits 
perlod—Power exercisable by will only— Donee 
alive at creation of power.]— Testator bequeathed 
a Bimi of stock in trust for all or such one or more 
exclusive of the others of the children of hi^ niece, 
as she should, by her will, appoint ; Sc, in default 
X bi trust for all her children living 

pie niece, by her will, appointed 
fifijOOO, part of the stock, to her daughter, for her 
separate use for life ; Sc after her death, to such 
persons, ^c.,^ as the daughter should, by will, 
appomt. Sc, in default of appointment, to the 
8 two sons. The two sons & the daughter 


were the niece’s only children. Sc they were all 
living at testator’s death. After the death of the 
niece, her two sons Sc daughter Sc the husband of 
the daughter executed a deed by which, after 
reciting that it was conceived that the testamentary 
power of appointment given to the daughter, was 
mvalid, as being an excessive execution of the 
power given to her mother, Sc that it was also 
conceived that, if that power should be valid Sc 
I should not be exercised, than Sc in either event the 
reversion of the £6,000 expectant on the daughter’s 
death, belonged to her two brothers Sc to herself Sc 
her husband; the parties, in order to obviate 
any doubts respecting the same Sc to carry their 
mother’s intention into effect, assigned the fund 
to two trustees, in trust for the daughter, for her 
separate use for life, Sc, after her death, for the 
husband for life. Sc after his death, for the children 
of the daughter & her husband, Sc if they should 
all die imder twenty one, in trust for the daughter’s 
next of kin ; Sc the daughter alone was empowered 
to appoint new trustees of the deed. A few months 
afterwards, the daughter made a will, in exercise 
of the power given to her by her mother. Sc 
appointed the fund to her husband absolutely. 
Some time afterwards she executed a deed, by 
which she appointed a new trustee of the prior 
deed. Shortly afterwards she died, leaving her 
husband Sc four children surviving : — Eeld : the 
testamentary power of appointment given to the 
daughter was valid : the first deed was not 
intended to operate, unless that power should be 
either void or not exercised i the daughter’s will 
was a good execution of the power, Sc was not 
revoked by the second deed. — Phipson v. Turner 
(1838), 9 Sim. 227 ; 2 Jur. 414 ; 59 E. R. 345. 
Annotations : — ^Diitd. Jebb v. Tugwoll (1866), 20 Boar. 84. 

Apld. Morse V. Martin (1866), 34 Beav. 600. FoUd. Blark 

1 ). Dakyns (1874), 10 Ch. App. 35. Refd. Kwartu. Ewart 

(1863), 1 Eq. Rop. 636 ; Re Hughes, Hughes v. Footner, 

[1921] 2 Ch. 208. 

417, ,] — \ fatlier, under a 

power to appoint to his children, appointed a 
share to a daughter for life, for her separate use, 
with remainder as she should by will appoint : — 
Held : this was a good execution of the power. — 
Morse v, Martin (1865), 34 Beav. 500 ; 55 E. B. 
728. 

— ^Hentd. Be Walker, MacCoU v. Bruce, [1908] 

418. .] — Testator gave certain 

property upon trust for his granddaughter A. for 
life. Sc after her death for her children or some of 
them, as she should by deed or will appomt. A. 
by her will,, appointed one-fifth of the fund to 
each of five chifaren, ail of whom were living at the 
death of the original testator, for life, Sc (Hrected 
tha|b, after the death of each child, the share in 
which the child had a life interest should be held 
in such manner as-the child might by will appoint, 
with limitations over in default of appointment in 
favour of the survivors in different events : — Held : 
a good exercise of the power of appointment. 

As to the question of perpetuity, the arguments 
adduced have no bearing whatever. There 4 b no 
doubt that, under the power which original 
testator by his wiU gave to his granddaughter, 
she might have given a power to appoint to 
children bom after his death, Sc might, therefore, 
have contrived to give intei'ests which would be 
void under the rules against perpetuities. But it 
does not follow that because the original power 
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Specif power of appointment by vfi] 
l8 valid within the rule age^t pe 
petmties, no matter what oondltloi 
are impomd by the will exereddng tl 
power. If, at the date of thedeat 


of appointor, it la clear that the 
person or class intended to be benefited 
must be asoortatned. Sc the property 
vest, within the period of twenty-one 
years from that date.— Wmis v. 
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might have been badly exerciaed, yet, if it is bo 
exercised as not to infringe the rule, the possi- 
bility of its being exercised in another way would 
make the power void (Lord Cairns, C.). — Slark 
t;. Dakyns (1874), 10 Ch. App. 36 ; 44 L. J. Oh. 
206 ; 31 L. T. 712 ; 23 W. R. 118, L. C. & L. JJ. 

AnwMiqn .'TyBeM. Be Abbott, Peacock v. Frlgoot (1892), 
ftl W. R. 154. 

Donee unborn at creation of 

power*] — Testatrix had, \mder her marriage 
settlement, a power of appointment of a certain 
fund to & among the children of the marriage. 
By her will, purporting to be in- execution of wie 
power, she appointed a portion of this fund to a 
son for life, with remainder to such persons as he 
should by his will appoint. By her will there 
was also a general residuary appointment, subject 
to all other appointments to her three daughters. 
She also gave other bequests to these daughters out 
of her own property : — Held : the execution of 
the power in favour of the appointees after the 
son’s life interest, was void for remoteness. — 
Wollaston v. King (1869), L. R. 8 Eq. 165 ; 38 
L. J. Ch. 61 ; 20 L. T. 1003 ; 17 W. R. 641. 
Anti4>taHon8j--F(dld. Morgan v. Gronow (1S7.S), L. R. 16 
KQ;, 1- Conid-^Rc Abbott, Peacock v. I'rigout, 11893] 
1 Ch. 54. Mentd. Bate v. WillatB (1877), 37 L. T. 221 ; 


^ Brooksbank, Beaucicrk v. James (1886), 34 Ch. D. 160 ; 
Be Chosham. Cavendish v, Dacre (1886), 31 Ch. D. 466 ; 
Be Bradshaw, Bradshaw v. Bradshaw, (1902] 1 Ch. 436 ; 
Be Beales* Settlmt.. Barrett v. Beales, [1905] 1 Ch. 256 ; 
Be Oliver’s Settlmt., Evered v. Leigh, [1905] 1 Ch. 191 ; 
Be Nash, Cook v. Frmerlck, [1910] 1 Ch. 1 ; Be Macartney, 
Macfarlano v. Macartney, [1918] 1 Ch. 300. 

420. .] — Cooke v. Cooke, No. 

458, post 


421. Power exercisable after sale of pro- 

perty — Sale directed after perpetuity period.] — 

(1) The rule against perpetuities requires that not 
only the extreme limit of the class of persons who 
may take, but the actual persons who are to take, 
should be ascertained within the prescribed period. 

Tlie rule against perpetuities requires, in my 
view, the asceit^inment within the peiiod not only 
of the extreme limits of the class of peraons who 
may take, but of the very persons who are to take, 
& that because the rule is aimed at the practical 
object of telling who can deal with the property, 
& if you cannot tell who are entitled to the pro- 
perty, but only who may become entitled to the 
property, the property is practically tied up 
(Pry, j.). 

Testatrix directed property to be sold at a 
period beyond the hmit prescribed by the rule 
against perpetuities, & the proceeds to be divided 
between such of her grandchildren living at the 
time of the sale in such proportions as testatrix’s 
sister should by will appoint : — Held : an appoint- 
ment made by a will of the sister before the sale 
was a bad exercise of the power ; as the class of 
grandchildren living at the time of the sale could 
not be ascertained within the prescribed limit, the 
gift was void for remoteness, notwithstanding 
that the entire class of grandchildren must be 
ascertained within the prescribed limit. 

(2) Semble: a power of appointment among 
such members of a class as shall survive a con- 
tingency cannot be exercised imtil the contingency 
takes place. 


(3) The second objection, which 1 think is 
equally fatal, is this, that C. H. exercised a power 
of appointment amongst a class of persons who 
were not ascertained at the time she exercised it. 
... 1 think that where a power of appointment 
amongst a class of people is given, the appointor 
must know the class — ^must be able to ascertain 
the class amongst whom he or she is so to divide 
the property (Fry, J.).— Blight v. Hartnoll 
(1881), 10 Ch. D. 294 ; 61 L. J. Ch. 162 ; 8ub nom. 
Be Blight, Blight v. Hartnoll, 45 L. T. 624 ; 
30 W. R. 513. 

AnTwtaiiofM : — ^Msntd. Be Morgan, Morgan r. Morgan, [1893] 
3 Cb. 222 ; Be Evans, Thomas v. Thomas (1908), 77 
L. j. Ch. 583 ; Townsend v. Ascroft, [1917] 2 Ch. 14. 


Sub-sect. 3. — ^Remoteness in Contingency on 
WHICH Power Takes Effect. 

422. Contingency must be within perpetuity 
period.] — ^No personal property can be limited on 
so remote a contingency as the death of a person 
dying without issue generally. E. R. by will 
appointed a sum of £3,000 to several persons in 
different proportions, upon the death of her son 
without issue, or without making any disposition 
by will or deed. The son survived his mother, 
but died without issue, &; without making any 
disposition by will or deed. On a bill Bled by the 
several parties to recover their shares of this 
legacy : — Held : the gift over depending on the 
son’s dying without issue generally, was, by the 
known rules of law &; equity, too remote to take 
placQ, & therefore void.-^REY v, Montagu 
(1770), 3 Bro. Pari. Cas. 314 ; 1 E. R. 1341, L. C. 

428. .] — ^A. by will devised to trustees to the 

use of B. for life, remainder to trustees, etc., re- 
mainder to the first &, other sons of B. remainder 
to the daughters of B. remainder to the use of 
such person as he should appoint by deed ; & 
afterwards by a deed, in which he recited the will, 
he appointed the same premises after the death 
of B. &; failure of her issue, to the use of the first 
& other sons of C., etc.” B. afterwards died 
without issue : — Held : the limitations created 
by the will & the deed Could not be united ; & 
tbe limitation in the latter, to the first & other 
sons of C., etc., was too remote to take effect, 
being after a general failure of issue of B. — 
. Habbrgham V, Vincent (1792), 5 Term Rep. 92 ; 
101 E. R. 53 ; avbseguent proceedings (1793), 2 
Ves. 204, L. C. 

Annotation : — ^Mentd. Venables v. Morris (1797), 7 Term Rep. 

342. 

424. .] — Settlement on husband ^ wife for 

their lives, remainder to the sons in tall male, 
remainder to the daughters in tail, remainder to the 
survivor of the husband & wife in fee, with power to 
the wife, if the husband survived, & all the children 
of the marriage died without issue, to charg^ the 
estate with £5,000 i—Held : the power is void for 
remoteness. — ^Bristow Boothby (1826), 2 

Sim. ^ St. 466 ; 4 L. J. O. S. Ch. 88 ; 57 E. B. 
424. 

Annotations Reia. Ellioombe v. Qomperts (1837), 3 My. 

&Cr. 127 ; Enov. Eno (1847), 6 Hare, 171. 

425. .] — Real estate was devised in 1778 to 

the son-in-law of testator for his life, remainder 
to his daughter, the vdfe of such son-in-law, for her 


Stamps Comb. (1908), 8 S. R. N. S. W. 
287 ; 25 N. S. W. W. N. 104.— AUS. 

n. .] — Bandon (Earl) v, More- 

land, [1910] 1 1. R. 220.— IR. 


perpetuity period.] — A money fund was 
settled in trust for the issue of the 
marriage of M. & his wife ; after their 
deaths in such shares, etc., 6c at such 
times as M. should appoint. M. by his 
wiU, appointed the fund to his three 
sons in equal shares, their xespeotive 
portions to be paid to them as k when 


they should attain their respeotive 
ages of twenty-live years ft not before : 
— Hdd: the appointment was void 
for remoteiie8s.-~MAB8BT e. Barton 
(1844), 7 I. Eq. R. 95.— IR. 


422 ;il. 

Trusts, [1904] 


.1 — Be 
1 1. R. 452. 


Halunan’b 
IR. 
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life, remainder to her first & other sons successively 
in tail, remainder to her daughters as tenants in 
common in tail, with cross remainders between 
them } &, in default of such issue of his daughters, 
to such person or persons as she should by deed 
or will appoint. In 1841, the daughter, the donee 
of the power, executed a deed poll of appointment, 
which, reciting the limitations of the estate by 
the will that she had not any issue of her body, & 
that she was desirous of exercising the power 
subject to the life interest of her husband & herself 
as therehxalter mentioned, appointed that, from 
& after the decease of the survivor of her husband 
& herself, “ & there being a failure of issue of her ** 
said donee of the power, the estate should go, 
remain & be unto & to the use of pltf., his heirs 
& assigns for ever : — H eld : this was a good appoint- 
ment of the estate under the power ; the words 
** & there being a failure of issue of,” etc., must 
be read either parenthetically, or as applying to 
the time of the death of the survivor of the donee 
of the power & her husband. — Eno v. Eno (1847), 
6 Hare, 171 ; 18 L. J. Ch. 358 ; 11 Jur. 748 ; 67 
E. R. 1127. 


426. Power to unborn person to appoint 

so as to take effect on marriage.] — (1) Where an 
appointment is made to take effect out of a trust 
fund generally, & afterwards an appointment is 
made of a specific portion of the trust fund, the 
portion of the fund not specifically appointed must 
be first applied in satisfaction of the iirst appoint- 
ment ; & the specifically appointed portion is only 
to be resorted to in the event of a deficiency. G. 
having, under his marriage settlement, a power 
to appoint amongst his children, appointed a 
portion of the trust fund to his daughter L. for 
life, & after her death as she should by 'will appoint : 
— Eeld : the power of appointment by will con- 
ferred on the daughter was void for remoteness. 

(2) 0. also appointed another portion of the 
^ trust fund upon such trusts to take effect after tJje 
'marriage of his daughter E., then unmarried, os 
she should by deed or will appoint, & in the mean- 
time upon trust for her for lue, & after her death 
as she should by will appoint. E., upon her 
marriage, purjwrted to appoint the fund to the 
trustees of her marriage settlement. G. after- 
wards executed a deed poll by which, after reciting 
the appointments in favour of L. & E. & also other 
appointment, he in exercise of the power given to 
bun by his marriage settlement, confirmed the 
several appointments appearing by the recitals 
to have oeen previously made, & directed & 
appointed that tlie trustees of the settlement 
should hold the trust fimds upon the trusts therein- 
after mentioned ; & he reserved to himself a power 
to revoke the direction & appointment thereby 
made, which power of revocation G. afterwards 
exercised. E. also afterwards made a second 
appointment to the trustees of her marriage 
settl^ent of the fund : — Held : the ori^nal 
appointment in favour of E. was void for remote- 
ness, & could not be supported, as an appointment 
to E. & a re-settlement by her. — ^M organ v. 
Gronow (1873), L. B. 18 Bq. 1 ; 42 L. J. Ch. 410 ; | 
28 L. T. 434, L. C. I 

^ Abbotfc, Peacock v. Prigout, | 

4^. — ;~0~(1) Testatrix gave her residuary 
estate to trustees upon trust to pay one-fifth of 


the income thereof to each of her two sons & three 
daughters for life, & after the death of each 
daughter leaving a husband to pay the income of 
her share to her husband, during his life, & after 
the death of each of her sons & the survivor of 
each of her daughters & any husband with whom 
she might intennarry, leav^ children or more 
remote issue living at the time or such death, in 
trust for the children or more remote issue of 
such son or daughter as he or she might appoint 
& in default of appointment for the children then 
living & the issue of such as might be then dead, 
& in case of the death of any son or daughter 
without leaving issue, then, after the death & 
failure of issue of each son, & after the death of 
the survivor of each daughter so dying & who^ 
issue should so fail & any husband with whom she 
might have intermarried, then the trustees were 
to stand possessed of the share to the income of 
which such son or daughter was entitled, to pay 
the income thereof equally amongst the survivors 
of testatrix's sons & daughters during their lives ; 
& on the death of the last survivor of the sons or 
daughters & the husbands of daughters there was 
an ultimate trust of the corpits for the children of 
sons & daughters who had died leaviiig children 
then living & the issue then living of children who 
I should bo then dead. Testatrix died in 1881, 
leaving her two sons & three daughters her 
surviving. B., one of the daughters, who at the 
date of the will was married, died intestate in 
1903 without having had any children, & leaving 
a husband who died in 1909: — Held: the gift 
over of the income of her share to the survivors 
of testatrix’s sons & daughters was not void for 
remoteness, but there was no valid gift over of 
the corpus of her share. 

(2) Another daughter, F., was also mamed at 
the date of the will. Her husband died in 1895, 
& she had not married again. She had nine 
children, aU of whom were firing & had attainod 
twenty-one. By a deed poll in 1907 in exercise 
of her power she urevocably appointed her share 
to her nine children in equal shares, subject to her 
life interest ; — Held : the limitations, by the joint 
operation of the will & deed of appointment 
created, of the share to the income of which E. 
was entitled for her life were not such as must 
necessarily take effect, if at all, within the limits 
of the rule against perpetuities ; & consequently 
the power had not been validly exercised. 

(3) Senible: if F. had appointed merely life 
interests to her children or even remote rissuo in 
existence at her death or had appointed interests 
to her children or issue which by the very terms 
of their creation must vest & tate effect if at all 
within the limits allowed by the rule against 
perpetuities such appointments would have been 
a valid exercise of the power. — Re Norton, 
Nor-ton V, Norton, [1911] 2 Ch. 27 ; 80 L. J. Ch. 
119 ; 103 L. T. 821 ; 55 Sol. Jo. 169. 

AimoMifm : — Generally, Espld. Re Howett*a Scttlmt., Howett 

r. EJdrldge, [1915] 1 Ch. 810. 


Sub-sect. 4. — Remoteness of Objects or 
Appointees. 

A, General Poioers, 

428. Objects cannot be too remote — General 
power equivalent to ownership.] — The general rule 
pf law, that the interest of an appointee imder a 
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under a power which is void for remote- 
nf^ are not invalid unless they them- 
selves contravene the rule aaainst 
perpetuities. — Re Hobsox’s Estate, 


HOBSOX e. Shabp, [1907] V. L. R. 
724.— AUS. 

-.1 — B'Abbadie V. Bizoix 
), 6 I. R. Bq. 205.— IR. 
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power must be considered as arising under the 
deed creating the power, is subject to exception 
where the limitations created by the exercise of 
the power would, if inserted in the deed creating 
the power, be void for remoteness. 

A general power being equivalent to the fee, 
the same estates might be created by .either ” 
(Amphlett, B.).— A.-G. V, Charlton (1876), 1 
Bx. D. 204 ; 46 L. J. Q. B. 354 ; 34 L. T. 603 ; 
24 W. R. 788 ; on appeal (1877), 2 Bx. D. 398, 
' 0. A. ; «u6 nom, Charlton v. A.-G. (1879), 4 App. 
Caa. 427, H. L. 


Annotatiowi: — ^BeU. A.-G. v. Mitchell (1881), 6 Q. B. D. 
648; A.-0. v. Chapman, fl891J 2 Q. B. 626 ; A.-Q. v. 
Selbomo, 11902] 1 K. B. 388. Mentd. Wolverton v. A.-Q., 
[1898] A. O. 636. 


429. Period runs from time to exercise — ^Power 
exercisable by will.] — Taylor v. Frobisher, No. 
92, ante, 

430. .] — ^A power to appoint by will 

is a general power within the scope of Wills Act, 
1837 (c. 26), s. 27, so that where a person having a 
power to appoint %real or pcmonal estate by will 
makes a residuary disposition of his property 
without reference to the power, the will wUl be 
construed as an execution of the power. But 
such a general power does not constitute owner- 
ship ; so that, for the purpose of considering the 
question whether the exercise of the power be or 
be not void for remoteness, the real or personal 
estate subject to the power will be deemed to be 
the property of the donor, & not of the donee of 
the power. 

J. bequeathed sums amounting to £5,000 after 
the deaths of certain persons mentioned, upon 
trust for H. for life, & after her death upon trust 
for such person or persons as H. should, by her 
last will & testament, appoint. H. made a will 
not referring in any way to the power, but leaving 
the residue of her property in trust for her daughter 
S. for life, for her separate use, without power of 
anticipation, & after her death in trust for the 
childi'en of S., who, being a son or sons, should 
attain the age of twenty-one years, or, being a 
daughter or daughters should attain that age or 
marry. S. was bom after the death of J. P. : — 
Held : (1) the will of 11. must be construed as an 
execution of the power created by the will of .T, 
accor^ng to Wills Act, 1837 (c. 26), s. 27 ; (2) the 
exercise of the power was void for remoteness. — 
Re Powell’s Trusts (1809), 39 L. J. Ch. 188 ; 18 
W. R. 228. 

Annotations: — As to (1) N.P. Re Flower, Edmonds v. 

Edmonds (ISS.*)), 65 L. J. Ch. 200 ; Rous v. Jackson (1885), 

29 Ch. D. 521. Rdd. Phillips v. Cayley (1889), 38 W. R. 

241. 


431. .] — Testator devised freeholds 

to his daughter H., a married woman, for her life ; 
& as to certain land at K., which formed a portion 
of those freeholds, he directed that she or her 
husband, should she marry, should not have 
power to mortgage, sell, or give away during her 
me, but at her decease she might give it to whom 
she pleased ; — Held : the power of appointment 
conferred upon H. as to the land at K. was exercis- 
able by will only ; &, inasmuch as the power was 
general limitations created by her will must be 
calculated from the date of her death in order to 
ascertain whether they offended against the rule 
against perpetuities. — Re Flower, Bdhondb v, 
Bdmonds (1885), 65 L. J. Ch. 200 ; 63 L. T. 717 ; 
34 W. R. 149. 


432. .] — ^A married woman exercised 

a general testamentary power : — Held : time under 
the rule agajnst perpetuities ran from her death, 
& not from the date of the instrument creating 
the power. — ^Rous v. Jackson (1886), 29 Oh. D. 
621 ; 54 L. J. Oh. 732 ; 62 L. T. 733 ; 33 W. R. 
773. 

Annotations : — FoUd. Re Flower, Edmonds v, Edmonds 
(1885), 65 L. J. Oh. 200. Re Devon's S. E., White v, 

Devon, Re Steer, Steer v. Dobell, [1890] 2 Ch. 662. 

B, Special Potoere. 

(a) Obfecte a Close. 

433. Objects must be ascertainable within period 
reckoned from date of creation.] — ^Testator, who 
had under a settlement a power of appointment 
over leasehold A other personal estate among his 
children or grandchildren or other issue, by his 
will gave a moiety of the property on tru^ for his 
daughters who should survive him, & attain 
twenty-four, in equal shares. Testator’s youngest 
daughter was more than three years old at the 
time of his death : — Held : the appointment was 
not void for remoteness. — ^VoN Brookdorff v. 
Malcolm (1886), 30 Oh. D. 172 ; 65 L. J. Oh. 121 ; 
63 L. T. 283 ; 33 W. R. 934. 

Annotations : — Oonid. Re Thompson, Thompson v. Thomp- 
son, [19061 2 Ch. 199. FoUd. Re Paul, l*ublio TrustM v. 
Pearoe, [1921] 2 Ch. 1. Bold. Re Clarke’s Hottlmt. Trust, 
Wanklyn o. Streatfeild, [1916] 1 Ch. 467. Mentd. Re 
Cotton, Wood t>. Cotton (1888), 40 Ch. D. 41 ; Re Paget, 
Re Mellor, Mellor v. Mollor (1898). 78 L. T. 72 ; Re Milner, 
Bray e. mner, [1899] 1 Ch. 563 ; Re Rickman, Htokes v. 
Rickman (1899), 80 L. T. 518 ; Re Weston’s Sottlmt., 
Noeves v. Weston, [1906] 2 Ch. 620 ; Re Mackenzie, Bain 
11 . Mackenzie, [1916] 1 Ch. 125 : Re Black’s Bottlmt., Re 
Slack, Butte. Slack, [1923] 2 Ch. 359. 

434. .] — Re Bowxbs, Page v. Page, No. 

389, ante, 

436. .] — Re Norton, Norton v. Norton, 

No. 427, ante, 

436. .] — Testator, who died in 1895, gave 

a shBJ*e in his residuary estate to trustees in mist 
to pay the income thereof to his daughter, Mrs. A., 
during her life, & to hold the share after her 
death, but only if she should so direct by will or 
codicil, in trust for such child or children of hers 
& in such manner as she should by will or codicil 
appoint. He also by his will declared that, 
subject as aforesaid, he left all his residuary estate, 
“ not hereby or hereunder ” effectually disposed 
of in trust for his two other daughters. In 1917 
Mrs. A. by her will appointed that the share 
bequeathed to her by her father’s will should be 
held in trust for her son J. contingently on his 
attaining the age of twenty-five years. She was 
married for the second time in Apr. 1919, & died 
in July, 1919. J. was then eighteen or ninteeen 
years old ; — Held : the appointment to J. was 
valid, although the vesting was postponed until 
he was twenty-five years old. — Re Paul, Public 
Trustee v, Pearce, [1921] 2 Oh. 1 ; 90 L, J. Ch. 
446 ; 126 L. T. 566. 

437. As Individuals & as class.] — Bught 

V. Habtboll, No. 421, ante. 

435. — — .] — Re Samuda’s Settlement 

Trusts, Horne v, Courtenay, No. 324, ante. 

439. Class comprising valid & invalid 

objects.] — One having a power of appointing a 
fund amongst “ her childron, or remoter issue,** 
appointed a sum to one of her children absolutely, 
& then attempted to limit it over to the unborn 
children of such child. The appointment to the 
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power of appointoient by will, is valid 
wltl^ the rule against perpetultieR, 
no matter what conditions are Imposed 
by the will exeroislug the power, If, 
at the date of the death of the 
appointor, it is clear that the person 


or class intended to be benefited must 
be ascertained, 6c the property vest, 
within the period of the twenty-one 
years from that date. — ^W hitb v. 
Stamps Oomb. (190^, 8 S. R. N. S. W. 
287 ; 26 N. S. W. W. N. 104.— AUS. 
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fifed. 4 . — AvtMealion of rule to powers : StA-seet, 4, 
B. (g), (t) <fe (c) i.] 

grandchildren being too remote : — Held : the 
prior absolute gift to the child was effectual. — 
Kahff v. Jones (1837), 2 Keen, 756 ; Coop. Pr. 
Cas. 13 ; 7 L. J. Oh. 63 ; 1 Jur. 814 ; 48 E. K. 
821. 

Anryoiatiom : — Oomd. LafMence v, Tieraey (1849), 2 H. & Tw. 

. llfi. Apld. Harvey v. Stracey (1852), 1 Drew. 73. Befd. 

Churohin t). Churcliill (1867), L. K. 6 Eq. 44 ; Cooke v, 

Cooke (1887), 38 Cli. D. 202. 

440 . .] — ^A. had power to appoint a 

fund amongst all the children of B., begotten & 
to be begotten, & their issue, &, in dcfa^t of 
appointment, the fund was given to the children 
equally. B. had only six cl^dren, all of whom 
were living when the power was created. A. 
directed by his will that the share which every 
child of B., begotten or to be begotten, was 
entitled to in default of aT)pointrnent, should be 
held in trust for that child for life dc, after its 
death, for its children : — Held : the appointment 
was not void for remoteness. — Griffith v, 
POWNALL (1843), 13 Sim. 393 ; 60 E. It. 152. 
Annotations : — ^Distd. Webster v. Hoddington (1868), 26 

Beav. 128. Apld. Knapping v. Tomlinson (1864), 34 

L. J. Ch. ,S. Distd. Bentlnck v. Portland (1877), 7 Ch. 1). 

693. Wilkinson v. Duncan (1861), 30 Beav. 111«; 

Re IlUBBell, Dorroll v. Doiroll, [1895] 2 Ch. 698. 

441 . ^ .] — By a marriage settlement, 

the trustees were directed, after the decease of 
the survivor of the husband & wife, to convey, 
assign & deliver the settled property to such 
children or child of the marriage, or the lawful 
issue of such who should or might be living at the 
decease of the survivor, & who should attain 
twenty-one, to whom the husband & wife shorild 
jointly appoint, or to whom the survivor of them 
should appoint ; & in default of appointment, to 
permit the property to be held & enjoyed by & 
equally between all the children of the marriage 
& the survivors of them, & the lawful issue of such 
children or child so surviving the husband & wife 
& attaining twenty -one, such issue representing 
& taking tlie share that the parent would have 
taken if living : — Held : the words in the clause 
creating the power, “ who shall or may be living 
at the decease of the survivor,” referred to the 
children of the marriage & not to their issue ; 
that clause exceeded the limits prescribed by law ; 
&, consequently, an appointment made to the son 
of a daughter of the marriage was void. — Thomas 
V. Thomas (1844), 14 Sim. 234 5 8 Jui*. 1019 ; 60 
E. B. 348. 

442. .J — Slabk V . Dakyns, No. 418, 

ante. 

443 . .] — ^Epon the actual words of 

the wiil you have no right to limit the power ; but 
you have a right to lir^t it to a class to whom a 
valid appointment can be made under the law 
against perpetuity (Jessel, M.li.). — He Vbale’s 
iSiXJSTS 0^76), as reported in 4 Ch. D. 61 ; on 
appeal (1877), 6 Ch. D. 622. 

Annotation: — ^Mentd. Chamberlain v. Napior (1880), 15 

Ch. D. 614. 

444 . .] — (1) A marriage settlement 

contained a power for the wife to appoint by will 
among the issue of the marriage, &, in default of 
appointment, the trust fund was to be in trust for 
the issue of the marriage, if more than one in equal 
shares, the son or sons at twenty-one, & the 
daughter or daughters at twenty-one or niarriage ; 
&, in case there should be but one child issue of the 
nuuria^, or, if more than one, all but one should 
die without having become entitled, then in trust 


for such only or surviving child ; & in case there 
should not be any issue of the majriage, or all such 
issue should die without having become entitled, 
then upon other trusts : — Held : the word “ issue *’ 
in the power of appointment must be construed in 


its strict technical sense, & an appointment by the 
wife to the children of a deceased son was vaUd. 

(2) The wife appointed another part of the fund 
on trust for another living son for his life, with 
remainder to his child or children who should 
attain twenty-one, if more than one in equal 
shares. Testatrix also bequeathed property of 
her own to the persons who were entitled in 
default of appointment. It was admitted that 
the appointment to the children of the living son 
was void for remoteness ; — Held : the appoint- 
ment being ex fade void, the will must be read 
as if the appointment had not been contained in 
it, & the persons entitled in default of appointment 
were not bound to elect between the interest 
which they took in that way, & the benefits given 
to them by testatrix out of her own property. — 
Re Wabben’s Trusts (1884), 26 Ch. D. 208 ; 63 
L. J. Ch. 787 ; 50 L. T. 454 ; .32 W. B. 641. 
Annotations: — As to (1) Apld. Re Birks. Kenyon v. Birks, 
[1899] 1 Ch. 703. As to (2) CoilSd. Re Bradshaw, Brad- 
shaw V. Bradshaw, [1902] 1 Ch. 436 ; Re BeaJos’ Sottlmt., 
Barrett v. Beales. [1905] 1 Ch. 256. Folld. 2ie Nash, 
Cook V. FroderioK, [1910] 1 Ch. 1. ^Id. Wheatley, 
Smith V. Spence (1884), 27 Ch. D. 606 ; Re Brooksba^, 
Beanclerk v. James (1886), 34 Ch. D. 160 : Re Oliver’s 
Settlmt., Everod v. Lolffh, [1905] 1 Ch. 191. 

445. .] — ^Where the donee of a special 

power of appointment has exercised it in favoiu? 
of non-objects as well /is objects of the power, 
the latter arc only entitled to the shares of the 
property appointed that they would have taken 
if the whole exercise of the power had been valid, 
while the residue of the property is distributable 
as in default of appointment. 

The principle seems to bo that you must wait 
& see in a case of appointment. You take the 
appointment as being exercised at the moment of 
distribution arriving, & you will then know 
whether the appointment is wholly to persons 
within the cl^s capable of taking (Cozens- 
Habdy, M.B.). — Re Witty, Wright v. Robinson, 

1 1913] 2 Ch. 666 ; 83 L. J. Ch. 73 ; 109 L. T. 590 ; 
58 Sol. Jo. 30, C. A. 

(b) Time from Which Period Runs. 

446. From time of Instrument creating power.] 

— Re Thompson, Thompson v. Thompson, No. 12, 
ante, 

(c) Exercise of Power. 
i. Validity, of. 

447. Test of validity — Words executing power 
read into instrument creating it.] — Appointee 
takes under the power, as if inserted therein ; but 
not so as to take by relation from creation of the 
power, as in assignment on commission of bkpey. 
or in bargain & ^e, enrolled. 

The meaning that the persons must take under 
the power, or as if their names had been inserted 
in the power, is, that they shall take in thc^same 
manner as if the power & the instrument executing 
the power had been incorporated in one instru- 
ment ; then they shall take as if all that was in 
the instrument executing, had been expressed in 
that giving the power (Lord Hardwickb, C.). — 
Marlborough (Duke) v. Godolphin (Lord) 
(1760), 2 Ves. Sen. 61 ; 28 E. R. 41, L. C. 
Aimalaiions : — Oonid. Robinson r. Hardoastle (1788), 2 
Term Rep. 241 ; Brown v. Higgs (1803), 8 Ves. 661 ; 
A.-Q. t). jnokai^ (1838), 3 M. & W 562 ; Burrongh v. 
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l>liUcox, Luooy v. Plilicox (1840), 5 My. & Cr. 73. Apid. 
lie Bowles, Paffe v, Pa^e, [1905[l Ch. 371. Reid. JonkitiH 
V. Qiiincliaiit (rfrca 1745), 5 ves. 690, u. ; Toynhani r. 
Webb (1761), 2 Ves. Son. 198 : Southby v. Stoneliouse 
(1756), 2 Ves. Sen. 610; Hurst v. Wlnoliolsoa (1769), 1 
Wm. 187 ; Foley r. Parry (1833), Coop, trtnp. Brougrh. 
219 ; Salusbury v. Denton (1867), 3 K. & J. 529 ; Jte 
(Caplin’s Will (1865), 2 Drew & Sm. 627 ; lie Vizard’s 
Trusts (1866), 1 Ch. App. 588 ; Do Sorre v. Clarke (1874), 
43 L. J. Ch. 821 ; Wilson r. Dupuid (1883), 24 Ch. D. 244 ; 
lie Dowsctt, Dowsett r. Meakin, [1901] 1 Ch. 398 ; Re 
Mosch, Beddlnpton v. Beddinptoii, [1902] 1 Oh. 100. 
Msntd. Hawkins v. Kemp (1803), 3 Fast, 410 ; I’ocock 
r. A.-0. (1876), 3 Ch. D. 342. 


448. .] — ^By a marriage settlement, 

four different portions of pit)perty were limited in 
the following manner ; first, the wife was given a 
general power of appointment over £3,000 to take 
effect upon her own death ; secondly, the wife had 
a special power of appointment over the residue 
of the stocks & funds, to bo exercised in favour of 
a particular class of relations, & to take effect, not 
upon her own death, but upon the death of her 
husband ; thirdly, the wife had a general power 
of appointment over the plate, fiirnitiu’e, etc., 
but not to take effect until her husband’s death ; 
fourtlily, the wiftj had a general power to dispose 
of her jewels, trinkets, etc., to take effect upon her 
own death. ^J"he wife’s will, which was dated 
before the Wills Act, 1837 ((;. 26), & was properly 
executed in the form prescribed for the execution 
of the i)owers in the settlement, commenced, I, 
8. M., do, by virtue of the i)ower & autliority 
reserved to me by my marriage settlement, hereby 
make, publish, & declare tliis to be my last will & 
testament. Testatiix then referred specially to 
her power of appointing the £3,000, & disposed of 
it. The third & fouith portions of the property 
she disposed of without referring to her power. 
Lastly, she gave & bequeathed, directed &• 
appointed all the rest, residue & remainder of her 
moneys, & other her personal estate, of whatsoever 
description, amongst the class of relations pointed 
out by the settlcrrumt, but did not refer to the 
power. As to the first, third, & fourth poiiions, 
no (piestion was raised ; but as to tlie. second 
portion, being the residue, it w.'is held, that the 
will was a good execution of the power. By the 
settlement, the trustees were, after tlie death of 
the husband, in case of his surviving his wife, to 
stand possessed of the rissidue, above referred to 
tis the second portion of tlu* property, in trust h>r 
all & every or such one or more of tlui wife’s 
relations in blood, at the time of her decease, 
within the eighth degree of consanguinity to heu*, 
in such shares & proportions, & with sucli future 
or executory or other trusts, being for the benelit 
of the said i*elations in blood of the wife within the 
degree aforesaid, as the w'ife should by will direct 
or appoint ; — Held : the appointment which was 
made by tlie wife was valid, notwithstanding that 
the persons who were to take as appointees, & 
the Shares & interests which they were to take 
under the appointment, were made contingent 
upon a future event ; &, although the fund was 
appointed not entirely to objects of the power, 
but i^artly to objects of the power & partly to 
strangers, the appointment was ncvertlicless valid 
pro tanto, that is, it was valid quoad tliose who 
were objects of the power, & invalid^ as to those 
persons who were not properly objects of the 
power. 

An appointment under a power will be void for 


mnoteness, whenever the same limitation, if 
contained in the instrument creating the power, 
would bo too remote (Kindebblby, V.-C.). — 
IfARVEY V, Stbacby (1862), 1 Drew. 73 ; 22 
L. J. Ch. 23 ; 20 L. T. O. S. 61 ; 10 Jur. 771 ; 61 
E. 11. 379. 

Annatatiems : — Consd. Pomfret v. Porrlng (1854), 18 Boar. 

618; Re Famcoinbu’s Trusts (1878), 9 Ch. D. 652. Apld. 

Re Thompson, Thompson v, Thompson (1900), 75 L. J. Ch. 

599. Refd. Whitehead r. Bennett (1853). 1 £q. Hop. 

660 ; Churchill v. Churchill (1867), L. H. 5 Eq. 44 ; Re 

Boalos* Settlnit., Barrett v. Beales, [1905] 1 Ch. 256 ; Re 

Witty, Wright v. Hobinsou, [1913] 2 Ch. 606. 

449. ."I — By marriage settlement, 

dated in 1821, real cstoto was conveyed to trustees 
to the use of the settlor, W. M. for life, & after his 
deatli to the use of all or any exclusively, of the 
children, grandchildren, or other issue of W. M., 
to be born before the appointment was made, as 
ho should by deed or will appoint, & in default to 
the uses therein declared. By will dated in 1867, 
W. M. appointed the estate to his son, W. E. M. 
in fee, but in case he should have no child who 
should attain twenty oiu?, then to the settlor’s 
granilson W. M . B. in fee : — Held : that the 
executory gift over to W. M. B. was void for 
remoteness. 

The law is settled, that whei*e a person takes 
property by viituo of the execution of a special 
or limited power of ax)pointment, he takes directly 
under the instrument creating the power (Malins, 
V.-C .). — Re Brown & Sibly’s Contract (1876), 
3 Ch. D. 150 ; 35 L. T. 305 ; 21 W. K. 782. 
AnrwtaiUme : — ^Reld. Re Smith’H KHtato (1876), 4 Ch. D. 70 ; 

Rc Beilis’s Trusts (1877), 5 Ch. D. 594. 

450. ,j — lie Birley, Clarke v. 

Crouzet (1895), 39 Sol. Jo. 203. 

451. With reference to circumstances 

at time of taking effect .] — Re Thompson, Thomp- 
son V, Thompson, No. 12, ante, 

452. .] — (1) 'I’cstalor devised 

his 1). estate to trustees ui)on trust for his wife 
for life, & subject tlicreto & to the raising of two 
sums of £4,000 each, ui^on trust to assui'o the 
saiTfie “ to such uses for such estates & with & 
subject to such powers & provisoes as under & by 
virtue of ” two deeds dated July 5, 1854, & 
Feb. 20, 1859, “ & all mdsne assurances, acts, & 
operations of law ” should at the death of his 
wife be subsisting & capable of taking effect of 
& concerning the W. estate. Shortly after 
testator’s death in 1875 there was a re-settlement 
of the W. estate, but at the death of testator’s 
widow in 19 J 2 there was nothing in the then 
subsisting uses, powers, & provisoes of the W. 
estate which, if originally insoiied in testator’s 
will, would liave infringed the rule against per- 
petuities ; — Held : the referential devise of the 
1). estate was not void for remoteness. 

(2) The rule against perpetuities is that an 
executory trust or limitation not only may but 
necessarily must take effect, if it takes effect at 
all witliin a life or lives in being & twenty-one 
years after, & if at the time of its ci*eation the 
limitation is so framed, as that an event can bo 
named iti which, if it should happen, the rule 
would be infringed, the limitation is bad (Bucki^by, 
L.J.). 

(3) Hunijannon v. Smith, No. 9, ante, is not 
an authority for the proposition that the rule 
against perpetuities is infringed by uncertainty 
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(c) i. 

461 i. Test of validitu — Words exe- 

S power read into instrument 
\a it — WUh reference to dreum- 
J. — ^vol; XXXVH. 


sUinccs at lime, of takinf/ effect.] - lii 
oitlor to aserrt ‘fciii whethor a powei' of 
appoint incut & tbo exorcise then- of 
infringes tho rule against perpotnlLlcs 
you must wait & 8 <hj how in fact tno 
1)0 wer has been cxccutoU, & hi order 


to test the validity of the appointment 
you must treat tho appointment as if 
written in the orl^nal Instrument 
er(.‘atii^ tho power . — Re Eliot (1913), 
24 (TW. U. 494 ; 4 O. W. N. 1198 ; 
11 D. L. H. 34.— 6aN. 
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Sect. 4. — A^plicaiion of rule to powers : SiAi-aect. 4, 
B. (c), t., it. <fc Hi. ; Buh-aecl. 5, A, <£? i/.] 

at testator’s death whether the limitations intro- 
duced by reference will or will not exceed the 
rule (Buckley, L.J.).— iic Fane, Fane v. Fane, 
[1913] 1 Ch. 404 ; 82 L. J. Cli. 225 ; 108 L. T. 
288 ; 20 T. L. B. 300 ; 57 Sol. Jo. 321, C. A. 

ii. Gift Over after Life IrUerest to Appointee. 

453. Life Interest followed by estate tall.] — 

A power being given to appoint an estate among 
chudi'en. Qu. : whether it is well executed by 
giving to a son for hfe with remainder to his sons 
in t^ ? — Bobinson v, Haudcastlb (1780), 2 
Bro. C. C. 22 ; 29 E. B. 11, L. C. ; ^sequent 
proceedings (1788), 2 Term Bcp. 241 ; 2 Bro. 
0. C. 344, L. 0. 

AnnoUUitm : — ^Refd. TlielliWHoii t». Woodfuid (180i>), 1 Bos. & 

r. N. It. 357. 

454. Life Interest followed by general power of 
appointment by will — Object alive at creation of 
power.] — Pjuipbon v. Turner, No. 410, ante. 

455. .] — Morse v. Martin, No. 417, 

ante. 

456. .] — Slark V. Dakyns, No. 418, 

ante. 

457. Object unborn at creation of power.] 

— Wollaston v. Kino, No. 419, anic. 

458. .] — (I ) Marriage settlements 

gave the intended husband & wife power by deed, 
or the survivor by deed or will to appoint among 
children. The husband survived, & by will 
appointed the settled proi)erty among his tlirec 
daughters equally, with a proviso that if at the 
tinie of his death, any of them should be un- 
manned, her share would be held on trust for her 
for life, & after her decease, in case she should 
die leaving issue, as she should appoint & in 
default of apj)ointment or in case she should not 
leave issue, on corresponding trusts in favour of 
his other <;liildren ; — Held : the tiusts of the 
pioviso were inseparable, & totally void for 
remoteness, & the absolute gift in favom of a 
daughter unmarried at the death of the testator 
prevailed. 

(2) By an ante-nui)tial settlement, dated 1834, 
to which the wife, an infant, was party, her 
parents agreed & the husband covenanted, that 
the husband & wife would, on her attaining 
twenty-one, convey her i*eal estate, to the uses 
of the sc*ttlcment. In 1830, tlie wife, having 
attained twenty -one, by deed duly acknowledged 
in which the husband concurred, gi*anted the 
real estate to the uses of the settlement ; — 
Held : for the purpose of testing the validity of 
the exercise of a power, with refei*encc to the rule 
against peipetuity, the real estate was settled in 
1834. — (>ooKE V. Cooke (1887), 38 Ch. 1). 202; 
60 L. T. 093 ; 30 W. B. 750. 

Aniwtaiion : — Aa to (1) Apld. Re Hancock, Watson r. WuIbou, 

11901] ICh. 482. 

459. Life interest followed by gift to executor.] — 

Husband & wife, having, under their marriage 
settlement, a joint jxiwer of appointment over 
personalty in favour of the cliildi'cn of the mar- 
liagc, of whom^ thci*e were three survivors, ap- 
pointed one thiid of the fund to trustees upon 
such tnists^ as H., one of the sons, by deed, 
executed with the consent of the father during 
his life, &> after his’ death with the consent of the 
trustees of his will, or will, should appoint ; 
& in default of such appointment, upon trust for 
H. for life, or until bkpey. or assignment, such 
bkpey. or assignment being limited to twenty one 
years after the death of his surviving parent ; & 


after H.’s death, upon trust for his exors. or 
admlnistratoi's, as part of his personal estate ; 
but if such interest should be previously deter- 
mined, then upon the trusts*therein mentioned 
Held : the appointment to such uses as H. should 
appoint with consent of the trustees, was void, 
but the limitation over in default of appointment 
by H. was valid, & gave H. an absolute interest 
in the share, subject to the contingency of his 
committing a foi'feiture within the prescribed 
period. — ^Webb v. Sadler (1873), 8 Ch. App. 
419 ; 42 L. J. Ch. 498 ; 28 L. T. 388 ; 21 W. B. 
394, L. C. & L. JJ. 

Animations: — Coxud. WUIiainson e. Faru’oll (1887), .S6 

Ch. ]). 128 ; Re Abbott, Peacock v, t’liffoiit, 1189.1] 1 Ch. 

.54. Mentd. Re Clay, Clay v. Cnay (1885), 54 L. .1 . Ch. 048 ; 

Scotuoy V. Lomor (1885), 29 Ch. I). 535 ; Re ThouipHOU, 

Macholl V. Newman (1886), 55 L. T. 85. 

460. Life interest followed by gift to next of 
kin — Next of kin objects of power.] — ^An appoint- 
ment to an object of a power for life with remainder 
to his next of kin will take effect if at the death 
of the tenant for life his next of kin arc objects 
of the power. 

This power may b(5 pi'oiicrly exorcised by 
appointing to next of kin, if next of kin liaiipcn 
to be within the power. With je.si)ect to tlie 
appointment to the rujxt of kin of ilu; youngest 
child of B, it is admitted that it offends the rule 
against peipetuities, & accordingly it must fail 
(Pearson, .T.). — ite Coulman, Munby v. Boss 
(1885), 30 Ch. D. 18(5 ; 55 L. J. Ch. 34 ; 53 L. T. 
560. 

Annotalitm .—Reid. Re Witty, Wright r. UobluBou, [1913] 

2 Ch. 660. 

iii. Invalid Exercise of Lower. 

461. Appointment made with concurrence of 
object — ^Treated as appointment to object— & 
settlement by him.] — B outlkdge v. Dorril, No. 
567, post. 

462. .] — (1) llie donees of a 

power of appointment appointed to their son, an 
object of th(5 power, for life then to any wife 
of such son, the wife not being an object of tlie 
power, for lier life. The son was a painty to the 
deed of appointment : — Ueld : the appointment 
to the wife was good, as the deed operated as a 
settlement by the son of the appointed fund. 

(2) A settlement upon any cliildren attaining 
twenty-three years of age of the settlor by any 
wife : — Held : void as infiingii^ the rulei^ against 
perpetuities & double possibilities. 

(3) A power of appointment to the issue of the 
settlor by any wife, subject to the life interests of 
the settlor & his wife, such issue to be bom in 
his lifetime, is not validly exercised by an appoint- 
ment by the settlor’s will to the settlor’s daughter. 
— Whitting v. Whitting (1908), 53 Sol. Jo. 
100. 

AnnottUiona : — A a to (2) Apld. Rc Nauh, Cook v, Frodorjok, 

[1900] 2 Ch. 450 ; Rc l'ark*s Sottliiih., Forau v. Bruco, 

S I Ch. 695. Consd. Re Bollock's Will Trusts, 
k V. BiiUock, [1915] 1 Ch. 493. N.P. Rc Gomham, 
Taylor v. Baker, [1916] 2 Ch. 413. 

Effect of Invalid exercise generally .] — See 

Powers, pp. 490 et seq. 

Whether question of election raised.] — See 

Equity, VoL XX., pp. 431-433, Nos. 1602-1608. 


Sub-sect. 5. — Collateral Powers. 

A. Power arisinjg on a Contingency. 

463. Event must necessarily happen within per- 
petuity period.]<-HALE v. Pew, No. 188, ante. 
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B, DuToiiAm of Power, 

464. Duration depends on construction of 
Instrument creating power,]~A power given to 
the trustees of a settlement or will to sell land 
comprised in it can be exercised by them after 
the property has, imdcr tlio trusts, become 
absolutely vested in peisons who arej mii juris, 
if on tlie construction of the instrument it appears 
to be the intention of the settlor or testator tliat 
it should be then exercised, provided that the 
l>ower in its ci-cation was not obnoxious to the 
rule against perpetuities, & that tlie cesluis que 
trust have not put an end to the trusts by electing 
to take the propei*ty as it stands. 

I must observe that there is the greatest possible 
distinction between the determinathm of a power 
under the instrument which creatiMl it, & its 
extinction by the concuiTence of the persons who 
are entitled to take tlui pi'opei'ty which is the 
subject of the power (h"RY, J.). — lie (>n*roN’s 
TrUSTEKS & IjONDON 8(!U00L JiOABD (1882), 19 
Ch. D. 024 ; 51 L. J. Ch. 514 ; 40 L. T. 813 ; 30 
W. K. 010. 

A finotatlniift .‘—Consd, Itc Siiduloy & UuiiK's, IlSDl] I (li. 

; lie. Jump, (jullowuy v. Hope, IliitKiJ 1 CMi. ]2i). Refd. 

lie Dytion & PViwko, lis9Gl 2 Ch. 720 ; lie lloraiiaill, 

WoinurKloy r. Horsiuiill, 11000] 1 Ch. G:U. 

465. .] — The question of the duration of 

a power in a settlement is, if the rule against 
peiiietuities is not infiinged, one of intention. A 
Ijower of sale given by a will to trustees to enable 
them to perform a trust for the maintenance, 
out of capital as well as income, of a lunatic 
during his life is not determined by the lunatic’s 
becoming absolutely entitled to tlje property so 
long as ho is unable to call foi* a <!onveyance. 
— Be Jump, (jIaija)way v. TIope, [1903] I ('li. 
129 ; 72 L. J. Ch. 10 ; 87 L. T. 502 ; 51 W. H. 
200 . 

466. Power changing nature of interests — Out- 
side limit of rule,] — Leasehold estates bcuiueathed, 
in trust to x^a-y the rents A x)rolits to the persons 
for the time being entithjd under the Imutations 
of I'eal estate, devised in strict sottlemcuit : with 
power to tlie trustees, at any time with consent 
of the person^ so entitled, or, if minors, at their 
own discretion, to sell, and invest the luoduce in 
real estate to the same u.«jes. 

The leasehold estates vest absolutely in the 
tenant in tail uijon his birth ; & the iiower is 
void. 

Upon further consideration as to the leasehold 
estate, I think, that power of sale is void ; for it 
may travel through minorities for two centuries 
& if it is bad to the extent, in which it is given, 
you cannot model it to make it good. 1 think, 
the soundest ground is, that the jiower is bad 
(Lord Eddon, C.).— Ware v. Toliiill (1805), 11 
Ves. 257 ; 32 E. 11. 1087, L. C. 

Annoiations :—Coiisd, Southampton Hwtfonl (1813), 2 

Vos. & B. 54 ; Ibbetson v. Ibbotsuu (1840], 10 81 ui;49j. 

Expld. Ferroiid v. WUsoii (1845), 4 Haro, 344. Diitd. 

lirS^gB V. Oxford (1852), 1 Do G. M. & G. 303. CODSd. 

Doucastor v. Doncaster (1850), 3 K. & L 26 ; Laiite^ry 


Fin. 540 ; Ware v. Effuiont (1854), 4 Lo G. M. & G. 460 
Bulkoley v. Hojh) (1855), 1 K. & J. 482 ; ^ Allott, Hauler 
r. Allott, 11924] 2 Ch. 498 

(1823), Turn. & 11. 167 ; Ware v. Polhill (18o2), 19 L. T. 
O. S. 198 ; Horton v. 8mitli (1858), 4 K. & J. 024 ; A.-O. 
V. Ailosbury (1887), 12 App. Cos. 672. 

467. .] — ^No doubt you cannot have 

a power of sale to change the natiii‘6 of the interests 
lixnit^ by the instrument so as to exceed the 
limit of time prescribed by the rule against 
ramoteness or perpelaiity ( Jbsbel, 

V , Lewbs & KAST Gbinbtead By. Co. (1881), 18 


Ch. D. 429 ; 50 L. J. Ch. 839 ; 45 L. T. 234 ; 
29 W R 874 O A. 

Annolutumat — Consd. Goodier <’*.,?dmunde. [1893] 3 Ch. 

465 : Re Allott, Hanmer t>. Allott. U92jd 2/4'* A®®* 

Bofi Re Cotton’s Trustees & School Bo^ 

(1882). 19 Ch. D. 624 \Re Ho^eB, ? r?h * • 

[1887] W. N. 240 : Re Sudeley & Baines, [18941 1 Ch. 334 , 

/te Dyson & Fowlio, [1896] 2 fch. 720 ; Kawp & 

Contract (1909). 53 Sol. Jo. 520. HenM. 

(1882), 31 W. R. 148 ; Re Wilton’s S. Ifl., [1907] 1 Ch. 50. 

468. Testator by his will directed 

his trustees to stand x>ossessed of all the mines & 
minerals beneath the surface of Ids residuary real 
estate, & of the rents de profits thereof on 

to pay perpetual annuities to his daughters. The 
daughters were parties to a deed of family arrange- 
ment under which power was given to trustees to 
manage or lease the mines & minerals in order to 
provide the moneys necessaiy to pay the annuities. 
Under the will, the trusts of whicli were to be 
treated as incorporated in thvj deed, tlie surviving 
husband of any daughter was entitled for his 
life to the annuity given to Ids wife by the w^iU, 
& the deed contemplated the exercise of the 
IKiwcr of leasing during the life^ of the surviving 
liusband, who was not necessiu'ily a person who 
was alive at the date of the execution of the 
deed i—IIcld : as the ti-ustoes might have exer- 
cised their iiowei- of leasing so as to create for the 
liist time a new intei'est in land aftei' the iier- 
petuity period had expii*ed, tlie iiower of 
was void . — Be Allot’p, Hanmer v. Allot'p, |T924J 
2 Oh. 498 ; 94 L. J. Cli. 91 ; 132 L. T. 141, C. A. 

469. Need not be expressly conttned to exercise 
within limit of rule."' — A power of sale is not void, 
although the exercise of it is not expressly con- 
fined within the line of pei’iu'tuity.— B iddle v 
Perkins (1829), 4 Sim. 135 ; 58 E. R. 52. 
Annotation Reid. LuutHbory v. Collier (18.)6), 2 K. & J. 

470. .] — l>owis V, Capron (1830), 4 Sim. 

My. & K., 

240 : Luiitsbory v. Collier (18,>0), 2 K. & J. 709. 

471. ,] — By a marriage settlement certain 

iiremiscs were conveyed to ti'ustecs to the use of 
the husband & his assigns for life, remamder to 
tnisiees to x>roscrve contingent iiimainders dunng 
his life, & after his death that the wife, if suiwiving, 
should receive the yearly charge of £25 for her 
life, with power of apiiointment by them or the 
siu'vivur to the use of one or moii^ of the cliilai’cn 
or remoter issue of the tenant for life by his wife. 
In default of such appointment cistates in fee were 
given to all the children of the marriage, but 
ovemdden by a power of sale by the trustees for 
the time being, with the consent m writing of th6 
tenant for life & his wife or of the survivor of 
them, & after the decease of such survivor, at the 
discretion of the trustees or trustee for the tim^o 
being. A subsequent clause provided for ai>pomt- 
ment of new trustees. The tenant for life & his 
wife joined with the trustees in a contract 

& conveyance under the above power : Hcia : 
they could make a good title to the purchaser, 
notwithstanding the rule agmnst 
Boyce v. Hanning (1832), 2 Or. A; J. 334 ; 2 Tyr. 
327 • 1 L. .T. JSx. 123 ; 149 E. R. 143. 

709. b!^. Forrand r. Wilson (181o), 4 Hare, 344. 

472. .i^WARiNG V. Coventry, No. 249, 

•] — Setnble : whatever objections may 

exist to an indefinite power of sale, on the ground 
of its tending to a perpetuity, such obj^w^, if 
any, will not prevent the valid exercise 
X)ower during the continuance of limitations whicn 

are within the preewribed Iwal l^ts. 

Testator, by his will, after disposing of three 
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Sect. 4 . — Applicaiion of rule to pou^ra : Sub-aect. 

6, B, Seda, 5 ife 6 ; St^-aed. 1.] 

one-fifths of his residuary real & personal estate, 
gave another one-fifth in trust for his son W. & 
his children ; & the remaining one-fifth in trust 
for his daughter till twenty-five or marriage ; 
with a direction, that if she married under that 
age, her fifth should be conveyed & settled upon 
the trusts therein mentioned ; & he gave the 
trustees a general power of sale during the con- 
tinuance of the trusts thereby reposed in them. 
W. survived testator, & died, leaving infant 
children ; &, upon the daughter’s maniage under 
twenty-five, a settlement was executed, which, 
reciting that no part of the real estate had been 
sold, though it was inkmded that the same should 
be sold imder the power contained in the will, 
assigned to trustees, their exors., etc., all the 
daughter’s share of the moneys to be produced 
by the sale of the real estate, upon certain trusts 
in favour of her intended husband, herself, & her 
issue. 

I must not pass over an objection ]‘aised as to 
the whok* of the power undc^r the will, namely, 
fhat it wiis 1^)0 remote &; tended to a peri)etuity. 

J icing of o])inion that the trust as to W.’s share 
would delenjiine upon his children attaining 
twenly-one, & that the trusts as to E.’s share 
u'ould (leU*imine upon her attaining twenty-five, 
or maiiying, this objection may be considered as 
disposed of ; but if it were othennse, the sfile in 
(question is within the permitted pciiod & there 
would not, I think, be much doubt of its validity 
until tlie expiration of that period (Lord Cottkn- 
iiAM, C.).-— Wood v. White (1839), 4 My. & Cr. 
4(30 ; 8 L. J. Ch. 209 ; 3 Jur. 117 ; 41 E. R. 178, 
Ij. (\ 

jinnotcUion .•—'Reid, Ferrund v, Wilson (1845), 15 L. J. Ch. 
41 . 

474, ,] — Testator devised his estates to 

trustc(?s, in tinst for his brother’s first & other 
sons, successively in fee ; but so that the estate 
eVr- intei*est of each of them should cease in favour 
of Ills next brother, on his dying imder twenty- 
one & without leaving issue living at his death ; 

& if all of tliem should die under that age & 
without leaving issue living at their deaths, in 
inist for th(^ pci*8on wdio should then be his heir, 
absolutely ; & he empowered the trustees of his 
will for the time being tfj sell the estates at any 
time after his decease & at tlieir sole discretion : — 
Held : the power of sale was valid. — ^Nelson v. 
(Fallow (1848), 15 jSim. 353 ; 00 E. 11. 055. 

475, .J— Lantsbery v. Coij.ikb, No. 250, 

ayiir, 

476, __.]^The limitation of the power, to 
the period of time of twenty-one yeai’s after the 
death of the husband, was pi-obably introduced, 
in consequence of an oppi-ehension that prevailed, 
t hat powers of sale & excJiange, unlimited in point 
of time, wei*e void, on the ground that they 
offended agaimst the rule I'elatirig to perpetuity, 
m^much as it was, at one time, supposed that 
this h^ been d(!cided by IxuiD Eldon in Ware 
V, PoUtill^ No. 400, antCf although, 1 apprehend, 
that was uot intended by Loud Eldon (Romilly, 
M.R.).-~Wolley V. Jenkins (1850), 23 Reav. 63 ; 
20 L. J, C'h. 379 ; 3 Jur. N. H. 321 • 5 W Tt 

ioi’j/o 


WUe erfSaMlsVCiTL.'T.li’ir 

^ estate was devised to trustees 
for diflerent persons in fifth shares, some ofwhteh 
shares were given to living persons absolutel^ & 


the others to livinfi; persons for life, with remainder 
to their children in fee. An unlimited power of 
sale over the whole estate was given to the 
trustees : — Held : this power of sale was valid & 
could be exercised over the whole estate, so long 
as any of the trusts of any of the shares remained 
to be performed. 

If an estate be given to trustees, in trust for 
ceiiain persons, as tenants in common in fee, with 
a power of sale given to the ti*ustces without any 
liimt, the power of sale would be invalid, because, 
if it were exercisable at all, it would be exercisable 
in pejpetuum & as long as the estates given to the 
c^tuia que trust lasted. But if the estate was 
^ven to trustees in trust for certain persons for 
life, in succession, with an ultimate remainder to 
persons in fee, &; a power of sale was entrusted to 
those trustees, the power of sale would, in my 
opinion, subsist until the trust was exhausted ; 
in other words, until the persons entitled to the 
remainder in fee had a right to call upon the 
trustees to convey them the absolute intcre.st in 
the shares (Romiixy, M.R.). — Taite v, Swinstead 
(1859). 2G Beav. 625 ; .33 L. T. O. S. 312 ; 5 Jur. 
N. 8, 1019 ; 7 W. 11. 373 ; 53 E. R. lOUl. 

jinnoialion : — ^Refd. Jtc Hursnaill, Womci’islcy r. llursuulll 

11901)] 1 Ch. 681. 

478. .] — (1 ) By a s(‘iiJement datc*d 

May 13, 1892, the settlor conveyed rcwil estate 
unto & to the use of two trustees in foe simple 
upon the trusts thereinafter declared, & it wjis 
thereby declared that ilio two trustees or the 
survivor of them or other the trustees or trustee 
for the time being thereof (thereinafter called 
said trustees or trustee), should stand possessed 
of said premises during the tenri of twenty-on<j 
years fitim the date thereof upon trust to apply 
the rents & j^rofits as therein mentioned, including 
the payment of an annual sum of £320 on May 13 
& Nov. 13 in each year ; & it was thereby further 
declared that said trustees or trustee should “ at 
the expiration of said term of tw(iuty-one years ” 
sell tlic pre^mises as tliercin mention(*d. On 
.Tune 20, J913, the two trustees named in the 
settlement, pursuant to tlio foregoing trust for 
sale, contract<»d to sell the real osiafi) to d(,‘ft., 
who took the objection that the trust for sale wjis 
void for remoten(?ss ; — Held : the determination 
of the term the commencement of the trust for 
sale arising at one & the same moment, the trusii 
was not void for remote ;ncss on tJio ground that 
it was limited to take effect “ at the expiration ” 
of the term ; according to the true construction 
of the settlement the term commenced from mid- 
night on May 12, & therefore the trust for salfj 
was not void for remoteness on the ground of 
exceeding a term of twenty-one year's from its 
creation. 

(2) Semhle : if the trust for sale had otherwise 
been void for remoteness it would not have been 
saved by the fact that it was being exercised by 
the two trustees originally named in the settle- 
ment. — E nglish v. Uliff, [1914] 2 Ch. 370 ; 
83 L. J. Ch. 850 ; 111 L. T. 751 ; 30 T. L. R. 
599; 58 Sol. Jo. (387. 

Armolaiion : — ^Uentd. BrakBpeur t?. Barton, [1921] 2 K. B. 88. 

479. Exercise within reasonable time.]— 

Where in a deed or will there is a limitation of 
real & personal estate to one for life, & upon the 
death of the tenant for life upon trust to divide 
amongst certain persons, with power or authority 
to the trustees to seU, at such times as they shall 
think fit, all or any portion of such real &; personal 
estate, such power of sale is not void as infringing 
the law against perpetuities, but may be exercised 
within a reasonable time after the death of the 
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tenant for life, & after the property has become 
absolutely vested in possession, if on the con- 
struction of the particular instrument it appt^ars 
to be the intention of the settlor or testator that 
it should then be exercised. — Re Sudeley (Lord) 
& Baines & Oo., [1894] 1 Oh. :^34 ; 03 L. J. Ch. 
194; 70 L. T. 549 ; 8 R. 79 ; avb nom. Re Sudeley 
& Baines & Co.’s Contract, Re Same & Illus- 
trated liONDON News Contract, 42 W. R. 231 ; 
38 Sol. .To. 128. 

jinnotatUms : — Be!d. Ife DyHori & Fowko, |18«Cil 2 Oh. 720 ; 
lie Jump, Galloway v. Hope, flOO.'iJ 1 (Jh. 12U; He 
Hopsnalll, WomerBlcy r. HorsualU, 111)00] 1 Oh. 631. 

480. Imperative direction to sell at period out- 
side limit of rule.] — Testator gave a life interest in 
real estate to his son, then a bachelor, & any 
woman his son might marry, with remainders 
over to his son’s children, or in the (ivtuit of his 
son being childless, to liis own otlicr children & 
their descendants who should bo living at the 
son’s death. Ho directed the trustees to sell the 
property at tlie death of the survivor of the son 
& Ills wife, & gavt^ them a discretionary power to 
sell during the lifetime of (iithor of them. The 
son died in 1872, his widow in 1895, but the 
trustees were unable to will the properly until 
1915: — TTeld: (1) the gift ov()r was to a class 
at the death of the son Ac wjis ndt void for remote- 
ness, but the class must be asccrtaiiuHl as «at the 
son’s death ; (2) the power to s(‘ll was only 

optional, Ac the imperative direction to stdl, as 
being after the death of an unascertained person, 
was void for remoteness. — Rc Carniiam, Tayt.or 
V. Baker, [1910] 2 Ch. 413; S5 L. J. Ch. 040; 
115L. T. 148. 


Sect. 5.— APPLICATION OF RULE TO SECURITIES. 

Hee, 710 W, Law of Property Act, 1925 (c. 20), 
S* 102, 

Mortgage.]— Mortgage, Vol. XXXV., pp. 
352, 3.53, Nos. 040-95S. 

Welsh mortgage.] — See Mortgage, Vol. 

XXXV., p. 271, Nos. 277-282. 

Rent charges.]— Nrc Rentchabgks Ac Annuities. 
Debenture of company — Proviso for repayment 
by ballot.] -See Companies, Vol. X., p. 781, 
No. 4900. 


Sect. 6 .— FAILURE OF LIMITATION UNDER 
RULE. 

Sub-sect. ].— Efftsct on Subsequent 
Limitations. 

481. Subsequent limitation void.] — If a subse- 
quent limitation dei)ends upon a prior estate 
which is void the subsequent one must fall 
together with it (Buller, J.). — Robinson v. 
IlARDCASTLE (1788), 2 Term Rep. 241 ; 1^^ 

131 ; svbseqiLent proceedings^ 2 Bro. L. C. 344, 
L. C, 


FHwoTrVl 8*877 36 CU. i)! 128 ; lie Howett’s Sottlmt., 
Stt rV EldSclffl m)16]* 1 (^h.’ 810. Menta Cmmpo v. 
Barrow (1709), 4 Vos. 681 ; Bray v. Broc (1834), 8 Bll. N. S. 

482. Routledge v. Doruil. No. 507, 

post. 


483. .] — Settlement in pursuance of arts., 

previous to marriage, to convey to the use of the 
husband for life ; remainder to wife for life ; 
remainder upon trust to convey unto Ac amongst 
all & every or any of the children in such parts 
Ac proportions, etc., as the husband Ac wife or tlie 
survivor should by deed or writing, with or with- 
out power of revocation, or by will appoint : in 
default of appointment, to the first Ac other sons 
in tail male ; remainder, subject to trusts 1-hat 
failed, to the heirs of the husband. A joint 
appointment by deed, subject to a proviso for 
revocation Ac re-appointment by the husband ^ Ac 
wife Ac the survivor, well revoked by the wife 
surviving, & by the same deed a re-appointment 
to the daughter Ac two sons successively for life, 
with remainders in tail to the graiudchildren, Ac 
the ultimate remainder to tlie daughter in fei? ; — 
Held: (1) void for the excels beyond the power, 
viz. the cstat(5s to the grandcliildren, Ac the 
ultimate limitation upon them to the d.aug1iter ; 
(2) the principle of cy prhs not applicable. — 
Brudenell V , Elweh (1802), 7 Ves. 382 ; 32 
E. R. 155, L. 0. 

Antmtaiion^ : — As to (2) Refd. lie Mortiinor, Gray v. Gniyy 
(1005J 2 Ch. .'>02. ffrnrrnll//, Mentd. Holniondalo v. Wosfc 
(1800), L. II. 3 Eq. 474 ; Eastwood v. Avisoii (1869), L. 11. 
4 Exch. Ml. 


484. .] — Palmer v. IIolford, No. 85, 

ante. 

485. .] — Re Abbott, Peacock v, Frtgout, 

No. 415, ante, 

486. .) — Re Stevens, Clark v. Stevens 

(1890), 40 Sol. Jo. 290. 

487. .]— iia Backhouse, Findlay v. 

Backhouse, No. 511, post, 

488. Though given to person In esse.] — 

Devise to A. for ninety-nine years, if he should so 
long \ivG ; remainder t-o his first son, then unborn, 
for ninety-nine years, if he should so long Hve, Ac 
so on in tail male to such first son lawfully issuing 
for ever, Ac for want Ac in default of such issue 
of such Iii*8t son, to the second Ac other sons suc- 
cessively for ninety-nine years only, in case he 
should so long live ; Ac that sucli elder son, or the 
issue of such elder son^ should have no greater 
estate than for ninety-nine yeai-s, detemiinable at 
his decease ; Ac if there shouhl be no issue male of 

A. at the time of his, A.’s, dodth, or in cas(5 there 
should be such issue male at that time, Ac they 
should all die before twenty-one without issu(^ 
male, then to B. for ninety-nine years, if h(! .sliould 
so long Jive ; remainder to the first son of B. for 
ninety-nine years, if ho sliould so long live, etc. : 
Ile(d : the limitations to the second Ac other 
unborn sons of A. were void as tending to per- 
petuity ; Ac the limitations over ti> B., etc., after 
tin'se void limitations, were not acetderated, but 
were void also. — Beard v, Westcott (1822), 5 

B. Ac Aid. 801 ; 100 E. R. 1383 ; subsequent pro- 
cecdinrjSj Turn. Ac R. 25, L. C. 

Anmiuiions Monyponiiy v, 'DorinK {nCii), 2 

G. M. & G. 145. Folld. lie HLevons, Clark v. Sto voiw (1 890 ), 

40 Sol. Jo. 296 ; Re Hewolt’s Sottlmt., Howott tj. Elari^o. 

11916] 1 Ch. 810. Refd. Bouprhton v. JamoH (1844), 1 

Coll. 20; lie Thatcher's Trusts (1869), 20 Bcav. 30o ; 

Re Abbott, Peacock v. Frigout, [18931 1 Ch. 54. 

489. S. P, Beard v. Westcott (1822), Turn. Ac 
R. 25 ; 37 E. R. 1002, L. C. 

^nno/a/ton«:— Apld. Monyponny Paring (1852), 2 x)e 

G M. & G. 145/ Folld. He Howott « Sottlmt., Howott v. 

Eldrldgo, [19151 1 Ch. 810. Refd. Re Abbott, Peacock v, 

Frigout, [1893] 1 Ch. 54. 


PART I. SECT. 6, SUB-SECT. 1. 

481 I. Subsequent limitation void .] — 
Re O’BnncN’s Estate (1898), 24 

V. L. U.,360.— AUS. 

481 li. .]— Rc Phillips (1913), 


28 O. L. K. 94 ; 4 0. W. N. 751 
1). L. U. 500.— CAN. 


11 


481 jij, .]— Hutchinson v. Tot- 

tenham, [18981 1 I. H. 403, IR. 

481 iv. lie Tyrrell’s Estate, 


[1907] 1 I. R. 292.— IR. 

481 V. .] — ifc Manning’s Trusts 

(1915), 49 I. L. T. 143.— IR. 

481 Vi. ^.1— Re Ramadoe’s Set- 
tlement, Hamilton v. Ramadqe, 
[1919] 1 I. R. 205.— IR. 



118 Perpetuities. 


Sect, 6 . — Failure of limitation under rule : Sub-aecia, 
(a) & (/>). Sed, 7 : Sub-aects. 

Id? 2.] 

490. .] — ^Monypbnny v, DERiNa, No. 

648, poat, 

491. ,] — Re Thatcher’s Trusts, No. 

386, ante, 

492. .] — The rule that a limitation 

ulterior to or expectant on a limitation which may 
infringe the rule against perpetuities is itself void 
applies although the subsequent limitation consists 
of life interests only, & although it is to persoiw in 
being at the date when the settlement cam e into 
operation. — Re Hewkit’s Settlement, Hewett 
V. Eijdridge, [1915] 1 Ch. 810 ; 84 L. J. Ch. 715 ; 
113 L. T. 315 ; 59 Sol. Jo. 470. 

493. Though subsequent limitation life 

lnterest.‘|--/Jc Uewett’s Settlement, IIeweti' v, 
Eldridge, No. 492, ante. 

Alternative Independent limitations.] — See Sect. 
3, sub-sect. 0, ante. 


Sub-sect. 2. — Effect on Prior Limitations. 

A, In General, 

404. Prior estate indefeasible — If Interest 
vested.] — gift, in tonns which import a present 
vested intci’est, is not made contingent by a 
direction to accumulate till the time of payment 
arrives ; nor can a gift over, which s too remote & 
void, (lefc*at a vested interest previously given. — 
Please v, Burgu (1840), 2 Beav. 221 ; 9 L. J. Oh, 
220; 48 E. R. 1104. 

yinnofitfiim : — ^Reld. Boiighl on r. JamoH (1844), 1 Coll. 20. 

495. .] — TAYiiOR V, Frobisher, No. 

92, ante, 

496 . .] — Courtier v, Oram, No. 327, 

ante, 

497. .] — Testator directed that, at 

his sons attained twenty-live, his exors. should j^ay 
them a share of liis estate & effects, it being his 
will that liis sons iVt daughters should i*eceive ecpial 
shares of his estate. As Ids daughters attained 
twenty-live^, the exors. were to invest £1,000 each 
for them for life, At the difference between this & 
their sliaro paid to them. In case any daughter 
should die without issue, the £1,000 was 5) be 
dividend amongst such of his children as might 
be them living, & the issue of such as might bo 
dead, share ic share alike, the issue to take the 
like share as the parent would, if living, have been 
entitled to : — Held : the gift over was on an 
indefinite failure of issue ; tiicre was an absolute 
gift of the £1,000 in the lirst instance to the 
daughter, which liad not effectually been cut 
down, & the daughters were absoluttily entitled 
to the £1,000. 

Then comes the gift over on an indefinite failure 
of issue, which is bad &; must bo disregarded. The 
result is, that the original gift remains unaffected, 
& the daughters take absolute interests in these 
sums of £1,000 (Bomilly, M.B.). — ^Webster v, 
Parr (1858), 26 Beav. 236 ; 63 E. B. 888. 
Annotaiions Uowllnflr v, Dowling (1865), 13 L. T. 

553 ; Locke v. Lamb (1867), L. 11. 4 Eq. 372. 

498. .] — UODGSON V, Halford, No. 

372, ante, 

499 . .]-r“OooDiBR V. JOHNSON, No. 

369, ante. 

Vesting of interests.]— iSfee Wills. 

600. Series of limitations— ^ood severable from 
bad.] — Testator devised lands upon trust to pay 
the rents & profits to a tenant for life & after her 
decease & until her youngest child should attain 


twenty-five to pay the rents & profits [equally] 
for the maintenance of her children, &, on the 
youngest child attaining twenty-five, to sell & 
divide the proceeds among all the children of the 
tenant for life then living Sc the issue of such as 
should be dead ; — Held : the trust for maintenance 
was separable from the rest & was not bad for 
remoteness, whether the trust for sale was so or 
not. — Gooding v. Bead (1853), 4 De O. M. & G. 
610 ; 43 E. B. 606, L. JJ. ; subsequent proceedings, 
sub nom. Bead v, Gooding (1856), 21 Beav. 478. 
Annotaiiona : — ConBd. Hampton v. Holman (1877), 5 Ch. D. 

183. FoUd. Re Watson, Cox v, Watson, [1892] W. Nj^l92. 

Conid. Re Blew, Blow v. Gunner, [1906] 1 Ch. 624. Refd. 

Re Wise, Jackson v, Parrott, [1896] 1 Ch. 281 ; Re Cassel, 

Public Trustee v. Mountbatten, [1926] Ch. 358. 

601. .] — Re Watson, Cox v, Watson 

(1892), 27 L. J. N. C. 174. 

Annotations : — Apld. Re Wise, Jackson v. Parrol t, [1806] 

1 Ch. 281. N.P. Re Blew, Blew v. Giiimor, [1906] 1 Ch. 

624. 

R, Devolution of Vo'id lAmltaiions, 

(a) In General, 

502. Limitation by will — Devolution on resi- 
duary legatee or devisee.] -—P rocihib v, Bath & 
Wells (Bp.), No. 393, ante, 

603. .] — Devise & bequest, in tnist 

to pay the income to A. for his use during his life, 
witn remainder in default of issue to B. for his 
use during his life ; remainder in default of issue 
to C. for life in the same manner ; remainder over. 
The rcmaindci* after the limitation to A. for life 
void, fis too remote, & A. being heir-at-law & 
residuary legatee, liis title to the real & iiersonal 
estate was established. — Boehm v, Clarke (1804), 
0 Ves. 580 ; 32 E. B. 728. 

Annotations: — ^Dbtd. Barlow r. Haltor (1810), 17 Vos. 479. 

Consd. Loplno i>. Forard (1831), 2 Hush. & M. 378 ; Green- 
wood r. Verdoii (1853), 1 K. & J. 7'1. 

504. .]— Tregonwell V, Sydenham, 

No. 306, ante, 

605. .] — Leake v, Bobinson, No. 

290, ante, 

506. .] — Testator directed the trus- 

tees of his will to sell his real estates & retain 
£5,000 out of the proceeds, & to stand possessed 
of tliat sum in trust for A., for life, remainder in 
trust for A.’s son for life, witli divers remainders 
over, all of which were void for remoteness ; & he 
gave his personal estate, aftcjr payment of the 
legacies thereinafter given, & the residue of the 
money to arise by the sale of liis real estates after 
making good tin? £5,000, to B. A. died a bachelor. 
Testator’s heir also died : — Held : the heir’s 
pcf'sonal representative was entitled to tho £5,000. 

When testator carves a chattel interest out of 
liis real estate, & makes it the subject of limitations 
which fail, it i*esult8 to his heir, but with the 
character which testator impressed upon it (Shad- 
well, V.-C.). — ^Burley v, Evelyn (1848), 16 
Sim. 290 ; 11 L. T. O. S. 410 ; 12 Jur. 712 ; 60 
E. B. 885. 

Annotation: — ^Reid. Re Bence, Smith v. Bonce, [1891] 3 

Ch. 242. 

607. J — Testator gave & deyised to 

trustees all his freehold, leasehold & personal 
property, upon trust to sell, & the money arising 
from such sale was to be invested for the benefit 
of his three daughters ; the interest thereof to be 
paid to each of them for their lives, & on the decease 
of each of them one half of the fund or share to bo 
paid to the children of each daughter so dying, at 
the age of twenty-one, & the other half to such 
grandchildren for life only, & afterwards to their 
children at twenty-one ; — Held : the gift to the 
children of grandchildren was void for remoteness ; 
the daughtm did not take an absolute interest, & 
the undisposed of portion of the real property 
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went to testator’s heir. — ^Whttpbhead v. Bennett 
(1863), 1 Eq. liep. 560; 22 U J. Di. 1020 ; 
21 L. T. O. 8. 178 ; 18 Jur. J40 ; 1 W. U. 40(5. 

508. .] — Wainman V. Field, No. 

403, ante, 

609. .] — Joy v. Aspinwall, No. 22, 

ante, 

510. ,] — Bbntinck V. Portland 

(Duke) (1877), 7 Oh. D. 603 ; 47 L. J. Ch. 235 ; 
38 L. T. 58 ; 26 W. R. 278. 

Annotidion : — ^Refd.PearkRv.MnHolcy (1880), 5 App.Cas. 714. 

611. .] — Testator bequeathed a pic- 

ture to his eldest son J. for life, & then to his 
second son C. for life, & tlien to his daughter M. 
for life, & after her death to the first Sc every other 
son then living of .T. successively, according to 
seniority, for their rcispective lives, & then to the 
first & every other son then living of C. successively 
according to seniority for their respective lives, & 
then to the first Sc every other son of his daughter 
M. successively according to seniority for their 
respective lives, & then to his own right heirs, it 
being his strong desire that the picture shoidd not 
be sold but should always remain in the possession 
of some descendant of (1. P. of T. Testator devised 
the residue of his i*eal & personal estate upon trust 
for his two sons, J. Sc C., in equal shares, absolutely. 
On the death of testator on .Tune 7, 1 906, tiie exors. 
lianded the picture to the eldest son, .T., Sc on his 
death on July 27, 1918, they gave it to O., who now 
hold it. By clause 6 of his will J. gave his daughtiT, 
F., all his pictures otlicit* than those made heir- 
looms, Sc by clause 23 he gave “ iny pictui*e8 ” at 
R. io b(.- enjoyed as IjoirJooms with settled real 
estate. By clause 3(5 of his will lie left residuary 
estate t/O his three sons in certain proportions. A 
deed of family arrangement, dated Mar. 5, 1919, 
was entered inl/O between the children of J. 
the exors. & trustees of his will, wherein it was 
I'ecited that the pictures at R. should be trciated 
as having jiasscd to F. under clause 6 of the will, 
& clause 23 was {inter alia) revoked in pursuance 
of a power contained in the will. Questions wert? 
raist'd as to the validity of the limitations in the 
s<?ttlm(;. of the picture. Sc who was now entitled 
to it : — Held : the bequejsts of the picture were 
only good so far as tlu^y included the sons of .T. 
living at the death of JNI., Sc all th(i subseqiumt 
limitations, including the ultimate gift to the right 
boil's of U'stator, Averci void for remoteness ; (2)’ 
subject to tlu! valid life interests i\w picture 
formed part of the residuary estate of testiitor Sc 
wont t o his two sons in (^qual shares ; A the interest 
of J. in his undivided moiety of the j^icturo passed 
under his will Sc the; deed of family arrangement 
to F. — Re Backhouse, Findlay v. Backhouse, 
[1021] 2 Ch. 51 ; 90 1.. J. Ch. 413 ; 125 D. T. 218 ; 
05 Sol. Jo. 580. 

.] — See, generally, Wilt-s. 

612. Limitation in settlement Devolution on 
settlor.] — Re Slabk’s TkUkSTS, No. 355, ante, 

613. .] — A marriage settlement, to 

which the wife’s father was a party, after reciting 
that he had agreed to give £3,000 as a marriage 
portion or fortune witli his daughter, & that^ it 
had been agreed that £500 should be forthwith 
paid to the husband for his own use. Sc that the 
i*csidue thereof should be invested on the trusts 
tlierein mentioned. Sc that the wife’s father had 
accordingly paid £500 to the husband. Sc had 
invested £2,500 in the names of the trustees, 
declared trusts of that fund for the settlor until 


Against Perpetuities, 

the marriage, Sc then, after giving to the husband 
& wife life interests, Sc a. power of appointment 
among the children, which was not exercised, for 
the children attaining twenty-live, &, in default 
of such children, for the wife’s representatives or 
next of kin in the usual manner. The trusts for 
the children, Sc subsequent thereto, being con- 
siderecl bad for remoteness ; — Held : there was a 
resulting trust for the settlor. — Be Nash’s SETTiiE- 
MENT (1882), 51 L. J. Ch. 611 ; 40 L. T. 97 ; 30 
W. R. 406. 

Annotation : — Consd. Pe. ConnolPH Sottimt., Re Bonett’fl 
Trusts. Fair v. Coiinoll, (191.5] 1 Ch. 867. 

.] — See, generally. Settlements. 

Limitation in special power of appointment.] — 

Sec Powers, pp. 493-498, Nos. 868-908. 

(6) Limitation subject to Valid Directions, 

See, now. Administration of Estates Act, 1925 
(c. 23), ss. 45-.52. 

514. Valid trust for sale — Trusts of proceeds 
void for remoteness — Proceeds devolve as realty.] — 

Testator devised estates to A. for life, with re- 
mainder to trustees, for sale, upon trust, for all 
the children of A. B. C. Sc D. who should attain 
the age of twenty-four years, Sc directed that the 
annual produce of the trust funds should bo 
applied for the maintenance of the children entitled 
in expectancy or contingency, until they re- 
spectively attained the age at which their said 
shares should vest : — Held : the gift in remainder 
was void for remotenciss. Sc the trustees wore 
trustees of the legal estatci for the heir-at-law. — 
NEyvMAN V, Newman (1839), 10 Him. 51 ; 8 L. J. 
Ch. 354; 59 E. R. 531. 

Annotnliom : — ^Reld. HoIiiioh r. Proscott (1861), 3 Now Tlop. 
659 ; Put chliig V. Barnott (1880), 49 L. Ch. 665. 

615. .] — Whitehead v, Ben- 

nett, No. 507, ante. 

516. .]-'-TlAiiB V, Pew, No. 188, 

ante. 

Trust for sale void for remoteness — Trusts of 
proceeds valid.] — See Equity, Vol. XX., pp. 341, 
342, Nos. 830-833. 


Hect. 7.— void RESTRICTIONS ON VALID 
LIMITATIONS. 

Hub-sect. 1. — In General. 

517. Restriction void.] — Testatrix, in pursu- 
ance of a power in her marriage settlement, 
appointed a fund to her s(»n C. for life, with re- 
mainder to his eldest son, provided that, in the 
event of theii- refusal to cf imply with a request by 
her son A. to release their interests in cei iain other 
property, their interests in the fund were to go 
over to her son A. absolutoly : — Held : the con- 
dition was vfnd as being contrary to the rule 
against perpetuities . — Re Htavet.ey, Dyke w. 
Staveley (1920), 90 L. J. Ch. Ill; 124 L. T. 
466; 65 Sol. Jo. J54. 


Hub-sect. 2. — Restraint on Anticipation. 

618. Imposed on unborn person — Restraint 
rejected.] — ^Under a power of appointment of a 
trust fund among children, in the usual form, the 
slxare of a married daughter, who was unborn at 
the creation of the power, was limited to trustees, 
upon trust for her separate use, for life, without 


PART 1. SECT. 7, SUB-SECT. 2. 

K, Whether within rttZe — Orand-nieces Imrn in lifetime of widow of teatattMr.] — Re Urquhart's Will, McCRACinBiv v, 
Ramsay, [1921] V. L. U. 262.— AUS. 
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'• * 7 - — Void refdridiona on valid limUationa : Suh^ 
aecta, 2 cfc 3-1 

S ower of anticipation, &, after }ier decease, to 
er general appointees by deed or will, & in default, 
to her exors. or administrators 7/c/d : such an 
appointment was not void as fettering the property 
beyond the legal limits, but the restraint upon 
anticipation might be rejected, & the rest of tlic 
appointment sustained. 

If the restriction be not rejected, it is said that 
it will make the whole void. Ilather than decide 
that, the ct. will reject the limitation & thus leave 
the rest of the appointment valid (Page- Wood, 
V.-O.).— 1^"RY V. CAPPEii (18.53), Kay, 103; 2 

W. R. 130 ; 09 E. R. 70. 

jinnfdaliu7i8 : — Apld. lie Toagtie’K SottlTiit. (1870), L. R. 
10 K(|. r»«4. Conid. Ite Ridley, Buckioii v. Hay (1870), 11 
('ll. D. «4/>. Apld. Sliiile V. Homo (1888), 58 Jj. T. 540 ; 
j{f’. TaiiciTd’H Hettlnit., HomervlIU? v. Taiicrcul, Jitf Solby, 
(JJnirch r. Taiicml (1903). 88 L. T. 104. Rffd. Jfe 
Ciinyii^rhame’H Setlhiii. (1871), L. R. 11 Kq. 324 ; Hr, 
Krrlnertoii, Hawtreo r. ErrinKton, 11887] W. N. 23* 
Whitby r. Mitchell (1889), 42 (!h. D. 494. 

519 . ,] — Semhifi: Where a bequest is 

made to persons in eaae for life, with remainder i/o 
tlieir unborn children, with a gcmeral direction 
that the female children shall take for their 
separate & inalienable use, such i‘<»striction against 
alienation is too rcmol(j & void. 

Under several bequests to living persons for 
life, with remainder io their ehildnm born & 
unborn, with a general proviso that the shares of 
females shall be for their s(iparr-e inalienable 
use //c/d ; the restriction against anticipation 
applied only to the Umants for life, in consequence 
of a direction for payment to the children & a pro- 
viso that their receipts should be good dischargers. 

I do not cxpi*ess any opinion on the point, 
principally argued, as to remotene^ss ; but my 
strong impression is, that it. would be too remote, 
& that this et. could never, after a life or lives 
in being & twenty-one years, permit any estato 
to be inaliennbhr (Romilly, M.R.). — ^Armitage v. 
Coates (189.5), 3,5 Reav. 1 , 55 E, R. 794. 

Annofaiitm }* : — Apld. Hr Miclmors TniHts (1877), Ifi .T fli. 

TniKtH (1871), L. ]{. 17 Kq. 409; 
He Ridley, Hijckton v. Hiiy (1879), II (!h. J). (515; Ur 
liUHRoll, I )orrell v, Dorit-l 1 ( 1 895 ), 1 2 R. 4 99, 

620. — .] — (1) A widow, having under 

Jicr mamage settlement a power of appointment, 
amongst t-he children of the marriage*, ex(*cut<*d tiie 
power by giving to one of 1 j(t five daughtei’s, who 
W'as marriod, a fifth shan? of the* fund for lier 
separate use, independently of her tlien or any 
future husband, but witliout power of anticipa- 
tion ; &; after her decease as she should generally 
by detrd or will appoint , & in default of appoint- 
ment, for her exors. & admmi8trat.ors absolutely ; 
—7/c/d ; the whole appointment was not void, & 
i^t was a valid execution of the power, except as to 
the restraint upon anticipation, but the attempted 
restraint, upon anticipation was ineffectual & 
void. (2) A similar appointment was made to 
another daughter unmarried at the date of tlie 
appointment, who afterwards married ; — Held : 
marnage did not operate as an adoption of the 
trusts of the fund so as to establish the validity of 
T clause . — Re Teague’s Settlement 

l^mO), I,. R. 10 Eq. 564 ; 22 L. T. 742 ; 18 W. R. 

Cnnynffhame’a Sottlmt.. 

TT’J — Under an ante-nuptial 
settlement, by which the husband had a power of 
appointing a sum of money among the children 
»PP0i»<*d the fund to the 
separate use of a married daughter, with a restric- 


tion against alienation : — Held : the appointment 
to ilio Boparato use of his daughter was valid, 
dischai'ged of the restraint upon alienation, whicli 
was too remote & void. — Re Cunyngitame’s 
Settlement (1871), L. R. 1 1 Eq. 324 ; 40 J.. J. Ch. 
247 ; 24 L. T. 124 ; 19 W. R. aS81. 
y/wnf>/<rf4on« -Congd. He Ridley, Ruckton v. Ilay (1879), 

11 Ch. D. 045 ; C-ooporr. Laroche (1881), 17 (Jli. 1). 308. 

522. .] — Re Ridley, Buckton v. 

Hay, No. 11, ante, 

523. .] — Re Errtngton, Bawtree 

V. Ehrington, [1887] W. N. 23. 

524. .]— On June 5, 1860, A. &; B., 

in exercise of the^ power of appointment in favour 
of cliildren contained in their marriage settlement, 
dated in 1830, appointed £3,500 to tlieir daughter 
M., afterwards M. S. 

By the marriage settlement of N. & M., dated 
June 6, 1800, M. assigned the £3,500 to the 
trusses, upon trusts under which N. had Bio fii-st 
life interest, &, in default of children, M. liod a 
general testamentary power of appointment. 
There VfOB also a covenant by N. & M. that if 
they, or either of them, should during the coverturti 
become entitled to any real or pei*sonal property, 
except certain sped Bed interests, the same shouhl 
be forthwith assured to the trustees. 

On June 20, 1860, A. & B. appointed that a 
nioitiiy of the residue unappointed of the trust 
funds imdor th(^ settlement of 1830 should, after 
the dee(;ase of the survivor of them, go to M., 
during her coveiiure, for her sole & separate use, 
without power of ant icipation, her receipt to be a 
sufficient discliarge for t;h(5 payment thereof. 
Tlie^ was a proviso that if M. should die in the 
lifetime of N., leaving no children, the same 
moiety sliould go to tluj brother of N. absolutely, 

that if M. should survive lier husband, the same 
moiety sliould go to M. absolutely. 

M. died in 1887, leaving children, & having by 
her will appointed & bequeatlied all her property 
to N., ^ appointed liim sole exor. A. & B. had 
both lU'c-deceased M. : — Held: (1) the appoint- 
ment by A. & B., of .Tunc 20, 1860, showed an 
intention to (jxclude N., & any interest which he 
would take if tlie fund was caught by liis marriage 
s<4.tlenient ; though iho. rcistraint on anticipation 
must be ^ i*(*j(;(;t.cHl, yc*t, taken together with tluj 
gift over in default of children & tlio receipt clause, 
it showed an intention tliat the separate use should 
apply only to the income accruing during the par- 
ticular coverture, & M. should have no power of 
disposition over the corpus, 

(2) 8ue,h a limitation was clearly good ; &, 
therefore, the fund having accrued during the 
coverture, the corpus was caught by the afier- 
J’Cqmred property clause. — Shute v, Hogge (1888), 
58 L. T. 546. 

525, .] — Whitby v, Mitchell, No. 

125, ante, 

626. Imposed on class which may contain 
unborn persons — Whether restriction good as to 
members In esse.] — A clause restraining anUcipa- 
tion m a gfft to a class which may contain unborn 
persons is invalid . — Kc Michael’s Trusts (1877), 
46 Ij, j. Ch. 651. * 


Huckt^m V. Hay (1879). II CJi. I). 

045 , lie Russell, Dorrell v. Dorrell (1895), 12 R. 499 • Ur 

Game, Game v, Tennent, 11907] I Ch. 270. * 

527. Where a sum was settled in 

trust for present & future children in equal shares 
inth a restraint on anticipation of daughters’ 
shares, & some daughters were in eaae ,• in order to 
cany out the intention with regard to these, & 
avoid the rule against perpetuities, the gift was 
read as of the shares separately.— Herbert v. 
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WBBSTBai (1880), 15 Ch. D. 610 ; 40 L. J. Ch. 
020 * 


AwnoUitioiia Polld. Fcrneloy’H TriiHts, [l»()2] I (Hi. r>ia ; 
ite miward, Steedmaii v. Hobday (1«02). 87 h. T. 476 ; 

Game, Hame v. Toiment, 11»07] 1 (^h. 27«. Reid. 
lie Riusell, Dorroll v. Dorrell (1895), 12 U. 499. 

528. .] — Coopp:r v. Laroche, No. 

30}, ante. 

529. ,1 — A restraint on anticipation 
imposed by a general clause in a will upon all the 
shares of daughters of testator’s children, is good 
as to the shares of those members of the class 
who are bom in U^stator’s lifetime, though void 
as to the shares of those bom afterwards . — Re 
FERNErjBY’R TRUSTS, [1902] 1 (Ui. 542; 71 L. J. 
Ch. 422 ; 80 L. T. 413 ; 50 W. K. 340 ; 40 Sol. Jo. 
247. 

Amwfaiion : — ^Reld. lie (Jaino, Gaino i\ Tcuiiont., fl907] 1 (^h. 
270. 


530. ,] — Testator by his will gave his 

^(^siduary estate to his wife, Iwo daughters, & a 
son for life, the int<u*(ists of the wif<^ Ai daughters 
to be without power of anticipation, &; after the 
death of the survivor he gave his estate to the 
then & futui*e children of his son in (iqunl pro- 
portions. By a codicil testator declared that the 
bequests to any female taking any benclicial 
interest under his will should be for h(;r separate 
use, but so that she might not anticipate any part 
of the property to which she might bcconui en- 
titled, & he also declai-ed th<i re^ccipt of any female 
taking an interest under his will should be a good 
& sufficient discharge to his trustee's for the moiw^y 
aft(ir the same should have actually accrued du<'. 
The survivor of the wife, daughters, & son died 
in Jim. 1902. The son left live children living at 
liis death, of whom two wert^ marriiui women : — 
Jleld : the restraint on antici]>ation was valid, not 
being void for remoteness, but it only lasted 
during the existence <»f the prior Jib? interests both 
as to income & corpue. Ac determined when the 
property fell into possession iii .Tan. 1902 . — Re 
Millward, Stkedman V. ITobday (1902), 87 
}j. T. 470. 

531. .] — ^JVstator diroct<id his tms- 

tees to stand i)o.ssoss<m 1 of Ac invest a sum of £500 
Ac pay the income arising from such inve^stment to 
his daughter S. during her life Ac after her death 
upon trust for such (diild or childnm of S. or such 
child or children of a son or daughter of S., who 
should die before her as should if a son attain the ' 
age of twenty-one yeara or if a daughter attain 
tliat age or marry & as to the share or shares of 
any girl or girls for her or their separatt? use with- 
out power of disposing of the income or capital 
thereof otherwise than by will. H. survived testator 
Ac died leaving two married daughters who were 
born during testator’s lifetime ; the re- 

straint upon anticipation was scjvcrable Ac was 
valid as to the shares of the two daught<jrs born 
in testator’s lifetime. — lie (tAme, Game v. Ten- 
NENT, [1907] 1 Ch. 270 ; 7(1 L. J. Ch. 108; 90 
L. T. 145 ; 51 Sol. Jo. 210. 

Annoiaium : — ^Refd. Baffot u. Chapman (1907), 22 T. h. R. 

562. 

532. .] — ^Bagot V. Chapman (1907), 

as reported in 23 T. L. 11. 502. 

AnruMiem : — ^Mentd. Howatsoii r. Webb, [1908] 1 Ch. 1. 


Sub-sect. 3. — Direction to Settle. 

538. Direction to settle following absolute gift.] 
— ^Power to appoint amongst children, or some or 
one of them, with limitations over for benefit of 
one or* more of such children, or Ins or their issue. 
The donee of the power appointed equal shares to 


his daughters respectively for life, for their separate 
use ; then to their issue, as they, the daughters 
respectively, should appoint ; in default, amonjp^t 
the issue equally : — Held : subject to the life 
interest of the wives for their separate use, the 
shares appointed to the daughters belonged to 
them Ac to their husbands in their right. 

The trusts of the shares appointed to the 
daughters arc void for remoteness, so far as those 
trusts relate to the issue of the daughters ; but 
the same are good so far as they are made to the 
sepiu'ate use of fhe daughters for their lives ; & 
subject to such separate interest, the shares so 
appointed belong to the daughters, Ac to their 
husbands in right of the wives (Leach, M.B-.). — 
Carver v. BowiiES (1831), 2 Russ. & M. 301 ; 
9 L. J. O. S. Ch. 01 ; 39 E. H. 409. 

AnyioUtthms : — Consd. Kunipf r. .Toiioh (18:17). 2 Kcion, 750. 
Apld. Blackot V. Luinb (1851), l4 Bouv. 482 ; Harvoy v. 
Strufsoy (1852), 1 Di-ovv. 73. FoUd. lie Sonilos’ Will, lie 
WalHoii'R Will (1854), 2 Sin. & G. 410. Apld. Qorrard v. 
Butler (1855), 20 Boav. 541 ; St-epheiis v. (iadsdon (1855), 
20 Boav. 403 ; Woolrldgo r. W(iolrldf?4' (1859), .lohn. 03. 
DiStd. ToinkyiiH r. Blaiio (1800), 2S Bcav. 422. Apld. 
Rucker v. Scholofleld (1802), 1 Hein. & M. 30. Coiud. 
Ghiirchlll V. Clmrcliill (1807). L. R. 5 Va]. 44 ; WollaHton 
r. Kim (1800). L. R. 8 Eq. 105. Apld. M‘Doiiald v. 
APHnnald (1875), L. R. 2 So. & Div. 482. CODSd. White 
r. White (1882), 22 Cb. D. 555. Refd. Kirk v. Eddowen. 
(1844), 3 Haro, 509 ; LaHHonce r. Tierney (1849), 2 H. Ac 
T\v. 115; He Oiinynfirhaine*H TruHtn (1871), 40 L. .T. CJh. 
247 ; Cooker. Cooke (1887). 38 Ch. 1). 202 ; Re Crawsbay, 
Grawshay r. Grawshay (1890), 43 Gli. 1). 015 ; Rti Holland, 
Holland r. Glapton, [1914] 2 Ch. 595. Mentd. Powys r. 
MaiiHfiuId (1830). 0 Sim. 528 ; J'yrn r. Lookyor (1841), 5 
My. & Gr. 29 ; Rato r. Willats (1877), 37 h. T. 221. 

534. .] — Kampf V. Jones, No. 439, miie. 

535. . I — Bequest to testator’s wife for 

life, Ac after her death to make a division between 
testetor’s four childinm, A., B., C. Ac D. ; his sons’ 
shares to bo paid immediately, Ac his daughters* 
shares to be invested for them for life, with re- 
mainder between all their children, to become 
vcstiid at the age of twonty-fivo, with a gift over 
te the children of the others who should live to 
attain the age of twenty-five, in case either 
daughter should die without leaving any cliild 
who should live to attain twenty-five ; with 
powers for tho maintenance Ac advancement of 
such children : — Held : * the gift over was too 
remote ; Ac the gift to the daughtei*s in i-ho first 
instance being absolute, Ac the attempt to limit 
it having failed, tho absolute interest remained 
unaffected, so that fhe i-epr(!sentatives of a 
daughter who died without childri'n wore entitled 
to her one-fourtJi share*. — Ring v. Hardwick 
(1840), 2 Beav. 352 ; 4 Jur. 242 ; 48 B. R. 
1217. 

Annofntions : — Apld. Gorrard i\ Butlor (1855), 20 Boav. 541. 
R^d. Re. Hancock, Watson v. WatHon, [1901 ] 1 i9i. 482. 

536. .] — liASSENCB V. Tierney, No. 340, 

ante. 

537. .] — Harvey v. Stracey, No. 448, 

ante. 

538. .] — Where there is an absolute 

appointment to A., on object of the power, 
followed by a qualification limiting the interest 
of A. to a life interest, with remainder to persons 
not objects of the power, the latter being void, 
A. takes absolutely, under the prior appointment. 

Testatrix, liaving a power to appoint a fund to 
her children, appointed it in this form : Amongst 
my children, A., B,, C. Ac D., the share of A. to be 
upon the trusts of her marriage settlement, Ac to 
be paid to the trustees thereof. A. was the only 
person in tho marriage settlement within tho 
power : — Held : she took her share absolutely. — 
Uerbard V. Btttleb (1855), 20 Beav. 541 ; 52 
E. R. 712. 

AnnoifUUm : — ^Re!d. Re 01iphant*B Trusts, Re Dixon’s Will, 
Phillips V. Phelps (1917), 80 L. J. Ch. 452. 
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Bed. 7. — Void reairidiona on valid limitaiions : Siib- 
Bed, 3. Bed, 8» Part II. Sed. X. | 

639. .] — Testator, by vii’tue of a power, 

appointed a fund to tnistces for his four children, 
in four equal portions & subject to the trusts 
thereinafter contained respecting his own residuary 
estate. Some of those trusts were to the children 
for life, with remainder to their children, &, as 
regarded the fund subject to the power, the appoint- 
ment to grandchildren was void for remoteness : — 
Held: the children took absolutely in the first 
instance, & the subsequent attempt to limit the 
absolute gift being void, the children took the 
fund absolutely. — Stephens v. Gadsden (1855), 
20 Beav. 403 ; 62 E. R. 082. 

640. ,] — (1) Testator directed his exors. 

to raise a legacy “ to or in trust for his son.** It 
was to be invested in the names of trustees, & 
life annuities were given to the son & his wife out 
of the income, & interests were given to the children 
of the son & to their issue, with gifts over : — Held : 
there was an absolute gift to the son cut down to 
the limited extent of the subsequent gifts. 

(2) Testator bequeathed a legacy to his son, & 
after his decease & on the youngest of the son*s sons 
attiiining twenty-one, to divide it equally between 
the son*s sons & the issue of deceased s<.>n*s sons 
who should attain twenty-one, the issue to take 
tlie share which their father would have taken if 
living. (.3) Qu, : whether the gift after the son’s 
death is wholly void, or only as to the shai*e of the 
issue. — SAT.MON V. Salmon (1880), Beav. 27 ; 
54 E. R . 535. 

641. .] — Cooke v. Cooke, No. 458, ante. 

542. .] — Testatiix under licr maniage 

settlement hml power to appoint the settled funds 
amohgst the children &* issue of the maniage. By 
her vnll testatrix gave all her residuary real & 
personal estate, “ which by virtue of any power 
or authority, or of any separate right of property 
she was competent to dispose of,’* to trustees uj)on 
ti-ust to sell & convei-t into money, & thereout pay 
her funeral & testamentary expenses, & to invest 
the residue & hold the same upon trust to pay the 
income to her husband during his life, At after his 
decease lis to one-seventh paii in trust for her son, 
& as to the remaining six-sevenths in tnist for her 
daughters, with a direction that the tnist/ces were 
to i*etain the daughtci*s’ shares uj)on trusts in 
favour of <»ach daughter for life for her separate 


use without power of antici^jation, & after her 
death in favour of her children. There was 
evidence that testatrix & her husband had for- 
gotten the existence of the settlement. Tlio 
question was whether or not the will operated 
as an exercise of the power of appointment : — 
Held: (1) the evidence as to the settlement having 
been forgotten could not be acted upon ; & if the 
will were not regarded as an exercise of the power, 
woi'ds would have to be struck out of the will, 
upon the face of which there was a clear intention 
to exercise any testamentarv power the testatrix 
might have ; (2) the daughters took their shares 
of the settled funds free from the fetters attempted 
to be imposed by the subsequent direction. — 
Re Boyd, Neild v. Boyd (1890), 63 L. T. 92. 

648. .] — ^Hancock v. Watson, No. 307, 

ante, 

644. Direction to settle following gift not 
absolute.] — ^Lassence v, Tierney, No. 346, arUe. 

645. .] — ^Under an exclusive power to 

appoint a trust fund of stock to children & their 
issue bom during the lives of the donees of the 
power, with a liotchpot clause, an appointment was 
made to five daughters out of nine children, 
whereby the trustees were directed, after the 
death of the parents, tenants for life, to stand 
possessed of the fund upon the trusts following : 
that is to say, upon trust thereout to appropriate 
one-fifth part to & for the benefit of each daugliter, 
& to pay & apply the income of the share of each 
daughter for her separate use ; after the decease 
of each daughter, upon trusts for the benefit of 
her children: — Held: the limitations over being 
void, the daughters took life interests only, 
subject to account for the value under the hotch- 
pot clause. — Rucker v. Scholbpibld (1862), 1 
Hem. & M. 36 ; 1 New Rep. 48 ; 32 L. J. Oh. 46 ; 
9 Jur. N. S. 17 ; 11 W. R. 137 ; 71 B. R. 16. 
AnnoUdwna: — Consd. McDonald v. McDonald (1876), L. II. 

2 So. & Dlv. 482 : He Ollphant’s Tninte, He Dixon’s 

Will, PblUlpH V, Phelps (1U17), 86 L. J. Ch. 462 ; Re 

West, DenUm v. West, [1921] 1 Oh. 5.S3. Refo. He 

Harrison, Hunter v. Bush (1918), 87 L. J. Oh. 433. 


Sect. 8.— EFFECT OF LAW OF PROPERTY 
ACT, 1925. 

See Law of Propei*ty Act, 1925 (c. 20), ss. 102, 


Part II. — ^The Rule Prohibiting Limitations to Issue 

of Unborn Persons. 


Sec^. 1. — ^IN GENERAL 

See, now, Law of Property Act, 1925 (c. 20), 
B. 161. 

646. Statement of the rule.] — Tliough by rules 
of law an estate may be limited by way of con- 
tingent remainder to a person not in esse for life 
or as an inh^tance, yet a remainder to the issue 
of such contingent remainderman a*s a purchaser, 
is a limitation unheard of in law nor ever attempted 
(Lord Nortoington, Lord Keeper). — Mar t.- 
BOROUGH (Duke) v, Godolphin (Earl) (1769), 1 
Eden, 404 ; 28 E. R. 741 ; affd, avb nom, Spencer 
^RD) V. Marlborough (Duke) (1763), 3 Bro. 
Pari. Cas. 232, H. L. 

AnnataHane 4}oilfd. Hay v, Coventry (1789), 3 Term Rep. 


83 ; Malnwaring v. Baxter (1800). R Vos. 4.68 ; He Oliver’s 
Hottlmt., Kvorotl v. Loiffh. 1190.6] 1 CJi. 191. Befd. 
lioblnson v. Hardoastle (1786), 2 Bro. C. C. 22 : llontledse 
o’ » Monyponny v, Derlng*1862), 

2 De Q. M. & G. 146. Hentd. Fcrrand v. Wilson (1845), 
4 Hare. 344 ; Soarsdale e. Cur*on (I860). 1 John. & H. 40 : 
Dawkins v. Penrhyn (1877), 36 L. T. 080. 

647. .] — ^\^ere an estate was limited by 

will to A. for life, remainder to his first & other 
sons in tail male, remainder “ to the use of all &; 
every the daughters, etc., as tenants in common, 
& in default ’* of such issue to the use of the right 
heirs of the devisor.** After the death of A. with- 
out any son, an only daughter took only an 
estate for life. 

The law is now clearly settled that an estate for 
life may be limited to unborn issue, provided the 
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devisor does not go further & give an estate in 
succession to the children of such unborn issue 
(Lord Kenyon, O.J.). — liAv v, ( -oventry (Eahl) 
(1789), 3 Term liep. 83 ; 100 E. B. 408. 

AnnotalianH : — CODSd. Doo d. Llversojcii v. Vaiif^linii (1822), 

5 B. & Aid. 464 ; Bridfi^r v. Ilamsoy (ISa.*!), 10 Hare, 320. 
Apprvd. Whitby V. Mitchell (1800), 44 Oh. 1). 85. Clonsd. 
lie NaHh, Cook v, }i>edoTick, 11000] 2 Cli. 450. Reid. 
Doe d. Willis v, Martin (1700), 4 Term Rep. 30 ; Doe d. 
Dacro v. Dacro (1708), 1 Bos. &. P. 250. Mentd. Ooodri{?ht 
V. JonoH (1815), 4 M. & 8. 88. 

B4f8. .] — J. M., by his will, devised the 

Maytham Hall estate, being of gavelkind tenure, 
to trustees upon trust to sell a competent part for 
the payment of debts, & subject thereto upon trust 
for F. M. for life, & aft<^r his decease fur the first 
son of P. M. for life, & after liis decease for the 
first son of such first son &; the heirs male of his 
body, & in default of such issue, for evt‘ry other 
son of P. M. successively for the like interests & 
limitations, & in default of issue of the body of 
P. M., or in case of his not le*aving any at his 
decease, for T. M. for life, & after his decease for 
T. G. M. the eldest son of T. M. for life, & after his 
decease for the first son of T, G. M. & tlic heirs 
male of his body, & in default of issue of the body 
of T. G. M., for every other son of T. M. successively 
for the like estates & interests, & on failure of all 
such issue of the body of T. M., upon trust for 
him, his heirs & assigns for ever ; P. M. never liad 
;xny children: — II eld: (1) P. M. took an estate 
for life with remainder to his lirst unborn son, if 
such son had' been born, & all the remainders over 
were void ; (2) effect was to be given to tlie gift 
over to T. M. & his sons in default of issue of the 
body of P. M., etc., as an independent clause, & 
it was consequently valid. 

(3) Although by tlio doctidne of cy-pren or by 
implication, as applied to the constiuction of a 
will, an estate may bt? ciirried otlieiwise than in 
the exact fonn & manner indicated by testator, 
yet it must always be in favour of a class or paii 
of a class of persons intended to be provided for 
by testator. 

(4) In construing wills effect may in certain 
cases be given to the general intent at the expense 
of a particuliir intent, but this is not to be done 
without an actual necessity. 

(5) Where an estate is so limited to A. as would 

generally raise by implication an estate tail, but 
there are added limitations to the children of A. 
which arc void for rcmot(.*ness, it is not a general 
i-ule to reject these limitations iis unimportant & 
to give to A. an estate tiiil, although crises may mdse 
in which this would be done in favour of the clear 
intention of testator. , 

(0) Wliere there are gifts over whicli are void for 
pei*petuity, & there is a subsequent & independent 
clause on a gift over which is within the line of 
perpetuity, effect cannot be given to such clause 
unless it will accord with previous valid limitations. 
A gift over made in words comprising only one 
event will not bo construed as made on two events, 
although in point of fact it may consist very 
reasonably of two branches, unless it is so expressed 
by testator. 

(7) The rule of law forbids the raising of 
successive estates by purchase to unborn children, 
that is, to an unborn child of an unborn child 
(Lord St. Leonards, 0.). 

(8) The cts. have gone at least to this extent, 
that they will not hold a gift over made in words 
comprising only one event as made on two events, 
although in point of fact, it may wiwist very 
reasonably of two branches, unless testator has 
himself ^o expressed it (Lord St. 

— Mm^VPWKNv f), TItchtno (1859), 9 T^e G. M. & G. 


145 ; 22 L. J. Ch. 313 ; 19 L. T. O. S. 320 ; 17 Jur. 
407; 42 E. Jl. 820, L. C. 

AmMMwii 9 :—A 8 to (1) Apld. Rf Sbwons, CJark 
(l8!Mi). 40 8ol. .To. 296 ; ite Nosh. Vfok 
11910] 1 COi. 1. Befd. Ite Roberts, Ropinffttm v, Rolwrts- 
tlawoii (1881), 10 Oh. D. 520. (2) 

Trust (1859), 1 John. & H. 639 ; Evore «. Challte (18 j9) 

7 H. L. Cas. 532. Apld. Rtf Bowles, Page r. Pufire, 11^5] 

1 Oh. 371 ; lie BullTOk’s Will Trusts, Bul^lock «jBullock, 
11915] I Oh. 493. Reid. He Davies & Kent s^ntract. 

1 1910] 2 C^h. 35 ; Re Norton, Norton Norton, [1911] 

2 Oh. 27. Aa to (3) Ajdd. Re RImIii^, Rlsiriff r. 

[1904] 1 Ch. 53.3; /es Mortimer, Gray v. Gray, [190o] 

2 Ch. 502. Reid. ^onatoBysack V. Srotunutty Jiraut^ 
soondroe Dossoo (1859), 8 Moo. In d. App. 66 , Whittle 
fi. Whittlnff (1908), 53 Sol Jo. 10 ». to (5) ^Md. Re 
Richardson, Parry v. Holmes, [1904] 1 Oh. 332. RiM. 
Re Wllmor’s Trusts, Wlngflold «. Moore, [191^01 2 Ch. 111. 
Ah to (6) Apld. Re Thatcher’s Trusts (1859h 26 geaYiSiAi 
Coned. Re Hewett’s Settlmt., Hewett ^1^5^ 

1 Ch. 810. Refd. Re. Bonce, 8mith v. lienoe 118911 3 Ch. 
242 ; Re Abbott , Peacock v. Frlgont, [1893] 1 Oh. 54. 
Ah to (7) Apprvd. Whitby r. Mitchell (J800). 44 Ch. D. 8.>. 
Apld. Re Nasti, Cook v. ProdoTick, [1910] 1 Ch. 1* 

to (8) Consd. Re Davoy, I’risk r. Mlteholl & Bawdeii (191.>), 
11.3 L. T. 00. Gentrallv, Rcfd. 

(1878). 9 Ch. D. 052 ; Hodffsoti r. Halfoni (1879), 11 Ch. D. 
959. Mentd. Monyponny r. Dcriiijf (1859), 33 L. 1. O. S, 
159. 

549 , .1— Rc Frost, Frost r. Frost, No. 

130, ante* ' 

550, .]— WiiiTBY V. Mitchell, No. 125, 

ante. . . „ 

551 , The old rule agamst a possi- 

bility on a possibility,^’ namely, that although an 
estate may bo limited to an unborn person for 
life, yet a remainder cannot be limited to the 
children of that unborn person tis purchasers, has 
no application to persontil estate. 

By a nuirriagc settlement personal estate was 
settled in trust, after life interests given to the 
liusband & wife, for the children of the marriage, or 
any issue bom in the lifetime of the survivor of 
the himbaod or witc^ in such shares & manner, as 
they should jointly appoint. They appointed m 
equal shares to the three children of the marriago 
for life, & after their respective deaths to such of 
their children born in the lifetime of the husband 
& wife as should attain twenty one : Held : a 
good appointment, & not void for remoteness.— 
He Bowijes, Amedkoz v. Bowt-es, [19021 2 Ch. 
650; 71 L. J. Ch. 822 ; 51 W. B. 124. 

Anmdtdion Re NuhIi, Ctiok v. Frodorick, [1909] 

2 Ch. 450. 

552, .] — The rule against limiting land U) 

an unborn cliild for life with remainder to Ills 
unborn child applies to equitable well ^ to 
legal estates. We think that the rule sliould be so 
expressed, that the phrase ** possibility upon a 
possibility ” should not be used (Harwell, 

He Nash, (Jook v. Fredeuh k, (lOlOJ 1 CIi. 1 ; 79 
L. J. Ch. 1 ; 101 L. T. 837 ; 26 T. lu B. 57 ; 54 
Sol. Jo. 48, C. A. ^ ^ 

AnnnlationH J*'** wei’’ uvS* 

I1U141 1 Ch 595. Conid. lie Bullock h Will IruHtH, 
BullcKtkv. Bullock. [19151 1 Ch. 493. Refd. Re 
& WarrlriKtAm, I’ayno Orey, [1912 J I 
Clarko’B Settlmt. TruHt, Wanklyji Stroatf^d, [1916] 
1 Ch. 467 ; Re Macartney, Macfarlaiio ». Mac^noy, 
[19181 1 Ch. 300. Mentd. Re Ogilvio. Ogilvie v. Ogilvfo, 
[19181 KUi. 492. 

553 , .] — ^Limitation of freehold to issue of 

bachelor in remainder after life estate to widow : — 
Held : void as infringing “ the rule against limiting 
land to an unborn child for life with remainder to 
his imbom child.”— Re Park’s Settlement, 
Foran V. Brdcb, [1914] 1 Ch. 695 ; 83 L. J. Ch. 
528; llOL. T. 813; 58 Sol. Jo. 362. 

AnnoialionH : -M. Re Bullock’s Will Trusts, Bullock r. 

TJullock, [1016] 1 Cli. 493 ; Re Garnham, Taylor v. Baker, 
1191 «J 2 Ch. 413. 

554 , ,] — Testator directed the trustees of 

his will to pay a third of the rents & profile of his 
residuary real estate to his niece, B., who was then 
a spinister, for life, & after her death to pay the 
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8ed, 1 . — In general, Sed, 2 : Suh-sed, 1.] 

same to any husband with whom slie miglit inter- 
marry, & who should survive her, during his life, 
& after the death of both to sell the estate, & 
hold the proceeds of one-third in trust for the 
children of B. attaining twenty-one, & if B. should 
die without leaving a child or there should be no 
child of B. who should attain a vested interest 
then in tiust for the chiJdi'cn of 8. B. married 
but died without having had issue ; — Held : 
(1) the original gift in favour of the children of B. 
was not void as infringing the rule against limiting 
land to an unborn person for life (a husband who 
might be unborn at the date of tlie creation of the 
limitations), with a remainder limited so as to 
confer an estate by purchase on that person’s 
issue ; (2) even if the original gift had been void, 
tlie gift to the children of 8. was good as an alter- 
native & severable gift. — Rc Bullock’s Will 
U'rtjsts, Bullock v. Buixock, [1915] 1 Ch. 493 ; 
81 L. J. Ch. 403; 112 L. T. 1119; 69 Sol. Jo. 
441. 

Annotaliima : — As to (1) FoUd. He Ganiham, Taylor v. Baker, 
[1«1«] 2 Oh. 41. S. Reid. Re aarke’a Settliiit. Trust, 
Wanklyn v. StroatfeUd, [1916J 1 Ch. 467. 


555. Independent of & co-existent with rule 
against perpetuities.]— Whitby v. Mitchmx, No. 
125, ante. 

556. Application of rule — Contingent re- 
mainders .] — Me Frost, Frost v. Frost, No. 130, 
ante. 

557. Personal estate.] - lie Bowles, 

Amedkoz V. Bowxes, No. 651, drde, 

558. Legal & equitable estates.] — ^Mony- 

PENNY V. Derino, No. 548, ante, 

559. .] — He Nash, Cook v, 

Frederick, No. 552, ajdc, 

560. .] — The rule in Whitby v. 

Mitchell, No. 125, ante, that after an estate has 
been limited to an unborn person for life a remain- 
der cannot be limited to any child of that unborn 
person, applies te any settlement of a fee simple 
estate, whether legal or equitable, & whether in 
possession, remainder, or expectancy. For the 
purposes (if this rule tlu*re is no difference between 
freehold & copyhold estate. 

AVhere a settlement of real estate conteined a 
power to the trustees to convert the real estate & 
gave a special power of appointment over the 
property, in consideiing the application of the rule 
the nature & quality ot the property must b(^ 
regarded as at the time when the appointment 
became operative & not as at the date of the 
settlement by which the power was given. 

By a settlement dated in 1801 freehold lands 
were conveyed by A. to a trustee in fee upon tmst 
to pay the net income to A. for life, & after his 
death upon trust to pay out of the income an 
annuity, &; subject thereto upon trust to convoy the 
estate os A. should by will appoint. A., who died 
in 1887, by his will appointed the lands to tinstees, 
upon certain tinists by way of settlement ; — Held : 
in 1893, when the annuit^t was still living & the 
lands were still vested in the original trustee, the 
benefleiaries under A.’8 will had nevertheless 
equitable estates in the lan^, & not merely equit- 
able executory interests. — He Clarke’s Settle- 
ment Trust, Wanklyn v, Strbatpeild, [1916] 
1 Ch. 407 ; 85 L. J. Ch. 692 ; 114 L. T. 601. 

561. Validity of particular limitation — Devise of 
realty to bachelor or spinster for life — Remainder 
to any wife or husband respectively for life— Re- 
mainder to issue.]— jRe Frost, Frost v. Frobt, 
No. 130, ante. 


562. 

Whitting, No. 462, ante. 


.] — Whitting 


V, 


563. .]— Park’s Set- 

tlement, Foran V , Bruce, No. 653, ante , 

554. .] — Re Bullock’s 

Will Trusts, Bullock v. Bullock, No. 654, 
ante , 

565. .]— iJc Garnham, 

Taylor v. Baker, No. 480, ante , 

566. Appointment under power — Power 

under post-nuptial settlement in pursuance of ante- 
nuptial settlement — ^Appointment antedated prior 
to marriage.] — Whitby v, Mitchell, No. 125, 
ante , 

Election by persons taking in default 

of valid appointment.] — See Equity, Vol. XX., 
pp. 431-433, Nos. 1002-1008. 


Sect. 2.— THE CY-PRES DOCTRINE. 

Sub-sect. 1. — ^In General. 

667. Statement of rule.] — (1 ) Personalty settled 
on marriage for the liusband for life, then for the 
wife for life, then to & among all &: every the 
children & grandchildren, or issue, in such shares, 
under such restrictions, at such times, & in such 
manner, as they or the survivor should appoint by 
deed or deeds, or by will ; for want of appoint- 
ment te all & every the children, Hl grandchil(iren, 
or issue, living at the decease of the survivor, 
equally, payable at twenty one or mamage ; if 
but one, te that one ; piovidcd, that in case of 
no appointment, the issue of any children dead 
sliould not have a greater share than tlieir parents 
would have had ; issue only are within the power ; 
but in any degree : but an appointment te any 
issue not living must bo restrained to twenty-oru* 
years, afte^r lives in being at the creation of the 
power otherwise it is void, even as te such as 
come in eJifte within those limits ; but on marriage 
of a daughter interests may be given to her children 
generally, & to the husband. What is ill appointed 
goes as in default of appointment ; but children 
of a living parent cannot take imder the proviso. 

(2) The doctrine of cy-pres does not apply to 
pei*sonal ; therefore where under a power to 
appoint personal te cliildren or issue, an appoint- 
ment is made te a son for life ; then among all his 
children ; if nones to him, his exors., ete. ; the 
limitation to his cliildren being void, because not 
restrained within the legal bounds, cannot be made 
good cy-prhs, 

p) Preceding limitations under an appointment 
being void, subsequent limitations, though within 
the power, cannot bo accelerated ; & are void also ; 
though the objects of the prior limitations never 
come in eftne, 

(4) An unborn child of a person in esse may be 
made tenant for life, if beyond that, the absolute 
interest is disposed of. 

(5) Where real estate is under a power of appoint- 
ment limited in strict settlement, if the ^Iclren 
cannot take as purchasers, the intention shall bo 
executed cy pr^ by construing it an estate tail. 

(0) Wherever there is a powpr te appoint among 
persons capable of such appointment, & they come 
in esse at the particular times te make the appoint- 
ment good, a sum appointed, as in this cose, te the 
daughter, upon linage, though modified with 
respect to the objects of the marriage, is a good 
appointment, not to the objects of the marriage, 
but to the daughter herself ; & this appoiatment 
is a good appointment to her ; though if it had 
been done by will & independent of any modifica- 
tion introduced by the daughter, it would not have 
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been good (Arden, — ^Routlbdgb v. Dobril 

(1794), 2 Vcs. 357 ; 30 E. R. 671. 

Annotations: — As to (1) Consd. Cronipe v. Barrow (1799)* 
4 Vofi. 681 ; Loako V. Robimioii (1817), 2 Mer. 363 ; Harvey 
V. Sfcracey (1852), 1 Drew 73 ; He Bowles, Aiiiedroz 
Bowles, [1902] 2 Cli. 650. Bold. James r. Wyiifurd 
(1852), 1 8m. &; G. 40 ; Fitzroy v. Hichmuiid (No. 2) 
(1859), 27 Beav. 190 ; lie Voale’s Trusts (1876), 4 Ch. D. 
61 ; Williamson v. Fanvell (1887), 35 Ch. 1). 128 ; Whitby 
r. MilAJholl (1890), 44 Ch. D. 85. As to (3) Refd. Re 
iVbbott, I’eacock v. Frlffont, [18931 1 (^h. 54 ; Re Hewott's 
Sottbnt., Hewott v. Kldridi?o, 1 19151 1 (^h. 810. As 
to (5) Consd. Mouyneutiy r. Derim; (1852), 2 Do G. M. & G. 
1 45. As to (6) BeU. Wlilte St. Barbo (1 813), 1 Vos. & B. 
399 ; Tucker r. SaiiKer U824), M‘Cle. 424 ; Rc Bowles, 
Amedroz v. Bowles, [1902] 2 Ch. 650. Generally, Mentd. 
JjOffard r. Haworth (1800), 1 East, 120 : Cuttou v. Sanger 
(1828), 2 Y. & J. 459 ; Hnghas r. Wells (1852), 9 Haro, 
749 ; Re Gosset’s Sottlmt. (1854), 19 Beav. 529 ; Birley 
V. Birley (1858), 25 Beav. 299 ; Rc Whitaker, Ainley r. 
Alriley (1897), 41 Sol. Jo. 209. 


568. Nature — Rule of construction of wills.] — 

Bbudenell V. Elwes, No. 573, i^ost. 

569. .] — Devise to A., the daughter 

of testator, for life, & after lier decetise to all & 
every the cliild or cliildrcn of A., male or female, 
begotten or to be begotten, & their assigns, for 
their resijective lives ; & after the decease & 

respective deceases of such cliild or children of 
A., to all & every child or children of all &; every 
such child or children of A., male or female, to be 
begotten, &■ llie heirs of his, h(*r, As their respective 
body & bodies, as tenants in common ; & in case 
of the death of any of said children of such child 
or children of A., & failure of issue of his, her, or 
theii* body or bodies resiiectively, th<;n as well the 
original as the accrued share of such of them so 
dying without issue to go to the survivors 
survivor, others or other of them, as t<‘nants in 
common, if more than one ; & for default of such 
issue, over. A. had tliree children born in the 
lifetime of testator, & living at his decease, & one 
born after testator’s death. One of the three 
bom in liis lifetime died during the life of A. with- 
out issue ; — Jfeld : inasmuch as the children of the 
afterborn child of A. could ntit tiike as purchasers, 
the devise would be supported according t-o the* 
I’ulc of nj-'pres or approximation, by giving an 
estate tail to the afterborn cliild of A. ; the rule 
c)C cy-jneSf being an arbilTary princix)le of const ruc- 
tion, introduced to elTcct the intention of testator 
in the cxigtmey of a pai’ticular case, was not to be 
applied, cxcejit when the necessity of the ca.se 
required it ; h therefore, although the devise was 
to the children of A. as a class, the children of A. 
bom in testator’s lifetime would take estates for 
life, & the estates devised to the children of the 
afterborn child would alone be altered. 

To deteimino the validity of a given .set of 
limitations, the wUl must be applied lo the facts 
of that particular case, as they stood at the death 
of testator, & not os they stood at the date of the 
will (WlGRAM, V.-C.). 

It is clear that for the i)urpose of detenninging 
whether the whole of the class can take, I must 
look at the events as they existed at the death of 
testator. I cannot wait for subsequent events, 
so as to see whether a diliiculty ivill be created by 
the birth of other children (Wiguam, V.-C.). — 
Vanderplank V, King (1843), 3 Hare, 1 ; 12 
L. J. Ch. 497 ; 1 L. T. O. S. 143 ; 7 Jur. 548 ; 67 
E. R. 273. 


Annotations : — Consd. Monypeiiny v. Doring (1817), 16 
M. & W. 418; Williams v. Tealo (1847), 6 Hare, 239 ; 
East V, Twyford (1853), 4 H. L. Cas. 517 ; Lyddou r. 
Ellison (1854), 19 Boav. 565. Apld. Paiiitt v. HcmLer 
(1867), L. R. 4 Eq. 443. Bofd. Gooch v. Goi>ch (.851), 
14 Beav. 565 : Buntinok v. Portland (1877), 38 L. T. 68 ; 
Re Dawson, Johnston v. Hill (1888), 39 Ch. 1). 155 ; Re 
Hobbs, Hobbs v. Hobbs, [1917] 1 Ch. 569. Mentd. 
Wright V. Vanderplank (1856), 8 Do G. M. & G. 133 : 
Rabboth v. Squire (1859), 4 Do G. & J. 406 ; Atkinson p. 


Barton (1861), 31 Beav. 272 ; Zir; Clark*^ Trusts (1863), 

2 Now Kep. 386; Re Hudson, Hudson p. Hudson (1882), 

20 Ch. D. 406. 

670. .] — (1) Where an estate for life 

is given by clear words, the mere imposition of a 
charge on the tenant for life will not have the 
effect of enlarging the estate. 

(2) Testator, by a will written on the pages of a 
small notebook, divided his property inU) three 
classes, marked No. 1, No. 2, No. 3. He devised 
these classes of property to persons designated by 
letters. The order of “ succession ” was marked 
in one page (54) of his will. This page contained 
the words “ The eldest & other sons to inherit 
before the next letUir.” The persons designated 
by the letters were all named in a card, which was 
referred to in the will, & which card was with the 
•will admitted to probate. I\. was t<istator’s wife, 
to whom was given an (jsiatc for life in all the 
classes of the property. The will requir(»d implicit 
obedience to certain ordei-s of testator on the part of 
“ the individual fii'st to inherit after K. ” ; Ac if 
not, “ the property afor(»said Wit down & particu- 
larised in No. 1 to go to M., if not to L., & after- 
'W’^ards to his eldi^st law'fully begotten son, (^ic.”■ 
Th<ii*e wer(i similar expressions witli regard to 
N. & O. The card showed that those two letters 
were intended for the (ddest sons of two nepluiws, 
but who were ihen unborn. TJiti property No. 1 
consisted of very large sums in stock, wliicli the 
oxors. of the will wtire to invc;st in the i)urcliase of 
i‘oal estate ; Ac in page 54 L. was named as the 
jicrson to take No. 1 after the life estate of K. 
A grandson was “ to inherit before the next- 
naiZied in the (?ntail or any oikj of liis sons.” 
Class No. 2 consisted of a small estate in land, & 
by page 54, O. was, as to that, to succeed to K. 
&> the (‘State th(‘i‘e given to O. was expn^ssly a life 
estate, wit h nunaiudcir to his (‘hh^st Ac other sons 
in tail male ; Ac it was there also said ” a grandson 
h^gitimate shall inherit befonj a yoimg(*r son.” 
(•lass No. 3 consisic^d of certain estates in Suffolk ; 
t he succession ” there was (i)age 54) ‘‘ first to K. 
t.h(*n to M.,” Ac the devi.se (page d7) was ” first to 
K. Ac then to M., Ac afUu'wards to his eldest legiti- 
mate son, Ac then to Ids other legit-imatc sons in 
order of primogeniture, provi(l(‘(J, but> not els(^, the 
eldest have no issue inale ; if Jk^ hav(S it will go 
to him. At. so on to the other s(jns in like manner. 
After the decease of K., I repeat, I be<iueath all the 
prop(jrty aforesaid to M. Ac his heirs male, in the 
manner aforesaid, os in tiie case of Ij., etc., at 
Xjage 2, Ac 1 mean Ac ordis* tiiat tliis mode shall 
jirevail throughout the whohi entail, unchu* xu ecisely 
the same injunctions ” : — flvld : rtjadir.g all the 
parts of the will togcitlnT, D. only took a life estate 
in No, 1, with remainder to his eldest Ac othcjr sons 
ill t ;iil male ; this was not an executory trust. 

The cts. have in recent times got over the 
difficulty of those void limitations to unborn issue 
of a pei*son who is himself unborn, Ac is the supposed 
I)arent of unborn issue, by the application of the 
doctrincj of cy-pr^, that is, if you attempt t(^ give 
effect to the limitations as tJiey stand, the law 
will declare them void to a certain extent, but will 
also caiTy the intention of l»cstator into effect to 
a certain extent. An unborn son will no doubt 
take for life ; but on that limitation you cannot 
superadd limitations to tlwj issue of that unborn 
son as purchasers. 'J’he law therefore . . . does 
step in on the doctrine of cy-prht & says that the 
parent himself shall take an estate tail, which will 
comprise in it the issue which testator intended 
to provide for. The doctrine is not to be carried 
any further (Lord St. Leonards). 

(3) In coming to that conclusion you do not 
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Sect. 2. — The cy-pr^ doclrim : Sub-sects, 1 <6: 2, 
A. & B.] 

put on the same words different meanings, because 
you hold that testator in every case meant to make 
the parent tenant for life, with remainder to his 
first & other sons, bom or unborn, as purchasers ; 
but in the particular cose of an unborn son, you 
do, in favour of tlio general intention, give a 
constmetion which you do not give to those 
limitations that requirti no such aid (Lord St. 
Leonards). — East v. Twyford (1853), 4 H. L. 
Cas. 617 ; 22 L. T. O. S. 173 ; 10 E. R. 564, H. L. 
AnnoUaiofu : — acncrally, Menid. He Do Lancoy (1860), 

L. R. 4 Exch. 815 ; iiurton v. JNowbory (1875), 45 L. J. Ch. 

202 . 

B71. .] — Devise in trust for A. for 

life, with remainder in trust for B., C., & D., & 
the survivor, for their lives & the life of the sur- 
vivor, & for the issue of them respcjctively for their 
lives for over, as tenants in common, with a gift 
ovfir on their (ioath without issue, or in case of the 
death of all tlieii* issue ; & a direction that the 
before-stated entails to B., C., & I). & their 
i*espective issues, were to be equally divided 
amount the daughters as well as the sons of them 
& their iBSu(;. 

The doctrine of cy-pres (established by Humber- 
ston V. TIumherston, No. 576, posit ia applicable to 
such a devise, & not merely to a will of an executory 
character. 

This doctnne is a rule of construction, & when 
the ct. finds that the object expres. ()d by testator 
is to give to A. an estate for life, to A.*s eldest 
son another (jstate for life, & to Ids (ddest son a 
third estate for life, & so on, the ct. will carry that 
intention into effect as nearly as it can by giving 
to A. an estate for life, & to his eldest son, if 
unborn at the death of testator, an estate in tail 
male or, if he be alive at the death of testator, 
an estate for life, with a remainder to his eldest 
son in tail male (Lord Romuj^y, M.R.). — Paufitt 
V. Hember (1867), L. U. 4 Eq. 443. 

Amiotaliow : — Coiud. Hamilton r. Holman (1877), 5 ( li. D. 

188. Refd. lie lUcliunlMOJi, I’an'y v. Holmes, IIUUII 

1 Ch. 382. 

672. .j— llAMProN V. Holman, No. 

309, ante. 

673. Not to be extended.] — A power of appoint- 
ment iindtu’ a marriage settlement iinio ^ among 
all or any the child or childi'en of the maniage for 
such estates iis th(; husband & wife, or the survivor 
of them, should from time to time, either with or 
without power of revocation, direct, limit, or 
appoint, may bo ext'cutcd by the survivor, after 
a joint appointment reserving to them & the 
survivor a power of i*evocation & appointment. 
But under such power, if the second appointment 
be to the daughter of the marriage for life, remain- 
der to the eldest son for life, remainder to trustees 
to preserve contingent remainders, remainder to 
the first & other sons in tail, etc., remainder to 
the daughter in fee, all the limitations subsequent 
to that to the eldest son for life are void, as being 
on excess beyond the power ; & the ultimate 
I'emaiuder dependent upon such intermediate 
linutations, though made in favour of one of the 
objects of the power, is also void ; & shall not be 
accelerated by the event of such void intermediate 
limitations not having taken effect, for want of 
issue male of the eldest son, etc., to whom the 
appointment was made. For an appointment not 
good in its creation will not become so by subse- 
quent circumstances, such an appointment, 
being by deed, cannot be construed cy pris, so as 
to give the sons estates tail, cus perhaps might have 
been the case if the appointment had been by will. 


It is equally clear tliat she did not intend that the 
subsequent limitation over to J. 0. should be 
accelerated ; but it was made to depend upon the 
intermediate limitations to the issue of her brothers, 
Sd she was not to take imtil their issue male was 
extinct (Lord Kenyon, O.J.). 

The doctrine of cy pres goes to the utmost verge 
of the law, even in the construction of wills ; & 
we must take care that it does not run wild. But 
it has never been applied to the construction of 
deeds (Lord Kenyon, O.J.). — ^Brudenell v. 
Blwes (1801), 1 East, 442 ; 102 E. R. 171; 
subsequent proceedings, (1802), 7 Ves. 382, L. C. 
Anrwtaiinns: — ^Diftd. Board v. Wostcott (1814). 5 Tauut. 

393. Re Murtimor, Gray v. Gray. [19051 2 Ch. 502 ; 

Re Nash, Cook v. Frodorlck. [1909] 2 Cli. 450. Mentd. 

HulmoHdalo v. West (1866), L. li. 3 Eq. 474 ; Eastwood 

V. Avison (1869). L. R. 4 Exch. 141 ; Re Hardliiff. Rogers 

V. Harding. [1894] 3 Ch. 315. 

674. .] — East v. Twyford, No. 670, ante. 

575. Applicable only where necessity requires.] 
— ^Vanderplank V. King, No. 669, ante. 


Sub-sect. 2. — Application of Doctrine. 

A. In General. 

576. To devises.] — Deviso of lands to a corpn. 
in trust to convey the promises to his godson A. 
for life, so to his first son for life ; &; ^terwards 
to convoy the premises to the first son of that son 
for life ; & in failure of such issue of A. to convoy 
it to B. for life, etc., this is a perpetuity ; but the 
conveyance shall be made as near the intent of 
the party as the rules of law will admit, viz. by 
making all the persons in being but tenants for 
life ; but the limitation to the suns unborn must 
bo in tail. — ^Humberston v, Humberston (1716), 
1 P. Wms. 332 ; 2 Vem. 737 ; 24 E. R. 412 ; 
svib nom. Humerston v. Humerston, Free. Ch. 
455 ; Gilb. Ch. 128 ; 1 Eq. Cas. Abr. 207, pi. 8, 
Jj. C. 

Amudaiio7i8 : — Consd. Hopkins v. Hopkins (1788), Wost 
temp. Hard. 606: Marlboniiigh v. Godolpluu (1759), 1 
Kd«n. 404 ; ThollnsKon v. Woodford (1805), 11 Vos. 112. 
Distd. MortiJiuT r. Wt^st (1828), 2 Sliii. 274. Apld. Lyddou 
V. Ellison (185-1), 19 JJoav. 5(55; Purtllt v. Hoinhor 
(1867), L. 11. 4 Eq. 448. Distd. Re Richanlson, I’arry v. 
Holmos, [1904J 1 Ch. 382*. COMd. Re Noah, Cook v. 
Fi-odorlok, [lyoOJ 2 Cli. 450. Apld. Re Hobbs, Hobbs 
V. Hobbs. [19171 1 Ch. 569. Reid. l*apiIlion v. Voico 
(1728), Kel. W. 27 ; Godolphin r. Godolphlii (1747), 1 
Vos. Sen. 21 ; Routlodgo r. Dorril (1794), 3 Ves. 357 ; 
Vandorplank v. King (1848). 3 Haro, 1 ; Willlains v. 
Toale (1847), 6 Haro, 239 ; Munypimny i\ During (1852), 2 
Do G. M. & G. 145 ; Hampton v. Holman (1877), 5 Ch. D. 
1 88, 

677. .] — ^Vandbrplank v. King, No. 569, 

ante. 

678. .] — Testatrix dii'octed her trustees to 

settle her property but in such a way tliat some of 
the limitations would be void for remoteness : — 
Held : in carrying the direction into effect the ct. 
would modify the limitations so as to make them 
consistent with the rules of law & equity. — 
Lyddon V. Ellison (1854), 19 Beav. 665 ; 24 
L. T. O. S. 123 ; 18 Jur. 1066 ; 2 W. R. 680 ; 62 
E. R. 470. 

AnnotcUifyn .—-VeM. Re White, White v. Edmond, [1901] 
1 Ch. 570. 

679. .] — ^Parfitt V. Hember, No. 671, 

ante. 

680. .] — Hampton v. Holman, No. 309, 

ante. 

581. Successive estates for years deter- 

minable on lives.] — ^Under a devise of lands to 
trustees in fee in trust for A., on infant, for ninety- 
nine years if he shall so long live, & after that term 
to his first, second, third, & fourth sons, & the issue 
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n^e of tlieir bodies, for the like term of ninety- 
nine years, os they shall be in seniority of birth, 
& in default of such issue male in him or them, then 
to B. & the issue male of his body, for the like 
term of ninety-nine years, & in default of such 
issue male then to the right heirs of the devisor, 
A. takes ^ estete for ninety-nine years deter- 
minable with his life, & upon his dciath hia first 
son takes a like estate ; but the subsequent 
limitations to his other sons & to B. are void. — 
S0 MERVILI.E V. Lethbridge (1795), 0 Term Hep. 
213 ; 101 E. U. 517. 


Annotations Reid. Board v. WonUjoit (1814), 5 Taunt.. 
303 ; Moiiypenny «. Doriiijr (1852), 10 L. T. O. S. 320 ; 
lie Howott's Sottlint., Howctt r. Eldridgre, [1015J 1 Oh. 

oIOb 


.]— also. Sub-sect. 2, B. & C., post. 

682. To deeds.]— Adams v. Adams (1777), 2 
Cowp. 051 ; 98 E. R. 1289. 


AnnoUUions Distd. Haydon v. WllHliciro (1780). 3 Torni 
R«P. 372, Consd. TomkyiiH Blano (1800), 28 Boav. 422. 
Reid. llobiiiRoii v. HardcaHtIo (1780), 2 Bro. O. C. 22 ; 
BohiiiHoii r. HaifioaRtlo (1788), 2 Tonii B.cp. 241. Mentd. 
Waller & Smyth v. JTeHeltiiio v. Burgh (1780), 1 rhilUiii. 
170 ; l*lper v. riper (1834), 3 JMy. & K. 150. 


583. .] — Brudenell v, Elwks, No. 573, 

(mte. 

584. To personalty.]— 1Y‘stat()r directs £20,000 
wliicli lie has in the 3 Per CYiits. to bti firmly 
fixed, there to remain during the life of his wife, 
for her to receive the interest ; & after her death 
to be in the same manner limily fixed on the 
infant W. 0. “ to be so secured that he may only 
receive the interest during his life ; &, after his 
deceiise, to the heir male of his body, & so on in 
succession to the heir-at-law, iruilo or female*^; 
with a direction that the principal sum is never 
to be broken into, but tlie interest only to be 
received, “ his intent being that there sliould 
always be the interest, to support the name i>f 
Oobb iis a private gentleman.” 

Though the intention be manifest to give only 
a lif(^ interest to W. C,, yet there being nothing 
t-o show that “ heir male ” was not used in a 
strict technical sense, held that W. (^. took the 
absf»lute interest, the words being such as would 
create an estate tail of freehold property. 

iS'crus, if the words “ for life ” had been added 
to the words “heir male,” in which case the 
latter words might have been construed to be a 
mere designatio persotiac : — Held : the declaration 
that the principal stock should not be broken into, 
not sullicient to turn tlie heir into a tenant for 
life, being like an attempt at perpetual restraint 
of alienation, which, in the case of land, would 
not prevent the creation of an estate tail. — 
BRriTON V. Twining (1817), 3 Mor. 17(J ; 30 
E. K. 08. 

Annnlations : — Consd. ICr. p. Wyiu-h (18.')1), 5 Do G. M. & G. 

188. Reid. Smith r. P’rtulorlok (182«), 1 Hush. 174; 

Sholtou V, Watson (1849), 18 Jj. J. Ch. 223. 

585. .] — liOUTLEDGE V, DORRIL, No. 507, 

ante. 

586. .] — Gift of stock in the i)ublic funds, 

upon trust to pay the dividends to the four 
brotliers & two sisters of testator, in (^qual shares, 
for their respective lives, & after their respective 
deceases, to pay the dividends unto & amongst 
the eldest sons or son of his said brothers, & tlie 
survivors & survivor of them, for their lives or 
life, in equal shai'es & proportions, upon their 
attaining twenty-one, with a provision for main- 
tenance in the meantime ; & after the decease of 
such eldest sons or son, to pay the dividends unto 
& amongst the eldest male issue only for the time 


being of their bodies, ad infinitum, for ever ; — 
Held: the bequests te the brothel's & sisters of 
testator were valid ; the bequests in remainder 
to the four eldest sons of the four brothei-s, each 
of whom had a son living at the death of testator, 
were valid ; but such eldest sons took absolute 
interests in their several shares of such stock ; 
according to the language of the will, the issue of 
the nephews would take, if at all, as purchasers ; 
but if the limitation to their issue male should be 
construed as words of limitation, the nephews 
would have taken a life estate only. 

But if the bequest to the issue male of the 
nephews, in this case, is not te be construed os a 
limitation to the nephews themselves, th(5 right 
of the nephews to a larger estat<; than for their 
lives, would have depended upon the cy-pres 
doctrine j k, that doctrinti being inapplicable to 
l)ci*son<il (Estate, the life es^^ato of the nephews 
would not bo enlarged (Wioram, V.-C5.). — Harvey 
V. Towkld (1817). 7 Hare, 231 ; 17 L. J. Oh. 217 ; 
12 Jiir. 241 ; 08 E. it. 94. 

587. Benefit to persons not object of testator’s 
bounty.] — Monypenny v. Derinu, No. 518, ante. 

588. .] — A vy-pn'tt estate caniK^t be implied' 

in lion of excessive limitations of rc^al estate under 
a testamentary powt^r, unless it will include all 
I)ersons intended U) iaki; under tliostj limitations, & 
no others. — AY IIisjng, Kiking v, ItisrNCi, L1904J 
1 Oh. 533 ; 73 L. J. CAi. 455 ; 90 i.. T. 501. 
AnnotcUiun : — Apld. Hi Mori iiiiur. Gray v. (Jiiiy, 11905] 2 (Jh. 

502. 

589. .] — He ItuiiAiiDsoN, Parry v 

Holmes, No. 509, post. 

500. .J — He MoRTJMiai, Gray v. Gray, 

No. 108, ante. 

591. Exclusion of persons objects of testator’s 
bounty.] — He Hising, Rising v. Rising, No. 588, 
ante. 

592. .] -He Mortimer, Gray v. Gray, No. 

108, ante. 

B. Deoiseff of Life Interests with Hemainders in Tail. 

593. Life estate to unborn person— Remainder 
to issue in tall — Life es.tate construed as estate 
tail.] — By a dtjvise te the second son, then unborn, 
of A. for life, & after his deceast;, or the accession 
of Jiis paternal estate, to his second son & his hoii-s 
male, witli remainders over ; sucli second son of 
A., when born, will take an ostafe? in tail male, 
by way of executory devise, determinable of the 
accession of the family estate, &, in l.luj interhu, 
the lands will descend te tlie heir of P'stator. — 
Ntcholl V. Nicholl (1777), 2 Wm. Bl. 1 159 ; 90 
E. R. 083. 

Annotations: — CoDSd. UoMuhou r. IFardcaHM.; (178(5), 2 

Bri). V. (J. 22. N.F. Mowypoiiiiy v. Doling (1817). 1(5 

M & W. 418. Expld. MonyrKMiny v. Doling (1852), 2 

Do G. M. & G. 145. Dbtd. Hr, Mortimor, Gray r. Gray, 

I1905J 2 (Hi. 5U‘J. Reid. Vamlorplunk r. King (1S43), 3 

Hun*, 1 ; WJiiting r. Whiting (1908), 53 Sol. Jo. 100. 

694. .] — Routledge v. Dor- 

RiL, No. 507, ante. 

595. .] — Monypenny v. 

Dering, No. 548, ante. 

696. .] — 4\!stater devised a free- 

hold estate te tmstecs upon trust te permit his 
son, G. A., & his assigns te receive the rents, issues, 
^ profits during his life, & after his death upon 
trust to permit the first son of G. A. & the heirs 
male of his body te receive the rents, etc., during 
their respective lives severally & successively in 
tail male ; - Jleld : the first son of G. A. took an 
estate tail in the property, & not merely a life 
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'. Life eatate — Renudnder to issue — Life estate construed as estate tail .] — ^Pkytox t>. Lambert (1858), 8 1, 0. L. K. 485. — IR. 
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Perpetuities. 


Bed. 2 . — The cy-pria dodrines Svb-aed. 2, B. 

<fc C.] 

estate. — ^H ugo v, Williams (1872), L. B. 14 
Eq. 224 ; 41 L. J. Ch. 661 ; 26 L. T. 901. 

^nno^ion ; — ^FoUd. lie Mount«rarrot, Mouuiffarrot 

lufiTilby, [1919] 2 Ch. 294. 

697. .] — Re Mortimer, Gray 

V. Gray, No. 108, ante. 

598. .] — Testator, who died in 

1873, by his will appointed three trustees, & 
devised & bequeathed to them, their iieirs, exors., 
administrators, & assigns, all his real & leasehold 
estate “ upon trust to receive for or permit my son 

W. to receive the rents, issues & profits during 
his life of ” two specified freehold hereditaments, 
ho keeping the same in repair & paying the 
expenses of insuring the same against fire, & the 
taxes & other outgoings affecting tlie same. Then 
followed a proviso that if W. should do or suffer 
anything to deprive himself of the personal enjoy- 
ment of any of the rents, etc., the trust therein- 
before declared should “ immediately cease & 
determine,” & the rents, etc., should be received 
by the tioistees diming the then residue of W.’s 
life, ” & b(3 applied to & for the support & 
maintenance or use & benedt of the lawful issue 
for the time being, if any, of W.” as therein 
jjrovidod ; but, if W. should have no issue then 
living, testator empowered his trsutees to apply 
the income as far as possible to secure its appli(5a- 
tion for W.’s personal enjoyment & prevent the 
same ‘‘ from becoming the iiroperiv of his alienees 
or creditors ” ; but if in ceitain circumstances, 
which did not happen, W. should be absent from 
England, testator directed his trustees until his 
return & afterwards to pay a weekly sum to X. 
& to invest & accumulate the rest of this income. 
Next followed a trust to “ permit ” testator’s wife 
‘‘ to receive the rents, issues & profits during her 
life ” of other fi-cehold properties & some lease- 
hold houses, & a trust to sell as soon as convenient 
after testator’s decease some other leasehold 
properties & also, after his wife’s death, the lease- 
liolds given to Ids wife for life, & to pay the pro- 
ceeds of one of the other leaseliolds, not given to 
her, to his wife. Then testator declared that if 
W. should not be in England at the time of 
testator’s death, an absence which did not occur, 
but should return within ten years, he was to have 
the surplus income of the property in which a life 
interest had been given to liim & of the accumula- 
tion thereof after paying the weekly sum ; but if 
W . should not have returned within the ten years 
testator directed his trustees to pay the surplus 
income & investments thereof to J. W., & “ to 
permit & empower” him to receive the rents, 
etc., for his own life of the two freeholds given in 
trust for W. for life, subject to an annuity of £50 
to X. in lieu of the weekly sum. Then testator 
said that on W.’s death, if, as happened, he should 
liave returned, ho devised the same two freeholds 
” unto the lawful issue male in succession of the 
said W., so that every elder son & his issue may be 
preferred to every younger son & his issue male, 

& so that every such son may take an estate for 
his life, with 1‘emainder to his first & every subse- 
quent son successively, according to seniority, 
in tol i^le ; &, on failure of such issue, to the 
said J. W. & his issue male,” charged with the 
annuity to X., ” for the same estates & in the 
same order as my e^d hereditaments are here- 
inbefore limited to the fimt &; every subsequent 
son of the ^d W.,” &, on the failure of such issue 
as aforesmd of W. & J. W., testator gave the lastly 
r^wred to hemdi^ments unto J. H., a nephew 
of testator, for his life, with remainder to his 


issue male, for the same estates & in the same order 
as the said hereditaments are hereinbefore limited 
to the first & every subsequent son of the said 
W.” Then, if W. was present in England, as ho 
was, testator in tliat event, on the decease of 
testator’s wife, gave the freeholds in which she 
had a life interest, charged with the £50 annuity, 
” unto the said W. for his life, but subject to the 
provisoes & conditions aforesaid, &, subject 
thereto, I devise the whole of the last-men- 
tioned freehold . . . premises to the same persons, 
in the same order, & in like manner as 1 have 
hereinbefore devised my other freehold estate.” 
Testator’s widow died in 1878. W. died in 1905, 
without having had male issue. J. W. died in 
1908, without having had male issue. J. H. died 
in 1906, having had four sons, all bom in testator’s 
lifetime, J. E., Y. H., W. G., & S. S. died leaving 
a son J. S. J. E. died witliout issue in 1913, & 
Y. 11. died in 1910, without male issue : — Held : 
(1) applying the doctrine of cy pres or approxima- 
tion, the devises to W. & his male issue &> to J. W. 
& his male issue were not void for remoteness. 

(2) J. W. became, on the death of W. without 
male issue, entitled to an estate for life only, & 
on the death of J. E. without male issue Y. II. 
became entitled to an estate for life, & on the 
death of Y. H. without male issue the propeiiy 
stood limited to the use of W. G. for life, with 
remainder to his first & other sons successively in 
tail male, with remainder to J. 8. in tail male, 
with remainders over . — Re Hobbs, Hobbs v, 
Hobbs, [1917] 1 Ch. 569 5 86 L. J. Ch. 409 ; 116 
L. T. 270, C. A. 

Annotation : — As to (2) Consd. Jtc Eltou, Elton v. Elton, 
[1917J 2 Ch. 413. 


C, Devises of Successive Life Interests, 

599. Limitation of application of doctrine — 
Only to persons the object of testator’s bounty.] — 

j (1) Testator, who died before Wills Act, 1837 
(c. 26), was iiassed, by his will gave real estate to 
to childi’en C., G., & M., without any words of 
limitation, & declai'ed that they & the survivors 
of them should stand seised thereof in trust to 
retain the income thereof for their own benefit 
in equal shares dunng their natural lives ; but 
the will contained a proviso that if any of such 
children should die unmai’ried, or, being married, 
without leaving a child, his or her share should 
accrue to the surviving child or cliildren, equally 
if more than one, & that the last suivivor of the 
three children should take all the estate devised. 
The will continued as follows : “ But in case such 
son or daughter so dying shall leave issue at his 
or her decease . . . the sliare of such child so 
dying to go be divided equally amongst his or 
her child or children ... for life, share & share 
alike if more than one, &; if but one then the wholo 
share to such only child for life ... & so to be 
continued & distributed in a descending line 
per stirpes fi*om issue to issue for life so long as 
any issue shall be living descended from my 
chQdren, the cliildren of the parent dying 
parent’s share equally between them in all cases 
of decease.” The will contained no gift over in 
case of default of issue. G. died in 1856 a bachelor 
& intestate. C. died in 1874 leaving one child 
only, li. M. died in 1890 without issue, but having 
devised her real estate to B., who executed a 
disentailing deed. It was admitted that only half 
of the property passed to M. as the survivor of the 
three children : — Held : neither 0. nor B. took 
an estate tail in the other moietv according to the 
cy pres doctrine, but on the death of B. there was 
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an intestacy, & this moiety belonged to testator’s 
heir. 

(2) If you find successive limitations for life 
to persons who stand in such relation to each 
other as that they would take successively under 
an estate tail, if the limitations were construed as 
creating an estate tail, but who cannot take in 
the literal terms of the gift by reason of the 
limitations as they stand being void, then it may 
be possible under certain circumstances to apply 
the doctrine of cy pr&, & to say that instead of the 
estate purported to bo given by the will an estate 
tail has been created (Bctckley, J.). 

(2) But directly you find that the persons to 
benefit are a class larger than those who would 
take under an estate tail . . . then the matter is 
a tetally dificrent one. In the present case the 
point of the whole matter as it seems to mo lies 
in this— that as you pass from generation to 
generation the children of the parent dying are 
to take their parent’s share ec^ually between them. 
As you come to each generation it is not the heir 
in tail who is to take, but the heir in tail all his 
brothers & sisters are to take equally between 
them. That is a direction hopelessly inconsistent 
with an estate tail, & the creation by implication 
of an estate tail will not give effect to that inten- 
tion at all (Buckley, J .). — Re Richaadson, 
Pabry V. Holmes, [1904] 1 Oh. 332 ; 73 L. J. Ch. 
163 ; 91 L. T. 169 ; 52 W. R. 119 ; 48 Sol. Jo. 33. 
Annotation : — As to (1) FoUd. 2?c Mortimer, Gray v. Gray 

(1905), 92 L. T. 452. 

600. Life estate to living person — ^Life Interests 
to unborn persons construed as estates tall.] — 

Humbeuston V. UUMBERS'roN, No. 570, ante, 

601. .] — Testator, seised in fee of 

several estates, devised them to trustees in fee, 
upon trust to permit his sons & daughters respec- 
tively & severally to receive the rents & profits of 
the respective estates ; with a clause for pre- 
serving contingent remainders, & from & immedi- 
ately after the decease of any of his children, 
testator devised the estfite limited to him or her 
for life unto or among his or her chUd or children 
living at his or her decease, for their natural 
lives as tenants in common, but with equal benefit 
of survivorship among the rest of the children 
if more than one, & any one of them should die 
without leaving issue ; the child or children of 
each son or daughter taking the rents & profits 
of his or her parent’s estate only ; & from & after 
the decease of all the children of each of his sons 
& daughters without issue, ho gave the estate or 
estates to them respectively limited, to & amoi:^ 
all the issue of such child or children during their 
lives as tenants in common, & to descend in like 
manner to the issue of liis said sons & daughters 
respectively, so long as there should bo any stock 
or offspring remaining ; & for default or in failure 
of issue of any of his sons & daughters, he devised 
the estate limited to him or her dying without 
issue, to the survivors of his sons & daughters, 
for their respective lives, as tenants in common ; 
&; after their respective deaths to the children of 
the survivors of them during their respective 
lives as tenants in common, with such benefit 
of survivorship as aforesaid ; & after the decease 
of all of them, to the issue of such chil^en, in like 
manner as testetor had devised the original estate 
of each of the sons & daughters ; & for default 
or in failure of issue of all his sons & daughters 
but one, he devised all the estates to that on^ in 
fee : — Held : under this devise, a son of testator 


did not take an immediate estate tail in the 
premises devised to him, but an estate for life, 
with remainder in tail to his children as tenants 
in common, remainder to himself in tail. — Doe d. 
Galltni V. Gallini (1835), 3 Ad. Sc El. 340 ; 4 
Li. J. Ex. 337 ; 111 E. R. 442 ; aub nom, Galltni 
V, Dob d. Galltni, 4 Nev. Sc M. K. B. 894, Ex. Oh. 


AnnotcAions : — IMstd. Goles v. Witt (1856), 2 Jur. N. S. 122G. 
Apld. Forflbrook v, Forabrook (1867), 3 Ch. App. 93. 
Gonad. Re Hobbs, Hobbs v, Hobbs, [1917] 1 Ch. 569. 
Bold. Hart v. Tulk (1852). 2 Do G. M. Sc G. 300 ; Hoddy 
V. Fitzfferald (1858), 6 H. L. Cos. 823 ; Atkinson v. Holtby 
(1863), 10 H. L. Cas. 313 ; Clarko v, Cl 3 mtnans Solway 
V. Clommans (1866), 36 L. J. Ch. 171 ; Allirood v, Blake 
(1872), It, R. 7 Ex:;h. 339 ; Andrew v. Anlrew (1875), 
1 Ch. D. 410 ; Hampton v, Holman (1877), 5 Ch. D. 183 ; 
Bowen v. Lewis (1884), 9 App. Cas. 890 ; Lallt Mohun 
SinflTh Roy v. Chukkan Lai Roy : Bjpin Mohun Slnorh Roy 
V, Chukkan Lai Roy ; Prlambada Roy v. Chukkan Lai Roy 
(1897), 13 T. L. R. 356. 


602. 

ante. 


-.] — East v. Twypord, No. 670, 


603. .] — Testator declared his will 

to be, that his property be inherited by his 
nephews, 0. Sc T., Sc the sons of his late brother A., 
during their lives, Sc after the decease of 0. Sc T. 
that the eldest son of C. Sc the eldest son of T.- 
inherit the property during their lives. Sc so on, 
the eldest son of each of the two families to inherit 


the same for ever ; A that each two of the suc- 
ceeding inheritors should inherit the property free 
from incumbrances : — Held : O, Sc T. took estates 
for their lives, with remainder to their eldest sons 
respectively for their lives, with remainder to 
O. Sc T. in tail male. — Forsbrook v, Forsbrook 


(1867), 3 Oh. App. 93 ; 16 W. R. 290, L. JJ. 
Annotations : — Comid. Hampton v, Holman (1877), 5 Ch. D. 
183 ; Re lUchartlHon, Parry v. HoIiiioh, [1904] 1 Ch. 332 : 
Re Hobbs, Hobbs r. Hobbs, [10171 1 Ch. 569. Mentd. 
Pryse v, Pryso (1872), L. R. 15 Eq. 80 ; Britfht v, Tyndall 
(1876), 4 Ch. D. 189. 


604. ,] — Pabfitt V, IIember, No. 

571, ante. 


605. Construed as estate tall.] — Devise 

of an estate to trustees in trust to permit devisor’s 
six children. A., B., C., D., E., F., B. being a 
daughter, & the others, sons, to receive a sixth 
part each, of the rents during their life Sc lives. Sc 
after their respective deceases, to permit the child 
or children of the child so dying to receive the 
rents of the share of the child so dying in equal 
shares Sc proportions ; & so on in like manner 
from children to children ; in Ci'iso either of 
devisor’s children should die without leaving issue, 
the rents of the child so dying to go i o the survivor 
or survivors. A., 0., i!i., & F., died without 
issue. Sc B., leaving a son Sc two daughters : — 
Held : the devisor’s children took estates tail ; 
upon the death of A., C., E., Sc F., their shares 
accrued to D. as survivor, Sc B.’s son was only 
entitled to one-sixth. — Wollbn v, Andrewbs 
(1824). 2 Bing. 126 ; 9 Moore, O. P. 248 ; 2 
L. J. O. S. O. P. 145 ; 130 E. R. 253. 

Annotation : — ^Diftd. Doe d. QalUni v. GalUni (1835), 3 
Ad. & El. 340. 


606. Successive life estates to unborn persons.] 

— ^Under a devise “ to A. for life Sc after him to 
his eldest son or any other son after him for life, 
Sc after them to as many of his descendants issue 
male as shall be heirs of his or their bodies down 
to the tenth generation during their natural 
lives ” : — Held : A. took no more than a life 
estate ; for here was no general intent to create 
an estate tail, as contradistingnushed from the 
particular intent to mve an estate for life to the 
first taker ; but a eongle intent to create a sue* 
cession of life estates to persons not in ease which 


part II. sect. 2, sub-sect. 2 .— 0 . 

600 i. JAfe estate to liioing person^—Idfe interests to unborn persons construed as estates toil.}— G ut v. Gut (IDIO), 
30 N. Z. lTr. 883.— N.Z. 

J, — ^voL. xxxvn. 
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cy-pree doctrine : Sub-eect. 2, 
“ ‘ 1 <£? 2 iJSuh-eecte. 1 cfc 2.] 


C. 


the law would not allow. — S eawabd v, Willock 
(1804), 6 East, 198 ; 1 Smith, K. B. 890 ; 102 E. B. 
1046. 


Annotaiions Diatd. Britton r. Twlnlnff (1817), 3 M^* 176. 
Apld. Mortimer v. West (1828), 2 Sim. 274. DisW. He 
Hlohardson, Parry v. Holmes, 11904] 1 Ch. 332. Omild. 
Rc Mortimer, Gray v. Gray, [1905] 2 Ch. 602. BeM. 
Wight V. Leigh (1809), 16 ves. 664 ; Harris v. Davis 
(1844), 1 Coll. 416 ; Ferrand v, Wilson (1846), 16 J. Qi. 
41 : ]]ionypenny v. Dering (1862), 2 De G. M. & G. 145 ; 
Forshrook v. Forshrook (1860), L. K. 2 Eq. 799. 


607. .] — Testator being seised in fee of 

freehold land, & of copyhold according to the 
custom of the manor, the freehold & copyhold 
being intermixed, devised as follows : “ As to my 
worldly estate, I dispose thereof as follows : I 
give to my nephew T. all my lands, to have & 
te hold during liis Ufe, & to his son if ho has one, 
if not to the eldest son of my nephew T. & to his 
son after him, if he has one, if not to the regular 


male heir of the G. family.** By codicil stating 
that his nephew T. then had a son bom, he gave 
to that son, after his father’s decease, all his free- 
hold & copyhold lands ; & to his eldest son, if he 
had one ; but if he had no son, then to the next 
eldest regular male heir of the G. family.” By 
the custom of the manor, copyhold lands, pared 
thereof, of which any tenant died seised in fee, 
passed by descent to the youngest son : — Held : 
by the will & codicil the son of T. took an estate 
t^, consequently, upon his death the copy- 
hold lands descended to the youngest son. 

An estate for life cannot be given to a person 
not in esse in remainder after a present estate for 
life to a person not in esse (Lord ^ntebden, G. J. ). 
— Doe d. Garrod v. Garrod (1831), 2 B. & Ad. 
87 ; 9 L. J. O. S. K. B. 149 ; 109 E. B. 1076. 
Annotaiion: — ^Re!d. Doe d. Burrin v, Charlton (1840), 1 

Man. & G. 429. 

608. .] — Honywood V. Honywood, No. 

317, ante. 


Part III. — Restriction of Accumulation. 


Sect. 1.<— APART FROM STATUTE. 

600. Validity of directions for accumulation — 
if not offending against perpetuity rule.] — Har- 
rison V. Harrison (or Re Df vison’s (Lady) 
Will) (1787), cited in 4 Ves. at p. 388. 

Annotaiion: — Consd Thelhisson v, Woodford (1798), 4 

Vos. 227. 

610. .] — Devise of real estates of 

the annual value of near £5,000 ^ other estates 
directed to be purchased with the residue of the 
personal estate, amounting to above £600,000, to 
trustees & their heirs, etc., upon trust during the 
lives of testator’s sons. A., B., & 0., & of his grand- 
son D. & of such other sons as A. now has or may 
have & of such issue as D. may have & of such 
issue as any other sons of A, may have & of such 
sons as B. & C. may have & of such issue as such 
sons may have as shall be living at his decease or 
born in due time afterwards dc during the life of 
the survivor to receive the rents & pn^ilts & from 
time to time to invest the same & the produce of 
timber, etc., in other purchases of real estates ; 
& after the death of the survivor of the said several 
persons, that the said estates shall be divided into 
three lots, & that one lot shall be conveyed to 
the eldest male lineal descendant then living of 
A. in tail male ; remainder to the second, etc. ; 
& all dc every other male lineal descendant or 
descendants then living, who shall be incapable 
of taking as heir in tail male of any of the persons 
to whom a prior estate is limited, of A. successively 
in tail male ; remainder in equal moieties to the 
eldest & every other male Imeal descendant or 
descendants then living of B. & O. as tenants in 
common in tail male m the same manner, with 
cross remainders ; or if but one such male lineal 
descendant, to him in tail male ; remainder to the 
trustees, their heirs, etc. The other two lots 
were directed to be conveyed to the male 
descendants of B. & C. respectively in the same 
manner, dc with similar liimtations to the male 
descendants of their brothers, & to the trustees in 
fee ; Sd it wa^ directed, that the trustees should 
stand seised upon the failure of male li«ft«.1 
descendants of A., B. & C. as aforesaid upon trust 
to sell & pay the produce to His Majesty, his heirs 
& successors, to the use of the Sinking Fund ; 
the accumulation, tUl the purchases or sales can 


take place, to go to the same purpose ; with a 
direction, that all the persons becoming entitled 
shall use the surname of testator only. The 
trusts of the will were established. 


(2) It was never held, that executory devises 
arc to be governed by the rules of law as to common 
law conveyances (Duller, J.). 

(3) It is in the power of testator to direct 
accumulation of the rents & profits of his estate 
for as long a time as that during which the law 
allows him to render the estate unalienable (Dul- 
ler, J.). — Thellusson V. Woodford, Woodford 
V. Theixusbon (1799), 4 Ves. 227 ; 31 E. R. 117 ; 
affd. (1805), 11 Ves. 112, H. L. 

Annotations: — As to (1) Reid. Godfrey v. Davlg (1801), 6 
Vos. 43 ; Underhill r. Horwood (1804), 10 Vos. 209 : 
Board v. Westoott (1813), .6 Taunt. 393 ; Houtli^pton 
V, Hertford (1813), 2 Ves. & B. 64 ; Blackburn v. Stables 
(1814), 2 Ves. &; B. 367 ; Leake v. llobinson (1817), 2 
Mer. 363 ; Cadoll v. Palmer (1833). 10 Bing. 140 ; Doo d. 
Winter i». Perratt (1843), 6 Man. & G. 314 ; Nightingale 
r. Goulbourn (1848), 2 Ph. 694 ; Egerton v. Bro\^ow 
(1863), 4 H. L. Oas. 1; Kondlesham v. Itobarts (1866), 
23 Beay. 321 ; Turvin v. Nowcome (1856), 3 K. & J. 16 ; 
Villar r. Gllboy, [19071 A. C. 139 ; lie Stamford & War- 
rington, Payne v. Groy, [1911] 1 Ch. 266. Generally, 
Beld. (Jooko V. Turner (1844), 14 Sim. 218 ; Thellusson v, 
Keudlcsliam (1859), 7 U. L. Cas. 429 ; Eastern Ck)untiOR, 
etc. Cos. V. Marriage (1860), 0 U. L. Cas. 32 ; He Burrows. 
Cloghom V. Burrows, [1895] 2 Ch. 497 ; He Wllmer's 
Trusts, Moore v. Wingftcld, [1903] 1 Ch. 874. Mentid. 
St. Paul’s (Warden, etc.) v. Morris (1804), 9 Yes. .316 : 
Langdale v. Briggs (1856), 8 Do G. M. & G. 391 ; Willes- 
ford V. Watson (1872), 42 L. J. Ch. 90 ; Income Tax. 
Special Purposes Comrs. e. Pemsel, [1891] A. O. 631. 


Sect. 2.— STATUTORY RESTRICTIONS. 

Sub-sect. 1. — In General. « 

See, now. Law of Property Act, 1926 (c. 20), 
ss. 164-166. 

611. Accumulations Act, 1800 (c. 98) — Not a 
penal statute.] — ^A contingent liability under a. 
covenant executed but not broken by testator 
is a debt within the meaning of the provision for 
payment of debts, excepted from the operation * 
of above Act. 

Testator bequeathed shares in a newspaper to 
his wife, with a proviso that if they should be sold, 
the purchase-money should be placed in the funds, 
A that she i^ould have the interest for her ttCe ; 
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but sho^d she not sell the sharesi then whatsoever 
sum might annually accrue from them above 
£200 was to be reserved as a kind of Hinking fund 
for the protection of the shares : — Held : a large 
fund which had arisen from the income beyond 
£200 a year, & which was not required for the 
protection of the shares, formed capital, & the 
widow was entitled only to a life interest therein. 

There was a good deal of discussion at the Bar, 
whether this statute should or should not be 
strictly construed. It certainly is not a penal 
statute. • . We have only to strive to discover 

the ^tention of the legislature in passing the Act 
lookinp: at the suppos^ mischief which was to be 
rem^ied, & the extent of the remedy meant to be 
applied. The whole statute must be taken together 
& construed as if, consisting of one clause, it had 
begun “ unless for payment of debts of any 
grantor, etc., no person or persons shall,” etc. . . 
But debts afterwards to accrue, for which the 
grantor, settlor, or devisor is liable, are surely the 
debts of the grantor, settlor or devisor, & a bond 
fide provision for payment of such debts could not 
interfere with the policy of the legislature in 
guarding against accumulations dangerous to the 
commonwealth (Lord Campbell, C.). — Varlo 
V. Faden (1859), 1 De G. F. A; J. 211 ; 29 L. J. Ch. 
230 ; 1 L. T. 17« ; 0 Jur. N. S. 257 ; 8 W. R. 
107; 45 E. R. 339, L. C. 

AniwtatioTis Diatd. Mathews r. Kohlo (1868), 8 Cli. App. 

691. FoUd. Jic Hurlbatt, Hiirlbatt v. Hurlbafct, 11910] 

2 Ch. .'568. Befd. lie Masnii, Mason v. Mason, [1891] 

3 Ch. 467. 


612. How construed — Trust for accumula- 

tion by will or by deed.] — ^Above A(;t must receive 
the same construction in the case of a trust for 
accumulation created by deed, os it has received 
in the case of a similar trust created by will ; 
A, therefore, where A. transferred a sum of stock 
to trustees, A by a deed directed tlicm to accumu- 
late the dividends during the joint lives of M. A 
N., that direction was held to be good for so much 
only of the joint lives as expired between tJio date 
of the deed A A.’s death. — Be Ro'sslyn’s (Lady) 
Trust (1848), 10 Sim. 391 ; 12 L. T. O. 8. 207 ; 
13 Jur. 27 ; 00 E. R. 925 ; tticb nom. Ex p, Ross- 
lyn’s (Lady) Trust, 18 L. J. Ch. 98. 

Annotaiiana : — Reid. Jagsrerr. Jaggor (1883), 2, '3 Ch. D. 729 ; 

Re Erringtoii, Erringron-Turbutt v. Erriiigton (1897), 

76 L. T. 616. 


-.] — VAUJ.O V, Faden, No. 611, 


613. 

ante, 

614. Application — To executory devise or 

bequest.] — ^Abovc Act applies not to cases in which 
there is merely an executory devise or bequest, 
but only to those cases in wliich there is an express 
trust for accumulation ; A if tliat trust exceeds 
the time prescribed by the Act, the next of kin or 
the heir of testator, according to the nature of the 
property, A not the residuaiy devisee or legatee, 
is entitled to the income accruing after the expira- 
tion of the prescribed time.— Elborne v. Goode 
(1844), 14 Sim. 105 ; 13 L. J. Ch. .394 ; 8 Jur. 
10(U ; 60 E. B. 320. 

Annotations : — Befd. Tonoh v. Chocso (ISS.O), 6 Do (3. M. & C3. 
453 : Odtlle V. Brown (18 .'j9), 4 Do (1. & J. 179 ; MatthowH 
V, Keblo (1867), L. K. 4 Eq. 467 ; Scott u. Cumberland 
(1874), L. U. 18 Eq. 678 ; Trotheway v. Helyar (1876), 4 
Oh. D. 53. Mentd. Barrett v. Buck (1848), 11 L. T. O. S. 
352 ; Gowanr. Broughton (1874), 31 L. T. .033. 


615 . Consideration of probable as 

well as actual events.] — The four different periods 
beyond which the accumulation of income is 
unlawful imder above Act, sect. 1, are alternative 
A not cumulative ; therefore, when one period 
hiis been applied A exhausted, a second period 
cannot be resorted to A applied, in order to extend 
the time for accumulation. In applying al^ve 
Act the ct. is bound to consider not merely the 
events which have happened, but also those which 
might have happened. By a post-nuptial settle- 
ment the husband assigned all his personal estate 
to trustees upon trust to apply the income to his 
own maintenance, A subject thereto, during the 
joint lives of himself A his wife, A the life of the 
survivor of them, to apply all or any part of 
the income for the maintenance of the wife A the 
children of the marriage, A to accumulate the 
surplus, if any, so that the accumulations should 
be added to the principal fund A follow the 
destination thereof, with liberty for the trust^s 
to resort to the accumulations of any preceding 
years A apply the same for the maintenance of 
the wife A cJiildren ; A after the death of the 
survivor of the settlor A his wife upon trust, as to 
both capital A income, for such of thoir issue 
as the settlor A his wife by deed jointly, or the 
survivor by will, should appoint, A in default for 
the children of the marriage tis tenants in common, 
sons at twenty-one, A daughters at twenty-one 
or marriage : — Held : the only one of the said four 
periods of above Act applicable to the case was 
the lirst, viz., ilie life of the settlor ; A the tmst 
for accumulation contained in the settlement was 
void as from the death of the husband. 

It is clear that this part of the Act [re the 
minorities of persons living or en venire ea mhre 
at the time of the grantor’s death] refers only to 
a direction to accumulate when such accumulation 
is to begin from the date of the grantor’s death 
(Kay, j.). — J AGGER V. Jagqer (1883), 25 Ch. D. 
729 ; 53 L. J. Ch. 201 ; 49 L. T. 667 ; 32 W. R. 
284. 

Annotations : — Coiud. He Cattoll, CJatt.ell v. Cattell ; Re 
Gattell, C)attell r. Dodd. 11914] 1 Ch. 177. Reid. Re 
Errington, Errlnfirtoii-Turl)ltt r. ErringLon (1897), 70 
L. T. 616. 


Sub-sect. 2. — When Direction for 
Accumulation Arises. 

See, now. Law of Property Act, 1925 (c. 20), 
ss. 104-166. 

616. No express direction necessary — Directions 
leading necessarily to accumulation.] — ^A t<cstatrix 
gave specific legacies absolutely to her sister, A 
dirpcted her exors. to pay out of her general estate 
to her sister’s two daughters, A. A B., £6,000 
each upon their marriage, with all the accumula- 
tions of interest thereon from the time of her death. 
She gave the income of the residue to H., at whose 
death the whole was to bo equally divided between 
the grandchildren of the father of testatrix. 
Testatrix died in 1825. Twenty-one years from 
the decease of testatrix expired m 1840. In 1849 
A. died. The tenant for life of the residue died 
in 1838. On a bill by the godchildren against 
the exors. A the representatives of A, A H., A 


PART III. SECT. 2, SUB-SECT. 1. 

612 I. AcQumvlations Act, 1800 (c. 08) 
— Kofw oofMtrwd — Trust for accumvJo' 
iion by will or by deed.] — Cain v. 
Watson, [1910] V. L. B. 266.— AUS. 

I 

t. ITo trust disposition.] 

— ^BiAOKBNZiB V. Mackenzie's Trus- 
tees (1677). 4 R. (Gt. of Sobs.) 962 ; 
14 So. L. R.'596.— SCOT. 


613 i. .] — Tlio above Act 

I )rohlt)it8 any accumulation after the 
apse of twenty -one years from the date 
of testator's death, although the iimo 
specified for accumulation may not 
oommonco MU long after his death. — 
Campbell’s Trustees y- Campbb^ 
(1891), 18 R. (Ct. of Scss.) 992.— SCOT. 

a. Whether applicable to On- 

torio.]— The above Act Is not In force 


in Ontario, whore the law appears to 
bo as it was in England before that 
statute. — H arrison v. Spencer (1888), 
16 O. R. 692.— CAN. 


PART III. SECT. 2, SUB-SECT. 2. 
616 i. No eamrejts direction necessary 
— Directions leading necessarily to 
aceumnlofion. H-Ottebson v. Qould 
(1892), 11 N. Z. L. K. 577.— N.Z. 

K 2 
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2. — Statutory redfridione :f^'ub-8ect8. 2 <fc 
3,X] / 

against B., for a declaration py the ct. of the 
rights under the will ; — Held : the legacies to A. 
& B. were contingent, & the representative of H. 
was entitled to the income of A.*b legacy till the 
death of H., but the capital & subsequent accumu 
lations fell into the residue. — ^Morgan v. Morgan 
(1861 ), 4 Be G. & Sm. 164 ; 20 L. J. Ch. 109, 441 ; 
17 L. T. O. S. 114, 302 ; 16 Jur. 319 ; 04 E. B. 781 

Jinnotati&M : — ^Apld. Bryan v. Collins (1852), 16 Beav. 14. 
]Md. Bourne v. Buckton (1851), 2 Sim. N. S. 01 ; Bar> 
riof?ton V, Liddell (1852), 2 Be G. M. &. G. 480 ; Middleton 
t>. Losh (1852). 1 Sm. & G. 61 : Burt o. Sturt (1853), 10 
Hare. 415 ; Edwards v. Tuck (1853), 17 Jur. 021 : Tench 
v.Ch^(1855),6BoG.M.&G.453 ; Watt v. Wood (1862). 
31 L. J. Ch. 338 : Re Elliott, Public Trustee v. Pinder, 
[1918] 2 Ch. 150. 

617. .] — (1) Testator gave his real 

& personal estate to trustees, in trust to pay an 
annuity to B., & if she should have children to raise 
£4,000 for the younger children, & he gave the 
residue ** with the accumulation thereof which I 
hereby direct my said trustee or trustees to place 
out on mtges. or in govt, securities in the public 
funds upon trust for the eldest son of B., on his 
attaining twenty-one & taking testator’s name ; 
& if there should be no child of B., then on trust 
for 1\, upon attaining twenty-five & taking 
testator’s name ; at the expiration of twenty-one 
yoars from testator’s death B. had no child : — 
Held •' the will contained an express direction to 
accumulate 6c the case fell within tL vt Accumulations 
Act, 1800 (c. 98). 

If testator directs his property to go in such a 
course, that upon certain contingencies there must 
be an accumulation beyond twenty-one years, he 
does direct that upon those contingencies the 
accumulation shall take place beyond that time 
(Lord C^ranworth, C.). 

(2) When the property comes to an infant, as 
the infant has no will to say whether it shall be 
spent or accumulated, the ct. expresses its will 
for the infant & says that the most advantageous 
way of applying the rents is to accumulate them 
for him, that is for the benefit of the person who 
is in possession. This is a totally different thing 
from accumulating a fund, so that it goes as a 
suspense fund after an indefinite lapse of time to 
somebody for whose benefit it was not accumulated, 
& who was not in the enjoyment during the time 
of accumulation (Lord CSianworth, C.). — Tench 
V. Gheese (1865), 0 Be G. M. & G. 468 ; 3 Eq. 
Bep. 971 ; 24 L. J. Ch. 716 ; 26 L. T. O. B. 189 ; 

1 Jur. N. B. 689 ; 3 W. B. 600 ; 43 E. B, 1309, 
L. C. & L. J J. 

AtmotaRona .•—.da to (1) Ajpld. Mathewn v. Koblo (1868), 3 
Ch. App. 691. OeneraUv. Mentd. Bentley v. Oldfteld 
(1854), 19 Beav. 225 ; HlggriiiMn v. Blookley (1855), 4 
W. li. 60 ; Simmons v. Rose (1856), 6 De G. M, & G. 411 ; 
MeUer v. Stanley (1864), 2 De G. J. & Sm. 183 ; Allan v, 
Gott (1872), 7 Ch. ^p. 439; Bollairs v. Bellairs (1874), 


L. R. 18 Eq. 510 ; Howard r. Diyland (1877), 38 L. T. 
24 : Luckcraft v. l^idhom (1879), 48 L. J. Ch. 630 ; 
Re Dnmblo Williams v. Murrell (1883), 23 Ch. D. 360 ; 
Re Oliver, Wilson v. Oliver. [1908] 2 Ch. 74. 


618. .] — Macpherson v. Btewart, 

No. 633, poet. 

619. .] — Testator directed that liis 

trustees should apply as much as might be neces- 
sary of the income of his residuary personal estete 
for the maintenance of his son, a lunatic, for life, 
& upon further trust to invest any surplus, & 
to treat it as part of testator’s personal estate ; 
Sc after his son’s death he gave his personal 
estate to his son’s children, & in default of issue 
to two other persons. By a codicil he directed 
that two bond debts, & all other debts which 
should be due from S., one of the residuary 


legatees, should not be payable unless & unti 
Ids share of the residue should become vested 
& that tlie amount of the debts & interest shoulc 
then be deducted from his share. Bhortly afte: 
the date of this codicil, B. gave testator a bone 
for £8,000, conditioned to be void if S. shoulc 
pay £4,000, with lawful interest, within tlurcc 
months after his taking an absolute interest in i 
moiety of the residue, his interest being contingon' 
during the life of testator’s son. B. lived tc 
acqtiire an absolute vested interest : — Held . 
(1) there was an express direction to accumulate 
& the accumulations beyond the period of twenty- 
one years from testator’s death were void, & 
belonged to testator’s next of kin ; (2) the accumu- 
lations were not within the exceptions in the 
Thellusson Act respecting portions for children or 
provision for debts. 

The whole question here is . . . whether it was 
the bond fide object of testator’s direction to make 
provision for the payment of the debt (Page- 
Wood, L.J.). — ^Mathews v. Keblb (1868), 3 
Ch. App. 691 ; 37 L. J. Ch. 667 ; 19 L. T. 243 ; 
eub nom. Matthews v. Eeble, 16 W. B. 1213, 
L. JJ. 


Annot€Ui(ma,: — Aa to {%) Retd. Re Walke^ Walker v. Walker 

(1886), 54 L. T. 792. Oenerdllyt Hentd. Re Mason, Mason 

t). Mason, [1891] 3 Ch. 467. 

620. Direction to ** retain & set apart.”] — 

Re Cox, Cox V. Edwards, [1900] W. N. 89. 

621. Bequest of residuary personalty — On future 
contingency — Gift carrying intermediate income.] — 

Testator gave the residue of his real estate to uses 
commencing with an executory devise to an 
unborn person, & gave two-thirds of the residue 
of his personalty to trustees upon trust to invest 
in real estate, to bo settled to uses which were the 
same as those declared of his residuary realty : — 
Held : (1) there was an intestacy as to the inter- 
mediate income of the realty, & it resulted to the 
heir-at-law ; (2) & the intermediate income of 
the personalty should be accumulated & added to 
the corpus, to be laid out in land, but such accumu- 
lation should be restricted to the term permitted 
by Accumulations Act, 1800 (c. 98), & the income 
from the expiration of that period to the deter- 
mination of the contingency would pass to the 
next of kin. — ^B bctive r. Hodgson (1864), 10 
H. L. Cas. 656 ; 3 New Bop. 654 ; 33 L.' J. Ch. 
601; lOL. T. 202; 10 Jur. N. B. 373 ; 12 W. B. 
625 ; 11 E. B. 1181, H. L. ; varying B. C. eub nom. 
Hodgson v. Bectivb (1863), 1 Hem. & M. 376. 


AnnotatioTia : — As to (1) FoUd. Wado-Gory v. Handloy (1876), 
3 Ch. D. 374. Aa to (2) Apld. Re Eddel’B Truata (1871), 
Jj. R. 11 Eq. 669. FoUd. wado-Gory v. Handley (1870), 
3 Ch. D. 374. Reid. Holmea v. Rresoott (1864), 3 New 
Rep. 569 ; Chamberlayno v, Brookett (1872), 8 Ch. App. 
206; Woathopall v. Thomburgrh (1878), 8 Cli. D. 261. 
GeneraUy, Consd. Matthews v. Eeble (1867), L. H. 4 Eq. 
467. Bad. Re Townaend’s Estate, Townsend v. Towns- 
end (1886), 34 Ch. D. 357 ; Re Hoiford, Holfurd v. Holford, 
[1894] 3Ch. 80 ; Re Rubbins, Gillv.Worrall (1898), 78 L.>T. 
218 ; Re Taylor, Smart v. Taylor, [1901] 2 Ch. 134 ; Re 
Stevens, Stevens v. Stevens, [1915] 1 Ch. 429 ; Re Mellor, 
Alvarez r. Dodfinson, 119221 1 Ch. 312. Mentd. A.-G v. 
Lomas (1873), 29 L. T. 740 ; Re Dnmble, Williams v. 
Murrell (1883), 23 Ch. D. 360 ; Re Woodln, J^oodiit v. 
Glass, [1895] 2 Ch. 309 ; Re Conyngham, Cod^rnffhom v. 
Conyngham, [1920] 2 Ch. 495. 


022. •] — ^Under a testamentary 

trust settlement, the intermediate income of the 
heritage, as well as of the personalty, though not 
expressly d^osed of, was held to accompany the 
prmcipai. The intermediate income both of the 
real & personal estate follows the capital ; & there 
will result a trust for accumulation. The accumu- 
lation in excess of that permitted by this statute 
[Accumulations Act, 1800 (c. 98)] will go te the 
next of kin. — ^Pursell v. Elder (1865), 4 Macq. 
992: 13 L. T. 203, H. L. 
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628. .] — Testatrix bequeathed 

£1,000 on trust for E. for life, with remainder to 
the children of E. She directed her residuary 
estate to be converted, & divided into sixteen parts, 
two of which she directed to bo paid to S. & two 
to be held on the same trusts as the legacy of 
£1,000. By a codicil she revoked aU gifts to or in 
favour of E. & S. respectively. By a second 
codicil, after ^citing that she had purchased 
certain realty since the date of her will, which, in 
fact, was bought before the date of the first 
codicil, she devised the same upon the trusts 
declared in her said will in respect of her residue : 
— Held: (1) the first codicil was not revoked, & 
the property devised by the second codicil was 
subject to the trusts of the residue as declared 
by the will & first codicil taken together ; (2) the 
gift to the cliildren of E. was accelerated, but 
until she should have a child the income of the 
£1,000 fell into residue, & the income of two- 
tenths of the residue as to personalty belonged to 
the next of kin, & os to realty to the Jieir of 
testatiix. — Grekn v. Tribe (1878), 9 Ch. D. 231 ; 
38 L. T. 914 ; 27 W. R. 39 ; aub nom. Re Love, 
Green v. Tribe, 47 L. J. Ch. 783. 

Annotatiima : — Ah to (2) N.P. lie Taylor, Sinarli v, Tajior, 

[1901] 2 Ch. 134. aetuirolly, Refd. Itr. Wliltohoriio. 

Wliitehomo v. Host, [1996 J 2 Ch. 121. Mentd. FolloU 

V. Puttinuu (1883), 23 Ch. B. 337 ; l*rcutico t\ Tabor 

(1884), 52L. T. 85. 

624. .] — • Testator, who died in 

.Tune, 1837, gave to trustees the whole of his 
property in tnist for the payment of his debts, 
with full pov . to sell all or any part of his estates 
or to demise the same ; & directed them out of 
the moneys produced or out of the rents to pay 
the testamentary expenses & debts, & then gave 
certain legacies, & diwicted that after the dc^ath 
of his wife & after the payment of all debts & 
legacies the whole residue of all his remaining 
property should be divided into twelve portioiLs, 
& be given “ to the children ” of his late aunts 
“ equally among them, the descendants, if any, 
of those who might have died being entitled to tlni 
benefit which their deceased parent would have 
received liad he or she been then alive ... & 
should there De no children or lawful descendants of 
any of his aunts remaining at the time the becpiests 
should become payable, then the portions ” were 
to fall into the residuary fund. Testator declared 
that it should not be incumbent on his cxbrs. 
pay the legacies sooner than two years after his 
decease ; nor to divide the residue amount his 
i-elatives until two years after the death of ids wife, 
& made pi*ovision for payment of liis wife’s jointure. 
The wife died in 1876. 

It was not the intention of tc^stator that the 
wife during her life should be entitled to the whole 
income of the residuary estate. It follows that 
the whole income goes along with the capittU of 
the fund, subject only to this that the accumula- 
tion must stop, under the provisions of the Thel- 
lusson Act [Accumulations Act, 1800 (c. 98)] 
at the end of twenty-one years from testator’s 
death, & from that time the income must be 
separated, & it must bo ascertained how much 
arose from the realty, & how much from per- 
sonalty, & each of those funds will belong & be 
payable accordingly to the peraons whom I may 
describe as the real &; personal representatives of 
testator, or those who claim through them respec- 
tively (llALL, V.-C.).-~Ralph V. Garrick (1877), 
5 Ch. D. 984 ; 46 L. J. Ch. 630 ; 37 L. T 112 ; 
25 W. R. 630 ; on appeal (1879), 11 Ch. D. 873, 
C. A. 

Annotatione: — Mentd. Woodhouflo v, Spurgeon (1883), 52 

L. J.tCb. 826 ; Be Judd's Trusts, [1884] W. N. 206 ; lie 

Moivan, MoroT“.n v. Mow»,n (1803), 69 L. T 407 : Be 


I Springflold, Chamberlin v. Springfield, [1894] 3 Ch. 003; 
Re Roberts. Perclval u. Roberts, [1903] 2 Ch. 200 ; Re 
Willatts, WlUatts «. ArUey, [1905] i Ch. 378 : Re RawUn- 
Hoii, ilill V. Wlthall, [1909] 2 Ch. 36 ; Re Embury, Page v. 
Bowyor (1913), 109 L. T. 511 : Be Tlmson, Smiles v, 
Tirnson, [1916] 2 Ch. 362 ; Re Burnham, Garrlok v, 
Oarrlok, [1918] 2 Oh. 196 ; Re Swain, Brett v. Ward, [1918] 
1 Ch. 369 . 

625. .] — Testator devised & 

bequeathed his residuary real & personal estate 
to trustees upon trust for sale & conversion, &, 
out of the income to arise therefrom, to pay 
certain annuities to Ids wife & cldldren respectively. 
The trustees were then directed to stand possessed 
of the balance thereof upon the trusts therein- 
after declared ; & testator directed that, if any of 
his children should die in his lifetime or arterwards, 
without having acquired a vested interest in the 
income or trust moneys, leaving any child or 
children, then & in sucli case such last-mentioned 
child or children should be entitled to the same 
share of the income as his, her, or their deceased 
parent would iiave been entitled to, if living ; Sc 
from & after the determination of the estates & 
interests in the trust property thereinbefore 
limited & given, upon trust to divide the same 
between & amongst the whole of testator’s grand'- 
children in equal shai'es per capila^ as & when they, 
being respectively a son or suns, should attain the 
ago of twenty-one ycai'S, or, being a daughter or 
daughters, should attain that age or marry, for 
their own use & benefit absolutely. 

Upon the questions as to what would bo the 
period of distribution of the capital, & amongst 
whom, such capital would bo divisible ; — Held : 
no distribution could take place until the death of 
the last surviving annuitant, & all testator’s 
grandchildren then existing would bo entitled to 
share tjqually. — Re JIiscoE, HiacoE v, Waite 
(1883), 48 L. T. 610. 

626. .] — Tlio proceeds of a 

trust for sale & convereion were given by will 
to such of the cliildren of a married woman as 
should attain twenty-one, or being daughters 
attain that ago or marry, with a gift over. There 
was, in the events which had happened, no express 
disposition of the income. Tlio married woman 
was forty-six years old & childless. The ct. 
directed the income to be accumulated for twenty- 
one years from testator’s death, or until the gift 
over took effect. — Re Taylor, Smart v. Taylor, 
[1901] 2 Ch. 134; 70 L. J. Ch. 535 ; 84 h, T. 
758; 49W. R. 615. 


Sob-sect. 3. — Application op Restrictions. 

A, In General, 

See, now. Law of Property Act, 1025 (c. 20), 
ss. 164-106. 

627. Partial accumulations — ^Two-thirds of pro- 
duce of estate.] — Testator devised his freehold & 
copyliold estates, charged with annuities for his 
sons & daughter, upon trust, to invest & accumu- 
late the Bui^pliLs produce thereof for the benefit 
of his grandchildren then bom, or thereafter 

one, when the accimulations were to bo equal^ 
divided among such of his grandchildren as should 
then be living ; & he directed that, in case any of 
his sons &; daughter should be living after the 
youngest of his grandchildren should have attained 
twenty-one, the residue of the rent & profits should 
be further accumulated, & that such last-mentioned 
accumulation should be equally divided among 
all his grandchildren who should be living at the 
death of the survivor of his sons & daughter ; & 
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8ecU 2. — statutory restrictions: Sub-sect, 3, A, 

charged as aforesaid, he dii'octed that, immedi- 
ately after the decease of such survivor, the whole 
of his estates should stand chared for twenty 
years with the pa^^cnt of two-third parts of the 
clear produce of his estates, in equal shares & 
proportions of so much money as would, in fifteen 
years, make in the whole £30,000 which sum, 
with the interest & produce thereof, he directed 
should be divided equally among all his grand- 
children who should live to attain the age of twenty- 
one, their exors. or administrators. Testator 
died in the year 1812, leavii^ ten grandchildren, 
of whom nine were the children of one of the 
annuit&mts, & the tenth was the child of a son of 
testator, who died before the will was made ; no 
grandchildren were bom afterwards, but those 
who survived testator lived to attain twenty-one, 
the eldest having come of age before the execution 
of the will, & the youngest, in the year 1830 ; 
the last survivor of the t^tator*s children died in 
the year 1831 : — Held : the limitation creating a 
charge of two-thirds of the produce of the estates 
for twenty years, was a provision for accumula- 
tion within Accumulations Act, 1800 (c. 98) ; 
it was necessarily to be connected with the two 
prior trusts for accumulation, which determined 
in the year 1831 ; & it was therefore effectual 
for two years only, & was void for the remaining 
eighteen, being the period bv which, when super- 
added to the duration of the pr ceding tnists, 
it exceeded the limits within which accumulation 
was allowed. — Shaw v. Rhodes (1836), 1 My. & 
Or. 136 ; 40 E. R. 328 ; affd, sub nom. Evans v. 
Hbllier (1837), 6 Cl. & Pin. 114, H. L. 


AnnotedioM : — Consd. Bonington v. Liddell (18fi2), 2 De G. 
M. Sc G. 480. Apld. He CIAw’b Trust (1 859), 1 John. Sc H. 
639. Bold. Bouglitou v. Janios (1844), 1 Ck>ll. 26 ; Boumo 
V. Buolrt^n (1851), 2 Stm. N. B. 01 ; Morgan v. Morgan 

m 4 De G. & Sm. 1G4 ; Burt v, Sturt (1853). 22 
h. 1071 ; Edwards v. Tuck (1854), 23 Ii. J. Oh. 204 ; 
Ludlow t». Stevenson (1854), 23 L. T. O. S. 294 ; Wilson 
V. Peake (1856), 3 Jur. N. S. 155. 


628. Immediate application of property to 
appointed purpose impossible.] — Testator, after 
devising his estates in strict settlement, directed 
that, in case he should not erect a mansion house 
on his estates in his lifetime, his trustees should, 
forthwith after his death, erect the same according 
to such plan as he should approve of in his hfe- 
iime ; or, if he should 'die before such plan should 
be prepared & completed, then according to such 
plan as his trustees, with the consent of the 
person, for the time being beneficially entitled to 
the immediate freehold of his estates, should 
think proper to adopt ; & he gave £20,000 to the 
trustees, to be applied in erecting the house, &, 
in the meantime, to be laid out in the funds & 
the dividends to be accumulated. Sc the accumula- 
tions as well as the original fund to be applied in 
erecting the house, & the surplus, if any, to be 
laid out in the purchase of lands to be settled to 
the si^e uses as the devised estates. Owing to 
opposition on the part of the tenant for life, the 
trustees did not bmld the hoilse until more than 
twenty-one years after testator’s death ; & they 
invested the £20,000 Sc accumulated the income of 
it durmg the whole of the interval : — Held : the 
dilution for accumulation was not within Accumu- 
lations Act, 3800 (c. 98), but the whole of the 
accumulated fund was applicable to purposes 
directed by the will. — ^I^mbe v. Stoughton 


Lombb V. JoDKBliL (1841), 12 Sim. 304 ; 69 E. R. 
1148. 

AnnoluHons : — ^Apld. Tench v, Oheese (1854), 10 Beav. 3. 

Conid. Matthews v. Keble (1867), L. 11. 4 Eq. 467. 

629. Accumulation by operation of law — ^Main- 
tenance of infant.] — ^By operation of law, on 
accumulation for more than twenty -one years may 
legally take place. 

Testatrix, who died in 1819, bequeathed a 
legacy to accumulate in trust for the eldest 
daughter of A., to be paid at twenty-one, & if 
none, to the eldest daughter of C., payable in like 
manner. A. never had a daughter, & died in 
1851. C. had a daughter G. bom in 1821, & who 
died in 1827, & other daughters : — Held : the 
representative of G. was entitled to the legacy Sc 
to the accumulations accrued down to 1827, 


together with simple interest thereon from that 
time to the day of payment in 1852. 

A great distinction exists between the incidents 
affecting such an accumulation, made by opera- 
tion of law, Sc one made under a direction, if valid, 
contained in the will. In the former case it is the 
property of the infant. Sc might, if necessary, be 
applied for his maintenance or advancement ; 
but, in the latter case, it could not be touched 
until ho attained the age of twenty-one years 
(Romilly, M.R.). — ^Bryan v. Collins (1852), 1(5 
Beav. 14 ; 51 E. R. 680. 

Annotalions : — ^M.P. Be Oattell, Cat.tell v. Cot. toll, He Cat toll, 
Cattoll V. Dodd. [1914] 1 Oh. 177. Beid. Tench r. Cheoso 
(1854), 19 Beav. 3. 


630. .] — Tench v. Cheese, No. 617, 

ante, 

. See^ alao^ Nos. 612, 614, 615, ante. 

Accumulations to pay legacy.] — See Nos. 271, 
285, ante. 


B, In respect of Wlud Property, 

See, now. Law of Property Act, 1925 (c. 20), 
SB. 164-166. 

631. Property abroad — Income arising there- 
from.] — The rents of Irish estates were directed 
to be accumulated Sc become part of the personal 
estate : — Held : although Accumulations Act, 
1800 (c. 98), did not apply to Irish estates, yet 
that it applied to the rents, as invested from time 
to time, Sc although the rents, which ought to be 
considered as corpus might be invested for more 
than twenty-one years from testator’s death, yet 
that the income thereof could not. — ^E llis v. 
Maxwell (1849), 12 Beav. 104 ; 13 L. T. O. S. 
398 ; 50 E. R. 1000. 

Annotations : — Refd. Wcatherall v. Thomburffh (1878), 

8 Oh. D. 261. tfentd. Temple v. Thring (1887), 56 L. J. Oh. 

767. 

632. Settled by foreign settlement.] — 

Upon the marriage in Ireland of a domiciled 
Englishman with the daughter of a domiciled 
Irishman, funds provided by the husband Sc by 
the father of the lady were settled on trusts for 
accumulation during the lives of the husband Sc 
wife : — Held : the trust was valid, during the 
life of the husband, as to the whole fund ; -for, 
so for as it was a settlement by the lady’s father, 
it was an Irish settlement. Sc not affected by 
Accumulations Act, 1800 (c. 98) ; &, so far as it 
was a settlement by the husband, the accumulation 
might, under the Act, lawfully cont^ue at least 
during the life of the settlor. — ^Hbywood v. 
Heywood (1860), 29 Beav. 9 ; 30 L. J. Ch. 165 ; 


PART HI. SECT. 2, SUB-SECT. 8.— B 
i. Property abroad — - Incom 
arising therefrom ,} — ^Hoabb v, Kxm 


U857), 19 Dunl. (Ct. of Seas.) 1040. — accumulation period exceeded — Whether 

SCOT. rule allies.} — ^Lindsay’s Tuustbes, 

b. Setoings out of income After 119111 B. 0. 684. — SCOT. 
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5 L. T. 420 : 7 Jur. N. S. 228 ; 0 W. B. 62 ; 64 
E. B. 627. 

Mratd. JRe Jones, Last v. Dobson, [1915] 

1 On. 246. 

688. Accumulations to be Invested abroad — 
Testator domiciled in England.] — ^Testator gave the 
income of all his property to his mother for life, 

6 after her death he gave an annuity of £100 to 
each of his two sisters, the longer liver to have 
£200. After the decease of his two sisters, he 
gave two legacies of £500 each. Testator then 
left the whole of his property, real & personal, 
to trustees, to be placed out on such securities 
as they should think most advisable, for the 
benefit of his heirs ; & after the decease of his 
mother dc two sisters, the amount of the same to 
be invested in landed property in Scotland, which 
was to be strictly entailed on his nephew & his 
heirs lawfully begotten : — Held : the gift for the 
benefit of the heirs of testator wtis a gift of the 
corpus of the property, as it existed at his death 
for the benefit of all those who were entitled to 
any of his property real or personal ; the direc- 
tions in the will rendered accumulations of in- 
come necessary, which could not be done for 
more than twenty-one years after the death of 
testator, by reason of Accumulations Act, 1800 
(c. 98) ; & the direction to invest accumulations 
on land in Scotland did not prevent the opera- 
tion of Accumulations Act, 1800 (c. 98). — Mac- 
PHERSON V. Stewart (1858), 28 L. J. Ch. 177 ; 32 
L. T. O. S. 143 ; 7 W. B. 34. 

684. Testator domiciled abroad.] — Tes- 

tator being at the time of iiis death domiciled 
in Jersey, & having a large personal estate in 
England, by his will gave all his personal estate 
to his finistees, upon a trust for accumulation, 
which would according to Accumulations Act, 
1800 (c. 98), be wholly invalid, in c<ise of an English 
will, &, upon trust, to invest the fund thereby pro- 
duced in purchase of real estate in Scotland or in 
any other country that A. might choose, & settle the 
same according to the law of entail in Scotland or 
other the country wherein the estate should be 
purchased, or as near thereto as the law of that 
country would admit, upon A. & his issue in tail, 
with remainders in tail. In a suit to administer 
the English assets, it appearing that by the law 
of Joraey entails of land in Jersey were not per- 
mitted, but it not aijpearing that there was any 
law in Jersey restricting the time for wliich accu- 
mulations might bo directed : — Held : the will 
was valid according to the law of Jersey, & the 
trustees were bound. to carry out the trust declared 
thereby. — Ualdane v. Eckfohd (1871), 24 L. T. 
934. 

685. Accumulation in respect of property in 
England — ^Testator domiciled abroad — Leaseholds.} 

— ^The validity of a testamentary disposition of an 
English leasehold is governed by the law of Eng- 
land, & not by the law of testator's domicil. 
Where, therefore, testator domiciled in Ireland 
by his will gave an English leasehold to trustees 
upon trusts for sale & investment, directed 
the investment to be held upon such trusts as 
were thereby declared concemmg his general per- 
sonal estate, & the trusts declared of the genial 
personal estete included trusts for accumulation 
extending beyond any of the periods allowed by 
Accumulations Act, 1800 (c. 98), which does not 
apply to Ireland : — Held : although the validity 
of the trusts of the general personal estate was not 
questioned, still Accumulations Act, 1800 (c. 98), 
applied to the English leasehold & the proceeds 
of the sale thereof, & the trust for accumulation 
of thd investments, of the proceeds of sale in excess 


of the periods permitted by that Act was invalid. 
— ^Prbkb V, Carbbry (Lord) (1873), L. B. 16 Eq. 
461 ; 21 W. R. 836. 

AnnoteUions : — ^R6fd. Re Grassl, Stubberfleld v, GraMl, [1905] 
1 Ch. 684. Mentd. Blackwood v. R. (1882), 8 App. Ow. 
82 ; Dunoan v, Lawson (1889), 41 Ch. D. 394 ; Re 
ness (1891), 7 T. L. R. 354 ; IntheGoodsofTamplin, [1894] 
1». 39 ; Stewart v. Rhodes, [1900] 81 L. T. 807 ; Pepin v. 
BniyOre, [1902] 1 Ch. 24 ; Re Fitwerald, S^an v. 
Fitasfiferald, [1904] 1 Ch. 673 : Re Moses, Moses v, V^ent^, 
[1908] 2 Ch. 235 ; Re Hoyles, Row v. Jag^ [1910] 2 Ch. 
333 ; Re Lyne’s itettlmt. Trusts, Re Gibbs, Lyne v. Gibbs, 
[1919] 1 Ch. 80 ; Re Derohtold, Berohtoid v. Capron, [1923] 
1 Ch. 192. 

636. .] — ^24 & 26 Viet. c. 114, 

s. 1 , provides that every will made out of the 
United Kingdom by a British subject, whatever 
may bo his domicil, shall as regards personal 
estate be held to be well executed for the pui*pose 
of being admitted in England &, Ireland to pro- 
bate if made according to the forms required by 
the law of the place where the same was made : 
— Held : personal estate includes leaseholds, dc 
when the will of a British subject made abroad in 
the form required by the law of the place has been 
proved in England, the benoticiiil interest in the 
leaseholds passes to the person pointed out in the 
will as the donee of that interest, provided the 
bequest does not infringe the law of England, 
c.jy., that relating to accumulations or pei*potuity. 

It is clear on the authority of Freke v. Carhery 
{Lord), No. 635, aide, that provisions in a wifi 
infiinglng Accumulations Act, 1800 (c. 98), or the 
English Law against perpetuities would not be 
validated by 24 & 25 Viet. c. 114, s. 1 (Buck- 
JJ2Y, J .). — lie Grassi, Stubberfield v. Grassi, 
[1905] 1 Ch. 584 ; 74 L. J. Oh. 341 ; 92 L. T. 456 ; 
53 W. R. 396 ; 21 T. L. R. 343 ; 49 Sol. Jo. 366. 
Annotation Mentd. Re Lyno's Hottlmt. Trusts, Re 
(jibbH, Lyne r. Gibbs, [1919] 1 Ch. 80. 

637. Apportioned rents.] — ^Apportionment Act, 
1834 (c. 22 ), applies to the case of the expiration 
of a term in trustees to accumulate rents, for 
payment of debts, legacies & other charges. With 
remainder to a tenant for life ; as well as to the 
common case of an estate for life to A., re- 
mainder to B., &, the term being for twenty- 
one years from testator's death, Accumulations 
Act, 1800 (c. 98), does not apply to prevent appor- 
tionment. — St. Aubyn V. St. Aubyn (1801), 1 
Drew. & Sm. 011 ; 30 L. J. Ch. 917 ; 6 L. T. 
619 ; 9 W. K. 922 ; 62 E. R. 512. 

Annoiutione : — ^Folld. Wboolor v. Tootol (1867), L. R. 3 Eq. 
571. Mentd. Llewellyn v. Roils (1866), L. R. 2 Eq. 27 ; 
Donaldson v. Donaldson (1876), L. R. 10 Eq. 635. 

033 , J — Testator gave the residue of his 

real & personal estate to trustees upon trust to 
receive & accumulate the rents &; pi'oiits till his 
nephew should attain twenty-one when he was to 
be put in possession of the estate for his life : — 
Held : there must be an apportionment of the 
rents up to the period of the tenant for life attain- 
inir twenty-one. — ^W heeler v. Tootbl (1867), 
iTr. 3 Eq. 571 ; 36 L. J. Ch. 221 ; 15 L. T. 629 ; 
15 W. R. 382. 

AnnotalUm : — ^Mentd. Donaldson o. Doimldson (1870), L. R. 
10 Eq. 635. 

639. Accumulations to be capitalised — To be 
capital money subject to powers of Settled Land 
Acts.] — 55 & 56 Viet. c. 58, s. 1, applies to accumu- 
lations for the purchase of land only, & therefore 
does not apply to accumulations diluted to be 
capitalised for twenty-one years & to become 
capital money subject to the powers of the Settled 
Land Acts, those Acts authorising permanent in- 
vestments other than land. — Be Danson, Danson 
t?. Bell (1895), 11 T. L. R. 465 ; 39 Sol. Jo. 667 ; 
sti5 nom. Be Danson, Bell v. Danson, 13 R. 683. 
Armotaiion : — Oonid. Re Clutterbuok, Fellowes v. FeUowes, 
[1901] 2 Ob. 285. 
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Perpetuities. 


SaoT. 3.— EXCEPnONS FRCMI STATUTORY 
RULES. 

SUB-SBCl. 1. — ^PbO VISIONS FOB PAYMENT OF 
Debts or Incumbrances. 

8ee, now, Law of Property Act, 1925 (c. 20), 
8. 164 (2) (i). 

658. What debts within exception — Mortgage 

debts — ^Whether in existence or made pursuant to 
testator’s will.] — ^Pltf.'s father, upon the marriage 
of his daughters, demises an estate to trustees, 
upon trusts for raising certain sums, which are 
settled upon the daughters & their children ; & 
by his will, after charging the estate with other 
sums to be settled upon the same trusts, with 
portions for sons, & with a further sum in dis- 
charge of a mtge. of another estate, devises it to 
other trustees, upon trust from time to time to 
receive the rents & profits, & to invest the same 
in the purchase of stock, so as to accumulate & 
form a fund for the payment of the charges ; & 

after the same should have been raised & paid, 
upon trust to pay the net rents, issues, & profits 
unto or for the benefit of such person of his own 
name, blood & family, as for the time being should 
succeed to & be invested with his title &: dignity 
of a baronet, to the end that his estate might be 
continued in his name, blood, & family, & bo 
enjoyed <& go along with his title, so long as the 
rules of law & equity would permit ; but if upon 
failure of issue male of his body there should not 
be any person who should be entitled to enjoy his 
title, upon trust to stand seised of tl e estate, for 
the benefit of the person or persons who should be 
his right heir or heirs at law, & to convey & assure 
the same accordingly : — Held : the trust for 
accumulation was good, & pltf., the succeeding 
baronet, took a vested estate for life. 

The enjoyment, & not the property, is tied up ; 
& the estate vests in the same manner as if 
testator had created a term for payment of his 
debts (Graham, B.).-— JBacon v, Proctor (1822), 
Turn, & R. 31 ; 37 E. R. 1005. 

AnnoAaJtwns : — Coiisd. Mouiaerue v. luchluuin (1875), 23 

W. R. 592. IMstd. Re Stamford Sc Wamn(Hou, I'ayue v. 

Grey, [1911] 1 Ch. 255. Refd. Pungamion v. Smith 

(1840), 12 Cf. &; Ilu. 540 ; Bateman v, HotcliUu (1847), 

lo Beav. 420. 

659. .] — Testator devised his 

real estate in strict settlement, subject to a term 
of two thousand yeai*s, limited to trustees for 
raising £500 a yeai', & accumulating it as a sinking 
fund for payment of his mtge. debts, etc., to a 
considerable amount ; — Held : the trust, though 
unlimited in its duration, was valid. 

With regard to the teim & the trust for accumu- 
lation, it may be observed : that the debts, for 
the payment of which the accumulation is directed, 
are mtges. eitlier existing at testator’s death or 
made pursuant to his will ; charges on the estate 
of on amount ascertained or to De ascertained in 
the execution of valid trusts (Lord Langdale, 
M.R.). — ^Bateman v, Hotchkin (1847), 10 Beav. 
426 ; 16 L. J. Ch. 514 ; 10 L. T. O. S. 282 ; 11 
Jur. 800 ; 50 E. R. 640. 

AnTuitationa : — Re Stamford Sc Warrington, Payne e. 

Uroy, [1911] 1 Ch. 255. Refd. Oddio tTBrown (1869), 

4 De Q. & J. 179 ; Tewort v, Lai^'son (1874), L. H. 18 £q. 

490. 

660. Debts of stranger.] — (1) By a 

marriage settlement, dated in 1823, certain family 
^tates at B., of which Lord B. was tenant for 
life in remainder, were limited to uses for raising 


£40,000 as portions for the younger children of 
Lord B., to be payable & divided among such 
children as Lord B. should appoint ; & in default 
of appointment, equally to be divided among 
them ; & payable at the decease of Lord B., or 
during the lifetime of Lord B., with his consent. 
The Bishop of D., the great-imcle of Lord B., by 
his wiU, dated in 1825, reciting the settlement of 
1823, bequeathed £15,000 to trustees, upon trust 
to accumulate the same during the life of Lord B., 
or for such further period as should make up the 
space of twenty years from testator’s death, in 
order by means of the accumulated fund to 
exonerate the family estates of B. from the charge 
of £40,000 ; with a proviso that, if before the 
expiration of the period of accumulation the 
accumulated tund should be of sufficient amount 
for answering the purpose aforesaid, then the accu- 
mulation should thereupon immediately cease. 
Testator then gave certain chattels to go as heir- 
looms with the settled estates, & bequeathed 
£30,000 for building a mansion house upon the 
same. Testator died in 1826. In 1847, being 
twenty-one years after testator’s death, the 
accumulated fund amounted only to £35,000, but 
at the time of the institution of the suit it amounted 
to £43,000 i—Held : as Lord B. took an interest 
imder the will, the directions for accumulation 
were within Accumulations Act, 1800 (c. 38), s. 2, 
& valid for the whole period of Lord B.’s life. 

(2) To bring a case within the exception of 
Accumulations Act, 1800 (c. 08), s. 2, it is not 
necessary that the parent should take an mterest 
in the estate or fund out of which the accumula- 
tions are directed ; but it is sufficient that he take 
an interest generally under the instrument direct- 
ing the accumulations. 

(3) Semble: the exception in Accumulations 
Act, 1800 (c. 98), B, 2, as to accumulation for pay- 
ment of debts, is to be construed as extending to 
the payment of the debts of a stranger, as well as 
to the debts of the grantor, settlor, or devisor 
directing the accumulation. 

The Legislature then meant that a man shoiud, 
within the limit allowed by law, be able to provide 
not only for his own debts, but for the debts of 
such other person as ho should think fit (Lord 
St. Leonards, C.). 

(4) It is clear also that the provision as to debts 
must relate to past debts ; & nobody can^ deny 
that a man being able by his will under this Act 
[Accumulations Act, 1800 (c. 08)] to provide for 
his debts generally, this will include his future 
debts (Lord St. Leonards, C.). 

(5) But ... it was said that the words, “ such 
conveyance, settlement, or devise,” make it 
necessary that the gift to the person who is to 
take an mterest under the conveyance, settlement, 
or devise, must be by the very clause which creates 
the portion. With that construction I cannot, 
however, agree. . . . There is no magic in the 
woiri “ dev&e ” ; it means a disposition by will, 
& in the sentence ” under such conveyance, 
settlement, or devise ” stands as representing the 
instrument in which it is contained (IjORD St. 
Leonards, C.). — ^Barrington v. Liddell (1852), 
2 De G. M. & G. 480 ; 22 L. J. Ch. 1 ; 20 L. T. O. S. 
133 ; 17 Jur. 241 ; 1 W. R. 41 ; 42 E. R. 058, 


L. C. 

Anndationa : — /o (1) Arid. AHddJoton r. Lewh (lfj|)» 
1 Sm. Sc G. Cl. Confd. Burt v. Sturt (1853), 10 Hare, 415 ; 


PART III. SECT. 3, SUB-SECT. 1. 
d. Reed indemnifying purchaaer of 
other lands from certain renia^fFhetlter 
analogoua to tr^ for payment of deMa.] 
—Massy v. 0'Dkli 4(I869), lO 1. Oh. R. 
82.*— An. 


e. Debts incurred by trustees — Dur- 
ing limitation period — WheOur wUhin 
exception,}— Jdnrsr the lapse of twenty* 
one years from the date of a tes- 
tator’s death his trustees wore not 
entitled to apply surplus revenue In 


paylner oil debts incurred by thorn in 
the purchase of lands during the 
twenty-one years, such payments, 
being aocumulalions in broach of the 
Th^usson Act, whether the debts were 
inouxred by dlieotions of testator or 



139 


Part III.— Restriction of Accumulation. 


,3 Do Q. M. & G. 40 ; Watt v. 
&.am. 68; Be ElUott, Public 



-Re Cox, Cox V, Bd wards, 


Trtifl" ' 

KebL 

Wood 

^ Caulo^ Trust (1859), 1 John. & H. 639. MMitdT^ 

17 jS. 1022f ^ • Mwartu. KwSt (%53), 

T debts.] — Barkinoton v, 

Liddell, No. 660 , ante. 

662. .] — Varlo v. Baden, No. 611 , 

ante. 

663 .] 

[1900] W. N. 89. 

1 7 — Testatrix bequeathed Icase- 

liolds to trustees upon trust that they should 
ye^ly during the residue of the terms of years for 
which she held the property reserve one-fourth 
part of the net rents & annual prohts thereof, & 
upon further trust to pay the remaining tliree- 
murths to her fom? nieces & her nephe\^ ; & she 
directed that the one-fourth part thereinbefore 
directed to be reserved should once, or oftener if 
convenient, in every year be invested & that all 
dividends & interests arising from the investments 
should be added thereto by way of accumulation, 
& that the same & all accumulations thereof should 
be held as a reserve fund to indemnify her exors. 
& trustees from aU claims for dilapidations which 
might arise in respect of the leaseholds ; & subject 
to such indemnity & claims upon trust for the 
benefit of her said four nieces & nephew in 
like mann er as she had declared of the other three- 
fourths of the rents &; profits & to the end &; intent 
that her said four nieces & nephew might have the 
benefit of an accumulated fund to meet the loss 
of income which would arise at the expiration of 
the leases of the property. The will also contained 
a residuary bequest. Testatrix died in 1879, so 
that the twenty-one years allowed by Accumula- 
tions Act, 1800 (c. 98) for accumulations termi- 
nated in 1900. The last of the leases expired in 
1909. One-fourth of the rents &> profits had been 
duly accumulated & the dilapidations had been 
paid for out of the fund : — Held : the trust to 
accimulate until the end of the terms was valid 
& did not come within Accumulations Act, 180() 
(c. 98). — Re Hurlbatt, Hurlbatt v. Hxtrlbatt, 
[1910] 2 Ch. 553 ; 80 L. J. Ch. 29 ; 103 L. T. 585. 

665. What amounts to provision for payment 
of debts — Charge of debts due from legatee on 
accumulation.] — Mathews v. Keble, No. 619, 
ante. 


666. Provision for recoupment of debts 

already paid out of capital.] — ^A provision for 
accumulating income to recoup capital applied in 
payment of debts is not a provision for jiayment 
of debts within Accumulations Act, 1800 (c. 98), 
s. 2 . — Re Heathcote, Heathcote v. Trench, 
[1904] 1 Oh. 826 ; 73 L. J. Ch. 543 ; 90 L, T. 505. 
AnnoUUiona : — Consd. Re Stamford & Warriiigtoo, Payne r. 

Orey, [1925] 1 Ch. 162. ^Id. Re Crese^l, Lineham v. 

Gresswell (1913). 67 Sol. Jo. 578. 

667. Discretionary power to apply accumu- 

lations to payment of debts.] — ^By lus wiU testator 
directed his trustees to pay cert^ annuities out 
of the income of his & personal estate, & 
during the lives of the annuitants to accumulate 
the residue of such income, & empowered his 
trustees to apply such accumulations in payment 
of mortgage debts. Testator died in 1868, & the 


last of the annuitants in 1911 ; — Held : the power 
to apply accumulations in the payment of debts 
was not a provision for payment of debts within 
Accumulations Act, 1800 (c. 98), s. 2, & it ceased 
to operate after the expiry of twenty-one years 
from testator’s death . — Re Gresswell, Lineham 
V. Gresswell (1913), 67 Sol. Jo. 678 ; on appeal 
(1914), 58 Sol. Jo. 360, 0. A. 


Sub-sect. 2. — Provisions for Raising Portions. 

A. In General. 

See, now, liaw of Property Act, 1925 (c. 20), 
s. 164 (2) (ii). 

668. Meaning of portion.] — Jones t;.MAGos,No. 
673, post. 

669. .] — Re Stephens, Kilby v. Betts, 

No. 679, poet. 

670. Instrument which may create portion.] — 

Testator gave his residuary personal estate to A. 
& B. in trust to accumulate the income during the 
life of his niece, & on her death to transfer the 
capital & accumulations to lier children in equal 
shares ; the shares to be vested in her sons at 
twenty-one & in her daughters at that age or 
marriage. The niece lived more than twenty-one 
years after testator’s death : — Held : the direction 
to accumulate was not a provision for raising 
portions within Accumulations Act, 1800 (c. 98), 
s. 2, &, thei*efore, it became void under Accumu- 
lations Act, 1800 (c. 98), s. 1, at the expiration of 
twenty-one years from testator’s death ; & his 
next of kin were thenceforth entitled to the income 
of 'the capital & accumulations. 

I do not conceive that sect. 2 of the Act [Accumu- 
lations Act, 1800 (c. 98)] was intended to apply 
only to ))ortions created by another instrument 
(Kindbrhley, V.-C.). — ^Bourne v. Buckton 
(1861), 2 Him. N. S. 91 ; 21 L. J. Gh. 103 ; 19 
L. T. O. S. 372 ; 61 E. R. 275. 

Annotaiwne : — Consd. Hurt w. Sturt (1853), 10 ilaro, 415 ; 

Edwards i>. Tuck (1853), 3 Do G. M. & G. 40 ; Uddio v. 

Brown (1859), 4 Dc G. Sc J. 179. Retd. Barriuktou v. 

Liddell (1862), 22 L. J. Oli. 1 ; Jonos v. Mttjfks (1852), 

9 Haro, 605 ; Mlddloton v. Lush (1852), 1 Siii. Sc G. 61 ; 

Watt V. Wood (1862), 31 L. J. GU. 338 ; Rc Walker, 

Walkop V. Walker (1880), 54 L. T. 792. 

B. Accumulaiione of Pecuniary Legacy or Annuity. 

671. Whether valid as portion.] ~ Testator 
devised estates to trustees for ninety nine years, 
uijon trust, during twenty-one yeara, & so much 
longer during the life of his only son as there 
should be in existence any younger children or 
child of his son, to raise £2,000 per annum, & to 
invest & accumulate this annual sum, stand 
possessed^ of it & the accumulations, upon certain 
trusts therc^by declared, being trusts for the son’s 
younger children ; &, subject to the term, the 
estates were devised to the use of the son for life, 
with remainder to the use of his first & other sums 
successively in tail, with remainders over ; — Held : 
the trusts for accumulation were valid, being a 
provision for raising portions within the exception 
m Accumulations Act, 1800 (c. 98). — ^Bbbch v. 
St. Vincent (Lord) (1850), 3 Be G. & Sm. 678 ; 
10 L. J. Ch. 130 ; 14 L. T. O. S. 603 ; 14Jur. 731; 
64 B. R. 668 ; subsequent proceedings (1867), 3 
Jur. N. S. 762. 

AntiokUions : — ^FoUd. ite 3tcplions, Kilby v. Bolts, [1904] 

1 Uh. 322. RoEd. Jones v. Maggs (1852), 9 Haro, 006 ; 

Mlddloton o. Losb (1852), 1 Sm. Sc G. 61. 


not. — S myth’s Tbustebs v. Kinix)ch 



PART 1|1. SECT. 8, BUB-BEOT. 8.— A. 
068 i, Afeoaitia of portion .] — ^Moon’s 


Trustees v. Moon (1899), 2 F. (CJt. 
of Sess.) 201 ; 37 So. L. K. 140 ; 7 
S. L. T. 237.-~SC0T. 


668 ii. .] — CJOLQUHOUN’S TRUS- 

TEES V. CoLQunuuN, 11907] S. C. 346 
SCOT. 


PART HI. SECT. 3, SUB-SECT. 2.~B. 

f . Direction to invest income — To 
fonn subsequent gift — Whether ^viihin 
rule.]— S mith v. Ouninqhamb (1884), 
13 L. U. It. 480.— IR. 
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Pbrpetuitiks. 


Sect. 8 . — ExeepUema from atatviory nilea : Sub-aad. 

2. B. & CA 

OT8. .] — ^Morgan v. Morgan, No. 616, atda. 

678. .] — A sum of money was bequeathed 

to trustees to accumulate the same at compound 
interest until a child of A. should attain the age of 
twenty-one years, & then to divide the accumu- 
lated fund among all the children of A. who should 
be then living, A if but one, the whole to be paid 
to that one. y^he residue was given t 9 A. A. 
had one child living at the date of the will' & at the 
death of testatrix, which died under twenty-one. 
A. filed a claim for the payment to him of the 
dividends on the sum, & the accumulation of such 
dividends beyond twenty-one years from the 
death of testatrix ; — Held : the sum of money 
bequeathed was not a portion within Accumula- 
tions Act, 1800 (c. 98) ; & a portion means a sum 
of money secured to a child out of property, the 
income of which is given to its parent ; & a gift 
to a parent of a residue does not make a previous 
gift to his child out of the general personal estate 
a portion within the meaning of Accumulations 
Act, 1800 (c. 98). 

Portions for children are sums of money secured 
to them out of property, out of the income of 
which a provision is made for the parents ; & 
although Kjits have been held protected, as being 
portions within the meaning of this exception, in 
some casc^, where the parents took no interest in 
the subject-matter of the gift, still this will only 
be where there is some settlement on vho parent, 
& where the nature of the gift or of the context 
shows that the gift ought to be so held to be 
within the exception (Tuuner, V.-C.). — Jones v. 
Maogs d862), 9 Hare, «U5 ; 22 L. J. Ch. 90 ; 19 
L. T. O. H, 213 ; 10 Jur. 325 ; 68 E. K. 654. 

•'r-Consd. Watt v. Wood (1862), 31 L. J. Ch. .338. 

Liddell (1852), 2 Do G. M. & G. 480 ; 
Middleton r. Losh (1852), 1 Sm. & G. 61 ; Ra Walker, 
Walker v- Wa kcr (1886), 54 L, T. 792. Mentd. Rc Peers 
Bettlxut., Biddulph v. Pool, 119111 2 Gh. 165. 


674 . 




gave a sum which. 


, „ -Testator „ — 

together with £150,000, to w'hich her four sons 
were otherwise entitled, would make up £50,000 
to each of them. She direcU'd that the “ portion” 
of £50,000 for one of such sons ^ould be paid to 
trustees, to invest the same during his life & to 
disjposc of a competent part of the income in his 
maintenance, & from time to time to invest the 
surplus income, to the intent that the same might 
accumulate for the benedt of the persons who, 
under her will, should be entitled thereto ; & upon 
trust, after the decease of her said son, ti) dispose 
of a competent part of the £50,000, & accumula- 
tioi^ in the maintenance of the son’s children 
during their minorities, or until their portions 
should become payable under the will, & to divide 
the £50,000 & accumulations among the children 
of the son at twenty-one or marriage ; &, if the 
son should die without leaving issue, testatrix 
directed the £50,000 with the accumulations to 
sink into the residue given for the benefit of 
another of her four sons : — Held : the trust for 
accumulations was within the exception in 
Accunaulations Act, 1800 (c. 98), as being of a 
** portion,” was a valid trust. — ^Middleton v, 
(1862), 1 Sm. & G. 61 ; 22 L. J. Ch. 422 ; 20 

h S* 5 17 Jut. 176 ; 1 W. R. 78 ; 66 

E. R. 27. 

Afmo<(ri<on« .'--Diitd, Burt v. Sturt (1853), 10 Haro, 416 ; 

Wood (1862), 2 Drew. & 8m, 66 ; Re Elliott. Public 

TruBtoo V, I>lnder. (1918) 2 Ch. 160. x'uuut 

— Barrington v. Liddell, No. 

000, ante, 

676 . .] — Testator gave a sum of stock, 


producing £180 per annum, in trust to pay life 
annuities of £20 each to seven persons, & at the 
decease of any, to accumulate his annuity, & after 
the death of the last annuitant, to divide the stock 
& accumulations amongst the surviving children 
of the annuitants : — Held : this was not within 
the exceptions of Accumulations Act, 1800 (c. 98), 
of “ portions ” for “ children ” of persons taking 
an interest under the will, & the trust for accumu- 
lation, beyond twenty-one years after, testator’s 
death was void. — Drewett v. Pollard (1859), 
27 Beav. 106 ; 64 E. R. 76. 

Annotationa .* — ^Bold. Mathews v. Keble (1868), 3 Ch. App. 

G91 ; Re Walker, Walker v. Walker (1 886), 54 L. T. 792. 

677. .] — Testator gave a sum of money to 

trustees upon trust to receive the dividends during 
the life of his niece’s husband, & invest & accumu- 
late such dividends in the way of compound 
interest for the benefit of his niece for her life ; 
& after the death of his niece & her husband for 
the benefit of all bis niece’s children, except an 
eldest or only son. The money liad been invested, 
& the dividends invested & accumulated for a 
period of considerably over twenty-one years : — 
Held: the gift was not a gift to raise portions 
under Accumulations Act, 1800 (c. 98), s. 2, &, 
therefoi*e, that the parties entitled under it were 
only entitled to the accumulation for twenty-one 
years from the death of testator. 

Whatever meaning the term “ portions ” may 
be capable of bearing, I am of opinion that the 
gift of a legacy to a parent for life, & after her 
death to her cliildren, is not a provision for 
“ raising portions for children ” — ^tho words used 
in the second sect. — ^within the meaning of that 
sect. — Watt v. Wood (1862), 2 Drew. & Sm. 
56 ; 31 L. J. Ch. 338 ; 10 W. R. 335 ; 62 E. R. 
542. 

Annolaiwn : — ^Folld. Re Elliott, Public Trustoo r. Pluder 

[1918] 2 Ch. 160. 

678. •] — Testator by his will gave the 

income of a share to his granddaughter, & the 
corpusj at her decease, to her children on their 
respectively attaining twenty-one. By a codicil 
he directed, in an event which happened, that the 
gift to the granddaughter was to be revoked, the 
income to be accumulated, & the accumulations 
lo be ” considered as part of the original fund 
from which the same arose, & thenceforth to be 
added thereto : — Held : though more than twenty - 
one years had elapsed, that the case did not f^l 
within Accumulations Act, 1800 (c. 98), &> all the 
children of the granddaughter were entitled during 
her life to have the accumulations of income added 
to the corpus. — St. Paul v. Heath (1865), 13 
L. T. 271 ; 11 Jur. N. S. 903. 

679. .] — Testator, who died in Mar. 1888, 

directed that his trustees should out of the income 
of his residuary estate set apart a yearly sum of 
£24, ** wliile & so long as there sh]^ be a child 
of my daughter S., the wife of H., for the time 
being imder the age of twenty one-years, subject 
as hereinafter mentioned,” invest the sam^ & 
cu^cumulate the income thereof, & should hold the 
aggregated & accumulated fund in trust for such 
of the children of his daughter S. as being sons 
should attain twenty-one, or being daughters 
should niarry, in equal shares, the shares to be 
vested interests & £o be paid & payable in the 
case of a son at twenty-one, & in the case of a 
daughter at twenty-one or marriage. Subject 
as aforesaid, testator directed the trustees to pay 
the income of his residuary estate to S. for lue ; 
but he directed that if S. should survive H. the 
trustees should during the rest of her life pay her 
the whole income of his residuary estate, & should 



Part III.— Restriction op Accumulation. 141 


no longer set apart the annual Bums, without 
prejudice to the sums already set apart & invested 
& the income thereof. 

S. & H. survived testator & had five children, 
three of whom wei^c born in testator’s lifetime, & 
two after his death. The eldest child was born in 
1882, & attained twenty-one in 1903, & the 
youngest was bom in 1890, & would not attain 
twenty-one untU 1917;— (1) the period 
prescribed for aggregation & accumulation, subject 
to earlier cesser by the death of H. in the lifetime 
of^S., & to later cesser by the birth of other 
children, was, so long as there was a child of S. 
under twenty-one, whether it was born before or 
after its eldest brother or sister attained twenty- 
one, namely, until 1917 ; (2) the accumulated 
fund was a “ portion ” within Accumulations Act, 
1800 (c. 98), s. 2, &; the direction to accumulate 
was valid. 

It [the period] is protected if it is a provision 
for raising portions for children of any person 
taking an interest under the ^vill. . . . Now the 
meaning of the word portion as generally under- 
stood, is a sum of money secured to a child out of 
property either coming from or settled upon its 

arents. The benefit is none the less a portion 

ecauso it is given to all the children including the 
eldest child & not to younger children only 
(Buckley, J.). 

(3) The class of children to take was not closed 
when the eldest cliild attained twenty-one, but only 
at the end of the period for accumulation, & the 
accumulated fund was not until then divisible. — 
lie Stephens, Kilby v. Betts, [1904] 1 Ch. 322 ; 
73 L. J. Oh. 3 ; 91 L. T. 107 ; 52 W. R. 80 ; 48 
Sol. Jo. 15. 

Annotations : — As to (2) Refd. lie Poors Settlnit., Biddulph 

V. Pecjl, [1911] 2 (]h. Ifi/i. As to (3) Reid. lie ^aux, 

Taylor v. Faux (1915), 81 L. J. Ch. 873. 

680. .] — Testator, who died in 1891, by 

his will directed his trustees to pay the income of 
his residuary estate to his wife during her life, & 
that after her death they shoidd set apart out of 
the investments thereof the sum of £8,000 & out of 
the interest on that sum should pay his daughter 
an annuity of £00 per annum for her life ; & ho 
directed the remainder of the interest to be added 
to the principal sum, & that after the daughter’s 
death the trustees should hold the £8,000 & the 
accumulations thereof upon trust to pay the 
income thereof to M. the daughter’s only child, 
& that after her decease the fund should fall into 
testator’s residuary estate. The widow died 
in 1917 ; — Held : the trust for accumulation after 
the widow’s death was not a “ provision for 
raising a portion ” within Accumulations Act, 
1800 (c. 98), s. 2, & was invalid . — Re Elliott, 
Public Trustee v. Finder, [1918] 2 Ch. 150 ; 87 
L. J. Ch. 449; 118 L. T. 675 ; 62 Sol. Jo. 383. 


C. Addition of Income to Capital to Provide 
Aggregate Fund. 

681. Whether treated as portion.] — Testator 
gave certain annuities out of his residuary estate 
to his three children, & requested the surplus 
of the annual income to be appUed in accumulation 
of the capital of his property for the benefit of his 
grandchildren ” & which was to be ^vided 
between them after the death of the survivor of 
testator’s three children. Thirty years elapsed 
between the death of testator & of the survivor 
of his children: — Held: (1) the direction for 
accumulation, beyond twenty-one years from 
testatpr’s death was void under Accumulations 
Act, 1800 (c. 98), 8. 1, & the case did not come 


with the exceptions of Accumulations Act, 1800 
(c. 98), s. 2. 

As two of the p^randchildren for whoso benefit 
the accumulation is directed were not the children 
of any person taking an interest under the will, 
as the accumulation which is directed does not 
appear to me to be a provision for raising paartions, 
but a provision for making addition to the capital 
for the purpose of making one gift of an aggregate 
fund, I think this case is not within the proviso 
of Accumulations Act, 1800 (c. 98) (Lord LA-NQ- 
DALE, M.R.). 

(2) The void accumulations did not belong to 
the residuary legatees, but they were undisposed 
of. — E yre v. Marsden (1838), 2 Keen, 564 ; 7 
L. J. Ch. 220 ; 2 Jur. 583 ; 48 E. R. 744 ; affd. 
(1839), 4 My. & Or. 231, L. C. 

Annotations: — As to (1) Coiud. B^urno v. Buukton (1851 ), 

2 Sim. N. S. 91 ; Barrington v Liildoll (1852), 2 Do G. M. 
Sc U. 489 ; Jonos v. Mages (1852), 9 Haro, 605 ; Burt v. 
Sturt (1853), 10 Hare, 415 ; Tench r. Ohoo,^o (1854), 19 
Boav. .3. Apld. Re EUlott, Public Trustee v. Pinder, 
11918] 2 Ch. 150. Raid. Middloton v. hash (1852). 1 
Sin. & G. 61 ; Re Clulow’s Trust (1859), 1 .John. & H. 6.39 ; 
Watt w. Wood (1862). 31 L. J. Oh. 338 ; Re Walker, 
Walker v. Walker (1886), 54 L. T. 792. As to (2) Oonsd. 
Edwards v. Tuck (1853), 3 Do G. M. Sc G. 40. Rold. 
Elborue v. Goodo (1844). 14 Sim. 165 ; Smith v. Palmer 
(1849), 7 Haro, 225 ; Simmons v. Pitt (1873), 8 Oh. App. 
978 ; Woatherall v. Thornburgh (1878). 8 Oh. D. 261 ; 
Re Walker. Walker v. Walker (1886), 54 L. T. 792 ; Re 
Parry, Powell e. Parry (1889), 60 Jj. T. 489 ; Wharton v. 
Mastorman, [1895] A. O. 186 ; Re J^orklns, Brown v. 
l»orklns (1909), 101 L. T. 345 ; Re Hawkins, White v. 
White, [1916] 2 Ch. 570. Oencrally, Refd. iSlUs v. Maxwell 
(1841), 3 Boav. 587 ; Goodman v. Goodman (1847), 1 
l)e G. & Sm. 695 ; Nottloton v, Stin»iiot^H‘>n (1849), 3 
De (3. & Sm. 366 ; Hughes v. Pori’ens (1853), 1 Eq. Hop. 
385 ; Re Corbett’s Trusts (1860), John. 691 ; Dutton v. 
Orowdy (1863), 33 Beav. 272 ; Re Arnold’s Trusts (1870), 
L. U. 10 Eq. 252 ; Talbot v. Jovers (1875), L. 11. 20 Eq. 
255 : Re Bowman, Re Lay, Whytohoad v. Boulton (1889), 
41 C3h. D. 525. nentd. OlLTistian v. Foster (1816), 2 Ph. 
161 ; Barrett v. Buck (1848), U L. T. O. S. 352 ; Oddlo v. 
Brown (1859), 4 Do G. & J. 179 ; Jaunooy v. A.-G. (1861), 

3 Glfl. 308 ; Maddlson v. Pyo (18G3), 32 Boav. 658 ; 
Gowan v. Broughton (1874), L. R. 10 Eq. 77 ; Scott v. 
Cumberland (1874), L. II. 18 Eq. 578 ; Trothowy v. 
Holyar (1876), 46 L. J. Ch. 126 ; Ralph v. Carrick (1877), 
6 Ch. D. 084 ; Luckoraft v. Prldham (1879). 48 L. J. Oh. 
636 : Hurst V. Hurst (1884), 28 Oh. D. 159 ; Re Giles 
(1886), 55 L. J. Ch. 695 ; Inderwiek v. Tatoliell, Tatcbell 
V. Tatcheli, Inderwiek r. Inderwiek, [1901] 2 Ch. 738 ; 
Re Hall-Dare, Le Marohout v. Lee Warner. [191 6] 1 Ch. 272. 

682, .] — Property was directed to be 

accumulated for such cliildren as A., B. & 0. 
should leave at their deaths ; with power to the 
trustee to apply such part of the income, as in his 
judgment might be proper, for their education & 
maintenance during their minority, & for their 
future advancement in life : — Held : as to a 
daughter of C., the power for maintenance did not 
cease on her marriage, but it ceased on her attain- 
ing twenty-one ; & as to the power of advance- 
ment, it continued, notwithstanding she had 
attained twenty-ono & had married, notwith- 
standing the period for accumulation limited by 
Accumulations Act, 1800 (c. 98), had expired. — 
Pride v. Fooks (1840), 2 Beav. 430 ; 9 L. J. Ch. 
234 ; 4 Jur. 213 ; 48 E. B. 1248. 

Annotations : — ^Refd. ConoUy v, Farrell (1845), 8 Beav. 347 ; 
Gardner v. Barber (1854), 18 Jur. 608. Mentd. Thorp v. 
Owen (1843), 2 Hare, 007. 

083 . Use of word portion.] — ^Testator 

directed the rents of his freehold estates, & the 
income of his residuary real & personal estate 
to children of his niece & of E., each of whom 
took an interest imder his will ; in the clauses 
for the maintenance & advancement of the children 
he termed the provision which he had so made 
for them, sometimes their portions, & sometimes 
their xiortions or shares : — Held : the provision 
was not a {provision for raising portions within 
the proviso in Accumulations Act, 1800 (o. 08), 
8. 2, Sc, therefore, was not exempted from the 
operation of Accumulations Act, 1800 (c. 08), 
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Sect, 3. — Exceptions from statviory Titles : Sub-sect. 

2, C . ; sub-sects. 3, 4 <fc 5. Scd. 4 ; Suh-aect. 1.] 

8. 1. — ^Halford v. Stains (1S40), 16 Sim. 488 ; 
13 Jur. 73 ; 60 E. B. 063. 

Annotations : — Conid. Boiimo v. Biiokton (1 85p, 2 Sim. N. S. 

»1. Refd. Barrlnflrton v. Llddoll (1852), 2 Do Q. M. & Q. 

480 ; Edwards r. Tuck (1853). 3 Do G. M. & G. 40 ; Re 

Vremo, Freme v. Logan (1891), 110 L. J. Ch. 662. 

684. .] — Bourne v. Buckton, No. 

070, ante. 

685. .] — (1) S., by Lis will, made gifts 

to all of his seven sons & daughters by name, & 
then directed the surplus interest of his residuary 
cstete to be accumulated during the lives of his 
children, & the longest liver of them ; & after 
the decease of the survivor, the whole to bo 
divided equally among all the grandchildren of 
the testator then living ; Sc if but one, the whole 
to such one ; — Held : these gifts to the grand- 
children were not portions within the exception 
in Accumulations Act, 1800 (c. 98), s. 2. 

(2) The income arising during the period beyond 
the peimitted limits of accumulation goes to the 
next of kin or to the heir, according to the nature 
of the fund from which the accumulations ore 
directed. — ^Burt v. Sturt (1863), 10 Hare, 415; 
22 L. J. Ch. 1071 ; 22 L. T. O. S. 64 ; 17 Jur. 
728 ; 1 W. R. 145 ; 68 E. R. 989. 

Annotations f — As to (1) Apld. Drowett v. Pollard (1859), 

27 Boav. 196 ; Mathews v. Koblo (1868), 3 Ch. App. 091. 

Reid. Watt V, Wood (1862), 2 Drew. & Sm. 56 ; Re 

Walker, Walker v. Walker (1886), 54 h. T. 792. Generally, 

Reid. Edwards v. Tuck (1853), 17 Jur. 92< ; JRc Elliott, 

Public Trustee v. Binder, f 3 918] 2 Ch. 160. Jlentd. Scott v. 

Cumborlaud (1874), L. U. 18 Eq. 578. 

686. Gift of whole of testator’s estate.] — 

W. devised & bequeathed all his real & jiersonal 
estates to trustees, upon trust as to certain parts 
thereof; to pay tlie rents & profits to his grand- 
daughter F. for life, & after lier death to soli the 
same & divide the proceeds among her children 
on their respectively attaining twenty-one, with 
remainder to the children of his nephew 0. in like 
manner as ho had bequeathed unto them the 
moiety of the residue of his estate & effects ; 
testator then empowered his trustees to sell & 
convert into money the residue of his real & 
personal estate ; subject to the payment of 
his debts & legacies he directed them to invest 
the proceeds & accumulate the income, Sc to 
divide the principal Sc accumulation into two equal 
parts Si to pay or transfer one of such parts unto 
Sc amongst the children of his granddaughter F., 
Sc the remaining part among the children of his 
nephew C., Sc testator directed that the share of 
each child of F. Sc C. respectively should be a 
vested interest as to sons at twenty-one or earlier 
death leaving issue & os to daughters at twenty- 
one or marriage ; Sc that if any such child died 
without having attained a vested interest, the 
share of such child should accrue to the survivors 
of the children ; &; that if there should not be any 
child of 0., Sc of F., or of either of them or, being 
such, if all such children should die without having 
attained any vested interest, the trust property 
should be held in trust for testator’s heir & next 
of kin according to the natures thereof ; testator 
died in 1826; Sc in 1847 the granddaughter F. 
having never been married, & being between fifty 
Sc sixty years of ago instituted a suit for the opinion 
of the ct. as to the disposition of the accumula- 
tion of the moiety of the residue left to her childreoi : 
— HM: (1) the directibn for accumulation was 
void beyond the period of twenty-one years from 
testator^s death & the subsequent accumulations 
were undisposed of by the will, & went, according 
to the nature of the property, to testator’s heir- 
at-law & next of kin ; (2) a direction to accu- 


mulate residue for the benefit of an infant is not 
a proyiEdon for raising a portion for that child 
within Accumulations Act, 1800 (c. 98), s. 2. 
— Edwards v. Tuck (1863), 3 Do G. M. Sc G. .40 ; 
1 Eq. Rep. 470 ; 23 L. J. Ch. 204 ; 22 L. T. O. S. 
0 ; 17 Jur. 921 ; 1 W. R. 621 ; 43 E. R. 17, 
L. 0. & L. JJ. 

Annotationa : — As to (2) Apld. Drewott v. Pollard (1850), 27 
Beav. 106 : Mathews v. Keblo (1868), 3 Ch. A^. 601. 
Oonid. Re Walker, Walker v. Walker (1886), 54 L. T. 792. 


687. f .] — Testator directed trustees, 

out of the income of his estate to pay a fixed 
annual sum to his son, a lunatic, Sc to accumulate 
the siuplus until his death or recovery, with a 
trust in case his son should recover, to pay the 
accumulations to the son, Sc he appointed residuary 
legatees : — Held : the direction to accumulate 
beyond twenty-one years was void under Accu- 
mulations Act, 1800 (c. 98), Sc the gift being of the 
whole of testator’s effects, it was not, though for 
the benefit of a son, witldn Accumulations Act, 
1800 (c. 98) ; & the accumulations in excess vested 
in the heir of testator as personal estate. — 
Wildes v. Davies (1853), 1 Sm. Sc G. 475 ; 22 
L. J. Ch. 496 ; 21 L. T. O. S. 206 ; 1 W. B. 253 ; 
65 E. R. 208. 

Annolaiwns : — Bold. Weatherall w, Thornburgh (1878), 26 

W. R. 593 ; Re Appleton, Barl)or v. Tobblt (1885), 29 

Ch. D. 893 ; Rc Wafeer, Walkor v. Walker (1886), 54 L. T. 

792. 

688. .] — ^A direction in a will to accumulate 

rents Sc profits of an estate up to a sum certain, 
for portions for children of a devisee, who dies 
without having had any child is not within the 
protection of Accumulations Act, 1800 (c. 98). 

\^ere, subject to such a dkection, the estate 
itseff is devised to several in succession, the direc- 
tion to accumulate operates as a charge on the 
successive estates ; Sc accumulations made after 
twenty-one years from testator’s death belong 
not to heir-at-law, but from time to time to 
the several persons entitled to the rents Sc profits. 

In the events which have happened the direction 
[to accumulate] in question, like that in Eyre v. 
Marsden, No. 681, ante, has become, in the words 
of Lord Langdalb, not a provision for raising 
portions, but a provision for maJdng additions 
to the capital for the purpose of making one gift 
of an aggregation fund ” (Page Wood, V.-O.). — 
He Olulow’s Trust (1859), 1 John Sc H. 639 ; 
28 L. J. Ch. 696 ; 33 L. T. O. S. 369 ; 6 Jur 
N. S. 1002 ; 7 W. R. 694 ; 70 E. R. 900. 

Annotation : — ^Refd. Smith v. Lomas (1864), 4 New Rep. 318, 

689. .] — Testator, who died in 1868, by 

his will, dated in that year, gave life annuities 
to his wife Sc two brothers, Sc directed that the 
income of his residua^ personal estate. Sc the 
rents Sc profits of certain freehold Sc leasehold pro- 
perties, should be accumulated during the life of 
his wife & brothers Sc the survivor ; Sc aR^r the 
decease of the survivor he bequeathed his residuary 
personal estate Sc the accumulation of the income 
thereof, Sc of the rents Sc profits of the freeholds 
Sc leaseholds, to his nephews Sc nieces, childresi of 
his two broUiers, the same to be paid to them 
on their respectively attaining tlie age of twenty- 
one years.** Testator gave the freeholds Sc lease- 
holds to other persons. The wife Sc brothers 
survived testator, Sc lived for more than twenty- 
one Years after his death. The questions were, 
wheuierthe direction to accumulate was invalid 
as being contrary to Accumulations Act, 1800 
(c^ 98), or whether it came within the exception 
contained in Accumulations Act, 1800 (c. 98), 
8. 2. For the nephews Sc nieces it was argued 
that, although, according to the authorities, the 
gift of the capital of the residuary personal estate 
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together with the accumulations thereof, was not 
ft “ provision for raising, portions ** within the 
exception to Accumulations Act, 1800 (c. 98), 
yet the gift of the accumulations of the rents 
& profits of the freeholds & leaseholds, not being 
accompanied by a gift of the freeholds & lease- 
holds themselves, was such a provision ; &, 

therefore, as to such rents & profits, the direction 
for accumulations was effectual; — Held: the 
rents & profits could not be severed from the 
aggregate fund, as a part of which they were 
given ; & the direction for accumulating them was 
not a “ provision for raising portions ” within 
the exception, & was ineffectual beyond the twenty- 
one years allowed by Accumulations Act, 1800 
(c. 08).— Walker, Walker Walker (1880), 
64 L. T. 792. 


Sub-sect. 3, — DroEcnoNs as to Timber. 
8ee^ notOf Law of Property Act, 1925 (o. 20), 
8. 164 (2) (iii). 

690, Power void under rule against perpetuity.] 

— Ferrand V. Wilson, No. 41, ante. 


Sub-sect. 4. — Repairs and Bepiacement op 
Wasting Capital. 

691. Accumulation to maintain in repair.] — 

Testator directed his trustees to invest his resi- 
duary moneys, together with all accumulations, 
in the purchase of landed estate, & that out of the 
income thereof an annuity should be paid to his 
nephew for life, & that the surplus income should 
from time to time dming the life of the nephew 
be expended in the purcliase of additional land, 
“or in the improvement of the landed estate, 
& in maintaining in good habitable repair houses 
& tenements on the property ; “ & that, on the 
death of the nephew, his son (if any) should have 
a life interest in the whole of the landed property, 
subject to one-third of the yearly rental being 
expended y^ar by year in improving, keeping 
up, or extending the estate ; with remainder 
to the male heir of his nephew in succession for 
ever. Testator died in 1805. His nephew sur- 
vived him & had a son, an infant. Shortly after 
te8tatoi‘’s death an action was commenced for 
.the administration of his estate, & a receiver was 
appointed. Subsequently the trustees purchased 
out of money in ct., representing testator’s resi- 
duary estate, a freehold estate, which was conveyed 
to them upon the trusts of the will. Under an 
order made in the action the income of testator’s 
estate, after keeping down the annuity to the 
nephew &; providing for repairs, was, during 
twenty-one years from testator’s death, invested 
& accumulated. Upon the expiration of the 
twenty -one years a n^her order was made direct- 
ing the receiver, after keeping down the annuity 
& maintaining in good habitable repair the houses 
& tenements on the property,*’ to divide the residue 
of the income, as from the expiration of the twenty- 
one years, among testator’s next of kin ; where- 
upon the receiver applied part of the income of 
the landed estate, after keeping down the nephew’s 
annuity, in repairs & “ improvements ’’ on the 


estate. The question was^ then raised, on a 
summons by the next of kin, whether the trust 
or direction in the will to expend su^lus income 
in improvements was not, though indirectly, a 
trust or direction for “ accumulation,” & there- 
fore void, under Accumulations Act, 1880 (c. 98), 
after the expiration of twenty-one years from testa- 
tor’s death ; & thus whether the expenditure by 
the receiver for such purposes was v^id : — Held : 
all improvements in substance, which could in any 
fair sense be regarded as coming under the words 
“ maintaining in good habitable repair houses &: 
tenements on the property,” were outside Accu- 
mulations Act, 1800 (c. 98), altogether ; money 
laid out in building houses on the land would be 
within the Act. — ^Vtnb v. Balbioh, [1891] 2 Ch. 
13 ; 60 L. J. Ch. 676, C. A. 

Annotations : — ^Apld. lie Gardlnor, Gardiner v. Smith, [1901] 

1 Ch. 697. Iteld. He Mason Mason v. Mason, [1891] 

3 Ch. 467. 

692. .] — Be Mason, Mason v. Mason, No. 

656, ante, 

693. Accumulation to keep up property to 
present value.] — A direction in a will to apply a 
yearly sum out of the rents of leaseholds, held for 
a term of more than twenty-one years, from testa- 
tor’s death, in effecting & keex)ing on foot a policy 
of insurance to secure the replacement at the 
end of the term of the capital that would be lost 
through not selling the leaseholds, is not a direc- 
tion to accumulate & does not fall within Accu- 
mulations Act, 1800 (c. 98). 

This so-caUed accumulation being one which 
simply keeps up the property to its present value 
is Valid & is not within Accumulations Act, 1800 
(c. 98) (Bucki^ey, J.). — Re Gardiner, Gardiner 
V. Smith, [1001] 1 Ch. 097 ; 70 L. ,T. Ch. 407. 


Sub-sect. 6. — Savings out of Income and 
Insurance. 

694. Directions to pay premiums on policy on 
life of another.] — ^A direction by will, to pay out 
of testator’s property the premiums upon a policy 
of insurance, effected ‘by testator upon the life 
of another person, is valid for the whole life 
insured, & is not an accumulation, by Accumula- 
tions Act, 1800 (c. 98), restricted to twenty-one 
years only. — ^Bassil v. Lister (1851), 9 Hare, 
177 ; 20 L. J. Ch. 041 ; 17 L. T. O. S. 203 ; 15 
Jur. 904 ; 68 B. B. 464. 

Annotations: — ^FoUd. He Vaiicrhau, Halford r. CloRe, [1883] 
W. N. 89. Apia. Vine v. Ralelarh. [1891] 2 Ch. 13 ; He 
Gardiner, aa^)erv. Smith, [190]] 1 Ch. 697. 

696. .] — Re Vaughan, Halford v. Close, 

[1883] W. N. 89. 


Sect. 4.— EFFECT OF EXCESSIVE 
ACCUMULATIONS. 

Sub-sect. 1. — ^When Offending against 
Perpetuity Rule. 

696. Direction to accumulate altogether void.] — 

Southampton (Lord) v, Herti^'Okd (Marquis), 
No. 40, ante, 

697. .] — If there be a trust for accumula- 

tion & part of it would have been bad before the 
Act, [Accumulations Act, 1800 (c. 98)] that part 


PART III. SECT. 8, SUB-SECT. 4. 

g. Accumulations for improvement 
of tend.]— 'MT- iauty^s Trusters v. 
M*Laverty (1864), 2 Maoph. (Ct. of 
Bess.) 489 ; 36 So. Jiir. 237.— SCOT. 

PART III. SECT. 4, SUB-SECT. 1. 

696 i* Direction to accumulate aUo- 


geUter void,} — Testator dlrootod his 
exors. to loose Sc rent Invest his lands, 
money Sc mtges. for the term of sixty 
years, after which the property was 
to be divided as In his will provided : — 
Held: this InfHiured the rale against 
perpetultiee, 62 Viet. c. 10, Sc was 
Invalid. — ^B akkb ». Stuart (1897), 28 


O. R. 439.--<IAN. 

696 il. .] — Fonskoa V, Junes 

(1911), 21 Man. L. R. 168.— CAN. 

696 iii. .] — Cochrans v. Coch- 

rane (1883), 11 L. R. IP. 861.— IR. 
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8ed, 4 . — Effedt of excessive accumulations: Svib- 
sects, 1 d? 2.] 

remains bad notwitlistanding the Act (Lord 
Eldon, C.). — ^Marshall v. Holloway (1820), 
2 Swan. 432 ; 36 E. B. 681, L. C. 

Annoiationa : — Kefd. IbbctBon v. Ibbetson (1840), 10 Sim. 
496 ; Ferranci v. Wilson (1846), 4 Haro, 344 ; Browne v, 
Stoughton (1840), 14 Sim. 360 ; Dungannon v. Smith 
(1846). 12 Cl. & Fin. 646 ,* Turvin v, Newcomo (1866), 
.3 K. & J. 16 ; Christie r. Gosling (1866), L. R. 1 H. L. 279 ; 
Martelli e. Holloway (1872), L. R. 6 H. L. 6.32: Re 
Stamford & Warrington, I'ayno v. Grey, 11911] 1 Ch. 2.36. 
Montd. Morison v. Morlson (1838), 4 My. & Cr. 216 ; Bain- 
brlg^ V, Blair (1846), 8 Beav. 588 : Holloway v, Webber, 
llmfoway V. Holloway (1868), L. R. 6 Kq. 623 ; Towart 
V. Lawson (1874), L. R. 18 Eq. 490 ; Re Lewis, Busk v» 
Lewes, [1918] 2 Ch. 308. 

098. ,] — Palbierv. Holford, No. 85, ante, 

699. .j — Testatrix gave the interest of her 

residuary estate to her four sisters durii^ their 
lives, & directed that, on their deaths, the interest 
of their respective shares should, at the discretion 
of her exor., be applied to the maintenance & 
education, or accumulated for the benefit of the 
children of each of them so dying, until such 
children should respectively attain the age of 
twenty-two years, when they were to be entitled 
to their mother’s share of the principal ; with 
limitations over, in the event of the death of any 
of them under that age ; — Ifeld : the cliildren of 
the sisters were not to take a vested interest, till 
they attained twenty-two ; & all the gifts, subse- 
quent to the life estates given to the sisters, were 
void, as being too remote. — ^Vawduy v, Oeddes 
(1830), 1 Buss. & M. 203 ; Taml. iOl ; 8 L. J. 
O. S. Oh, 63 ; 39 E. B. 78. 

AnnotaiioM : — fionsd. Davies v, Flsber (1842), 5 Beav. 201 ; 
Patching i3. Barnett (1880), 49 L. J. Ch. 665. Refd. 
Bland v. Williams (1834), 3 L. J. Ch.218 ; Deed. Dolloy f). 
Ward (1839), 9 Ad. & El. 682 ; Baundorsr. VautioP(1841), 
Cr. & Ph. 240 ; l*ac‘kham v. Gregory (1845), 4 Hare, 396 ; 
Boutliom V, WollaHt-on (1862), 16 Beav. 160 ; Courtier v. 
Oram (1855), 21 Beav. 91 ; He Hart’s Trusts, Re Trustee 
Relief Act (1858), 32 L. T. O. S. 98 : Hardcastle v. Hard- 
castlo (1862), 1 Now Hop. 83 ; Re Bulloy’s Trust Estato 
(1866), 1 .3 L. T. 264 ; Bpeiicer v. Wilson 0873), L. R. 16 Eq. 
501 : Re Martin, Tuko r. Gilbert (1887), 67 L. T. 471. 
Menld. Watson v. Hayes (1839), 5 My. & Cr. 125 ; Lister 
V, Bradley (1841), 1 Hart;, 10 ; Fostlng v. Allen (1844), 6 
Hare, 673 ; Smith v. I’almer (1849), 7 Hare, 226 ; Re 
Judkin’s Trusts (1884), 50 L. T. 200 ; He WintJe, Tucker 
V, Wintlc, [1896] 2 Ch. 711 ; Re Nunburnholmo, Wilson 
V. Nunbnmholme, [1912] 1 Ch. 489. 


700. .] — Testator gave annuities to his 

widow & son, & directed the surplus of his personal 
estate & the rents of his real estate to be invested 
in stock, &> the dividends to be accumulated, &; to 
be & remain assets for improvement, in the hands 
of his exors., until the time & times should arrive 
when distribution should bo made, as thereby 
directed. Testator then directed his real estates 
to be sold after the decease of the survivor of his 
wife & son & the proceeds to be invested in stock, 
& the dividends to be accumulated, to be & remain 
assets for improvement in the hands of his exors., 
for the benefit of his grandchildren & his nephew 
T., & to be distributed as they should become of 
the age of twenty-five years. Testator had two 
grandchildren bom in his lifetime, both of whom 
died infants, one in his lifetime & the other after 
his death. Another grandchild was bom after 
testator’s death who was an infant when the bill 
was filed. T. survived testator & attained twenty- 
five ; — Held : the bequest was void for remote- 
ness. — Porter v. Fox (1834), 6 Sim. 485 ; 68 
B. B. 676. 


Annotations : — ^Expld. Poard v, Kekewioh (1862), 16 Beav. 
166. Dlstd. Wilson v, Wilson (1868), 28 L. J. Ch. 96. 
Rrfd. James v, Wynford (1852), 1 Sm. & Q. 40 ; Re 
Featherstono’s Trusts (1882), 22 Ch. D. 111. Mentd. 


; Crookott v, Crookett (1848), 17 L. J. Oh. 230 : Re (Riaplln’s 

Trusts (1863), 83 L. J. Ch. 183 ; Drakeford r.Drakeford 

(1863), 11 W.R. 977. 

701. .] — Bequest in trust to accumulate 

for all the children of A. & B. (who were living) 
equally, the shares of sons to be vested at twenty- 
five, & of daughters at twenty-five or marriage, 
& if one child only to be paid at twenty-five or 
marriage : — Held : too remote. — Griffith v. 
Blunt (1841), 4 Beav. 248 ; 10 L. J. Ch. 372 ; 49 
E. B. 334. 

ArmottUions BeM. Ploken v, Matthews (1878), 10 Ch. D. 

264 ; Re Finch, Abblss v, Burney (1880), 49 L. J. Ch. 710. 

702. .] — Curtis v, Lukin, No. 16, ante, 

708. .] — A demise to trustees, upon trust 

for A. for life, remainder to the first &: other sons 
of A. in tail, with various other remainders ; with 
the following direction to accumulate, ** that, if 
any person for the time being beneficially entitled 
to the possession or to the receipt of the rents, etc., 
should be under the age of twenty-one years ” 
tmstees were, during such time, to receive the 
rents, ,etc., & apply part towards the maintenance 
& education of such person, & invest the residue 
in the purchase of re^ estate, to be settled to the 
same uses, etc. A. was an infant at the death of 
testator : — Held : upon bill filed by A. the trust 
for accumulation was void in toto, as being too 
remote. — ^Browne v, Stoughton (1846), 14 Sim. 
369 ; 60 E. B. 401 ; sab nom, Browne v, Hough- 
ton, 15 L. J, Ch. 391 ; 10 Jur. 746. 

Annotations : — ^Apld. Turvin v, Nowcomc (1856), 3 K. & J. 

16 ; Re Stamford & Warrington, Payne v. Groy, [1912] 

1 Ch. 343. 

704. .] — SCARISBRICK V. SkELMERSDALE, 

No. 244, ante, 

706. .] — Devise, in 1826, of real estate to 

trustees, in fee, upon trust for one life, & then for 
his first & other sons successively, in tail, with a 
direction to the trustees, during the minority of 
any cestui que trust, to receive the rents & invest 
& accumulate the same, & to hold such accumula- 
tions upon the same trusts as were declared con- 
cerning the real estates : — Held : the trust for 
accumulation was void. 

There is a positive trust for accumulation fixed 
upon this property during the whole period, while 
the successive cestuia que trust are under age ; & 
it has been settled that this exceeds the limit 
which the law will pemiit for the duration of 
such a trust (Page-Wood, V.-C.). — Turvin v, 
Newcome (1856), 3 K. & J. 16 ; 6 W. B. 35 ; 69 
E. B. 100.1 ; sub nom, TuRWiN v, Newcome, 3 
Jur. N. S. 203. 

Annotation : — ^Reid. Re Stamford & Warrington, Payne v. 

Groy, [1912] 1 Ch. 343. 


Sub-sect. 2. — ^Whbn Exceeding Statutory 
Periods. 

See, now. Law of Property Act, 1925 (c. 20), 
ss. 164-166. 

706. Direction valid within statutory provisions.] 
— ^IVust by will for accumulation during a life, 
contrary to Accumulations Act, 1800 (c. 98), 
is good for twenty-one years by that statute. — 
Griffiths v. Verb (1803), 9 Ves. 127 ; 32 E. B. 
660, L. 0. 

Annotations : — Oonsd. Elbome v, Goode (1844), 14 Sim. 166 ; 
Wilson V, Wilson (1861), 1 Sim. N. S. 288. Apld. 
Barrington v, Liddell (^1862), 2 De Q. M. & G. 480. Consd. 
Edwi^ V, Tnok (1863), 3 De G. M. Sc G. 40. Beld. Re 
Rosslyn's Trust a848), 16 Sim. 391; Burt v, Sturt (1863), 
10 Hare, 416 ; Tench v. Cheese (1866), 6 De G. M. & 
Q. 453 ; Mathews v, Keble (1868), 3 Ch. App. 691. 
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Past III.— Rbstricmon of Accumulation. 


707. — •] — Trust by will for accumulation 
bevond Accumulations Act, 1800 (c. 98), is void 
only for the excess. Therefore, where directed 
until the afi^ of twenty-one of the legatee, not 
then bom, it is good for twenty-one years. Legacy 
to A. for life ; then to her children for mamte- 
nance, & to be equally divided among them on their 
arriving at twenty-one ; followed by a legacy to 
B* ** on the same conditions, on his attaining the 
age of twenty-one.” The legacy to B. construed 
in the same manner as the other : viz. for life 
only, etc.— Longdon v. Simson (1806), 12 Ves. 
205 ; 33 £!• R. 113. 

AnnokUiona : 

Sc G. 48 

Klbome ... . 

(1853), 22 L. J. Ch. 523 ; 

ri907] 1 Ch. 567. 


Re Cattell, Cattell v. Oattoll, 


708. .J — Testator having declared that the 

dividends should accumulate during the life of 
his daughters, & until their children respectively 
should attain twenty-five, when the principal 
should be tr<^ferred to the children, the ct. 
directed the dividends to accumulate for twenty- 
one years, if the daughter should so long live ; but 
the ct. would not decide on the question of remote- 
ness, as if the daughter left no issue the question 
would not arise, A the ct. will not decide an 
hypothetical case. — ^B anks v. Sladen (1830), as 
reported in Taml. 407 ; 48 E. R. 102. 

709. ,] — Testator bequeathed the residue 

of his personal estate to trustees in trust for his 
daughter, & after her decease for all Sc every the 
child or childi*en of his daughter, share Sc share 
alike, when they should respectively attain twenty- 
one, with maintenance in the meantime ; Sc in 
case any of said children should die under twenty- 
one, Sc have one or more child or children who 
should survive testator’s daughter, Sc live to attain 
tw<3iity-one, such child or children to be entitled 
^ his or their parent’s share ; provided also, that 
in case any child or children of his daughter sliould 
die before attaining twenty-one the share or shai*es 
of such child or children should go to the survivor 
or survivors, & the issue of any deceased cliild or 
cliildren who should marry Sc die under twenty- 
one, to be equally divided between them, if more 
than one, the issue of any deceased child or children 
to stand in the place of the parent or parents ; with 
a limitation over, provided there should be no 
child of his daughter, or there being any such, no 
one of them should live to attain twenty-one, nor 
leave any issue who should live to attain that 
age : — Held : the limitetion over was intended to 
take effect only on failure of grandchildren who 
shoifid survive testator’s daughter, & not live to 
attain twenty-one, & was, therefore, not too 
remote. 

The daughter having lived for twenty-six years 
after the death of testator, I am of opinion that 
the accumulations of the dividends Sc Interest 
exceeding the annual sum of £200 were good for 
twenty-one years, Sc the daughter during the rest 
of her life was entitled only to the interest of the 
^cumulated^ fund, which, after her death, passed 
by the limitation. The accumulation having 
ceased at the end of twenty-one years, from that 
time, during her life, the daughter was entitled 
to the whole sum beyond the £200, being the 
person who would have been entitled if such 
accumulation had not been directed (Leach, 
M.B.). — Trickky V . Trickey (1832), 3 My. Sc K. 
560 ; 40 E. R. 213. 

.•—Reid. Elllcombe r. Comports (1837), 3 My. Sc 

Cr. 127. 

710. .] — (1) Testatrix having mven legacies 

to be, paid to such children as would attain 

J.— VOL. xxxvu. 


twenty-one, Sc also a sum, which, in the mean- 
time, was to accumulate, to be paid to A., an 
infant, in case he attained twenty-five, gave the 
residue of her property to pltf. for life, etc. The 
time allowed to accumulate would have expired 
before A. attained twenty-five. The ct. directed 
the latter sum to be raised Sc to accumulate for the 
statutory period. Sc then, that the future interest 
Sc the interest upon the then accumulations, till 
the time of payment, should fall into the residue ; 
that a sufficient sum of stock should be raised to 
satisfy the other legacies, the dividends upon 
which, till they were paid, should be paid to the 
tenant for life. 

(2) Part of the residue consisted of a redeemable 
annuity. The ct. directed that the annuity should 
be sold. Sc that, until the sale, the receipts should 
form part of the residue. — Crawley v. Crawley 
(1835), 7 Sim. 427 ; 4 L. J. Ch. 265 ; 68 B. R. 901. 
Anrwt^iona : — Aa to (1) Apld. Re Whltohoad, Peacock v. 

Lucas, [1894] 1 Oh: 678. Folld. Re Pope, Sha^ v. 

Marshall. (1001] 1 Ch. 64. N.P. Re Hawkhis, White v. 

White, [1016] 2 Ch. 570 ; Rc Garsido, Wragg v. (Sarsldo, 
[1010] 1 Ch. 132. Reid. Allhuson v. Whltt^l (1867), 36 


L.J. 0^ 020; Phlllli 
L. J. Ch. 108 : Re HoUol 
[1010] 2 Ch. 03. 

711. 


. Plillllps e. Levy (1880).' 40 
one, Hollobono v. Hollebone, 


.] — Testator devised his freehold Sc 
copyhold estates, charged with annuities for his 
sons Sc daughter, upon trust, to invest Sc accumu- 
late the surplus produce thereof for the benefit 
of his grandchildren, until the youngest should 
attain twenty-one, when the accumulations were 
to be divided among such of them as should be 
then living ; Sc he directed that in case any of his 
sons Sc daughter should be living after the yoimgest 
of his grandchildren should have attained twenty- 
one, the residue of the said rents Sc profits should 
be further accumulated, Sc such accumulation 
divided among his grandchildren, who should be 
living at the death of the survivor of his sons Sc 
daughter; Sc charged, as aforesaid, he directed 
that after the death of such survivor his said 
estates should stand charged for twenty years with 
the payment of two third parts of the clear produce 
of them, in equal proportions of so much money 
as would in fifteen years make £30,000, which 
sum, with the interest thereof, he directed should 
be equally divided among all his ^andchildren 
who should live to attain the age of twenty-one, 
their exors. or administrators. Testator died in 
1812, leaving ten grandchildren, nine of them 
children of one of the annuitants. All of them lived 
to attain twenty -one, the youngest having attoined 
that age in 1830. The last survivor of testator’s 
sons Sc daughter died in 1831 : — Held : the charge 
of two-thirds of the produce of the estates was a 
provision for accumulation, within Accumulations 
Act, 1800 (c. 98), Sc therefore void, so far as it 
extended to any period after the expiration of 
twenty-one years from testator’s death. — Evans v. 
Heia^ibr (1837), 5 Cl. & Pin. 114 ; 7 E. R. 347, 
H. L. ; affg, 8. C. svb nom, Shaw v. Rhodes (1835), 
1 My. & Cr. 136. 

AfmoUdioiM Baprington Lid^ll (1852), 2 


Do G. M. & G. 480. Apld. Re Clulow'a Tnist' (1850^), 
John. & H. 639j^ 

26 ‘ J •r^ r* a- m » 

22 

& G. 40 ; Liidlow v, Stevenson (1854), 23 L. 

Wilson o. Peake (1856), 3 Jur. K. S. 155. 


O. S. 204; 


712. A — Miles v. Dyer (1837), 8 Sim. 

330 ; 50 E. B. 131. 

Annotation Xentd. Bentley v. Meeoh (1858), 25 Beav. 197. 

718. .] — Be Rosslyn’s (Lady) Trust, No. 

612, arde, 

714. .] — ^Heywood V. Heywood, No. 632, 

atde. 


L 
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Sed. 4. — Effect of excessive cLccurntdations : Sub- 
sect, 2. Sect, 6 ; Sub-sects. 1, 2 d? 3, A, (a)0 

716. .1 — (1) Testator by his wiU devised 

real estates cnarg^ with life annuitieB to trustees, 
upon trust, after the decease of the surviving 
annuitant, for sale ; & he directed his trustees to 
stand possessed of his residuary personal estate, & 
of the money to arise from the sale of his real 
estates, & of the rents of his said estates until the 
same should be sold, & all accumulations thereof, 
& also the rents of the estates after the same i^ould 
become saleable, upon certain trusts therein men- 
tioned. Testator then declared that in the mean- 
time & until his real estates should be sold, the 
trustees should, after payment of the annuities, 
invest & accumulate the rents, etc., in the way of 
compound interest, &, when & so soon as the 
estates should be sold or become saleable, should 
stand assessed of said rents, etc., & the accumula- 
tions thereof upon the several trusts, etc., therein- 
before declared concerning same & concerning the 
money arising from the sale of said estates re- 
spectively. One of the annuitants having survived 
the period, twenty-one years from the death of 
testator, b^ond which the trust for accumulation 
was invalidated by Accumulations Act, 1800 
(c. 08) : — Held : the gift of the rents until sale & 
all accumulations thereof was, upon the true con- 
struction of the will, tantamount only to a gift 
of the |und to arise from the accumulation directed 
to be made, & could not be held to embrace rents 
set free, by the operation of the statute, from the 
trust for accumulation ; & so far as the trust to 
accumulate was void, the gift itself became in- 
operative ; & the rents arising between the period 
when the accumulation was made to cease by the 
operation of Accumulations Act, 1800 (c. 08), & 
the period when the same was dirocted by the will 
to cease were undisposed of & belonged to the 
heir-at-law. 

(2) The ct. is not at liberty to apply the Accumu- 
lations Act, 1800 (c. 98), in such a manner as to 
accelerate the enjoyment of any gift or disposition 
contained in a will. 

(8) Accumulations Act, 1800 (c. 98), while 
cutting down the trust for accumulation to the 
period prescribed, leaves the rest of the will the 
same in point of disposition as if no such operation 
had been performed by it. — Green v, Gascovnb 
(1805), 4 De G. J. & Sm. 606 ; 6 New Bep. 227 ; 
84 L. J. Oh. 208 ; 12 L. T. 36 ; 11 Jur. N. S. 146 ; 
13 W. B. 871 ; 40 B. B. 1038, L. C. 

AnnokUiona: — Aajo (1) Oonid. Coombe v, HuKhes (1865), 

34 Beay. 127. BsU. Talbot v. Jevers (1876). L. K. 20 £q. 

266 ; Weatberall v. Tbornbuigb (1878). 8 Cb. D. 261 ; 

Wbarton v. Masterman. [1896] A. C. 186. 

716. .1— Jaggbr V. Jaooer, No. 016, ante. 

717. .J — Be Erbington, Ebbinoton-Txtr- 

BUTT V. Ekrinoton, No. 044, ante. 

718. Instrument otherwise unafleoted.]— Greek 
V, Gascoyne, No. 716, ante. 


8eCt. 5.— appucahon of surplus 

ACCUMULATIONS. 

Sub-sect. 1, — ^In General. 

See^ note, Law of Property Act, 1925 (c. 20), 
8. 104 (1). 

719 . Primary gift absolute— Direction to accu- 
mulate dlsregwded.] — ^Trickey v. Trickey, No. 
709, ante. 

720 . .] — ^Testator gave to his sons & 

bis daughter shares of his residue ; he directed 


immediate payment to the sons, but as to the 
daughter’s snare, that it should not be paid to her, 
but should be retained by his trustees & allowed 
to accumulate during the life of her husband ; 
that upon his death it should be secured for her & 
her children ; that if there should be no child it 
should be paid to her ; A; that if she should die 
before it became payable it should go to the two 
sons. The accumulations were duly made during 
twenty-one years from testator’s death, at the 
expiration or which period the daughter & her 
husband were both living. On bill filed by the 
trustees for the direction of the ct. ; — Held : the 
accumulations could not continue after the twenty- 
one years had expired, but the original gift in the 
daughter’s favour was valid, & she was entitled 
to the income of the original fimd & the accumula- 
tions from the cessatmn of the accumulations 
during the joint lives of herself & her husband. 

The general rule may well be taken to be this : 
if there is an absolute gift, &; then a series of 
limitations modifying that gift, so far as the 
limitations do not extend, the absolute gift remains 
(Turner, L.J.). — Combe v. Hughes (1866), 2 
De G. J. & Sm. 657 ; 6 New Bep. 76 ; 34 L. J. Ch. 
344 ; 12 L. T. 438 ; 11 Jur. N. S. 380 ; 46 B. B. 
631 ; sub nom. Coombe v, Hughes, 13 W. B. 700, 
L. JJ. 

Annotation : — ^Mentd. Bousflold v. Boiujflold (1869). 21 L. T. 

136. 

721. .] — Where there is an absolute 

vested gift made payable at a future event, with 
direction to accumulate the income in the mean- 
time &i pay it with the principal, the ct. will not 
enforce the trust for accumulation in wMch no 
person has any interest but the legatee ; in other 
words, the ct, holds that a legatee may put an 
end te an accumulation which is exclusively for 
his benefit. 

Where such an accumulation is directed for 
more than twenty-one years from the death of the 
testator & for the above reason is not effective. 
Accumulations Act, 1800 (c. 98), has no applica- 
tion. — ^W harton v. Masterman, [1895] A. C. 186 ; 
64 L. J. Ch. 369 ; 72 L. T. 431 ; 43 W. B. 449 ; 
11 T. L. B. 301 ; 11 B. 169, H. L. ; affg. 8. C. 
sub nom. Harbin v, Masterman, [1894] 2 Ch. 
184, C. A 

Annotationa : — Oonid. Be Travis, Frost v. Qreatorox, [19001 

2 Oh. 541. Bold. Re Deloitto. Griffiths v. Deloitto. [1926] 

Ch. 56. 

722. Primary gift not absolute — Interests of 
persons entitled after accumulation not accelerated.] 

— ^Nettleton V. Stephenson, No. 764, post. 

723. ,] — Green v. Gascoyne, No. 

715, ante. 

724. .] — Testator, who died in 1852, 

gave freehold & leasehold estates to trustees upon 
teust for his wife for life or second marriage, 
& in case she should marry again, then from & 
after that event, during the remainder of her life, 
in trust to receive the rents & to hold the same 
during her life upon the trusts theminafter 
mentioned, & after her death to the usb of G. 
absolutely. He then gave his personal estate to 
the same trustees, & directed them to pay the 
income to his wife during her widowhood, but if 
she should marry again, then from & after such 
marriage all these bequests in her favour were to 
cease, & in lieu thereof they were to pay her, out 
of the rents & income, an annuity of £600, 
during her life, to invest the surplus, if any ; & 
after her decease such trust moneys, surplus 
rents, funds, & accumulations of income were to 
be disposed of by the trustees in paying certain 
legacies ; & the residue he gave to T. absolutely. 
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The widow married again in 1854. Her annuity 
had been paid, as well as the rents & legacies, 
A since her marriage the residue of the rents & 
income had been invested & accumulated 
jffeld : (1) as to the surplus rents dc income which 
would accrue between ihe expiration of twenty- 
one years from testator’s death & the death of 
his widow, there was an intestacy ; & (2) T. was 
not entitled during the life of the widow to ask 
for payment of the accumulated funds, subject 
to provision being made for payment of the 
annuity & legacies. 

(3) Accumulations which fail under the Thellus- 
son Act [Accumulations Act, 1800 (c. 08)] must 
be treated in the same way as a gift which 
under Mortmain Att. It has never been held 
that property that is set free by the operation of 
Mortmain Act will accrue for the benefit of the 
persons entitled in remainder (James, L.J.). 

(4) Applt. is not appointed residuary legatee by 
an independent clause, he is only legatee in 
remainder of the accumulated fund, & there is a 
gap between the expiration of the period of 
twenty-one years & the time when he wfil become 
entitled to it (Cotton, L.J.). 

(5) The effect of the statute [Accumulations 
Act, 1800 (c. 98)] is not to accelerate the enjoy- 
ment of any interest under the will (Thesiger, 
L.J.). — Weathbrall V. Thornburgh (1878), 8 
Ch. D. 261 ; 47 L. J. Ch. 658 ; 39 L. T. 9 ; 26 
W. R. 693, C. A. 


Apld. Re Parry, Powell v. Parry 
(1889), 60 L. T. 489 ; JRe Travis, Frost t>. Greatorex, flOOO] 
z Oh. 541. RcM. He Dololtto, Griffiths v. Deloitte, [1926] 
Ch. 56. As to (4) Bold. Wharton v. Masterman, [1895] 
A. O. 186. to (5) Apld. Re Parry, Powell v. Parry 
(1889), 60 L. T. 489. Generally, Bofd. Harbin v. Master- 
man, [1894] 2 Ch. 184. 


725. ,J — Testator devised &: be- 

queathed his estate & effects to trustees, upon 
trust to pay out of the income thereof an annuity 
of £200 to his niece during her life, & he directed 
that the stirplus income of his trust estate should 
accumulate & be invested \mtil the death of his 
niece, subject & without prejudice to the 
trusts aforesaid, his trust estate should be held 
in trust for the children of his niece living at his 
decease, or born afterwards, who should attain 
twenty-one, or who dying under that age should 
have issue living at his or her decease, if more 
than one in equal shares ; & in case there should 
be no such issue of the niece then, subject & with- 
out prejudice to the trusts aforesaid, after her 
death & the failure of her issue, as to one-third of 
his trust estate the same should be held in trust 
for some cousins named in the will, & as to the 
other two-thirds the same should be held in 
trust for the trustees of a charity ; — Held : (1) as 
to the surplus income from the expiration of 
twenty-one years after testator’s death down to 
the death of the niece there was an intestacy ; 
(2) on the construction of the will, the persons 
who should become on the death of the niece 
entitled to the trust fund would become entitled 
also to the accumulations of the surplus income 
during the period of twenty-one years from the 
death of testator. — Me Travis, Frost v. 
Grbatorex, [1900] 2 Ch. 641; 69 L. J. Ch. 
668 ; 83 L. T. 241 ; 49 W. B. 38 ; 44 Sol. Jo. 
626, C. A. 

^ Deloitte, Griffiths v, I 
Deloitte, [1926] Ch. 66. I 


SUB-BBOT. 2. — ^UKBBIR SETTLEMENTS. 
726. RMultlng trust to settlor’s executors.] 
Be Bossltn’s (Ladt) Trust, No. 612, ante. 


SUB-BBOT. 3. — ^UnDBB WILLS. 

A. Where Beeidue Disposed of. 

(a) Acfyamvltdions of Income of Besidue. 

SeOf generally. Wills. 

727. Surplus devolves as undisposed of residue.] 

— Eyre v. Marsdbn, No. 681, ante. 

728. .] — Testator gave the residue of his 

property to B., the eldest son of P. ; & failing 
him, to the next & other sons in succession ckE 
P. ; &, failing the male children of P., to the 
legatees named in the i^esiduary clause ; & he 
du^cted his exors. to apply the dividends of his 
residuary property to the maintenance of B. 
during his minority, & of the other sons in succes- 
sion of P. in case of the death of B. before attaining 
the age of twenty-one. R. survived testator^ & 
died an infant, & P., who was far advanced in 
years, had no other son. The period allowed by 
the statute for the accumulation of the income of 
the residue having expired : — Held : the next of 
kin, & not the residuary legatees, were entitled 
to the income of the residue, imtil the contingency 
upon which the residue was given, either to a 
male child of P. or to the legatees named in the 
residuary clause, should be determined. — 
McDonald v. Bryce (1838), 2 Keen, 276 ; 7 
L. J. Ch. 173 ; 2 Jur. 296 ; 48 E. R. 634 ; aubse- 
qtient proceedings, 2 Keen, 617. 

Armaiations : — DinA. Elbome v. Goodo (1844), 14 Sim. 165. 

Oonid. Tench v. CheoBe (1854), 19 Beav. 8 ; Mathews v. 

Keb]o (1867), L. R. 4 Eq. 467. Reid. Burt v, Sturt (185^, 

10 Hare, 416 ; Edwards v. Tuck (1853), 3 De G. M. Sc Q. 

40; Tenoh v. Cheese (1855), 6 Do Q. M. Sc G. 463; 

Wharton v. Masterman, [1895] A. C. 186 

729. .] — Elborne V. Goode, No. 614, ante. 

780. .] — ^Bourne v. Buckton, No. 670, ante. 

781. .] — Testator, after giving A. an 

annuity of £60, for lier life, gave real & personal 
^tate to trustees upon trust to accumulate & 
invest the proceeds during the life of A. Sc after 
her decease to stand possessed of the same, Sc the 
accumulations upon trust for the children of A. 
equally ; & as to the share of each child, in trust 
for such child for life. Sc afterwards for his or her 
children equally. Sc the heirs of their bodies, 
with cross-remainders. Teatator then, after re- 
citing that A. might have children born after his 
decease who would not take any interest except 
upon the contingency therein mentioned, gave lo 
each such child the sum of £6,000, with interest 
from A.’s death, such legacies to be vested at 
twenty-one ; Sc testator empowered his trustees 
to raise so much money as nught be necessary for 
paying these legacies, either by the rents Sc profits 
of the trust estates, olr by creating a term of years 
thereout : — Held : this was not a provision for 
raising portions within Accumulations Act, 1800 
(c. 98), B. 2; Sc the accumulation stopped at the 
end of twenty-one years from testator’s death. Sc 
the income torn that time belonged to the heir- 
at-law Sc next of kin. — ^Hambr v. Hamtcr, (1861), 
17 L. T. O. 8. 308. 

788. .] — ^BuRT V. Sturt, No. 086, ante. 
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h.BeauUinp trust to beneficiaries — 
Discretion of court — On distribution of 
eaece88.t-MAXWELLv. Db Satgb (1922), 
22 8. &. N. a W. 260 ; 39 N. S. W 
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727 L Surplus desbives as undisposed 
of ruidm.Y--Be MuicoT, [1924] bTaI 


S. R. 806.— AUS. 

787 il. .I—Habbison V. Habbibob 

(1004), 7 O. L. R. 297.— GAN. 

727 ill. .1 — 001LVIB*S Tbdbtbibs 

l 2 
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Pbrpbtuities. 


Bed. 6. — Applioaiion of surplus accumulaiions : Stib- 
sect. 3, A. (a) & (6), <fc B.] 

788, .] — Where testator by a will, made 

previously to Wills* Act, 1837 (c. 20), directed the 
mcome of real estate to be accumulated beyond 
the period allowed by Accumulations. Act, 1800 
(c. 98) : — Held : the income accruing after such 
period belonged to the heir-at-law of testator, & 
not to the residuary devisees. — S both v. Lomas 
( 1804), 4 New Rep. 318 ; ,33 L. J. Ch. 678 ; 10 
L. T. 740 ; 10 Jur. N. S. 742 ; 12 W. R. 949. 
AnntMvm: — ^Mentd. Sprlngett v. Jenings (1871), 24 L. T. 

643. 

784. .] — ^PuRSELL V, Elder, No. 022, ante. 

786. .] — Matkrws V. Eeble, No. 019, ante. 

786. .] — Testator having power to charge 

real estates did, by deed, charge them with the 
payment, after the deaths of himself & his wife, 
of £0,000 & interest, to trustees upon such trusts 
as he should by will appoint. By his will he 
directed that the £0,000 & interest should form 
part of his residuary personal estate & directed 
the residue to be invested in the purchase of land, 
of winch the trustees were to accumulate the 
rents in a manner which in part was void under 
Accumulations Act, 1800 (c. 98) ; — Held : that 
part of the interest as to which the directions to 
accumulate were void went to the next of kin of 
testator, & did not sink into the estates on which 
it was charged, or go to his heir. — S immons v. 
Pitt X1873), 8 Ch. App. 978 ; 43 L. J. Ch. 207 ; 
29 L. T. 320 ; 21 W. R. 800, L. J/. 

787. .] — Ralph v. Carrigk, No. 024, ante. 

788. .J — Me Walker, Walker v. Walker, 

No. 089, ante. 

789. - — .] The heir-at-law, & not the next 
of *kin, is entitled to the accumulations of the 
income of the proceeds of sale of real estate sold 
by trustees under a power contained in a will, 
wliich have arisen during such part of the period 
during which accumulation was directed by the 
will as exceeds the legal limit. — Re PEiiKlNs, 
Brown v. Perkins (1909), 101 L. T. 345 ; ,53 
Sol. Jo. 098. 

740. .] — Testator gave five annuities to 

be paid, “ out of the residuary estate & my bank 
shares ** & “ subject as aforesaid ’* directed the 
surplus income to be accumulated until the death 
of the last annuitant, & disposed of the residue. 
One annuitant lived beyond the period of accumu- 
lation allowed by Accumulations Act, 1800 
(c. 98) ; — Held : there was an intestacy as to the 
income accumulai^ed beyond the period. — Re 
Cabab£, Cabab^: v. Cabab]^: (1914), 69 Sol. Jo. 
129. 

Jnnotaiions : — ^Expld. & Diltd. Re Hawkins, WTilto v. Whitn, 

11916] 2 Oh. 570. Btfd. Re Uarside, Wragg v. Qarkde, 

11919] 1 Ch. 132. 

(6) Accumulations of Income of Property not 
Part of Residue, 

741. Surolus accumulations fall into residue.] — 

Haley v. Bannister, No. 646, ante. 

742. .1 — ^A.-G. V. PouLDBN, No. 654, ante. 

748. .] — C. by his will gave £10,000 Consols 

to trustees upon trust to pay the dividends of 
different specified sums together making up the 
whole £10,000, to specified annuities during their 
respective lives, dc after the death of each annuitant 
to accumulate the^ dividends set free by her death 
until all the annuitants were dead, when he gave 
the principtd to his ^andnephew, P. Testator 
gave the residue equally between the five children 


of his nephew L., of whom Fj was one. One of 
the annuitants who was entitled to the dividends 
of £600 Consols having died, F. claimed immediate 
payment of the capital of £600 Consols to him 
Held: F. was not entitled under the special 
bequest to him to any income which might accrue 
in the interval between the expiration of twenty- 
one years from testator’s death, & the death of the 
surviving annuitant, but such income belonged to 
the residuaiy legatees ; F. was therefore not 
entitled to the immediate payment of the whole 
£600 Consols, but being one of the residuary 
legatees, he was entitled to payment of one- 
fifth thereof . — Re Parry, Powell v. Parry 
(1880), 00 L. T. 489. 

744. Whether treated as capital of residue.] 


— Crawijby V. Crawley, No. 710, arUe. 

746. .] — Testator gave £3,000 stock 

to trustees, in trust to authorise his bankers to 
receive the dividends, & invest the same from 
time to time in the purchase of more capital in the 
same stock, to be accumulated for so many years 
as M. should live ; & after the death of M., in 
trust, to pay the £3,000 stock, with the increased 
capital & accumulations, to R. & his issue. 
Testator, after disposing of other parts of his 
roperty, gave the residue of his personal estate to 
^., & his issue. Twenty-one years elapsed from 
the death of the testator, & M. was still living : — 
Held : the income of the £3,000 stock & accumula- 
tions, after the twenty-one years, & until the death 
of M., was imdisposed of. A; belonged to the 
residuary legatees. — O’Neill v, Lucas (1838), 2 
Keen, 313 ; 48 E. B. 049. 

Annotaf/Ums : — Expld. Eyre r. Marsdon (1838), 2 Jur. 583. 
Consd. Mathews v. Keble (1867), L. R. 4 Eq.^467.^ PoUd. 
Re Pope, Sharp v. Marshall, [1901] 1 Ch. 61. N.P. Re 
Qarside, Wraggr. Garslde, [1919] 1 Ch. 132. 


745 , .1 — Morgan v. Morgan, No. 616, 

ante. 

747, ,] — Ee Clulow’b Trust, No. 

688, ante. 

745, .] — Where the income of a 

particular fund is directed by a testator to be 
accumulated for more than twenty-one years 
from his death, & the residue of the personal estate 
is given to A. for life, with remainder over, the 
income of the particular fund, A of the accumula- 
tions, forms, after the twenty-one years, part of 
the income of the tenant for life, A does not fall 
into the capital of the residue . — Rc Phillips, 
Phillips v. Levy (1880), 49 L. J. Ch. 198 ; 28 
W. R. 340. 


AmwicUums : — ^N.P. Rr Pope, Sharp v. Marshall, [1901] 1 Ch. 

64. Apld. Re Hawkins, White v. White. [1916] 2 Ch. 670. 

FoUd. Re Garside, Wragg v. Garsido, [1919] 1 Ch. 132. 

749. .] — Testator, who died in 1805, 

by his will gave two freehold houses to trustees, A 
directed them to apply the income arising there- 
from at their discretion for the benefit of his 
daughter F. for life, A after her death he gave the 
premises, together with any suiplus accumulation 
of rents that might not bo applied for the benefit 
of E., upon trust for her children who should 
attain twenty-one, A in default of such children 
then over. He gave his residue upon trust for 
certain persons for life with remainders over. 
F. died in 1900, at which time the trustees had in 
their hands a considerable sum representing the 
accumulated surplus rents : — Held : the accumula- 
tions beyond the period of twenty-one years from 
testator’s death were bad imder Accumulations 
Act, 1800 (c. 98), A fell into residue ; A the tenant 
for life of the residue was not entitled to the surplus 
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rents themselves, but only to the income arising 
from the investment thereof . — Be Popb, Sharp v. 
Marshall, [1901] 1 Ch. 04 ; 70 L. J. Ch. 20 ; 40 
W. R. 122 ; 46 Sol. Jo. 4.5. 

Annokdions: — Re Cabab6. Cababd v. Cababd (1914). 

69 Sol. Jo. 129 ; Re Hawkina. White v. White. [1916] 

2 Ch. 570 : Re Qarside. Wraggr v. Qarside. [1919] 1 Ch. 132. 

760. .] — Testator bequeathed to 

trustees a sum of £10,000 upon trust to provide 
out of the income thereof & of any accumulations 
thereof a sum sufficient for the maintenance of his 
daughter A. during her life, & to accumulate the 
surplus income for any period not exceeding the 
term of twenty-one years from his death, & to hold 
the accumulations on the like trusts as the original 
sum of £10,000, but with liberty to apply any such 
accumulations as if they were income arising in 
the then current year ; & directed that all surplus 
income arising after the expiration of the said i^rm 
& not so applied should fall into &; form part of his 
residuary estate, & subject to the trusts aforesaid 
directed that the said sum of £10,000 & the income 
thereof & the accumulations of income or so much 
thereof as should not have been so applied should 
be held on trusts in favour of the children of A., 
& in default of children should fall into & form part 
of his residuary estate. Testator bequeathed a 
second sum of £10,000, on similiar trusts in favour 
of his daughter B. & her children, with similar 
trusts in default of children ; & gave his residuary 
estate upon trusts under which each of his daughters 
0. D. took a life interest with a general testa- 
mentary power of appointment, with a trust in 
default of appointment for her statutoiy next of 
kin. 

At the expnation of the period of twenty-one 
years the trustees had made cei*tain accumulations 
of the unapplied income of each legacy of £10,000, 
& since that date the surplus income of the two 
legacies &> of the past accumulations had also been 
accumulated by the trustees. All four daught>era 
were still living. On a sunmions taken out for the 
purpose of ascertaining how such surpluses ought 
to be dealt with ; — Held : (1) accordii^ to the 
true construction of the will, the surplus income of 
the legacies after the expiration of the term of 
twenty -one years, was not given to the tenants 
for life of the residuary estate as income, but was 
to be added to the capital of the residuary estate 
& dealt with accordingly. 

(2) On this construction of the will the addition 
of the surplus income to the capital was in effect 
an accumulation within the provisions of Accumu- 
lations Act, 1800 (c. 98), & the will must be read 
as if this direction were eliminated. 

(3) On this footing the surplus income of the 
original legacies after the expiration of the term 
of twenty one years, & also the income of the 
accumulations made during the term of twenty- 
one years, were not undisposed of, but were properly 
payable to the tenants for life of the residuary 
estate . — Be Hawkins, White v. White, [19101 2 
Ch. 670 ; 80 L. J. Ch. 26 ; 115 L. T. 643 ; *01 
Sol. Jo. 29. 

Aniwtatioti^ : — As to (2) Sc (3) FoUd. Re Oa-rside, Wragg v, 

Garslde, [1919] 1 Ch. 132. 

761. .J — ^An implied trust to accumu- 

late the surplus mcome of freeholds specifically 


devised on trust for sale exceeded twenty-one 
years from testator’s death. The accumulations 
& surplus income being otherwise undisposed of 
were caught by a general residuary bequest with 
a trust to invest mr a life tenant dc remainder- 
men : — Held : the valid accumulations during 
the twenty-one years from testator’s death fell 
into the residue as' capital, but the accumulations 
after that date were invalid & went to the life 
tenant as income. — Be Garsidb, Wbagg v, 
Garside, [1919] 1 Ch. 132 ; 88 L. J. Oh. 110 ; 120 
L. T. 339 ; 35 T. L. R. 129 ; 03 Sol. Jo. 160. 

762. .] — It is not permissible in 

determining rights at law to inquire into the 
capacity of a woman to bear cliildren. 

Testatrix, who died in Jan. 1904, bequeathed a 
fund of £25,000 to trustees upon trust out of the 
income to pay to a niece the annual sum of £500 
during her life & to accumulate the siu*plus income ; 
& from &: after the death of the niece testatrix 
directed her trustees to hold the fund & the 
accumulations, subject to a discretionaiy power 
to apply part of the income of the fund for the 
benefit of the niece’s husband, in trust for all the 
children of the niece who should, whether living 
at testatrix’s death or born afterwards, attain the 
age of twenty-one years. The will also contained 
a residuary gift. 

At the end of twenty-one years from testatrix’s 
death, there were six children of the niece, all of 
whom had long since attained twenty-one years 
of age ; & the niece was sixty five years old : — 
Held: the ct. ought not, for the purpose of closing 
the class of the niece’s children, to make the 
presumption that the niece was past child bearing ; 
the existing children could not therefore be treated 
as the only persons interested so as to be entitled 
to stop the accumulations ; that there was, there- 
fore, an effective direction for accumulations 
beyond the period sanctioned by Accumulations 
Act, 1800 (c. 98), with the result that as from the 
end of that period the surplus income fell into 
residue . — Re Dbloitte, Griffiths v. Deloittb, 
[1920] Ch. .50 ; 95 L. J. Oh. 154 ; 135 L. T. 150. 

B, Where Beaidue not Disposed of, 

763. Realty — Devolves on heir at law.] — ^A 
testator, aJter devising & bequeathing all lus real 
& personal estates to trustees, on trust, from time 
to time to receive the rents & ijrofits, & therewith 
to pay various legacies &. annuities, directed that 
they should invest the surplus rents & profits at 
interest, & suffer the same to accumulate ; & 
he declared that they should stand seised of 
his said trust estate & the accumulations, upon 
trust, that when & as soon as any son of either of 
liis nephews, A. & B., should have attained the 
age of twenty-five years, a valuation of his said 
trust estate should be made, & that the same 
should then be divided into as many equal lots 
as there should bo ^ns of his said nephews then 
living, & thenceforth separate accounts should be 
kept of the respective portions ; that each of 
his said nephews’ sons, when & as they should 
respectively arrive at the age of twenty-five years, 
should choose one of such portions as the sh^ to 


PART HI. SECT. 6, SUB-SECT. 8.— B. 

L On heir-ai-law — Or next of kin 
— According to nature of propeHp.}— 
MaoVxan V. MacVsan (1899), 24 

V. L. R. 835.— AUS. 

m. .] — Perpetual 

Trustee Co., Ltd. v. Public Trustee 
(1922). 23 B. R. N. S. W.«l; 29 

W. S. W. W, N. 246.— -AUS. 


n. .] — Public 

Trustee v. Gibson (1913), 32 N. Z. 
L. R. 777.— N.Z. 

o. .] — Lord v, 

Colvin (1860), 23 Dunl. (Ct. of Sees.) 
111.— SCOT. 

p. ^.1— -PURflELL V, 

Elder a865), 3 Maoph. (Ct of Sew.) 
(H. L.) 59 : 4 Maoq. 992 ; 37 So. Jur. 
394.— SCOT. 


.] — Mackenzie 

V, MACKENZIE'S TRUSTEES (1877), 4 
R. (Ct. of Sew.) 962.— SCOT. 

r. .1 — Cathoart's 

Trustees v, Heneaoe's Trustees 
(1883), 10 R. (Ct. of Sew.) 1205.— SCOT. 

t. — — .] — Testator 

dlreoted his trustees upon the death of 
the last of certain annuitants, to 
“ realise oonvert into cash his 



Perpetuities. 


Sect. 6 . — ApplicaHon ofaurplua accumtiUdiona : Sub- 
sect. 8, B. C.] 

be allotted to bim & bis children, & that thence- 
forth the said portion or share should be held by 
trustees, upon trust for the person so selecting 
the same for his life, & after his decease upon 
trusty as to one equal moiety, for his eldest son, 
& ms heirs, exors., etc., & as to the other 
moiety for the rest of his children, & their heirs, 
exors., etc., in equal proportions, & if but one 
child, both moieties for such cluld absolutely ; 
but if any or either of his said nephews’ sons shotdd 
die under their respective ages of twenty-five 
years, or having attained that age should after- 
wards die without leaving issue, the share or shares 
intended for the person or persons so dying should 
go to the others & other of the said nephews* 
sons ; & if all but one should die without leaving 
issue, the trustees, should stand seised & possessed 
of the whole truib estate, in trust for such one 
surviving nephew’s son for his life, & for his 
children & child as aforesaid ; but if all' the 
testator’s said nephews’ sons should depart this 
life without leaving issue, then upon trust for such 

g erson as should at that time oe the testator’s 
eir. At the time of the testator’s death, A. & B. 
had several sons living, & B. had another son bom 
afterwards : — Held : upon the construction of the 
will, the trusts for accumulation & division of the 
property comprised all the sons of the nephews, 
who shoiild be living when the first of them should 
attain twenty-five ; & as the soil who should 
first attain that age might not be bom untU after 
the testator’s death, the gifts were too remote, 
& therefore void ; & the testator’s real estates 
upon his death became vested in the heir. 

(2) It was agreed that this obvious constmction 
of the gift is controlled by other parts of the will, 
& that upon the true constmction of the whole 
together the shares were ^ven to sons living at 
testator’s death, & vested m them before twenty- 
five, though the payment or enjoyment was 
intended to be postponed till that a^. It cannot 
be said that any words can be so strong in a will 
as to preclude the qualification of them by other 
parts of it ; but it would be very hazardous to 
permit terms, perfectly unambiguous in them- 
selves, to be BO qualified by anything short of 
a very clear exposition of testator’s meaning. 
... I am of opimon that there is nothing in the 
other parts of the will to affect the obvious 
meaning of the words used in the gift, & that the 
direction is to divide the property amongst such 
of the sons of the two nephews as may be living, 
when the first of such sons shall attain twenty-five ; 
& that such gift is too remote & therefore void 
(Lord GoTrBKHAM,0 .). — ^Bouohtox v.Boughton, 
Bouobton V. James (1848), 1 H. L. Oas. 406 ; 10 
L. T. O. S. 497 ; 9 E. R. 816, L. 0. 

AnnataHona : — Aa to U) BeU. Be Flnoh, Abbiss v. Bumey 
assi). 17 Ch. D. hi ; Patohing v. Bamett (1881), 45 
L. T. 292 : Be Roberts, Repingtou v, Roberts (1881), 


I 10 Hare, 19 : Tidd v. Lister, Bassil e. Lister (1858), 8 
Be G. M. & 6, 857 ; Bentley v, Oldfield (1854), 19 Beav. 
225 : Cradook v. Owen (1854), 2 Sm. A Q. 241 ; Tracb 
V. C»ieeBO (1855), 6 Be G. M. & G. 453 ; Simmons v. R^ 
(1856), 6 Do G. M. Sc G. 411 ; Meller v, Stanley a864), 
2 Be G. J. Sc Sm. 188 ; Disney v. Orosse, Eyre v. Parker 
(1866), L. R. 2 Bq. 592 ; Allan v. Gott (1872), 7 App. 
489; B5lalrst».Bellalr8(1874).L.R. 18Eq.610; Howard 
o. Dryland (1877), 38 L. T. 2i : WelLs e.^w (1879X 48 
L. J. C!h. 476 ; Be Diunble. Williams v, Murrell (1883), 
28 Oh. D. 860 ; Be OUver, Wilson e. OUver, 11908] 2 Oh. 74 . 

764. .] — Testator devised estates, on 

trust , to pay the rents to a tenant for life ; & after 
her deam, on trust to accumulate the same for 
twenty-one years from the death of the tenant for 
life, at the end of that period, to divide the 
accumulations among defined classes of objects, 

with limitations in remainder after the expiration 
of the twenty-one years, but no residuary devise ; — 
Held: (1) the time of distribution was not 
accelerated by the operation of the Accumulations 
Act, 1800 (c. 98) ; but (2) the rents accruing 
between the end of the legal period for accumula- 
tion the time of distribution belonged to the 
heir-at-law of testator. — ^Nbttlbton v. Stephen- 
son (1849), 3 De G. & Sm. 366 ; 18 L. J. Ch. 191 ; 
13 L. T. O. 8. 42 ; 13 Jur. 618 ; 64 E. B. 518. 

765. .1 — Green v. Gascoyne, No. 715, 

ante. 

766. .] — Testator devised a landed 

estate, &; bequeathed all his personalty to a trustee 
upon trust so to vest his real estate in, & cause his 
personal estate to be placed under the control 
of, the Ct. of Ch., as that the ct. might administer 
same ; & then bequeathed several annuities to be 
paid out of the rents & profits of the realty & the 
proceeds of the personalty & directed that, subject 
to the payment of the annuities, the rents, income, 
& produce of the trust estate should be accumulated 
at compound interest until the decease of the last 
surviving annuitant, “ or during such portion of 
such surviving annuitant’s life as the rules of law 
will permit,” & on the decease of the last surviving 
annuitant the whole of the trust estate funds & 
accumulations to be applied by the ct. in the pur- 
chase of freehold land, to be conveyed to testator’s 
nephew, G., &, his heirs ; — Held : (1) of the rents 
of the realty, & the income of the personalty 
which would accrue during the interv^, if any, 
which should elapse after the expiration of twenty- 
one years from the death of testator & the death of ' 
the surviving annuitant, there was an intestacy ; 
(2) G. was not entitled, during the life of the 
surviving annuitant, to ask for payment of the 
fund to himself, subject to provision being made for 
the annuities. The ct. refused to make any order 
at present, except to pay the annuities & continue 
the accumulations. 

If the period of twenty-one years should expire 
duri^ the life of the surviving annuitant, my 
opinion is that, as to the rents &: profits during that 
period, there is an intestacy, & that the rents of the 
real estote belong to the heir-at-law, &c the income 
of the personalty to the next of kin (Bacon, V.-C.). 
— ^Talbot v. Jevebs (1876), L. R. 20 Eq. 256 ; 
44 L. J. Ch. 646 ; 23 W. R. 741. • 

AnnoMtiona : — ^FoUd., Weatherall r. Thornburgh (1878), 8 
C2i. D. 261. Ooiisd. Wharton v. Masterman. [1895] A. C. 
186 ; Talbot v, Jevere (1917). 117 L. T. 430. 


JU. 4.. mVM , V. XWWWUP VAOOJ.J. 

19 Oh. D. 520 : Be Gage. HUfiTGage, [18981 1 Ob. 498. 
OeneraUv. Bald. Greenwood v. Roberts (1851). 15 Beav. 
92; Walnwrlght v. Miller. [1897] 2 Oh. 255. Msstd. 


EMly e. Benbow (1846). 2 Coll. 842 ; Blann v. Bell (1852), 
6 Be G. ft Sm. 658 : Robinson e. London Hospital a853). 


whole estate. Sc “ divide ” the residue 
among certain persons who unW that 
^ent were to nave no vested right. 
The surplus revenue was accumu- 
lated in the hands of the trustees. 

At the expiry of twenty-one years 
from testator's death two of the 
a^^tants sUll survived i-^Beld : 
tothOT accumulations being pro- 
hiMted by Thellusson Act, Sc no one 
having a vested right to residue, the 
surolus In^e as it aoomed fell to 
testator's heirs db inMoto.— Logan'S 


Trustees c. Louan (1896). 23 R. ((?t. 
of Sess.) 848: 33 So. L. R. 638 ; 4 
S. L. T. 67.-^COT. 

a, ,] — MACBAY'B 

Trustees v, Maokat, [1909] S. C. 
189, 148.— BOOT. 

b. .] — sicriB c. 

Glasgow Rotal Infirmabt, [1909] 
8. O. 1981 ; 46 Sc. L. R. 860 ; [1909] 
S S. L. T. fsr.— COOT. 

0 , — Testatrix 


directed her trustees to pay the 
income of her residuary estate to her 
daughter during her life. 5c after her 
death to hand over the residue to the 
daughter's child or children, with a 
gift over in default of issue. The 
trustees accumulated the income to 
consequence of a claim by the daughter 
for payment of leoitim Sc, at the end 
of twenty-one years from the death of 
testatrix, the loss caused to the estate 
by the payment of legUim had not 
been made good Held theaooumu- 
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767. .] — ^Weathbballv. Thornbubgh, 

No. 724, arUe. 

See^ now. Administration of Estates Act, 1025 
(c. 23), SB. 45, 46. 

768. Personalty — Devolves on next of kin.]-— 
Talbot v. Jbvbrs, No. 756, ante. 

769. .] — ^Whatherallv. Thornburgh, 

No. 724, ante, 

C, Nature of Heir's Intereet in Surplus 
Accumulaiions, 

760. Heir takes accumulations as personalty.] — 

Testator devised his real estate to trustees in fee 
to accumulate until the youngest cluld of A. 
attained twenty-one, & then to divide it. After 
the expiration of twenty-one years, & before the 
youngest child attained twenty-one, the heir of 


testator died : — Held : the forbidden accumulation 
subsequent to the heir’s death, being in the nature 
of a chattel interest, {MMsed to the personid 
representatives of the heir of testator . — ^bwbll 
V, Dennt (1847), 10 Beav. 315 ; 50 E. B. 603. 
Annotationa: — ^BeM. Halford v. Stai^ (1849), 13 Jiir. 73. 

Mentd. Re Fremo, Freme v. Logon. (1891), 60 L. J. Ch. 562. 

761. .] — iUnder a direction in a will to sell 

real estate, &> invest the proceeds & accumulate 
the income thereof until the death of A. & then to 
divide the fund between the surviving issue of A. 
If A. survive testator more than twenty-one years, 
the heir is entitled to the income of the whole fund 
from the expiration of the twenty-one years, to 
the death of A. &; he will take it as personal, not 
as real estate. — ^Barrett v. Buck (1848), 11 
L. T. O. S. 352 ; 12 Jur. 771. 


lation of Income after the expiration of 
twenty-one years was llle^ under 
Aooumulatlons Act, 1800, & the 
accumulations were payable to the 
daughter as heir ab inteatato of testatrix. 

T%.TXTm*ti T'uTTa'rwci m Tlrkiwitf riQ9ni 


S. C. 133.~-SC0T. 

d. .1 — WAT80>f'S 

Trustekh «. Brown, 11923] 8. C. 228. 
—SCOT. 

« ■ 1 _ "M'TTi»Tkr»nTT>a 


Trustkks V , Stock, [1923] S. C. 900. — 
SOOT. 

f. j — Stewart’s 

Trubteks V. WuiTKLAW, [1926] S. C. 
7ni snnT 
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Accumulatiomi Trusts 

for. . . . Perpetuities : Set- 


Annuities . . . „ 

Bills of Exchange . „ 

Bills of Sale . . „ 

Bonds . . . „ 

Carriage of Goods . „ 

Copyright . . . „ 

Damages . . . „ 
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Executors and Adminis- 
irators . . . „ 


tlements ; Trusts 
AND Trustees. 

RENTCHARGES AND 

Annuities. 

Bnxs op Exchange. 
Bills op Sale. 
Bonds. 

Carriers ; Shipping. 
Copyright. 

Damages. 

Descent. 

Executors. 


Garnishee . 

Gifu, 

Husba^id and Wife 
Intestacy . 

Lien, 

Next of Kin 
Pledges 
Sale of Goods 
Separate Estate . 
^Tenant for Years 

Trespass , 

Trover 

TnisU 

Wills 


See Execution. 

„ Guts. 

„ Husband and Wife. 

„ Descent. 

„ Lien. 

„ Descent. 

„ Pawns and Pledges. 
„ Sale op Goods. 

„ Husband and Wipe. 

„ Landlord and 
Tenant. 

„ Trespass. 

„ Trover. 

„ Trusts AND Trustees. 
„ Wills. 


Part I. — ^^Definitions and Enumeration. 


Sect. 1 .—DEFINITIONS. 

“ Personal estate.**] — See Executors, Vol. 
XXIII., pp. 284 et seq. ; Settlement ; WiLr.8. 

For purpose of legacy duty.] — See Estate 

& Other Death Duties, Vol. XXI., pp. 54-58, 
Nos. 358-378. 

** Personal chattels *’ — Subject-matter of bills of 
sale.]— /8ce Bills op Sale, Vol. VII., pp. 31-39, 
Nos. 159-203. 

“ Goods ** — Within Factors Acts.]— See Agency, 
Vol. I., p. 335, No. 491. 

Within Bankruptcy Acts.] — See Bank- 
ruptcy, Vol. V., pp. 743-750, Nos. 6416-6469. 

Within Sale of Goods Act, 1898 (c. 71).]— 

See Sale of Goods. 

Movable & immovable property.]— <8ee Con- 
flict OP Laws, Vol. XI., pp. 340-344, Nos. 290- 
313. 

Corporeal hereditaments — Within County Courts 
Acts.]— iSee County Courts, Vol. XIII., pp. 478, 
479, Nos. 283-289. 

“ Contract Within Statute of Frauds.]— 8^ee, 
generally t Contract, Vol. XII., pp. 118 ^ seq .; 
Sale of Goods. 


Sect. 2.— ENUMERATION. 

Sub-sect. 1. — Chattels Real. 

See, generally. Real Property. 

1. Leaseholds.] — Devise of all testator’s real 
estates wheresoever situate, lying, & being: — 
Held : not to include leaseholds as well as freeholds. 
— ^Whitaker v. Abiblbr (1758), 1 Eden, 161 ; 
28 B. R. 042. 

2. .] — A fine was levied of certain pre- 

mises by a man & his wife to the use of B. his 
exors. etc., for nine hundred & ninety-nine vears, 
& at the same time the lessor covenanted that if 
B., his heirs, or assigns shall by deed express his 
will & mind to have the freehold & inheritance 
of the premises, then such fine should enure to 
such persons, & for such estates as by such deed 
should be expressed. This lease is a mere chattel, 
& will pass by a general residuary bequest of 
personal estate. — ^Williams v. Landapf (Bp.) 
(1786), 1 Cox, Eq. Cas. 254 ; 29 E. R. 1153. 

8. .] — An Englishznan resident in Scot- 

land bequeathed his whole means A; estate to a 
trustee to pay certain pecuniary legacies, A all 
the rest of his means A estate to be di^ded equally 


PART 1. SBOT. 8, SUB-SECT. 1. 

S i. LeasehaidsA — ^The ningUah law 
lelatiog to penonalty applies to per- 


sonalty in India held by British sab- 
iects h others to whom the English 
law is applioablo. A term of years 


is therefore penonalty in India as it 
is in England. — N ioboiab v. Aspuar 


(1896), I. L. R. 24 Calo. 216.— IND. 
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Pebsokal Fbopebtt. 


Bed. 2. — Enumeration : Svb-Beds. 1 &2, A. & S.] 
among certain of his godchildren. The execution 
of the will was valid according to the law of Scot- 
land, but invalid according to English law. Tes- 
tator possessed leasehold property in England : — 
ffeld : the English leaseholds passed under the will 
by virtue of Wills Act, 1861 (c. 114), s. 2. 

1 think that the English leaseholds pass under 
the will as being personal estate (North, J.). — 
Be Watson, Carlton v. Carlton (1887), 36 
W. B. 711. 

AnnoUUiofu : — Anld. Re Orassl. Stubberileld v. Qras8i(1905). 

74 L. J. Ch. 341. Confd. Re Lyne's Setilmt. Trusts, Re 

Gibbs, Lyne v. Gibbs, [1910] 1 Cb. 80. 

4. .1— Wills Act, 1801 (c. 114), s. 1, 

provides that every will made out of the United 
Kingdom by a British subject, whatever may be 
his domicil, ** shall as regards personal estate be 
held to be well executed for the purpose of being 
admitted in England & Ireland to probate ** if 
made according to the forms required by the law 
of the place where the same was made : — Held : 
** personal estate *’ includes leaseholds, & when 
the will of a British subject made abroad in the 
form required by the law of the place has been 
proved in England, the beneficial interest in the 
leaseholds passes to the person pointed out in 
the will as the donee of that interest, provided 
the bequest does not infringe the law of England, 
e.g, that relating to accumulations or perpetuity. 

Leaseholds are immovables, but are neverthe- 
less personal estate although they savour of the 
realty (Buckley, J.). — Be Gr.kSSi, Stubber- 
FIELD V. Grassi, [1906] 1 Ch. 684 ; 74 L. J. Ch, 
841 ; 92 L. T. 466 ; 63 W. B. 396 ; 21 T. L. R. 
843; 49 Sol. Jo. 366. 

AwMikdUm: — Beld. Re Lyne’s Sottliut. Trusts, Re Gibbs, 

Lyno V. Gibbs, [1919] 1 Ch. 80. 

Executors, Vol. XXIII., pp. 302- 

306, Nos. 3674-3698 ; Landlord & Tenant, 
Vol. XXXI., pp. 896, 397, Nos. 5426-6431. 

Whether within Mortmain & Charitable Uses 

Acts.] — See Charities, Vol. VIII., pp. 268, 269, 
Nos. 317-324. 

Proceeds of sale of real estate.] — Sec Sect. 2, 
sub-sect. 2, C., post, 

6. Real estate purchased with partnership 
profits — Not solely for purpose of trade.] — Co- 
owners of lands, partly customary freehold & 
partly leasehold, worked a quarry on part of 
them, & let the rest to agricultural tonants. Part 
of the undivided proAts were from time to time 
laid out in purch^es of other lands for purposes 
of the quarry, the lands so purchased being, in 
most cases, conveyed to trustoes on trust for the 
persons expressly by name who were interested 
In the undivided profits constituting the purchase- 
moneys, their heirs assigns, & being in other 
cases conveyed to trustees without any express 
declaration of trust. One of the co-owners, a 
woman, married, &; on her marriage a settlement 
of her shares A interest in the lands & quarry, 
plant & machinery, was executed, by which her 
shares & interest in the customary fr^holds were 
treated as real estate, & her shares & interest in 
the entire property, both real & personal, were 
settled on behalf for life for her separate use 
without power of anticipation, with remainder 
to her hiuband for life, with remainder, in default 
of issue, in trust for her, her heirs, exors., a^ninis- 
trators, & assignB. Further purchases of custo- 
mary freehold land Were, luter her marriage, 
made from time to time out of the undivided 
profits of the quarry, the land so purchased being 
conveyed to trustees, but without any trusts 
being declared, except in one izistance, that of a 


purchase made in 1849, in which case trusts were 
expressed on the instrument of conveyance, 
were for the benefit of the co-owners, by name, in 
undivided shares, their heirs & assigns. In the 
books of account kept by the manager of the 
business these purchases were treated as if they 
had been purchases of stock in trade. These 
accounts were from time to time submitted to 
the parties interested, &, in particular, to the 
hiuband of the married woman. She having died 
wij/hout issue : — Held : her share in the purchases 
of land so made after her marriage devolved as 
real estate, & not as personalty, &: having been 
made with savings of income, were not comprised 
in the settlement, but passed at once on her death 
to pltf., her heir-at-law & customary heir. — 
Steward v, Blaeeway (1869), 4 Ch. App. 603, 


Annotations Distd. A.-G. v. Hiibbiick (1883), 10 Q. B. D. 

488 ; Re Hulton. Hulton v, LlKter (1890), G2 L. T. 200. 

Oonid. Davis v. Davis. [18941 1 Ch. 393. 

6. Real estate of partnership — Share of 
partner.] — ^H., who was a solr., had for many years 
previouriy to his death been engaged in various 
land speculations jointly with C. The specula- 
tions consisted in the buying &; selling of plots 
of land, the laying out of the land for building 
purposes, & the advancing of money to builders. 
The lands were generally bought in consideration 
of chief rents, & then sold to builders at increased 
chief rents, which were retained by H. & C. The 
conveyances of the lands bought were taken 
either to H. G. jointly or to C. alone. A bank- 
ing account was kept in the names of H. & C., & 
statements of account were made out every half- 
year, but there were no partnership arts, between 
H. & C. Upon the death of H., there being an 
intestacy as to certain lands & chief rents which 
^d been acquired by him in the course of his 
joint speculations with C., the question arose as 
to whether H.*s share of the property went to his 
heir-at-law, or to liis next of kin, as being partner- 
ship property & subject to conversion : — Held : 
the proper inference to be drawn from the evidence 
& statements of accoimt was, that the relation 
which had existed between H. & 0. was that of 
partners, & that they were not co-owners of real 
estate, but that the property in question con- 
stituted partnership assets, therefore the property 
must be treated for the purpose of devolution as 
personal estate of H., to winch his next of kin 
were consequently entitled . — Re Hulton, Hulton 
V, Iaster (1890), 62 L. T. 200 ; avb nom. Re 
Lister, Hulton v. Lister, 6 T. L. R. 160, 0. A. 


Annotation : — ^Beld. Davis v. Davie, [1894] I Ch. 393. 


.] — See Partnership, Vol. XXXVI., 

pp. 435-437, Nos. 1021-1043. 

7. Right of presentment to living.] — This 
title to present could not pass by these general 
words, hona et catalla, for they do not extend to a 
right, or things in action, but to such things only 
which are commonly known & understood by such 
words. By grant of goods, chattels real do not 
pass. For when men speak of goods, hotfhehold 
stuff, money, & the like, personal things only are 
understood. So a man cannot be said to have a 
chattel but where he is possessed of it, & here this 
interest is but jits pretesenUmdi (Anderson, O.J.). 

This interest is a chattel; for if the church 
became void & before presentment the patron 
dies his exors. shall have the presentment, for 
that it was a chattel vested in tneir testator, etc. 
(Periam, j.). — ^B. v. Canterbury (Archbp.), 
Fane A Hudson (1688), 4 Leon. 107 ; Owen, 
166; 74B. R. 701. 

Annotations : — Oonsd. Mfiehoase v. Renxiell (1832), 8 Bing. 

490. Mentd. Foot v. BerUay (1670). 2 Keb. 654. 
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8. .]— Lincoln (Bakl) v. Olysau (1673). 

3 Keb. 162 ; 84 B. B. 647. 

AfinotoMon Retd. Miiehonae v, EeimoU (1832), 8 Bluff. 490. 

9 . .] — An advowBon belongs to a pre- 

bendary in right of his prebend: the church 
becomes vacfint 9 '& prebendary dies without having 
presented : the presentation belongs to his per- 
sonal representative, according to the opinion of 
six judges out of eight, delivered in the House of 
Lords. 

The presentation is the mode of enjoyment, 
the profit or rent of the estate, &, like the rent or 
profit, belongs to the owner of the estate at the 
time ; it accrues in the nature of a personal 
chattel, distinct & severed from the inheritance 
(Pabkb, J.). — ^Mibehousb v. Rennell (1833), 1 
Cl. & Fin. 627 ; 8 Bing. 490 ; 7 BU. N. 8. 241 ; 
1 Moo. & 8. 083 ; 131 B. R. 482, H. L. ; affg. 8. O. 
sub nom. Rennell v. Lincoln (Bp.) (1827), 7 
B. & 0. 113. 

AnfuMtons Alston r. Atlay (1837), 7 Ad. & El. 

289 ; Walsh «. Lincoln (Bp.) (1875), L. R. 10 C. P. 618. 
Hentd. Edwards v. Exetor (Bp.) (1839). 7 Scott, 662 ; 
Bmdbome v. Botfleld (1845), 14 M. & W. 559 : Howley 
V. Kni^^t (1840), 10 L. J. Q. B. 3 ; Ford v. Harinffton 
(1869)7 l. R. 6 C. P. 282. 


Sub-sect. 2. — Chattels Personal. 

A. Corporeal Chattels. 

Animals.] — See Animals, Vol. II., p. 208, Nos. 
41, 42. 

Emblements.] — See Agriculture, Vol. II., pp. 
68, 69, Nos. 324-332 ; Executors, Vol. XXIIi., 
pp. 286, 287, Nos. 3625-3633. 

Fish in ponds.]— See Executors, Vol. XXIII., 
p. 287, Nos. 3634-3536. 

Fixtures.] — See, generally. Landlord & Tenant, 
Vol. XXXI., pp. 181-213, Nos. 3161-3622 ; Real 
Property ; Settlements ; Wills. 

Attached to mines & quarries.] — See 

Mines, Vol. XXXIV., pp. 612, 613, Nos. 109-115. 

Whether passing with real property under 

mortgage.] — See Mortgage, Vol. XXXV., pp. 
302-310, Nos. 616-669. 

Whether goods within Bankruptcy Acts.] — 

See Bankruptcy, Vol. V., pp. 744-748, Nos. 6424- 
6446. 

Whether goods & chattels within Statute- of 

Frauds, s. 17 .] — SeA 8aie op Goods, 

Whether goods, wares & merchandise 

within Stamp Acts.] — See Revenue; Sale op 
Goods. 

Whether within Mortmain & Charitable 

Uses Acts.] — See Charities, Vol. VIII., p. 273, 
No. 393. 

10. Fossilised boat.] — (1) In land demised to a gas 
CO. for ninety-nine years, with a reservation to 
the lessor of all mines & minerals, & covenants 
under which the lessees were authorised, under 
the inspection of the lessor’s surveyor & accord- 
ing to plans to be previously approved, to erect 
a gasholder A; other buildings, a prehistoric boat, 
embedded in the soil six feet below the surface, 
was discovered by the lessees in the course of 
excavating for the foundations of the gasworks : 
— Held : the boat, whether regarded as a mineral, 
or as part of the soil in wBch it was embedded 
when discovered, or as a chattel, did not pass to 
the lessees by the demise, but was the property 


of the lessor though he was ignorant of its exist* 
ence at the time of granting the lease. 

(2) Further if it ought to be regarded as a 
chattel, defts. did not acquire any property in the 
chattel by mere finding as against pltf., who upon 
the grounds already stated was the owner of the 
chattel (Chitty, J.). 

(3) Pltf., then, had a lawful possession, good 
against all the world. So therefore the property 
in the boat. In my opinion it makes no difference 
in these circumstances that pltf. was not aware 
of the existence of the boat (Chitty, J.). 

(4) For the boat was embedded in the land; 
a mere trespasser could not have taJeen possession 
of it, he could only have come at it by further acts 
of trespass involving spoil So waste of the inherit- 
ance (Chitty, .T.). — Elwes v. Brigg Gas Co. 
(1880), 33 Ch. D. 602 ; 65 L. J. Ch. 734 ; 66 L. T. 
831 ; 36 W. R. 192 ; 2 T. L. R. 782. 

Annotation : — to (1 ) Sidd. South Staffordshire Waterworks 

Ck>. I*. Shamum (1896), 74 L. T. 761. 

Growing crops.] — See Bills op Sale, Vol. VII., 
p. 36, Nos. 190-192. 

Heirlooms.] — See Real Property. 

11, Manure heap.] — Ybarworth v. Pierce 
(1647), Aloyn, 31 ; 82 E. R. 900 ; sub nom. 
Carver v. Pierce, 8ty. 66. 

Money directed to be laid out in land.] — See, 
generally. Equity, Vol. XX., pp. 336 et sea. 

Railway ticket.] — See Carriers, Vol. VIII., pp. 
109, 110, Nos. 738, 739. 

Trees & timber.] — See Agriculture, Vol. II., 
p. 72, Nos. 499-601. 


B. Incorporeal Chattels. 

12. Arrears of rent.] — Shares in canal cos. the 
Grand Junction Waterworks co. So arrears of 
rent, are pure personalty. — Edwards v. Hall 
(1866), 6 De G. M. So G. 74 ; 26 L. J. Ch. 82 ; 26 
L. T. O. 8. 170 ; 20 J. P. 38 ; 1 Jur. N. 8. 1189 ; 
4 W. R. Ill ; 43 E. R. 1158, L. C. ; affg. (1853), 
11 Hare, 1. 

Annotations : — Coxukl. Ware v. C!umberloffe (1865), 20 Beav. 
503. FoUd. Liuloy v. Taylor (1859), 28 L. J. Ch. 686. 
piitd. Alexander v. Brame (No. 2) (1801), .SO Beav. 163. 
Arid. Botmott V. Blaln (1863\ 15 O. B. N. S. 618. Oonid. 
Chandler v. HowcU (1876), 4 Ch. D. 651. FoUd. He 
Ck)rcoran, Corcoran v. Riddell (1892), 62 L. J. Ch. 267. 
Reid. Marsh v. A.-U. (1860), AO L. J. Ch. 233 ; Entwlstte 
V. Davis (1867), L. II. 4 Eq. 272 ; R. t. Southampton Port 
Comrs. (1870), L. R. 4 H. L. 449 ; Holdsworth v. Daven- 
port (1876), 3 Ch. D. 185 ; Shephoard v. Bootham (1877), 
6 Ch. D. 607 ; Re Hollon, Forbes v. HardoasUe (1803), 
68 L. T. 160 ; Re Pickard, Elmsley v. Mitchell, [1894] 
2 Ch. 88. Mentd. Dunn o. Bownas (1855), 1 K. & J. 606 ; 
Fisher v. Brlorly (I860), 1 De G. V. & J. 643 ; Tatham v. 
Drummond (1864), 3 Now Rep. 706 ; Re Holbume, Coates 
V. Maoklllop (1886), 63 L. T. 212 ; Re Bomers-Cooks, 
Wogff-ProBser V. Wegg-Prosser, [1895] 2 Oh. 440. 

18. .] — (1) There was a sum of £861 due 

to testator as arrears of rent from leaseholds, in 
respect of which ^und rent So other outgoings 
were payable : — Held : the arrears of rent due 
were not liable to reduction for ground rent So 
outgoii^, but must be treated as pure personalty. 

(2) There was a further sum of £2,202, due 
for the apportionment of the quarter’s rent of 
leasehold estates : — Held : this was pure per- 
sonalty. — Thomas v. Howell (1874), L. R. 18 
Eq. 198 ; 43 L. J. Ch. 611 ; 22 W. R. 676. 
Annotations : — As to (1) Diitd. Halse v. Rnmford (1876), 47 
L. J. Ch. 669. As to (2) Apld. Be Coiooran. Cprooran v. 
Riddell (1892), 62 L. J. Oh. 2M. OenerdUiuRM. NlokaU 
V. Fawkfs (1906), 60 Sol. Jo. 126 ; Jn the Esuris o/8outher- 
den. Adams v. Southerden, [1926] P. 177. 


PART 1. SECT. 2, SUB-SECT. 2.— A. 

a. Eledrie raUiaav oars.} — Under 
R.S. O., 1897, fl. 39 (2). the personal 
property of applt. rulway eo. is 
exempt from assessment, while its 


real estate by sect. 2, sub-seot. 8, in- 
cludes everyudng affixed to the land, 
A; all maoblneiy A other things so Sxed 
to any bnilding as to form in law part 
of the realty i—HOd : its eleotiic oars 
are personal estate inasmuch as they 


are not part of the railway So are not 
fixed in any sense to anything which 
is real estate. — ^T oroiito Rr. Oo. e. 
Tobonto Oobpn., [1904] A. 0. 809, 
P. a— CAN. 






156 


Personal Property. 


Sect, 2* — Enumeration: Sub-8ed.2iB,d:C, Pari II, 
Sect, 1. ] 

14. .] — At testator’s death there were 

certain rents accruing which would have to be 
i^portioned when paid ; — Held : the apportioned 
snare which would be payable to the exors. was 
pure personalty at testator’s death . — Re Cor- 
coran, Corcoran v, Riddell (1892), as reported 
in 62 L. J. Ch. 267. 

Mentd. Re Hamilton, Cadogan v. Fltzroy, 

[18001 2 Ch. 017. 

15. .] — It is settled law that arrears of 

rent are pure personalty (North, J .). — Re Pickard, 
Elbisley V, MiTCHEiJi, [1894] 2 Ch. 88 ; 70 L. T. 
395 ; 42 W. R. 376 ; evb mm. Re Pickard, 
Bmslby V. Mitchell, 03 L. J. Ch. 264 ; 10 
T. L. R. 290 ; affd., [1894] 3 Ch. 704, C. A. 
AnrwiaJtUme : — ^Betd. Re CrossleF, Blrrell v. Groonhongh, 

[1897] 1 Ch. 028 ; Re Deane, Goodl/viu v, Brooklohurst 

(1002), 10 T. L. li. 26. 

Charges & securities on land — Whether within 
Mortmain & Charitable Uses Acts.] — See Chari- 
ties, Vol. VIII., pp. 267, 268, Nos. 293-316. 

Choses in action.] — See Executors, Vol. XXIII., 
pp. 288-301, Nos. 3646-3067 ; Choses in Action, 
Vol. VIII., pp. 421-423, Nos. 4-19. 

Copyrights.] — See Copyrights, Vol. XIII., p. 
163, No. 8. 

16. Exclusive right to take photo^aphs.]— An ex- 
clusive right to take photographs is not a form of 
property known to the law. 

The promoters of a dog show purp. .rted to assign 
the sole photographic rights in connection with 
the show. The assignee purported to assign to 
pltfs. the sole press photographic rights at the 
show. The promoters of the show did not cause 
any hotice to be placed on the tickets of admis- 
sion or otherwise forbid the taking of photographs 
at the show. An independent photographer took 
photographs of the dogs exhibited & sold certain 
of them to defts., & defts. published the photo- 
graphs so bought in an illustrated journal. In. an 
action by pltfs. for an injunction to restrain them 
from continuing to do so : — Held : the action 
would not lie, inasmuch as the promoters of the 
dog show had, in law, no exclusive right of photo- 
graphing an^hing there, & therefore could not 
assign that right as properi-y. They could have 
acquired such a right by contract by making cion- 
ditions as to admission, but they had not done 
so, & therefore pltfs. had failed to make out any 
cause of action. — Sports & Ceneral Press 


Agency, Ltd. v, “ Our Dogs ” Publishing Co., 
Ltd., [1917] 2 K. B. 126 ; 86 L. .T. K. B. 702 ; 116 
L. T. 626; 33 T. L. R. 204 ; 61 Sol. Jo. 299, C. A. 

17. Goodwill.] — ^A public-house belonging to an 
intestate in fee, & in which he had carried on 
business, was sold, on lease, in the administration 
of Ilia estate : — Held : the goodwill could not be 
separated from the real estate. — Booth v, Curtis 
(1869), 20 L. T. 162 ; 17 W. R. .393. 

Land directed or agreed to be sold.]— generally , 
Equity, Vol. XX., pp. 336 et aeq, 

18. Patent.] — (1) A patentee’s right is distinct 
from the right of property in a chattel. 

(2) A patent right is not a chose in possession. 
— ^British Mutoscope & Biooraph Co., Ltd. v, 
Homer, [1901] 1 Ch. 671 ; 70 L. J. Ch. 279 ; 
84 L. T. 26 ; 49 W. R. 277 ; 17 T. L. R. 213 ; 
18 R. P. C. 177. 


AnwkAiane :—A8 to (2) Bold. Edwards v. Plrard, [1909] 2 
K. B. 903 ; National Phonograph Co. of Austral v, 
Menok, [1911] A. C. 336. OeneraUy, Bi^. Barker v. 
Stlokney, [1918] 2 K. B. 356. 


Seouritles over rates, tolls, etc. — Whether within 
Mortmain & Charitable Uses Acts.] — See Chabities, 
Vol. VIII., pp. 269,270, Nos. 32M61. 


C, Chattels parity Corporeal and partly Incorporeal, 

19. Annuities.] — ^T. devised all his real estate 
to S. for life, with remainder to the children of 
S., in tail, with remainders over, So bequeathed 
personal estate on corresponding trusts ; So he 
directed his trustees to seU a specific freehold 
estate, So to invest the proceeds in the purchase 
of lands in certain counties, or in govt, securities, 
to be settled So assured to So for the like uses So 
trusts as his real So personal estate were settled, 
devised So limited : — Held : the govt, annuities 
vested absolutely in the child of S. as personal 
estate. — R ich v. Whitfield (1866), L. R. 2 Bq. 
683 ; 14 W. R. 907. 

Whether within Mortmain & Charitable 

Uses Acts.] — See Charities, Vol. VIII., p. 270, 
Nos. 353-365. 

Bills of exchange.] — See Bills op Exchange, 
Vol. VI., p. 206, No. 1258. 

Debentures — Whether within Mortmain So 
Charitable Uses Acts.] — See Charities, Vol. VIII., 
pp. 272, 273, Nos. 384-391. 

Proceeds of sale — Of real estate — Whether within 
Mortmain Sc Charitable Uses Acts.] — See Charities, 
Vol. VIII., pp. 266, 267, Nos. 280-292. 

20. Of growing crops.] — The proceeds of 

the sale of growing industrial crops are personalty 
savouring of the realty. — S ymonds v. Marine 
Society (1860), 2 Gift. 325 ; 29 L. J. Ch. 623 ; 
2 L. T. 726 ; 25 J. P. 180 ; 0 Jur. N. S. 910 ; 
8 W. R. 728 ; 66 E. R. 136. 

21. Of advowson.J — Testator directed 

his trustees to sell an advowson So apply the pro- 
ceeds in paying debts, legacies, etc., So if such 
proceeds should be insufficient, to cut timber to 
a specified amount ; SO in the event of there being 
still a deficiency, to sell his real estate. The 
trustees sold the advowson So cut the timber 
much beyond the amount specified, considering, 
under advice, as the law then stood, that the 
personalty was secondarily liable. There being 
no residuary clause in the will, upon the death 
of the last tenant for life, a suit was instituted, 
wherein it was decided that the personal estate 
was liable to recoup what had been improperly 
token from the real ; So a question thereupon arose 
whether the amount direetod to be so paid back 
was personalty or realty, the heir-at-law of testator, 
So his devisees So legatees, being all dead So repre- 
sented by devolution of intert^st ; — Held : the pro- 
ceeds, both of the advowson So of the timber, were 
personal So not real estate. — ^B owra v. Rhodes 
( 1862), 31 L. J. Ch. 070 ; 6 L. T. 660 ; 10 W. R. 456. 

22. Of timber.]— Bowra v. Rhodes, No. 

21, ante, 

.] — See Agriculture, Vol. II., p. 103, 

Nos. 833-837, 841. 

Compulsory purchase.] — See Compulsory 

Purchase op Land, Vol. XI., p. 249, Nos. 1504- 
1514. 

23. Shares — In canal company — When so 
declared by local statute.]— Where a co. is formed 
by Act of Parliament for the purchase of kuids to 
make a canal, So the Act declares that the shares 
** shall be deemed personal estate So shall be trans- 
missible as such : — Held : though the profits 
arose out of land, the shares were personal pro- 
perty, passing as such to the assignees on the 
bkpey. of a proprietor . — Be Dilworth, Ex p, 
Lancaster Canal Navigation Co. (1832), 1 
Deac. So Ch. 411 ; Mont. So B. 94, L. C. 

AnnotaHona .‘—AjbHiL Bradley v, Holdaworth (1838), 1 Horn 

& H, 156. Mratd. Re Lashmar, Ex p, VaUanoe (1837). 

6 L. J. Boy. 58 ; Baxter v. Brown (1845), 7 Man. ft Q, 

198 ; Re Pearoe. Ex p, Llttledaie (1865), 6 De Q. M. ft G. 

714 : Deeilng ft Mo(3a^on v, Hibernian Joint Stock 

Banking Co7(1868), 16 W. H. 578. 
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24 , In railway company.] — Declaration 

for goods & chattels sold & delivered. Plea, that 
the goods So chattels were shares in a joint-stock 
CO., describing it so as to bring it within 7 & 8 Viet, 
c. 110, 8. 2, So negativ^ the exceptions. So alleging 
that no complete rogistration had been obtained. 
Beplication, that it was a co. for the purpose of 
making So maintaining a certain railway to be 
called the Grand Union, under the powers of an 
Act of Parliament, So that the railway could not 
be carried into execution without the authority 
of Parliament. It then averred provisional 
repstration according to the statute Held ; 
railway shares were goods So chattels. — Lawton 
V, Hickman (1846), 9 Q. B. 563 ; 4 By. So Can. 
Oas. 336 ; 16 L. J. Q. B. 20 ; 7 L. T. O. S. 430 ; 
10 Jur. 643; 115 E. B. 1300. 

Annotationa Reid. MiittrloU Seal v. Dent (1853), 5 Moo. 

Ind. App. 328. Mentd. Van Bovou’s Case (I8i6). 9 Q. B. 

669. 

.]—8ee Companies, Vol. IX., pp. 224, 225, 

349, Nos. 1433-1444, 2205-2211. 

Whether within Mortmain So Charitable 

Uses Acts.] — See Charities, Vol. VIII., pp. 270- 
272, Nos. 356-376 ; Companies, Vol. X., p. 1102, 
No. 7732. 


25. Stock.] — Stock So money in the funds are 
not goods So chattels. So do not pass by a grant 
of hona et caialla feUmum , — ^B. v. Capper (1817), 
6 Price, 217; 146 B. B. 687. 

Annotatiana: — ^Reld. Colonial Bank v, Whlnney (1885), 
30 Ob. D. 261. Mentd. R. V. Dover Oorpn. (1835), 1 Or. M. 
&K. 726. 


26. In foreign funds.] — Stock in foreign funds 

locally situate abroad, is personalty following the 
domicil of the owner, therefore a bequest of such 
stock by a party domiciled in England is liable 
to legacy duty . — Be Ewing’s Estate (1830), 
1 Cr. So J. 151 ; 1 Tyr. 91 ; 9 L. J. O. S. Ex. 37. 


AnnnkUiana Reid. A.-Q. v, Hope (1834). 2 a. & Ftn. 84 ; iZe 
Coalcs Estates (1841), 7 M. & W. 390; Thompson v. 
Advocato-Genoral (1845), 12 <31. & Fin. 1 ; R. e. Stamps 
& Taxes Comrs. (1840), 18 L. J. Q. B. 201 ; A.-Q. v, 
Napier (1851), G Exch. 217 ; Rc Trustee Relief Act, Bo 
W^op's Trusts (1864), 10 L. T. 174. Mentd. A.-G. v. 
Dimoiid (1831), 1 Or. & .1. 350 ; Be Bnico (1832), 2 Or. 8o J. 
436 ; A.-G. v. Jackson (ls;U), 8 Bli. N. 8. 15 ; Tyler t>. 
Bell (1837), 2 My. 8o Or. 89 : Hervey r. l^ltzpatriok (1854), 
Kay, 421 : A.-G. v. Giles (1860), 5 H. & NT 255 ; Black- 
wood V. H. (1882), 8 App. Cus. 82 ; Wlnans v. A.-G., 
[1910] A. a 27. 


Whether within Mortmain So Charitable 

Uses Acts .] — See Charities, Vol. VIII., p. 272, 
Nos. 378-383. 


Part II. — Possession. 


Sect. 1.— IN GENERAL. 


27. Meaning of term.] — (1) A mere parol gift 
of a chattel, unaccompanied by delivery of posses- 
sion, passes no property therein. 

(2) A wife, though living apart from her hus- 
band, cannot lawfully dispose by gift, even accom- 
panied by actual delivery of possession, of chattels 
acquired by her during the coverture ; but, in 
an action by the donee against a wrongdoer, 
for the conversion of chattels so given, it is not 
competent to deft, to set up the title of the hus- 
band. 

(3) A., as exor. of B., seized & sold as the goods 
of his testator a watch & several articles of dress 
So jewellery which C.,the niece of B.’s deceased 
housekeeper, claimed to be hers by gift, some of 
them from her aunt, So some from B. in whose 
house she had for many years lived with her 
aunt as a sort of adopted member of the family. 
The jury liaving found upon sufficient evidence 
that tlie articles in question had in fact been given 
to C. & were in her “ possession ” at the time of 
the conversion : — Held : C. was entitled to recover 
their value ; & it was not competent to A., who was 
a mere wrongdoer to urge, that, as those articles 
which came to 0. by from her aunt, the latter, 
haying a husband living, who, however, made no 
claim to them, had no authority to dispose of 
them. 


(4) “ Possession ” is a word of ambiguous 
meaning. In most instances, it is considered to 
import the manual custody of the chattel ; though 
a znan may also be said to be in possession of an 
article which he has not at the moment about 
his person (Erle, C.J.).— Bourne v, Fosbrooke 
(1866), 18 C. B. N. S. 616 ; 6 New Bep. 374 ; 34 
L. J. C. P. 164 ; 11 Jut. N. S. 202 ; 13 W. B. 
497; 144E. B. 546. 

AnnoUUiona : — da to (1) ReU. XJochrano v, Mooro (1890), 
25 Q. B. D. 57. As to (3) Reid. FeU v. Whitakor (1871)r 
41 L* J. Q. B. 78. 


28. .]--Thb Tubantia, No. 48, poet. 

29. Actual physical possession.] — (1) 

The owner of household goods which had been 


seized under a fi, fa. agreed vc'.rbally with an 
auctioneer that in consideration of his paying out 
the sheriff the auctioneer should hold possession 
of the goods, sell them by auction So pay over the 
balance, if any, to the owner. This agreement 
was reduced into writing & the sheriff was paid 
out, the man in x>osses8ion remaining in possession 
for the auctioneer : — Held : since the written 
a^pH^ement did not constitute the auctioneer’s 
title. So was not intended to So did not come into 
operation until possession had been actually trans- 
ferred from tliG sheriff to the auctioneer, it was 
not an “ assurance ” or a “ licence to take posses- 
sion,” or in any other respect a bill of sale within 
the Bills of Sale Acts, 1 878 & 1882. 

(2) I must say that I received a vciy candid 
answer from the Bar when I put the question, what 
was the difference in the nature of the possession 
between tlie possession by the sheriff &; the posses- 
sion by the man who held the property on the 
part of 0. ? It was . . . admitted that there was no 
<iifference at all in the character or quality of the 
possession. Tiien it comes to this, that the posses- 
sion of the sheriff ... in every case must be 
regarded as open to that question as to whether 
or not it is a physical possession or a formal 
possession ... I understand what possession is 
(at least, I think so), & 1 never understood that the 
possession of the sheriff was other than physical 
So actual possession ... I find that there was a 
man in the house for the pu^ose of preventing 
any other person interfering with . . . any of the 
property. . . . Therefore I should have thought 
that this possession was just as much a physical 
So actual possession as it is possible for any one 
man to have in articles which are distribute all 
over a house (Loro Hadsbury, 0.).— -Charles- 
worth V. Mills, [1892] A. C. 231 ; 61 L. J. Q. B. 
830; 66 L. T. 690; 66 J. P. 628; 41 W. B. 
129 ; 8 T. L. B. 484 ; 36 Sol. Jo. 411, H. L. ; 
reveg. S. C. eub nom. Mills v. Gharlesworth 
(1890), 25 Q. B. D. 421, C. A. 


[19091 A. 0 . 109 ;''lhi6lln dty Dohorty,‘[^^ 
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Beet, 1. — In general. Beet. 2 : Buib-eede, 1, 2, 3 6b 
4. jgecto. 3 <fi? 40 

A. O. 8S8 : Frenoli e. Gething, [1022] 1. K, B. 236. Aa 

to (2) Bod. Orlgg V. National Guordiim Asaoe., [1801] 

8 Ch. 206 : Hamsay «. Mamett. [1804] 2 6. B. 18 : 

Wtthezs V. Beny (1805), 30 Sol. Jo. 650; daph^ o. 
Ivee (1004), 01 L. T. 60 ; Dublin City Distillery t». Iboheity, 
‘1914] A. C. 823. GmeraUy, ReU. Morris v. Delobbol- 
[1802] 2 Oh. 352 ; ite JUavoy, Ex p, Trostee, [1018- 

kc. R. 110 . 

In contract lor sale of goods .] — See Sale 
OF Goods. 

In contract lor sale ol land .] — Bee Sale of 

Land. 

Within Distress Costs Act, 1817 (c. 98).]— 

See Distress, Vol. XVIll., p. 356, Nos. 932, 933. 

Within Bills ol Sale Acts .] — See Bills of 

Sat^, Vol. VII., pp. 110-118, Nos. 649-685. 

For purpose ol prosecution lor larceny.] — 

See Criminal Law, Vol. XV., pp. 912-923, Nos. 
10,032-10,045. 

Possession ol animals .] — See Animals, Vol. II., 
p. 212, Nos. 79-83. 

Possession ol church property.]— iScp, generally. 
Ecclesiastical Law, Vol. xlX., pp. 457 et aeq. 

Possession ol receivers .] — See Receivers. 

Constructive possession — Ol executors.] — See 
Executors, Vol. XXIIl., pp. 69, 70, Nos. 527- 
534. 

Amounting to lien .] — See Lien, Vol. 

XXXII., pp. 218-221, Nos. 30-61. 


Sect. 2.--DIFFI»ENT KINDS OF POSSESSION. 

Sub-sect. 1. — ^Possession op Owner. 

PrimA lacie right to possession.] — See Part III., 
Sect. 3, post, 

80. Constructive possession.] — (1) Wliei^e deft, 
is the owner ol a chattel & entitled to the possession 
of it, & pltf . wron^ully detains it from him after 
request, deft, has in law the possession, & pltf.’s 
wron^iil detention against the request of deft, 
would be no possession, but the same violation 
of the right of property as the taking of the chattel 
out of the actual possession of the owner. 

(2) The principles which ap^ly to the retaking 
possession forcibly of property in land, wrongfully 
withheld from the owner, apply also to the re- 
ception of personal chattels. — ^Blades v. Higgs 
(1861), 10 0. B. N. S. 713 ; 30 L. J. C. P. 347 ; 
4 L. T. 551 ; 25 J. P. 743 ; 7 Jur. N. S. 1289 ; 
142 E. R. 634 ; avibaequeni proceedings (1865), 
11 H. L. Cas. 621, H. L. 

Afmotationa: — Aa to (1) Refd. ChamborB v. Miller (1862). 

IS C. B. N. 8. 125 : HommlngR v. Stoke Poges Golf Qub, 

[19201 1 K, B. 720. GeneraUy, Bold. Muagrave v, 

Fofitor(1871). 24 L. T. 614. 

Ol buyer.] — See Sale of Goods. 

Ol administrator bclore grant.] — See 

Executors, Vol. XXlll., pp. 69, 70, Nos. 527- 
534. 

Of executor before probate.] — See 

Executors, Vol. XXIII., pp. 64, 65, Nos. 465- 
467. 

Possession ol oo-ovimers.] — ^^ScePart. HI., Sect. 4, 
post. 

Sub-sect. 2. — ^Possession of Bailee. 

Bee, generally, Baument, Vol. HI., pp. 53 ei aeq. 

Possession ol auctioneer.] — See Auction & 
Auctioneers, Vol. HI., pp. 46-47, Nos. 313-332. 

Possession ol factor.]— ,Sfec Agency, Vol. I., 
pp. 334, 335, No. 490. 


Sub-sect. 3. — ^Possession of Trespasser. 
See Trespass. 


Sub-sect. 4. — Possession of Finder. 

See Bailment, Vol. HI., pp. 64-67, Nos. 75-96 ; 
Criminal Law, Vol. XV., pp. 877-881, Nos. 9631- 
9672. 

Finder ol treasure trove.]— iSec Constitutional 
Law, Vol. XI., p. 588, Nos. 888, 889. 


Sect. 3.— ACQUISHION OF POSSESSION. 

81. Necessity for control.] — Pltf., while fish- 
ing for pilchards, had nearly encompassed the 
fish with a net ; but deft., by rowing his boat to 
the opening, disturbed the fish & prevented the 
capture. Pltf. brought trespass ; &, issues being 
joined, (a) on pltf.’s possession of the fish ; (5) on 
the fish bein||[ pltf.’s, in manner, etc. ; — Held : he 
was not entitled to recover ; no special custom 
of the fishery being proved. 

Whatever interpretation may be put upon such 
terms as “ custody ” & “ possession,” the question 
will be whether any custody or possession has been 
obtained here. I think it is impossible to say 
that it had, until the party had actual power over 
the fish (Lord Denman, C.J.). — ^Young v, 
Hichens (1843), 6 Q. B. 606; 1 Dav. & Mer. 
692 ; 2 L. T. O. 8. 420 ; 115 E. It. 228 ; aubae^ 
quent proceedinga (1844), 6 Q. B. 612. 

AnnoteUinna: — R^. The TubauUa, [1U24] P. 78. Mentd. 
Allen V, Flood, [1808] A. 0. 1. 

82. By delivery — Ol key.] — Delivery neces- 
sary to donations mortia cauad; & delivery of 
receipts for South Sea annuities not sufficient, 
though strong evidence of the intent. 

It never was imagined on that statute [21 Jac. 1, 
c. 19] that delivery of a mere symbol in name 
of the thing would be sufficient to take it out of 
that statute ; yet notwithstanding, delivery of 
the key of bulky goods, where wines, etc., are, 
has been allowed as delive^ of the possession, 
because it is the way of coming at the possession, 
or to make use of the thing ; & therefore the key 
is not a symbol, which would not do (Lord Hard- 
wicKE, C.). — ^Wabd V, Turner (1752), 2 Ves. 
Sen. 431 ; Dick. 170 ; 28 E. R. 276. 

Amwtatima Apld. Duffleld v, EIwoh (1827), 1 Bli. N. S. 
407. Could. Johnaon v, Btear (1863), 33 L. J. C. P. 130 ; 
Moore V, Uoore (1874), L. B. 18 Kq. 474 ; Dublin City 
Distillery v, Doherty. [10] 4 J A. C. 823 ; Wrlghtson v, 
McArthur & HutohisoDs, 11921] 2 K. B. 807. Bold. Bunn 
V. Markham (1816), 2 Marsh. 532 ; Walter v, Hodge 
(1818), 2 Swan. 92; Moore v. Darton (1851), 20 L. J. 
Ch. 626 ; Voal v, Veal (1859), 27 Beav. 303 ; Re Haioourt, 
panby v. Tucker (1883), 31 W. R. 578 : Rc Wasserberg. 
Union of London Sc Smiths Bank v, wasserberg, [1915] 
1 Cb. 195 ; Re Hawkins, Watts v, Nash, [1924] 2 C%. 47. 
Mentd. Tate v, Hilbert (1793), 4 Bro. C. C. 286 ; Hudson 
Spencer, [1010] 2 (jh. 285 ; Re Swinburne. Sutton v, 
thorler 


Feat 

83 . 


rley, [1926] Cb, 38. 

-.] — Possession of a house by 


delivery of the keys. 

By the contract immediate possession was to 
be given; & was given without doubt; though 
deft, says in his answer, he never took possession : 
but the keys being in his possession, it must be 
considered, that he was in possession. Without 
doubt by the delivery of the keys the possession 
was ready for him ; &, indeed, he had it (Grant, 
M.R.). — (iUEST V, Homfray (1801), 6 Ves. 818; 81 
E. R. 875. 

34 , ;j — Under the terms of an un- 

registered bill of sale of goods, given to secure a 


PART II. raOT. 8. SUB-BBOT. 1. 


pone^on of the whole by reason of 
posseesion of a port dioM not apply in 
the ease of seels. In relation to mere 


finders who were not kUlers. — D otub 
V. BAmnjRT (1872), 5 Nfld. L. R. 445. 
— ^NFLD. 
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debt, the grantor was to be allowed to remain in 
possession of the goods until default in payment 
of the debt after demand* Default having been 
made, the grantee became entitled undergo bill 
to take possession of the goods, &; accordingly 
demanded them from the owner of a house in which 
the grantor had placed them, & threatened to 
take them by force. The grantor, however, re- 
mained in possession of the goods until she illed a 
petition for liquidation : — Held : (1) the fact 

that the grantee was entitled to & demanded 
possession did not take the goods out of the 
grantor’s possession within Bills of Sale Act, 1854 
(c. 36), & the trustee in liquidation was entitled 
to the goods as against the grantee ; (2) if the 
grantor had bailed the goods with a bailee to hold 
on account of the grantor, the goods would still 
have been in the possession of the grantor within 
Bills of Sale Act, 1854 (c. 30), & would not have 
been taken out of the grantor’s possession by the 
fact that the grantee was entitled to & demanded 
possession. 

(3) The delivery of a key is an ordinary symbol 
used to notify a change in the possession of the 
premises to which the key gives the means of 
entrance. The possession of premises cannot be 
changed solely by the delivery of a key, but 
where the delivery of a key is accompanied by an 
act which may amoimt to a change in the posses- 
sion of the premises, the delivery of the key is 
strong evidence that it was the intention of the 
parties that the possession of the premises to which 
the key gives the means of entrance should be 
changed (Melijsh, L.J.). — ^Ancona v. Bogers 
(1876), 1 Ex. D. 285 ; 46 L. J. Q. B. 121 ; 35 
L. T. 115 ; 24 W. B. 1000, C. A. 

AnnoMiona :-^Aa U) (1) Coiud. Lincoln Waggron & Enffinc Co. 

V. Mnmford (1879). 41 L. T. 655. Ocnerally, Mentd. He 

Henley, Ex v. Fletcher (1877), 6 Ch. D. 809 ; Haiuflay v, 

Margrett, [1894] 2 Q. B. 18. 

.] — See, further, of Sale, Vol. 

VII., pp. 20, 111-113, Nos. 93, 658, 662, 663, 66.5 ; 
Supp. II., Bills of Sale, p. 221, No. 03a; 
Sai,b of Goods. 


36* Of symbol.] — ^Ward v. Turner, No. 

32, ante. 

.] — See, further. Sale of Goods. 

Of invoice or delivery order .] — See Bili,b 

OF Salk, Vol. VII., pp. 19, 20, Nos. 87, 88 ; Sale 
OP Goods. 

36, By taking— Wrongful takng.] — Mason v. 
Lickbabrow, No. 41, yoeU 

.] — See, generally. Criminal Law, V^ol. 

XV., pp. 865 et seq. 

Lawful taking .] — See Execution, Vol. 

XXI., pp. 415 et seq.; Distress, Vol. XVIII., 
pp. 260 et seq. 

Zl. By agreement.]— C harlesworth v. Mills, 
No. 29, ante, 

38. By ownership of land on which chattels 
situated.] — The possessor of land is generally 
entitled, as against the finder, to chattels found 
on the land. 

Deft., while cleaning out, under pltfs.* orders, 
a pool of water on their land, found two rings. 
He declined to deliver them to pltfs., but failed 
to discover the real owner. In an action of 
detinue : — Held .* pl^s. were entitled to the rings. 

The genersd principle seems to me to be that 
where a person has possession of house or land, 
with a manifest intention to exercise control 
over it & the things which may be uppn or in it, 
then, if something is found on that lar^, whether 
Jgr an employee ol the owner or by a stranger, 
^e presumption is that the possession of that 
thing 18 in the owner of the locus in quo (1a)bd 
Bttssell op Killowbn, C.J.).— ^uth Stafpobd- 


SHIRE Water Go. v. Sharman, [1896] 2 Q. B. 44 ; 
65 L. J. Q. B. 460 ; 74 L. T. 761 ; 44 W. R. 653 ; 
12 T. L. R. 402 ; 40 Sol. Jo. 532, D. 0. 

AnnoUaUm: — Oonid. JohxiBon v. Plokerlng*. [1907] 2 K. B. 

437. 

89. .] — A railway co. by a ** ledger 

agreement ’’ opened a credit account with a coal 
merchant for the carriage of his coal, the co. to 
have a continued lien upon the coal conveyed on 
their lines or being at any time on ground rented 
of the CO. for all charges due to them, & to be at 
liberty to sell & dispose of any of the coal to satisfy 
the lien, with the right to close the account by 
giving one day’s notice. By separate agreement 
the CO. let to the merchant allotments mthin the 
railway yard for the puroose only of stacking & 
dealing with the coal. The co. had the keys of 
the yard gates & kept them locked at certain 
times. The payments being in arrear, the com- 
pany closed the account, locked the gates, & 
detmned the coal : — Held : the inference of fact 
from the circumstances was that both parties 
intended the co.’s right of detainer to be preserved 
& if necessary enforced against the coal while in 
the railway yard ; the ledger agreement conferred 
no licence to take possession of personal chattels 
or charge or equity thereon & was not a bill of 
sale within the Bills of Sale Acts ; &; the trustee 
in the merchant’s bkpey. had no claim against 
the co. in respect of the detainer. 

I think the railway co. were in possession of 
this coal. The whole object of the arrangement 
made between them & L. was that they should 
retain a lien & a physical control, secured by re- 
taining the coal within their yard, of which they 
could lock the gates if L. was in arrear. . . . True, 
there was a demise to L. of an allotment in the 
yard whereon this coal was stacked. That en- 
titled him to occupy tlie allotment. But did 
that occupation comer upon him the exclusive 
possession of everything he placed on the allot- 
ment ? I cannot see why it should. An officer 
may be in possession of goods whether debtor 
has a lease or even the fr^hold of the house in 
which the goods arc placed. 1 cannot perceive 
any necessary dependency between the occupation 
of a piece of land & the exclusive possession of 
chattels which lie on it. Nor, in my opinion, 
can it signify for this purpose whether the occupa- 
tion of the land is under a demise or merely by 
licence (Lord Lorbburn, C.). — Great Eastern 
Ry. Co. V. Lord’s Trustee, [1909] A. C. 109; 
78 L. J. K. B. 160 ; 100 L. T. 130 ; 25 T. L. R. 
176 ; 16 Mans. 1, H. L. ; reveg. S. C. siib nom. 
Lord’s Trustee v. Great Eastern Ry. Co., 
[1908] 2 K. B. 54. C. A. 

Annotation : — Mentd. TiUey v. Bowman* [1910] 1 K. B. 745. 

By finding .] — See Bailment, Vol. III., pp. 64, 
65, Nos. 75-82 ; Criminal Law, Vol. Xv., pp. 
877-879, Nos. 9631-9646. 

By passing to executor or administrator .] — See 
Executors, Vol. XXIII., pp. 64, 67, Nos. 465, 
466, 502. 


Sect. 4.— RIGHTS ANNEXED TO POSSESSION. 

40. Primft facie evidence of title.] — C. v. M. 
(1520), Y. B. 12, Hen. 8, fo. 9, pi. 2. 

Annatationa: — Oonfd. Button v.‘ Moody (1697), 1 Ld. 

Baym. 250. Refd. Barrington’s Oase (ISIOL 8 Oo. Rep. 
136 b ; Blades v. Higgs (1865), 20 O. B. N. B. 214. Mentd. 
Pan) V. Stunmerbayos (1878), 39 L. T. 674. 

41. .] — Possession of ^oda is primd 


fade evidence of title ; but that possession may 
be precarious, as of a deposit ; it may be criminal, 
as of a thing stolen ; it may be qualified, as of 
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Seel, 4 . — RigMa annexed io posaeaeion. Sed. 5. 
Pari III, Secta, 1 cfc 2 ; Sf4b~8eci. l.J 

things in the custody of a servant, carrier, or a 
factor. Here possesuon without a just title gives 
no property, & the person to whom such posses- 
sion is transferred by delivery must take his 
hazard of the title of his author (Lord Lough- 
borough). — ^Mason V . IjICKBAbrow (1790), 1 Hy. 
Bl. 367 ; 126 E. B. 200, Ex. Ch. ; on appeal, aub 
nom. Lickbarbow v. Mason (1793), 4 Bro. Pari. 
Oas. 67, H. L. 

Aimolationa : — ^Bsld. SalomonB v. Nleson (1788), 2 Term 
Hep. 674 : Coxe v. Harden (1803), 4 East, 211 : Newsom 
V, lliomton (1806), 6 East, 17 ; Christy o. How (1808), 

1 Taunt. 300 ; Patton v. Thompson (1816), 6 M. & S. 
350 ; Bloxam v. Sanders (1825). 4 B. & C. 041 ; Qiles v. 
Grover (1832), 0 Bli^. 128 : Re Wostsynthlus (1833), 2 
Nov. & M. K. B. 644 : (inmey v. Bohrend (1854), 3 
E. &. B. 622 ; Griffiths v. Perry (1850), 1 E. & E. 680 ; 
The Tigress (1863), Brown. &; Lush. 38; Tho Figlia 
Hagglore (1868), L. H. 2 A. & E. 106 ; Tho Freedom (1871), 
lTh. 3 P. C. 504 ; Loask v. Scott (1877). 2 <2. B. D. 376 ; 
Glyn MUls v. East & West India Dock Co. (1882), 7 App. 
Cas. 501 ; Sowell «. Burdick (1884), 10 App. Glas. 74 ; 
Hlmmer v. Webster, [1002] 2 CSi. 163 : Commonwealth 
Trust V. Akotoy, [1026] A. C. 72. Mentd. Slubey v. 
Heyward (1705), 2 Hy. Bl. 504 ; WeJloy v. Montgomery 
(1803), 3 East, 585 ; Martini v. Coles (1813), 1 M. & S. 
i40 ; Gibson v. Oamithers (1841 ), 8 M. & W. 321 ; Thomp- 
son V, Domlnr (1346), 14 M. &. W. 403 ; Grant v. Norway 
(1851), 10 C. B. 665 : Re North British Australasian Co. 
&, Joint Stock Co.'s Acts. 1856 & 1857, Ex p. Swan (1850), 

7 0. B. N. S. 400 ; Tayler e. Groat Indian Peninsular Hy. 

m , 28 L. J. Ch. 285 ; Swan v. North British Aus- 
an Co. (1803), 2 H. &; C. 175 ; The Marie Joseph 
(1866), Brown &. Lush. 440 ; Hodger v. Comptoir 
a'Esooippte de Paris (1860), L. R. 2 P. C. 303 ; Chartered 
Bank of India, Australia, A C3iina «. H'^nderson (1874), 
L. H. 5 P. C. 501 : Goodwin v. Hobarts 1875), L. R 10 
Exoh. 337 : Arnold v. Cheque Bank, Same v. City Bank 
(1876), 1 C. P. D. 578 ; He Cook, Ex p. Hosevoar China 
day Co. (1870), 11 C%. D. 560 : Re. Knight, Ex p. Golding 
Davis h880), 42 L. T. 270 ; Cassaboglou v. Gibb (1883), 
11 Q. B. D. 707 : N&hmaschinen Fabilk (late Fiistor & 
Itosqmann) Act. r. Pickford, Lee & Harris (1 888), 4 T. L. H. 
617 : Bank of England v. Vagllono, 11891] A. C. 107 ; 
Nash V. 1)0 ^ville, [1000] 2 Q. B. 72 ; Farouharson v. 
King. [10021 A. C. 325 ; Booth 8.8. Co. «. Cargo Meet 
Iron Co., [1916] 2 K. B. 570 : London Joint Stock Bank v, 
Macmillan & Arthur, [1018] A. C. 777 : McDonald e. 
Nash, [1024] A. C. 625 ; Jones v. Waring A GUlow, [1926] 
A. C. 670. 

42. Against wrongdoer.]—! am of opinion 

that tho law is that a person possessed of goods 
as his property has a good title as against 
every stranger, i that one who takes them from 
him, having no title in himself, is a wrongdoer, & 
cannot defend himself by showing that there was 
title in some third person ; for against a wrong- 
doer possession is a title. . . . The presumption 
of law is that the person who has possession has 
the property (Lord Campbell, C.J.). — Jeffries 
V. Great Western Ry. Co. (1866), 5 E. & B. 
802 ; 26 L. J. Q. B. 107 ; 26 L. T. O. S. 214 ; 2 
Jur. N. S. 280 ; 119 E. B. 680 ; aub nom, Jeffries 
V. South Western By. Co., 4 W. R. 201. 
AnnntaHona : — Conid. Freshney v. Wells (1857), 26 L. J. Ex. 
129 ; Tho WJnkflold, [1002] P. 42 ; Eo^m Construction 
Co. V, National Trust Co. A Schmidt, [1014] A. C. 107. 
Bold. Bag^oy e. Davey (1951), 29 L. T. O. 8. 211 ; 
Glenwood Lumber Co, v, Phillips, [1004] A. C. 405. 

43, ,] — ^Bourne v, Fosbrooke, No. 

27, ante, 

44. .] — Where there is in pltf. a 

right of possession, coupled with a title to goods, 
though the title may be liable to be defeat^ by 
the claim of a third person, yet if the third person 
has not intervened, a wrongdoer cannot set up 
the jua tertii as an answer to an action against 
him by pltf.— -Barker v, Furlong, [1891] 2 Ch. 


172 ; 60 L. J. Ch. 368 ; 64 L. T. 411 ; 39 W. R. 
621; 7T. L. R. 406. 

Annotations: — ^Beld. Re Blagnus, Ex p, Salaman (1010), 
80 L. J. K. B. 71. Mentd. ConsoUdated Co. v. Cu^, 
[1892] 1 Q. B. 405. 

46. .] — In an action against a 

stranger for loss of goods caused by his negligence, 
the bailee in possession can recover the value of 
the goods, although he would have had a good 
answer to an action by the bailor for damages 
for the loss of the thing bailed. 

The position, that possession is good against 
a wrongdoer & that the latter cannot set up the 

a tertii unless he claims under it, is well estab- 
ed in our law, & really concludes this case 
against resps. As I shall show presently, a long 
series of authorities establishes tliis in actions 
of trover A trespass at the suit of a possessor ; 
& the principle being the same, it follows that he 
can equally recover the whole value of the goods 
in an action on the case for their loss through the 
tortious conduct of deft. I think it involves this 
also, that the wrongdoer who is not defending 
under the title of the bailor is quite unconcerned 
with what the rights are between the bailor & 
bailee, & must treat the possessor as the owner 
of the goods for all purposes quite irrrspective 
of the rights & obligations as between him &; the 
bailor (Coluns, M.R.). — The Winkpield, [1902] 
P. 42 ; 71 L. J. P. 21 ; 85 L. T. 668 ; 60 W. R. 
246 ; 18 T. L. R. 178 ; 46 Sol. Jo. 163 ; 9 Asp. 
M. L. C. 259, C. A. 

Annotations :—H!onMd. Glenwood Lumber Co. v. Phillips 
11904] A. 0. 405 : Eastern Constmotion Ck>. v. National 
Trust Co. & Bcbmidt. [1914] A. C. 107. Beld. Plasyooed 
CoUioTiesCo. v. Partridse, Jones (1012), 81 L. J. K. B. 723 ; 
The Rosalind (1020), 90 L. J. P. 126 ; Tho Joannls Vatis. 
[1922] P. 92; Tho Zolo, [1022] P. 9. Mentd. Elliott 
Steam Txig Co. v. Shipping Controller, 11022] 1 K. B. 127 ; 
G. N. Ry. V. L. E. P. Transport A Depository, [1922] 2 K. B. 
742 ; Mersey Docks A Harbour Board v. Hay, [1023] 
A. C. 345. 

46. .] — It is a well established 

principle in English law that possession is good 
against a wrongdoer, & the latter cannot set up 
a jua tertii unless he claims under it (Lord Davey). 
— Glenwood Lumber Co., Ltd. v, Phillips, [1904] 
A. C. 405 ; 73 L. J. P. 0. 62 ; 90 L. T. 741 ; aub 
nom, Glenwood Lumber Co., Ltd. v. Bishop, 
20 T. L. R. 531, P. C. 

Annotations : — ^Re!d. Clarkson & Forgie v, Wlshart & Myers, 
[1913] A. C. 828 ; McPherson v, Tomiskaming Lumber 
Co,, [1913] A. C. 145 ; Eastern (jonstrucUon Co. v. National 
Trust Co. A Schmidt, [1914] A. C. 197. 

47. .] — Eastern Construction 

Co., Ltd. v. National Trust Co., Ltd. & Schmidt, 
[1014] A. C. 197 ; 83 L. J. P. C. 122 ; 110 L. T. 
321, P. C. 

48. .] — In 1922 pltfs. fitted out an 

expedition to salve cargo from the wreck of a 
Dutch steamship which had sunk in 1916 in the 
North Sea in over one hundred feet of water. 
Pltfs. worked at the scene of the wreck whenever 
the weather A tides permitted during the summer 
of 1922 A from Apr. to July, 1923. During that 
time they had succeeded in cutting a hole into 
No. 4 hold, had buoyed the wreck, A had extiacted 
some portions of cargo of little value at a cost of 
over £40,000. In July, 1923, the defts., British 
subjects A partners in a rival salvage co., arrived 
on the scene in a British registered ship. A, bv 
sending down their own divers A interfering with 
pltfs.’ diving operations, tried to secure possession 


PART 11. SECT. 4. 

48 i, Primd facie evidence of Uile - 
Against ^wrongdoer,) — Gilmour 
Buck (1874), 24 C. P. 187.— GAN. 


48 u. 

LANS (1882), 7 B. a 


-.1 — McDonald 
1.^462.— GAN. 


42 ill. .] — The actual poe- 

aeasion of goods, or such use A control 
as the nature of the subject admits of, 
is priTnd facie evidence of ownership 
to found an action for damages. — 
Gaudrt V, Canadian Pacifio Ry. Co. 
(1896), 11 Man. L. H. 60.— GAN. 

48 Iv. •}— Where a ponoD 


who has been in possession of property 
for several years without title is dis- 
possessed by another, who also has no 
Title, the former is entitled to be re- 
stored to possession. — Bodha Gan- 
DERi V, Ashlokb SiNGn (1026), I. L. R. 
5 Pat. 765.— IND. 
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of the wreck & cargo, & either prevent further 
work on the part of pltfs. or establish themselves 
with the pltfs. in concurrent occupation : — Held : 
pltfs. were sufflciently in occupation of the wreck 
to exclude third parties from mterfering with the 
property. 

I have also taken this to be a true proposition 
in English law ; a thin^ taken by a person of 
his own notion & for himself & subject in his 
hands or under his control to the uses of which 
it is cf^able, is in that person’s possession 
(Duke, P.). — The Tubantia, [1924] P. 78 ; 9.3 
L. J. P. 148 ; 131 L. T. 670 ; 40 T. L. R. 335 ; 
16 Asp. M. L. C. 346 ; 18 Lloyd, L. R. 158. 

49. Against all the world — Owner of land 

containing fossilised boat.] — E lwes v , Brigg Gas 
Co., No. 10, ante, 

Against mortgagee.] — See Mortgage, Vol. 

XXXV., pp. 406-410, Nos. 1474-1497. 

60. Presumption of lawful acquisition.] — 

Pltf., as lord of the manor of Creat Tey, which 
he acquired by purchase in 1923, brought the 
present action of detinue to recover possession of 
cei'tain ancient ct. rolls of iliat manor, which 
were of mere historical interest & which before 
his purchase pltf. had seen advertised for sale 
by deft., who, having purchased them in 1902, 
from P., a waste paper dealer, had commenced 
advertising them for sale ten years before the 
commencement of the present action : — Held : in 
the absence of evidence to tlie contrary, it must 
be presumed tliat P. acquired the roUs lawfully 
in the ordinary course of his business from either 
the lord oi the steward of the manor. — ^Beaumont 
V. Jeffery, [1925] Oh. 1 ; 03 L. J. Oh. 532 ; 132 
L. T. 246 ; 40 T. L. R. 796 ; 68 Sol. Jo. 867. 

Right of action for trespass.] — See Trespass. 

Right of action for trover.)— Bailment, Vol. 
III., pp. 112, 113, Nos. 360-364, 367 ; Trover. 

Right of action for negligence.] — See Bailment, 
Vol. III., p. 113, No. 365. 

Rights of flnder.] — See Bailment, Vol. HI., 
pp. 64-67, Nos. 75-95. 

Rights of mortgagee.] — See Mortgage, Vol. 
XXXV., pp. 399-401, 409, Nos. 1409-1424, 1493. 

Damages for deprivation of use.]— Damages, 
Vol. II., ])p. 86, 87, Nos. 53-58. 


SBOf. 5.— LOSS OF POSSESSION. 

51. By agreement — Without physical change 
of possession.] — Chablesworth v. Mills, No. 29, 
ante, 

52. By production under subpoena.] — Upon 
the hearing by a magistrate of an application for 
the extradition of a fugitive criininal upon a 
chi^e of theft conunitted in France, certain 
articles were produced under a subpoena duces 
tecum by a witness who had purchased them from 
accused person in England, & were identified as 

art of the property stolen. The magistrate, 
aving committed accused to prison, to await a 
warrant from the Secretary of State for his extra- 
dition, orally directed a constable in ct. to take 
charge of the property so produced & identified 
in order that it might be produced at the trial in 
France. The purchaser applied under Justices 
Protection Act, 1848 (c. 44), p. 6, for an order 
directing the magistrate to order the property to 
be delivered up to him : — Held : assuming the 
ct. had jurisdiction to make the order, the pur- 
chaser's possessory title, if any, to the goods had 
been lawfully divested by reason of their passing 
out of his possession under the subpoena duces 
tecum & he was therefore not entitled to the relief 
asked. — R. v, Lusiungton, Ex p, Otto, [1891] 1 
Q. B. 420 ; 70 L. T. 412 ; 58 J. P. 282 ; 42 W. R. 
411 ; 17 Cox, O. C. 764 ; 10 R. 418 ; suh nom. 
Be Ebstein, Ex p, Otto, 10 T. L. R. 57, D. C. 

By abandonment.] — See Criminal Law, Vol. 
XV., pp. 904, 905, Nos. 9927-9930. 

Of ship.] — See Insurance, Vol. XXIX., 

pp. 287-290, Nos. 2338-2354 ; SinppTNG. 

By delivery.] — See, generally, Sect. 3, ante, 

To servant.] — See Criminal Law, Vol. XV., 

pp. 800-894, Nos. 9769-9822. 

By distress.] — See, generally. Distress, Vol. 
XVIII., pp. 260 et seq. 

By execution.] — See, generally. Execution, Vol. 
XXI., pp. 415 d seq. 

By lien.] — See, generally. Lien, Vol. XXXII., 
pp. 215 et seq. 

By trespass.] — See, gerierally. Trespass. 
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Sect. 1.— PERSONAL CAPAOTY. 

Aliens .] — See Aliens, Vol. II., pp. 132-134, 
147-154, Nos. 83-96, 200-249. 

Charities.] — See Charities, Vol. VIII., pp. 205- 
278, Nos. 273-601. 

Corporation.] — See Corporations, Vol. XIII., 
pp. 372-373, Nos. 1037-1045. 

Ecclesiastical persons & corporations.] — See 
Ecclesiastical Law, Vol. XIX., pp. 467 et sea. 

Infants.] — See Infants &; Children,, Vol. 
XXVIII., pp. 186, 187, Nos. 441-449. 

Married women.] — See Husband & Wife, Vol. 
XXVII., pp. 83-100, Nos. 653-792. 


Sect. 2.— ACQUISTHON OF OWNERSHIP. 

Sub-sect. 1. — ^By taking Original Possession. 

53. General rule.] •— C. v. M. (1620), Y. B. 12 
Hen. 8, to. 9, pi. 2. 

AmMtations : — Stefd. Sutton v. Moody (1606). J Ld. Raym. 
250 : Blades v. Higgs (1865), 12 L. T. 615. Mentd. 
Barrington's Case (1610), 8 Co. Rep. 136 b ; Godge v. 
Minne (1613), 2 BuM. 60 ; Athlll v. Corbet (1618), Cro. 
Jac. 463 ; Mlllen v. Fandrye (1626), Poph. 161 ; Paul v. 
Summerbayes (1878), 4 Q. B. D. 0. 

54. No natural ownership — Where right in 
another.] — ^Thero can be no occupancy natural of 
anything wherein another than the occupant hath 
right. 


PART III. SECT. 2, SUB-SECT. 1. 
b. Timber.] — Pltf. cut timber on 
Crown land without licence. Before 
t^ timber was taken away, deft, 
obtained a licenoe from the Crown to 
J.— VOL. XXXVII. 


cut timber on the same land. Sc after- 
wards took possession of the timber 
Sc hauled it away : — Held : under 
R. S., 0 . 133, 8. 6. the right to the 
timber vested in deft. — LBianroN v. 


Bohan (1866), 11 N. B. R. (6 All.) 
440. — CAN. 

0. .] — Maoprebson V. Fbb- 

DERTOTON BOOM Oo. (1860), 12 

N. B. R. (1 Han.) 337.-OAN. 

M 
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Sect, 2. — Acquiaiiion of ownership: Siib-sects. 1,2, 
3, 4, 5, 6 d? 7.] 

A claim without actucJ poBscssion cannot make 
a man a natural occupant (Vaughan, C.J.). — 
H 0 I 4 DEN V, Smallbbooke (1007), Vaugh. 187 ; 124 
B. R. 1030. 

Armotaiione: — Mentd. Doe d. Lompriere v, Martin (1777), 
2 WzD. Bl. 1148 ; Zouch d. Forse v, Forse (1806), 3 Smith, 
K, B. 191 : Fowko V, Borlnfirton, [1014] 2 308. 

55. Necessity for actual possession.] — Holden 
V, Smallbbooke, No. 54, ante. 

Animals feree naturae.] — See Animals, Vol. II., 
pp. 205-212, Nos. 17-83 ; Fishebies, Vol. XXV., 
pp. 31, 50, Nos. 280-296, 600-606 ; Game, Vol. 
XXV., pp. 350, 351, Nos. 21-20. 

Copyright.] — See Oopybight, Vol. XIII., pp. 
182-188, 200, Nos. 182-236, 366-360. 

Patents & Inventions.] — See, generally. Patents. 


Sub-sect. 2. — ^By Succession to Title of 
Pbevious Owneb. 

By gift.]— -iScc, generally. Gifts, Vol. XXV., pp. 
501 el seq. 

On Intestacy.] — See, generally. Descent, Vol. 
XVIII., pp. 17-28, Nos. 161-283. 

Under will.] — See Wills. 

By purchase.]— /STec Sale op Goods. 

r Of goods seized In execution.] — See 

Execution, Vol. XXI., pp. 516-61;^ Nos. 015-030. 

In market overt.] — See Mabkbts, Vol. 

XXXIII., pp. 660-663, Nos. 428-478. 

Right of corporations to succeed.]— Oor- 
POBATIONS, Vol. XIII., pp. 372, 373, Nos. 1037- 
1046. 

Rights of executors or administrators before pro- 
bate or grant of administration.] — See Executors, 
Vol. XXIIT., pp. 59-61, 62-07, Nos. 304-406, 417- 
470, 484-500. 

Property situated abroad.] — See Conflict of 
Laws, Vol. XI., pp. 365 et seq,; Executors, Vol. 
XXTTI., p. 85, Nos. 724, 725. 


Sub-sect. 3. — ^By Change op Possession. 

56. Taking In execution.] — Where a sherilT 
seized bank not>es & money under a fi, fa, & 
immediately thereupon appropriated them to an 
execution under another fi, fa, against the first 
execution creditor : — Held : Judgments Act, 1838 
(c. 110), s. 12, did not justify such appropriation, 
& the first execution creditor had a right to have 
the proceeds of the levy paid over to hun. 

Tlie meaning of Judgments Act, 1838 (c. 110), 
s. 12, is, that money, bank notes, bills, etc., taken 
in execution by the sheriff, are to be placed on 
the same footing as goods, & the proceeds of goods 
taken in execution, & to be subject to the same 
rights & liabilities. . . . Goods taken in execution 
do not, by the act of seizure, become the property 
of the execution creditor, although it is the duty 
of the sheriff to pay over the proceeds to him ; & 
so in the cose of money, bank notes, etc., seized, 
the sheriff is only bound to pay over the proceeds 
of the levy, although he may, if he pleases, pay over 
the very money, bonk notes, etc., seized (per Cur.), 
—Dollingridoe V. Paxton (1861), 11 C. B. 683 ; 
2 L. M. & P. 654 ; 21 L. J. C. P. 30 ; 18 L. T. O. S. 
140; 16Jur. 18; 13dE. B. 643. 

-—J]—Se€, generally, [Execution, Vol. XXI., 

pp. 416riffcg, • 

taking,] — Goods were obtained 
from defts. by A, by false pretences. & were after. 


wards sold by him to pltf., from whose possession 
they were subsequently retaken & removed by 
defts. ; & in trover against defts., for such seizure 
& conversion, pltf, recovered a verdict for £146, 
the value of the goods. At the time the action 
was brought & tried, pltf. was aware that A. was 
in custody awaiting his trial for the above offence, 

6 A. was, in fact, tried & convicted thereof on 
the day after pltf. had recovered the aforesaid 
verdict. Upon a rule for a new trial, on the ground 
that the jmy should have been directed to take into 
consideration the probability of A.*b conviction 
for false pretences, & that the damages were 
excessive : — Held : by the effect & operation of 

7 & 8 Geo. 4, c. 20, s. 67, upon the conviction of A. 
there was relation back to the time of the fraud 
committed by him upon defts.. So that the goods 
remained the property of defts. from the first, 
the property therein never having been out of them, 
& what they did was simply to retake possession 
of their own property ; So the ct. made the rule for 
a new trial absolute, subject to pltf.*s assenting 
to a stay of proceedings upon payment of the costs 
of the action So of the rule, with 40fl. damages. — 
Nickling V, Heaps (1870), 21 L. T. 754. 
Annotations : — Dbtd. Lindsay v, Cnndy (1876), 1 Q. B. D. 

348 ; Moyoo v. Nowington (1878), 27 W. K. 319 ; Vilmont 

V, Bontley (1880), 18 Q. B. D. 322. 

58. -.] — Under Larceny Act, 1861 (c. 06), 

s. 100, which provides that if any person guilty of 
a misdemeanour in obtaining goods, such as obtain- 
ing goods by false pretences, shall be indicted by 
ilie owner of the property So convicted, in such 
c^ the property shall be restored to the owner or 
his representative. So the ct. before whom any 
person shall be tried for any such misdemeanour 
shall have power to award writs of restitution for 
Uie property, or to order the restitution thereof 
in a summary manner ; when a contract for the 
sale of goods has been induced by false pretences. 
So the owner of the goods has prosecuted the 
fraudulent buyer to conviction, the property in the 
goods revests in the owner on & at the date of 
the conviction, So he can then recover them from the 
person in whose possession they are, even though 
that person had before the conviction bought them 
in market overt, or otherwise, without notice of 
the fraud. 

It is not necossaiy as a condition precedent to the 
recovery of the goods that an order of restitution 
should have been obtained. 

If the goods were not sold in market overt the 
statute was not wanted, for a thief has no property 
in stolen goods (Lord Esher, M.R.). — ^Vilmont 
V. BENTI.EY (1886), 18 Q. B. D. 322 ; 56 L. J. Q. B. 
128 ; 56 L. T. 318 ; 51 J. P. 436 ; 35 W. R. 238 ; 
3 T. L. B. 185, 0. A. ; affd, sub nom, Bentley v, 
Vilmont, 12 App. Cas. 471, H. L. 

An^tatioM Da^e r. WUflon, [1895] 1 Q. B. 653. 

Mentd. R. V, Georg© (1901), 65 J. P. ^9. 

Finding.]— B ailment, Vol. III., pp. 66, 67, 
N^oS. 03—05. 

Revesting of stolen property.]— fifec Markets 
So Pairs, Vol. XXXIIL, p. 563, Nos. 482-58^ 

Bills of exchange So other negotiable Instruments.] 
—See, generally, Bir^ of Exchange, Vol. VI., 
pp. 0 el seq, 

69. Money.]— Pltf. presented, on behalf of his 
employer, a cheque at defts.* banking-house. 
Defts.’ cashier counted out the amount in notes 
gold So silver, So placed it on the counter. Pltf! 
took it So counted it. So was in the act of counting 
it a second time, when the cashier, having dis- 
covered that the drawer’s account was overdrawn 
demanded the money back. So upon pltf.’s refusal! 
detained him So took it from him by force : — HM : 
the umufiTtv iu the uotea Sr. mnnAV hpd fmm 
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the bankers to the bearer of the cheque, & the 
payment was complete & could not be revoked. — 
Ohambeks V . Miller (1802), 13 V . 13. N. S. 125 ; 
1 New Rep. 05 ; 32 1.. J. 0. P. 30 ; 7 I.. T. 850 ; 
OJur.N.S. 020; 11 W. R. 230 ; 1 13 E. 11.50. 
Annotatitms Mentd. It. r. Prliico (18G8), 19 L. T. 364 ; 
Pollard V. Bank of England (1871), L. 11. 6 Q. B. 623 ; 
Dentfioho Bonk (London Agency) v. Hcrin) (1895), 73 L. T. 
669 ; Soo. deR Hotels lo Touquet l*nris-Plago v. duinroingH, 
[1922] 1 K. B. 451 ; Barclay v. Malcolm (1925), 133 L. T. 
512 : Jones V. Waring & Glllow, 11925] 2 K. B. 612. 

.1 — See Money and Money-Lending, Vol. 

XXXV., pp. 107, 168, Nos. 2-10. 


Sub-sect. 4. — ^By Accession. 

60. Where species changed.] — ^Anon. (1400), 
Y. B. 6 Hen. 7, fo. 15, pi. 0. 

Annotation Reid. Hartop v. Hoarc (1713), 1 WIls. 8. 

61. .1— Anon. (1500), Moore, K. B. 10; 

72 E. R. 411. 

62. Chalk changed into lime.] — (1) A. hav- 

ing taken possession of land belonging to B., dug 
chalk from the soil & converted it into lime. B. 
recovered jud^ent in ejectment, &; upon execu- 
tion of the writ of possession turned A.’s servants 
off the premises, refusing, at the same time, to 
allow them to remove the lime remaining on the 
premises. TTpon trover for the lime : — //eld : these 
facts did not necessarily amount to a conversion. 

(2) Semhle : by the change of the chalk into lime 
tlie property in it vestt^d in A. — Thorogood v. 
Robinson (1845), (S q. B. 769 ; 14 L. J. Q. B. 87 ; 
4 L. T. O. S. 292 ; 115 E. R. 290. 

63. Goods laden on ship.] — The ownership of 
goods laden on board a general ship, is, primO faeWt 
in the party who was possessed of the ship at the 
time that the goods were received on board. — 
Brancker V. Molyneux (1841), 3 Man. & (3. 84 ; 
Drinkwater, 229; 3 Scott, N. R. 332; 10 L. J. 
0. P. 310 ; 5 Jur. 773 ; 133 E. R. 1067 ; subsequent 
proceedimfs (1842), 4 Man. & G. 226. 

64. Bricks built Into house.] — (1) If 1 employ 
a builder to build me a house, & he does so 
with bricks wliich are not his, I apprehend that 
tlK^y become mine, At that ilieir former owner 
cannot recover them or their value from me 
(Ltndij^y, L..T.). 

(2) If bricks or timber belonging to A. be 
wrongfully taken by B. & built by him into a house 
belonging to €., A. cannot r(?cover them against 
C., though their identity is clear, At the reason is 
given that the nature of the material is changed & 
that it has become rt^al property (Kay, L.J.). — 
Gough v. Wood & Co., [1894] 1 Q. B. 713 ; 63 
L. J. Q. B. .564 ; 70 L. T. 297 ; 42 W. R. 409 ; 
10 T. L. K. 318 ; 9 R. 509, C. A. 

Ann^ions Generally, Retd. Hobson v. Oorringc, [1897] 

1 Cb. 182 ; RoynoJdH v. Ashby, [1U04J A. C. 466. Uentd. 

Huddorsllold Banking Oo. r. Listor, [1895] 2 Ch. 273 ; 

Thomas v. Jennings (1896), 66 L. J. Q. B. 5 ; He Samuel 


Allen. [1907] 1 Ch. 575 ; Ellis v. Glover Sc Hobson, [1008] 
1 K. B. 388 ; Re Morrison. Jones & Taylor, Cookes v. 
Morrison, Jones & Taylor, [1914] 1 Ch. 50 ; Re Koger- 
Htoiuj Brick & Stone Co., Southall v, Woscomb, [1919] 
1 Ch. 110. 


Young of anlinals.]-~/?ce Animals, Vol. II., pp. 
212, 213, Nos. 84-90. 


Sub-sect. 6. — ^By Confusion. 

65. General rule.] — If a man holding the pro- 
perty of another in his hands allows it to be so 
mixed up with Ids own property that ho cannot 
separate the two, the whole belongs to the other 
party. — Price v. Groom (1848), 11 L. T. O. S. 
475, N. P. ; subsequent proceedings^ 2 Exch. 542. 

66. .] — Lonsdale v. Mitchell (1858), 30 

L. T. O. S. 273. 

67. To what chattels doctrine applicable.] — 

The doctrine of confusion of property does not 
apply to distinct chattels like Chau's & tables, but 
to commodities such as com, winc^, oil, & the like, 
of which there can be a commingling of substance 
(Bbamwell, B.h — Smith v. Torb (1862), 3 P. & P. 
505, N. P. 

Gratuitous quasi-bailment.] — See Bailment, 
Vol. III., pp. 70-72, Nos. 120-132. 

TTust property.] — See Trusts & Trustees. 


Sub-sect. 6. — By Statute. 

• On bankruptcy.] — See Bankrttptcy, Vol. V., pp. 
630 ei seq. 

On execution.] — See Execution, Vol. XXI., pp. 
415 et spq. 

Forfeiture of smuggled goods.] — See Revenue. 


Sub-sect. 7, — By Royal Prerogative. 

See, generally, Constitutional Law, Vol, XI., 
pp. 581-584, Nos. 830-850. 

Animals.] — See Animals, Vol. II., pp. 200, 207, 
Nos. 25, 30. 

Bona vacantia.] — See Constitutional I^aw, Vol. 
XI., p. 587, No. 884 ; DESCENT, Vol. XVJII., pp. 
32-35, Nos. 317-350. 

Copyright.]— C opyright, Vol. XIII., pp. 198, 
199, Nos. 330-343. 

Estrays.] — See Constitution A i. IjAW, \’'o1. XI., 
p. 589, Nos. 894-900 ; COPYITOLDS, Vol. XIII., 
pp. 21-23, Nos. 136-170. 

Fisheries & royal flsh.] — See Constitutional 
I.AW, Vol. XI., p. 589, Nos. 901-905. 

Taxes & customs .] — Sec Revi^nue. 

Treasure trove.] —fi'ce Constitutional T^aw, 
Vol. XI., p. 688, Nos. 888, 889. 

Walfs.J Constitutional Law, Vol. XI., 


PART HI. SECT. 2, SUB-SECT. 4. 

60 1. Where species changed .] — A. 
purr'hoaed bond fide from B. oil which B. 
Jiad no right to sell, as It belongud to C. 
A. paid for the oil & obtained delivery. 
With the oil & other materials A. 
manufactured lard, which w'as sold 
in the ordinary cojise of business lo 
customers. In an action by O. 
against A. for delivery of the oil or 
payment of Its value : — //dd : defender, 
by oreating in the process of manu- 
facture a new rihscIcs which could not 
be again ivnolved into its original 
elements, become, under the doctrine 
of spcoillcatiou, proprietor of tlio snb- 
stonoe maunfa^ured, & was bound to 
pay puisner a sum representing the 


value of the oil. — InI’kbnational 
Bankinu Coupn. V . Fruouson, Shaw 
& Sons. [1910] S. C. 182.— SCOT. 

d. Skins made into c(Hit.] — J. 
owned eighteen beaver skins. Her 
husband wrongfully & without her 
knowledge obtained possession of 
them, Sl had them made into a coat, 
supplying four mure skins, Sc paying 
fur the work. Ho then gave the coat 
to M. The coot was replevied by J. ; 
— Held : the title to her furs was still 
hi J., & she was under the law of 
accession jnstilled in claiming with 
them against M., the materials added 
to them by the wrongdoer, & the 
increased value given to them by the 
labour expended. — J ones Db Meii- 


riiANT (1916), 34 W. L. R. 739 ; 10 
W W. R. 841.— CAN. 

e. TaUinga deposited in lake.] — 
Tailings from ore reduction deposited 
by doit. CO. & its predecessors In title 
in a lake, the bed of which belonged to 

E lbf. 00 . were so deposited without any 
urgaln or understanding between the 
parties save such as mi^t be inferred 
from a njquest upon one side for per- 
mission to dump the tailings in the 
lake, & the granting of this pennisalou 
on the other : — Held : the tailings 
when so deposited became the property 
of pltf. CO. — Dominion Rbduoiion 
Uo. V. Frterson Lake Silver Con alt 
Minino Oo. (Ont.) (1919), 50 S. O. R. 
640 : 60 D. L. R. 52.— CAN. 

H 2 
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Sect 2. — AcquisiUon of oivnersMp : Svb^sect. 7. 

Sects. S & i: Sifh-acct, 1 , > 1 .] 
pp. 688, 689, Nos. 800-893 ; CorYHOLDS, Vol. 
XIII., p. 21, Nos. 133, 13.6. 

Wreck.] — See Constitutional Law, Vol. XI., p. 
688, Nos. 885-887 ; Copyholds, Vol. XIII., pp. 
23-25, Nos. 171-192; Admiralty, Vol. I., pp. 
163-155, Nos. 014-C29. 


Sect. 3.— RIGHTS ANNEXED TO OWNERSHIP. 

68. Right to possession — PrlmA facie right.] — 

While the right of property in a chattel is admitted 
te be in one person, the right of possession of that 
chattel cannot be absolutely & adversely in another. 
—Clerk v. Adam (1832), 1 Cl. & Fin. 242 ; 6 E. K. 
908, H. L. 

69. .] — Any asportation of a chattel 

for the use of deft., or a third person, amounts to 
a conversion ; for this simple reason, that it is an 
act inconsistent with the general right of dominion 
which the owner of a chattel has in it, who is entitled 
to the use of it at all times & in all placets. When, 
therc'fore, a man takes that chatt^el, either for the 
use of Iximself or of another, it is a convei'sion. 8o, 
if a man has possession of any chattel, & refuses 
to deliver it up, this is an assertion of a right 
inconsistent with my general doTuinion over it, 
& the use which at all times, & in all places, I am 
entitled to moke of it ; & consot^ lenily amounts 
to an act of conversion (Aldeuson, B.). — ^Fouldp:s 

WILIX)17GHDY (1841), 8 M. & W. 540 ; 1 Bowl. 
N. H. 8(5; lOL. J.Ex.304 ; 5 Jur. 534 ; 151 E. H. 
1163. 

^innoUUUms : — Distd. Needham v. Hawbone (1844), 9 Jur. 

274. Consd. Crouch v. (1. N. Ily. (1856). 11 Kxch. 742. 

Apld. Uurroiifl:bo<4 v. Hayno (I860), 5 H. & N. 296. Distd. 

England v. Cowley (1873), L. 11. 8 PTxch. 126 ; Illort r. 

Dott. (1874), 22 W. R. 414. Refd. Edmonson v. Nuttall 

(1864), 17 C. H. N. H. 280 ; Htlbory v. HaUon (1864), 3 

Now Hop. 071 ; Hollins v. Fowler (1875), L. R. 7 £1. L. 757 ; 

Mentd. MoiTitt v. N. K. Ry. (1 876). 34 L. T. 94. 

70. .1 — (1 ) To an action of debt 

deft, pleaded : (a) The seizim? by pltf., as a distress 
for rent, of certain goods of suflicient value to 
satisfy rent & costs due from d(!ft., witJi th<i costs 
of sale, etc. ; that pltf. k<^pt 1»hc goods ncnirly two 
yeara without selling them, A then, by agreement 
with deft., kept them absolutely upon the terms 
of discharging deft. fi*om the d(^bt due ; (6 ) a 
wrongful seizurt^ of deft.’s goods by pltf., the goods 
being alleged to be of greater value than the debt 
due from deft, to pltf., & an agr(;ement that tlie 
parties should be quit of all claims upon each other, 
A that pltf. should keep the goods ; (c) a similar 
plea with the additional term, that deft, should 
give up possession of certain premises. Pltf. 
i^eplied, traversing, that the goods were of the 
viduo assigned in the several pleas. On special 
demurrer : — Held : the replications were bad. 

(2) He says they were wrongfully seized. He 
might, therefore, retake them (Coltman, J.). 

(3) As the seizure was wrongful, he has still 
the property in them (Wilde, C. J.). 

(4) If one seizes the horse of another wrongfully, 
the other may still sell the horse. The right of 
possession follows the right of property (Maule, J. ). 
— Jones v. Sawkins (184r7), 5 O. B. 142 ; 6 Dow. 
& L. 353 ; 17 L. J. C. P. 92 ; 10 L. T. O. S. 133 ; 
136 E. R. 828. 

71. .] — ^Bi-ades V . Hioos, No. 30, an(€. 

72. As between husband & wife.] — A 

wife, who had separate estate, agreed to purchase 
from her husband some furniture A other personal 


chattels belon^ng to him, which were in the house 
in which she lived with him. She stipulated that 
a receipt for the purchase-money should be given 
to her, A instructed lier solr. to draw the receipt. 
After the purchastj-moncy had been paid to the 
husband he signed a receipt which the wife’s solr. 
had prepared. Tliis document acknowledged the 
receipt from the wife of the agreed sum, as the 
purchase-money “ for all my fmniture, plate, etc., 
wliich I hereby acknowledge are now absolutely 
her property.” There was no formal delivery of 
the goods by the husband to the wife, but they 
remained as they had previously been, in the hoiise 
in which the husband A the wife were living 
together. She subsequently sent part of the goods 
to her own bankers, A the remainder were after- 
wards taken in execution by jud^ent creditor of 
the husband. In an interpleader issue between the 
wife A execution creditor : — Held : (1) the receipt, 
notwithstanding the words at the end of it, did 
not form part of the transaction passing the 
property in the goods to the wife, but the pro- 
perty had passed to her by the prior A inde- 
pendent bargain, A consequently the receipt did 
not i*equirc registration undiT the Bills of Sale 
Act, 1878 (c. 31), A the wife was entitled to the 
goods as against execution creditor ; (2) the wife 
had a sufQcient possession of the poods to take 
the case out of the Act, for tiio situation of the 
goods being eonsisUmt with ih’Ar being in the 
Ijossession of either the hrsl '^.nd or the wife, the 
law would attribute) the posse rfsion to the wife who 
had the legal title). — Ramsay v. Maburett, [1894] 
2 Q. B. IS ; 63 L. J. Q. B. 513 ; 70 L. T. 788 ; 10 
T. L. 11. 355 ; 1 Mans. 184 ; 9 R. 407, C. A. 
AnnokUioriit :—A8 to (1) Consd. Wlthoi*s t>. Rony (189.5), 

39 Hoi. Jo. 559; Jtn Lavey, Kx p. Tmsttjo, 11918-19] 

B. & C. R. 116. Reid. Re Sattertbwalto, A’x p. 'friwtoo 

(1890), 2 Mans. 52 ; (Jlapham r. Ives (1901), 91 L. T. 69 ; 

Re Rols, Kx p, Cloug)!, [1901] 73 L. J. K. B. 929. Ah 

U) (2) Consd. Re Aaptms, Ex p, Halarnan (1910), 80 L. J. 

K. B. 71. Apld. FDneh v Clethlnff, [1922] 1 K. B. 236. 

Refd. Ropers, Kunpblnt. v. Martin (1910), 103 L. T. 627. 

Generally, Mentd. Canvey Island Coitirs. v. Proody, [1922J 

1 Cb. 179. 

73. .] — By a post-nuptial de)ed in 

May, 1914, a husband gave his wife certain house- 
hold furniture in the house in wldcli tlie husband 
A wife lived together. The furnitiu*e remained in 
the house, wliich continued to be occupied by the 
husband A wife. The deed was not registered 
under Bills of Hale Act, 1878 (c. 31). Execution 
creditors under a judgment recovered in 1920 
against the husband levied execution at the house. 
The wife claimed the furniture. In an interpleader 
issue between the wife A execution creditors : — 
Held : the furniture was not in the possession or 
apparent possession of the husband within Bills 
of Sale Act, 1878 (c. 31), s. 8 ; nor in his order A 
disposition or reputed ownersliip within Married 
Women’s Property Act, 1882 (c. 75), s, 10. 

Qu, : whether the foregoing provision of s. 10 of 
the Married Women’s Property Act, 1882 (c. 75), 
applies only when a husband A wife are living 
together in premises where tlie husband ^rries on 
business. — ^French v. Qetiiing, [1922] 1 K. B. 
236 ; 91 L. J. K. B. 276 ; 126 L. T. 394 ; 38 
T. L. R. 77 ; 66 Sol. Jo. 140 ; [1022] B. A C. R. 30, 
C. A. 

Purchaser of goods .] — See Sale op Goods. 

Grantee of bill of sale .] — See Bills of Sale, 

Vol. VII., pp. 135-162, Nos. 706-823. 

74. Right to retake — Goods wrongfully In pos- 
session of another.] — C. v. M. (1520), Y. B. 12 Hen. 
8, fo. 9, pi. 2. 

AnnoiaHtma : — Consd. Godge r. Minno (1613), 2 Bolst. 00 ; 


PART 111 ftROT A “tn poaaeaaion of another .] — ^Tho always been hold entiUod to poaootuUy 

•• owner of personal property in the retake it, using no more force than is 

RioM to retake — Ooode wrong* wrongful possession of another has necessary. — M cMullin v. Campbell, 
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Sutton V, Moody (1G97), 12 Mod. llep. 145 ; BladoH r. 

Higgs (18 fit's), 12 L. T. 615 ; Paul r. Sumincrlia^ os (1878), 

1 Q. B. I). 9. Reid. liaiTlJigton’s Case (1610), 8 Co. Jlep. 

136 b. Mentd. Atblll v. Corbet (1618), Cro. Jae. 463 ; 

Dawtrlo v, Deo (1620), I'aliu. 46 ; Milieu v. Fandryo 

(1626), Poph. 161; Sury v. Plgot (1026). Poph. icd ; 

Vftspor V, Kdwards (1701), 12 Mod. Rep. 658. 

75 , .] — Wht»i*e goods aa?e wrongfully 

taken from iho possession of another, the owner 
may justify the retaking them wheresoever he 
finds them. — Chapman v. Thumblethorp (1594), 
Cro. Eliz. 329 ; 78 E. Jl. 579. 

76. .] — If A. lake 13. ’s goods & place 

tliem on Ids own land, 13. may enter to retake 
them ; & a plea alleging these facts, is a good 
justification in trespass for tlie entry. — Patrick 
V. (JoBKUiCK (1838), 3 M. & VV. 483 ; 1 Horn & IT. 
125 ; 7 L. J. Ex. 135 ; 2 Jur. 377 ; 150 E. R. 1235. 
Annoiatums : — Apld. Bui-rldge u. NIcliolotta (1861), 6 H. & N. 

383. Gonad. Jays l^Xuuishing Co. v. Bmnd. (19141 2 

K. B. 132, Reid. Oonilah w. Stubbs (1870), 39 L. J. C. 1*. 

202. Mentd. Wood v. Leadblttcr (1845), 13 M. & W. 838 ; 

Austin V. Dowling (1870), L. R. 5 C. P. .531. 

77 , ,] — Jones v. Sawkins, No, 70, 

atitr, 

78. .] (1) Judgment for pltf. in an 

action of detinue held not to cliaiige the proiMU’ty 
in th(i deiainc'd chatkd until satisfaction of tlie 
vahu‘ found by the judgment ; even tliough 
{•;d isf.tction was piti vented by tJi<j bkpey. of dedt. 

(2) l*Jtf Wfis entitled to «apply to the Ct. of 
lllcpey. for an order upon the trustee to deliver 
up the chattel to him. 

I Older these circumstances we must consider it 
• ‘.'ii.i.hJislied that the pi*opertyin tlie marc; remained 
II pli r, ! ). 'J'hat being so, he had a right to obtain 
:)Oss(..ssion of his propeiiy either by t/akiug it 
poac(‘i»l)ly ir by means of proiier l(»gal proc'oss 
(.l.vssKi., M.H ,). — lie Ware, /^Jx p, J^rake (1877), 
5 Ch. I). 800 ; 40 L. J. 13cy. 105 ; 30 L. T. 077 ; 25 

w. ii. on, CV 

AhnoftUuuts : to (1) Refd. Briiillo & Cohn t\ IboiHiiy 

11912), HHl J . r 771. As to (2) Refd. Eb«M*lo’H Hulcls & 

RfsLrtiiinid Co. y. Jonas (1887), IS g. J>. D. 459. 

.| — (IRIMINAI. JwAW, Vol. XV., p. 

831, Nos. 0115, 0110. 

- Goods wrongfully distrained.; *sVc Dis- 
tress, Vul. XVJTI., pp. 200, 308, 300. 324, 300, 
307, 41S, Nos. 2, 440, 580, Kill, 1052, 1053, 10.50, 
184S-185I. 

Right to defend possession.! — >SV?c, ijcncruUy, 
Criminal liAW, Vol. XV., pp. 829, 830, 831, Nos. 
9095-9114; Trespass. 

Right of action for trover .] — See Trover. 

Right to restitution — Of stolen property.] 
Criminal Law, \o\. XV., pp. 017-022, Nos. 
0401-0514 ; MARKPTrs & Blairs, Vol. XXXIIl., p, 
503, Nos. 482-487. 

Of property wrongfully taken In execution.] 

— Sec Execution, VoJ. XXI., p. 409, Nos. 494- 
505. 

Against unlawful process .] — See Criminal 

Law, Vol. XV., p. 832, Nos. 9139, 9140. 


Sect. 4.— CO^WNERSHIP. 

Sub-sect. 1. — Joint Tenancy. 

A . In General. 

See, yenerallp. Real Property. 

79. How arising — Investment of moneys In 


Joint names.] — Two sistcra cairicd on business m 
farmers. They had a joint account at their 
bankers, & an establishment &> purse in common. 
They invested part of their money in the purchase 
of consols in their joint names, & they had a balance 
duo to them in their banking account, besides a 
sum due to them fi*om their bankers on deposit 
notes : — Held : on the death of one, the two 
sisters were joint tenants of the consols, & tenants 
in common of the balance & of the deposit notes. — 
Bone v. Polij^rd (1857), 24 Beav. 283 ; 53 E. R. 
307. 

Annotations : — Refd. lie llowo, Jacobs v. Hind (1889), 60 

L. T. 596. Mould. Dumper i\ Duimior (1862), 6 L. 1. 

315 ; Hepworth v, Hopworth (1870), L. R. 11 Eq. 10. 

80. By tenant in common.] — Testator 

gave all tlic^ residue of liis personal estate equally 
beWeen his two daughters M. ^ 8., & appointed 
them Ids extrices. M. & S. transferred TOme 
stock standing in testator’s name into their joint 
names, thei*c bedng no necessity for maki^ any 
such transfer foi* the purpose of administering 
the estate ; & afterwards, out of the interest on 
propeiiy w'hicli th(iy took as tenants in common 
under their fatlicT’s will, they purchased some 
oth(;r stock in thiur joint names. M. & H. lived 
tog(it lK*r, & their house was maintained at their 
joint (‘X])ense : — Held : M. Sc S. were joint tenants 
in equity of both sums of stock. — Itc IIUGilES’S 
Trusts (1871), 24 L. T. 415 ; 19 W. R. 468. 

81. In equal shares.] — Robinson 

V . Preston, No. 97,posf. 

82. ,J — The marriage of a 

.W'oman having a joint estate in freeholds or lease- 
holds does not operate as a seviTance of her joint 
tenancy ; nor does the granting of a lease by the 
husband & the other joint tenant, reserving the 
rent to th<‘ Icssom jointly, necessarily effect a 
severance of tlio wife’s joint tenancy. 

It seems 4-o me that in the present case the general 
rule applies, & that there is nothing in the special 
facts disclosed by the special case to sliow eith(U* 
that a ti'nancy in common was creaked in iho 
I)rop(u*ty, or that the joint tenancy has beim 
severed (Stirlino, .T.). — Palmer v. Rkjh, [1897] 
J C\u 134; (JO L. J. Ch. 09; 75 L. T. 484; 45 

W. U. 205; 41 Sol. Jo. 111. 

— Life insurance policy for benefit of wife & 
children.] — Sec Husband & Wife, Vol. XXVll., p. 
1.50, Nos. 1214-1210. 

Gift to husband & wife.] — Sec Husband & 

Wife, VoJ. XXVII., pp. 91, 92, Nos. 708-711. 

Partnership.] — See Partnership, Vol. 

XXXVI., pp. i2[)et«eq. 

Under trust.] — See Trusts. 

Under will.] — See Wills. 

Rights of joint tenants.]— iS'cc, generally. Equity, 
Vol. XX., pp. 242, 243, Nos. 87-93. 

Partners.]— iSce, generally. Partnership, 

Vol. XXXVI., pp. 310 el aeq. 

To grant & take leases.] — Sec Landlord 

& Tenant, Vol. XXX., pp. 430, 431, Nos. 900- 
918. 

— To account.] — See Partnership, Vol. 
XXXVI., pp. 453, 406-481, Nos. 1180, 1294-1449. 

To sue one another.] — See Partnership, 

Vol. XXXVI., pp. 458 et aeq. 

To sue third parties — In particular actions.] 

— See Titles pa^aim. 


(1921). 54 N. S. 11. 104 ; 56 D. L. R. 
728.— CAN. 

t. Kiaht to restitution.] — If the 
ct. cun trace money or property, how- 
ever obtained from the true owner, 
into any other Hhapo, it will intervene 
to 'secure it for the true owner, by 
holding it to be his in equity, or by 


Kiving him a lien on it. — M kiichants* 
Exi'KVas (k>. V. MoumN (1868), 15 
(Jr. 274.— CAN. 

PART 111. SECT. 4. SUB-SECT. 1. -A. 

g. How ariaina — DirectUni to c7ian(/e 
depoaU cuxouni into joint nmnes.] — 
Six months before her death, & when 


laid up in hospital with bronchitis, 
A . wrote to a bank, ** Arrange my 
money in B.*8 name so she can draw 
it *’ ; — Held : such order did not con- 
stitute B. u joint owner of tho money 
on deposit, but was only given fur the 
coDvenienoe of A. — Evkrlby v. Dumk- 
LKY (1912), 23 O. W. H. 415; 4 
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Pbbsonal Property. 


Sed. 4. — Co-ownershij) : Sub’-sect. 1, B. d: C, ; 
aect. 2.] 

B. Survivorship. 

88. Right of survivorship— Joint tenancy of 
reversionary Interest.] — A woman, joint tenant of a 
reversionary interest in a legacy of £2,000 stock, 
married ; & after the marriage the husband became 
bkpt., & then the wife died, leaving the tenant for 
life of the fund surviving : — Held : by the death of 
the wife, the other joint tenants of the fund became 
entitled to her interest therein by survivorship ; 
that was the elder title to that of the husband, 
which also accrued after the death of the wife ; 
& upon the death of the tenant for life, the other 
joint tenants, & not the assignees of the husband, 
were entitled to what had been the wife’s share of 
the fund . — Be Barton’s Will Trusts (1852), 10 
Ham, 12 ; 10 L. T. O. S. 362 ; 16 Jur. 631 ; 68 
E. R. 818. 

ArvnoialtUma : — Apld. He Butler's Trusts, Ilunphes v. Andersou 

(1888), 38 Oh. D. 286. Refd. BaUlle v. Trehamo (1881), 

1 7 Ch. D. 388. Hentd. Re Bellamy, Elder v. Pearson 

(1883), 2.0 Ch. D. 620. 

84. Stock bought in Joint names.] — 

Whore stock in the public funds is purchased in the 
joint names of two persons, the survivor is, at law^ 
absolutely entitled to it. — (I rossfield v. Hugh 
( 18.53), 8 Exch. 825 ; 1 C. L. R. 068 ; 22 L. J. Ex. 
325 ; 21 L. T. O. 8. 187 ; 1 W. R. 470 ; 155 
E. R. 1587. 

AnvoUdiftn : — ^Reld. Law GuaraTitee & Trust Soc. v. Bank of 

England (1890), 24 Q. B. 1). 406. 

86, ,] — In 1806, 8. B. in the names 

of herself, C. H., & IX. B., purchased a sum of 
4 per cent, annuities, subsequently reduced to 
3 per cent., the dividends of which were received 
by 8. B. till her death in 1821, & by C. U. till his 
death in 1838. In consequence of no dividends 
having been received since 1838, the stock had 
been transferred into the names of the comrs. 
for reducing the National Debt. On a petition 
presented by H. B., showing that he was the sur- 
vivor of the thme persons, the cii. ordered the stock 
to bo retransferred, & the dividends paid to him, 
but subject to the payment of the costs of the 
petition. — Ex p. Bouts (1859), 28 L. J. Oh. 648 ; 
34 L. T. O. 8. 27 ; 5 Jur. N. 8. 951 ; 7 W. R. 512. 

Leaseholds .] — See IjAndlord & Tenant, 

Vol. XXX., p. 430, No. 901 ; Vol. XXXI., p. 420, 
Nos. 5659-5606. 

Husband & •wife.] —See Husband & Wipe, 

Vol. XX VII., pp. 163-165, Nos. 1324-1339. 

Partners.1 — See Partnership, Vol. 

XXXVI., pp. 433 437. 

C. Severance of Joint Tenancy. 

86. May be by letter or parol.] — A joint ten- 
ancy in personalty may be severed by a letter, or 


other assent by parol. — Gould v. Kemi» (1832), 
1 L. J. Ch. 176; affd. (1834), 2 My. & K. 304, L. C. 
Annotationa : — ^Reld. Re Wilks. Child v. Bulmor. [1891] 3 

Ch. 50 ; In the Estate of Heys. Walker v. QaskiU. [1014] 

P. 102. 

87. What amounts to — Pledge of mortgage 
debt by one Joint tenant.] — Two exors. being en- 
titled as joint tenants to a mtge. debt part of the 
residue of testator’s estate, one of them pledges 
the mtge. deed to A., as an indemnity against 
future liability : — Held : this was a severance of 
the joint tenancy of the exors. in this debt. — 
Watkinson v. Hudson (1826), 4 L. J. O. 8. Ch. 
213. 

88. Transfer of stock into name of one 

Joint tenant.] — ^The mere transfer of stock into the 
names of one of two joint tenants is no severance 
of the joint tenancy. — Havard v. Price, West 
V. Price (1844), 2 L. T. O. 8. 495, L. C. 

89 . Marriage.] — The settlement made on 

the marriage of A. contained a covenant by her 
& her intended husband to assign to the trustees 
any personal estate whicli should, dming the 
coverture, vest in her or in her husband in her 
right. At this time she was entitled, as joint 
tenant, with her sister, to ccTtain personal pro- 
perty expectant on the death of B. B. died during 
the coverture : — Held : the joint tenancy was 
severed by the marriage, & also by tlie covenant 
to assign. — Baillie v. Treharne (1881), 17 
Ch. D. 388 ; 60 L. J. Ch. 295 ; 41 L. T. 247 ; 
29 W. R. 729. 

Annotations : — Overd. He Butlor's Tnisi h, Hugben v. 

Andoreon (1888). 38 Oh. D. 286. Reid. Re Hewott. 

Howett V. HaUoti. [1801] 1 Oh. 362. 

90. .] — Palmer v. Rich, No. 82, 

ante. 

91. Chose in action not reduced Into 

possession.] — ^Marriu-ge docs not operate as a 
severance of the wife’s joint tenancy in a chose in 
action which has not been reduced into possession 
by the husband. — Re Butler’s Trusts, Hughes 
V. Anderson (1888), 38 Ch. D. 286 ; 57 L. J. Ch. 
043 ; 59 L. T. 386 ; 36 W. R. 817, 0. A. 

Annotation Reid. Palmer v. lUch, [1897] 1 Ch. 134. 

92. Covenant to assign in marriage 

settlement.] — Bau.lib v. Treharne, No. 89, 
ante. 

93. Granting of lease — By husband & other 

Joint tenant.]— PaIaMBB v. Rich, No. 82, ante. 

94. Mutual wills by husband & wife — 

Agreement not to revoke.] — A husband & wife, 
whose property consisted almost entirely of lease- 
holds, which they held as joint tenants, made in 
1907 two identical wills, each in favour of the 
other, witli ceitain similar provisions in favour 
of defts. to take effect upon the death of the 
survivor. These willls were made in pursuance 


O. W. N. 406; 27 O. L. R. 414 ; 8 

D. L. It. 839.— CAN. 

h. .J — Bblyea V. Dio- 

Sfnod or Fueoebicion (1912), 
10 E. L. It. 548.— CAN. 

PART III. SECT. 4, SUB-SECT. 1.— B. 

k. I^ht of survivorship — Deposit- 
account tn joint namca.]— A sum of 
money was deposited In a hank, for 
which a roooipt was given in the folio w- 
iug words ; * Keoeivod from P. He H. 
to be drawn by oltbor of them, or the 
11,400, for which wo are 
amuntable, with iutorost, on reaving 
flf^n days; iioUcx».” On P.'s death ; 

to recMiivo the 
money vostod Jn H., & p/s adiniuisti'a- 
*^5?^®ould not recover it from the bank. 


m. .] — Where a husbfmd 

deposited money with a savings co. 
& caused an account to be opened in 
his name & his wife’s jointly ** to be 
drawn by either or in the event of the 
death of either to be drawn by the 
siurvlvor,” & it appeared by her evl- 
douce uneontradioCed. that moneys 
of hers wont into the account & that 
both drew from it undisoriniinatoly : 
— Held: she, as survivor, ontltlod to 
the whole fund. — Re Ryan (1900), 32 
O. R. 224.— CAN, 

n. ,] — testator during 

his lifetime signed the following docu- 
ment : ** This is to certify tliat X 
transfer this luontw in my name, J. 
& M., in our savings bank account 
number s. 27 in your bank to the joint 
credit of myself, the sole survivor, & 
uiy daughter, M. to be drawn by either of 
US ” ; — Uetd: the daughter M. become 
entitled to the money so deposited 


absolutely in her own right on tho 
death of her lather. — S ohwent v. 
Rokttrr (1910), 16 O. W. R. 5 ; 21 
O. L. R. 112.— CAN. 


o. i2e Reid (1021), 64 

D. L. R. 598 ; 50 O. L. R. 595.— CAN. 

p. .] — Talbot v, Cody 

(1874), 10 I. R. Eq. 138.— IR. 


Q. .] — Re C)ONDBIN, 

Ck)LOUAN V. (JONUBIN, [1914] 1 1. R. 
89.— IR. 


r. .] — Where moueys 

are deposited In a bank in tho joiiit 
names of two depositors, & nothing 
more is said when the deposits are 
made, tho liability as between the 
depositui*H & the bonk is to the two 
Johitly. & tho right to sue in rosjiect 
of it inures to the surviving oreditur 
only. — D ownes v. Bank op New 
Z iBALAND (1895), 13 N. Z. L. R. 723. 
— ^N.Z. 


Part HI. — Ownership. 
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of an ag^ement that they were to be irrevocable. 
The husband died in 1911, neither hia will nor 
that of his wife having at that time been revoked. 
In 1912 the wife executed a codicU, & in Jan. 
1913, she executed a will. In May, 1913, the wife 
died. Pltfs., who were the exors. of the will of 
1913, claimed probate of that will in solemn form, 
Sd defts., who wei*e legatees imder the wife’s will 
of 1907, asked the ct. to pronounce in favour of 
that will & alternatively claimed a declaration that 
pltfs. were trustees for defts. of the benefits given 
to defts. by the wife’s will of 1907 : — Held : (1) the 
a^^oment together with the execution of the two 
wills of 1907 sevei*ed the joint tenancy & created 
a tenancy in common; (2) as a will was in its 
nature Sc essence revocable the wife’s will of 1907 
did not become u^revocable on the death of her 
husband, & therefore the ct. must pionounce in 
favour of the will of 1913 ; (3) even if there was 
a contract giving rise to a trust in favour of defts. 
inasmuch as the I'robate Div. should as a rule 
only construe testamentary documents so far as 
it was necessary to deci<le whether they should 
be admitted to probate, the ct. ought not to make 
a declaration of any trusts, but ought to h^ave 
defts. to pm*suc then* remedies in the Cli. Div. — 
In the Estate of Heys, Walker v, Oaskill, fluid] 
P. 102 ; S3 L. J. P. 152 ; 111 L. T. 941 ; 30 
T. L. K. 037 ; 59 Sol. Jo. 45. 

Mortgage.] — See Mortgage, Vol. XXXV., 

p. 275, Nos. 310, 31 1. 

95. Joint tenancy in Income — Severed as to 
each instalment — At time when payable — Without 
actual payment.] — joint temmey in income is 
severed as to each instalment as it becomes payable 
without actual payment. — W almsley v. Foxuall 
(1870), 40 L. J. Ch. 28. 


Sub-sect. 2. — Tenancy in Common. 

See, generally. Heal Property. 

06. How arising — Investment of moneys in 
Joint names — In unequal shares.] — Robinson v, 
Preston, No. 97, post. 

97. Rents of real estates held as 

tenants in common.] — (1) Wliei*e stock has been 
purchased, in the joint names of two, out of 
money standing to their joint account in the bank, 
it is not necessarily to be considered in equity 
as held in joint tenancy, but the origin of the money 
& the acts Sc intentions of the parties may be looked 
to, & a conclusion in favour of a tenancy in common 
drawn from the circumstances. 

(2) The distinction taken in equity between a 
purchase by two advancing equ^ shares of the 
purchase-money in their joint names, & a mtge. 
to them under the same circumstances, the first 
being considered to create a joint tenancy, Sc the 
other a tenancy in common, disapproved of. 

Two sisters being tenants in common of real 
estates had money arising from the rents standing 
to their joint account in the bank. Part of the 
money was from time to time invested in the 
purchase of stock in the joint names. Sc part on 
mtge., the mtged. premises being conveyed to 
them as tenants in common. Each sister, by will, 
affected to dispose of her share of the stock : — 
Held : they were entitled to the stock as tenants 
in common, Sc not as joint tenants. 

(3) The law is settled as to the investment of 
moneys in the names of two or more persons in 
the purchase of property. If invested in unequal 
shares, the purchasers remain tenants in common 

S t the purchased property ; if in equal shares. Sc 
he matter on the face of it purports to be a joint 


tenancy, then it is considered by this ct. to be 
a joint tenancy Sc no equity is supposed to inter- 
vene by which it can be reduced to a tenancy 
in common (Page-Wood, V.-C.). — Robinson v. 
Preston (1868), 4 K. & J. 505 ; 27 L. J. Ch. 395 ; 
31 L. T. O. S. 366 ; 4 Jur. N. 8. 186 ; 70 B. R. 
211. 

Annotatiana : — As <o (3) Conid. lie HughoB* Trusts (1871), 

24 L. T. 415. A^d. Palmer v, Rloh, [1897] 1 Oh. 134. 

Kefd. He Howe, Jacobs v. Hind (1889), 61 L. T. 581. 

98. Transfer of stock Into Joint names — 

Where parties entitled as tenants In common.] — 
(1) Under a will. A., B., O. Sc D. became entitled 
to a sum of stock as tenants in common. C., 
the sole exor., transfened it into the joint names 
of C. Sc 1). Afterwards, by the deaths of A. Sc 
B., C. & D. became equally entitled to the shares 
of A. Sc B. : — Held : 0. Sc D. were tenants in com- 
mon of the whole fund. 

(2) Under a will, C. Sc D. wei'o entitled equally 
to a sum of stock. C., the exor., with the con- 
currence of D., transferred it into the joint names 
of C. Sc D. : — Held : they thereby became joint 
tt^nants. — Eames v. Godwin (1862), 31 Boav. 25 ; 
54B. R. 1046. 

99. Corporation & Individual.] — 

A transfer of stock into the joint names of a 
corpn.- Sc an individual ci*catos a tenancy in 
common. Sc not a joint tenancy. Sc therefore, by 
virtue of sections 1 & 22 of the National Debt 
Act, 1870 (c. 71), ss. 1 & 22, the Bank of England 
is under no obligation to register such transfer. 

In the case of rt^al esi^te an assignment of 
property to an individual Sc a eorpn. would not 
create a joint tenancy, but a tenancy in common. 
From Coke upon Littleton, 190a, Wiliiains* Saunders, 
Vol. II., PaA 2, p. 318, note 4, BLackslone's Com- 
mentaries. Sc the other ancient text writers which 
were cited, it no doubt appears that an attempt 
to creatit a joint tenancy in a corpn. Sc an individtial 
must faU, for two i*easons. In the first place 
the grantees take in different capa.cities. The 
grant to the corpn. is a grant to the corpn. Sc its 
successors ; the gi^ant to an individual is a grant 
to the individual Sc liis lieirs ; Sc those two estates 
cannot be blended in the manner necessary for the 
creation of a joint tenancy (Mathew, J.). — Daw 
Guarantee Sc Trust Society v. Bank ob" Eng- 
land (Governor Sc Co.) (1890), 24 Q. B. 1). 406 ; 
62 L. T. 496 ; 54 J. P. 582 ; 38 W. R. 493 ; 
6 T. L. R. 205. 

Annoiationa : — Mentd. In Utc of Martin (1904), 90 

L. T. 264 ; He TbompKou’s Seitlmt. Trusts, Thompson 

V. Alexander, 11905] 1 CU. 229. 

100. Severance of Joint tenancy.] — In the 

Estate of Heys, Walker v. Gaskill, No. 94, 
ante. 

Payment to Joint mortgagees.] — See 

Mortgage, Vol. XXXV., p. 275, No. 312. 

101. Rights of tenants In common — ^To sue one 
another.] — (1) One tenant in common of a chattel 
cannot maintain trover for it against his com- 
panion, unless the latter have so disposed of it, 
as to render it impossible that pltf. should over 
take Sc use it. 

(2) The conversion of a chattel by a tenant in 
common to its general Sc profitable application, 
though it change the form of the substance, is 
not such a destruction of the subject-matter, as 
to prevent pltf. from taking Sc using it in its 
altered state ; therefore it creates no right of 
action. — ^Pennings v. Grenville (Lord) (1808), 
1 Taunt. 241 ; 127 B. B. 825. 

Aniuitaiiona : — Aa to (2) Befd. Jacobs v. Seward (1872), 

L. K. 5 H. L. 464. Otrurally, Mentd. Hogarth e. Jackson 

(1827), 2 C. & P. 595. 

102. .] — One of two tenants in 

common of a chattel is not liable in trovei* at the 
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8ect, 4. — Co-otmerahip : Svb-aed, 2. Sect, 6. Paji 
IV, Sects. 1 2 1 Sub-aect, 1, A. (a) i. & ii., 

(&) <fe (c)-] 

suit of his co-tenant, for the mere sale of the 
chattel ; though he may be, for such a disposition 
as amounts to a destruction of it. 

Deft., an officer of the Palace Ct., seized, under 
a fl, fa, against A., partnership effects of A. & B., 
& sold them to various purchasers, who carried 
them away. In trover at the suit of the assi^ees 
of B., who had become bkpt. : — Held : the seizure 

6 sale, under the circumstances, did not amount 
to a conversion : but, in the absence of any evi- 
dence to show in what proportions the partners 
were interested in the partncralup property, the 
assignees of B. were entitled to a moiety of the 
proceeds of the sale. — ^M ayhew v. Herrick (1849), 

7 C. B. 220 ; 18 L. J. C. P. 179 ; 13 Jur. 1078 ; 
137 E. K. 92. 

Annoiaiions : — Coiisd. Fraser v, Kershaw (18/)C). 2 K. & J. 
496. Reid. Tailored v. Allgood (1859), 28 L. J. Ex. 362 ; 
Jacobs V. Seward (1872), L. R. 5 H. L. 464. 

103. .] — ^Fraser v. Kershaw (1856), 

2 K. & J. 496 ; 25 L. J. Ch. 445 ; 2 Jur. N. S. 
880 ; 4 W. li. 431 ; 69 E. It, 878. 

104. .1 — Where one tenant in 

common does not destroy the thing in common, 
but merely takes it out of the possession of the 


Peopebty. 

; other A carries it away, no action lies against 
him by the other tenant in common. — Jones v. 
Brown (1856), 26 L. J. Ex. 345 ; 27 L. T. O. S. 
203 ; 4 W. B. 680. 

Annotation : — Reid. Nyburg v. Handoloar (1892), 8 T. L. R. 
395. 

105. To sue third party.] — A. was the 

owner of a personal chattel. He parted with a 
half share in it to B., A. to have possession until 
the chattel was sold. A. subsequently entrusted 
the chattel to B. for the purpose of taking it to 
an auctioneer for sale. B. did not take the 
chattel to an auctioneer, but lodged it with C. 
as securitjr for his debt : — Held : A. had a special 
property in the chattel which entitled him to 
possession of it as against C. — Nyberg v, IIande- 
laar, [1892J 2 Q. B. 202 ; 61 L. J. Q. B. 709 ; 
67 L. T. 361 ; 66 J. P. 694 ; 40 W. R. 545 ; 
8 T. L. B. 549 ; 36 Sol. Jo. 485, 0. A. 

To grant & take leases.] — See Landlord & 

Tenant, Vol. XXX., pp. 431, 432, Nos. 919-930. 

To account.] — See Equity, Vol. XX., p. 

269, Nos. 292, 293. 


Sect. 5.~L0SS OF OWNERSHIP 

See Pali IV., post. 


Fart IV. — Alienation. 


Sect. l.—IN GENERAL 

106. Property must vest in another.]— A man 
cannot relinquish his property in goods, unless 
they be vested in another. — H aynes’s Case (1613), 
12 Co. Bcp. 113 ; 77 E. R.. 1389. 

Choses in action.] — See Choses in Action, Vol. 
VIII., pp. 424 et aeq. 


Sect. 2.— HOW PROPERTY ALIENATED. 

SuB-8E(rr. 1 . — Inter vivos. 

A, Voluntary Alienation. 

(a) By Delivery. 
i. In General. 

107. General rule — Property passes by delivery.] 

— Clark’s Case (1589), 2 Leon. 30, 89 ; 74 E. R. 
333 382. 

AwwiaiUm : — Refd. Ryall v. RoUo (1749), 1 Atk. 165. 

108. Necessity for delivery — Chattel remaining 
at request of owner.] — A carriage finished & paid 
for before the bkpey. of the maker, but suffered 
to remain on his premises at the request of the 
owner, on account of his being abroad, cannot be 
taken by the assignees as in the order or disposition 
of bkpt., although such bkpt. put it in his front 
shop, & actually sell it to another. In such case, 
an actual delivery of the carriage at the house of 
the person for whom it was made, is not necessary 
to constitute him the owner. — ^B artram v, Payne 
(1827), 3 C. & P. 176, N. P. 

109. Scrip certificates*] — A contract to 

deliver shares in a joint stock co. does not require 
the actual delivery of scrip certificates, which ai*e 
the mere indicia of property ; but the party con- 
tracting to deliver the shares sufficiently pertorms 
his engagement when he places the other in the 


position of being the legal owner of them. — Hunt 
V. Gunn (1862), 13 0. B. N. S. 226 ; 1 New Rep. 
28 ; 7 L. T. 277 ; 143 E. R. 90. 

110 . Chattel capable of delivery — Where 

gift by parol.] — Cochrane v. Moore, No. 120, post, 

Chattels not readily transferred .] — See Sub- 
sect. 1 , A. (a) ii., post, 

.] — See No. 27, a7itc, 

111. What amounts to delivery.] — There can be 
no complete dohvery of goods imtil they are placed 
under the dominion & control of the person who 
is to receive them (Willes, J.). — Meyerstein v. 
Barber (1866), L. B. 2 C. P. 38 ; 30 L. J. 0. P. 
48 ; 15 L. T. 355 ; 12 Jur. N. S. 1020 ; 15 W. R. 
173 ; 2 Mar. L. C. 420 ; on appeal (1807), L. R. 
2 C. P. 661, Ex. Ch. ; sub 7iom. Barber v. Meyer- 
stein (1870), L. R. 4 H. L. 317, U. L. 

Annotutiona : — Refd. More-lo-Blaiich v. W’^Hsou (1873), L. 11. 

8 C. P. 227 ; Glyn, MIUb r. KuBt & West India Dock Co. 
(1882), 7 App. CoH. 591 ; Scwoll v. Burdick (1884). 10. 
Ann. Cas. 7 J ; Hill-on r. 'rucker (1888), 39 Ch. D. 609 ; 
Mills V. CharJcswoilh (1890), 25 Q. B. D. 421 ; Morris v. 
Delobbel FUpo (1892), 66 L. T. 320 ; FiinioBS, Withy v. 
White, [1894] 1 Q. B. 483 ; DubUn City Distilhsiy v. 
Doherty, [1914] A. O. 823. Mentd. The John Bellamy 
(1870), L. li. 3 A. & E. 120. 

Constructive delivery .] — See Sub-sect. 1, 

A. (a) ii., post. 

112. Delivery to use of another.] — ^A delivery of 
goods to A. to the use of B. upon a precedent con- 
sideration, vests the property of the goods ill B. — 
Atkins v. Berwick (1719), 11 Mod. Rep. 296 ; 
1 Stra. 165 ; 10 Mod. Rep. 431 ; 88 B. R. 1049 ; 
avb nom. Atkyns v. Berwick, Fortes. Rep. 353. 
Annotations; — Conid. Salt© v. Field (1793), 6 Term Hep* 

211 ; HutohingB v. Nunon (1863), 1 Moo. P. C. C. N. S. 
243. B^. Alderson v. Temple (1768), 1 Wm. Bl. 660 ; 
Harmon v. Flshar (1774), 1 Oowp. 117 ; Smith v. Field 
(1793), 5 Term Hep. 402 ; Bamea v, Freeland (1794), 6 
Term Ilep. 80 ; Neate v. Ball (1801), 2 East, 117 ; 
liiohardRon v. Goaa (1802), 2 Boa. & P. 110 ; Bartrain r. 
Farebrother (1828), 4 Bing. 579 ; James v. Griffin (1837), 


PART IV. SECT. 1. 
t. Who may duzUfinge,] — Deft, dia- 


pntlng the bona fidea of a transfer or an officer acting under legal proeoss. 
of personal property to pltf., must — ^MoGiLVRaY v. Gibbons (1853), 2 
prove himself to be a Judgment creditor N. B. H. (James) 152. — CAN. 
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2 M. & W. 623 ; Sadlor v. Belcher (1843), 2 Mood & R. 

489; Van Casteel v. Booker (1848), 2 Exoh. 691; 

Hoiuokey v. Earle (1857), 8 E. & B. 410. Mentd. Tooko v. 

HolUngworth (1793), 5 Term Rep. 215 ; Mills v. Ball 

(1801), 2 Bos.& P. 457 ; Lyon v. Holt (1839), 5 M. & W. 

250 : Cook V, Lister (1863), 13 C. B. N. B. 543. 

113. Delivery of part— Halver of bank-notes.]— 

Pltf., having entered into a contract for a partner- 
ship with W., & having agreed with W. to dis- 
charge a debt due from him to deft., sent the halves 
of two bank-notes in a letter to deft. Deft, wrote, 
that on receipt of the second halves ho would send 
a stamped acknowledgment. Thci aiTangement 
with W. afterwards went off, pltf. required deft, 
to return the half notes : — Held : tiie property 
in the half notes had not passed to deft., & there- 
fore pltf. was entithid to recover thoni. — Smith 
V. Mundy (1860), 3 E. & E. 22 ; 29 L. .T. Q. B. 
172 ; 2 L. T. 373 ; 6 Jur. N. S. 977 ; 8 W. It. 
561 ; 121 E. R. 352. 

On sale of goods .] — See Sale op (Ioods. 

114. Delivery of ship.] — Certain shiiibuilders in 
America built several ships, mortgaged them tliere, 
sent them to England for sale, sold them there, 
& paid the mtgees. in America, 'riie mtges. were 
duly registered in America ; but notice of the 
mtge. having been indorsed on the tu^rtificate of 
registry in one case, & having imiieded the sale, 
it was agrcied that no such notice should bo in- 
dorsed in future. Another ship was accordingly 
sent over & sold ; the shipbuilders received the 
r)urcliase-money, & failed, leaving the mtgee. 
unpaid. The mtgee. tiled Jiis bill to establish 
his claim against the pui*chaser : — i/eZd ; the 
rights to the sliip acquired under American law 
must bo recognised ; but th<i jiurchas^?, having 
taken place in this country, must be governed 
by English law ; a ship is not like an ordinary 
chattel, which passes by delivery, & there is no 
mark<jt overt for shijis ; the purcJiaser of a foreign 
ship is bound to make inquiries as to the tiih*. — 
lIOOPEll v. OUMM, Maclellan V, OuMM (1867), 
2 Ch. App. 282 ; 36 L. J. Oh. 605 ; 16 L. T. 107 ; 
15 W. R. 464 ; 2 Mar. L. V. 481, L. 0. & L. .T. 
Annotation : — Mentd. Alcock v. Smith, 11892] 1 Ch. 238. 

Delivery of negotiable instruments,] — See, 
generally. Bills op Exchange, Vol. VI., pp. 76 
ci seg. 

Delivery of pledge .] — See 1*awns & Pledges, 
pp. 4-7, ante. 

Alienation by way of gift — Inter vivos.]— 
Cipre, Vol. XXV., pp. 506-510, Nos. 27-66. 

Mortis causfi.]— GihTs, Vol. XXV., 

pp. 550-555, Nos. 357-390. 

Alienation by way of sale .] — See Sale op Goods. 

Delivery obtained by fraud .] — See Criminal 
Law, Vol. XV., pp. 873-875, Nos. 9587-9614. 

ii. Constructive Delivery, 

116. Delivery of key — Goods in house.] — 
Bowker V, Williamson (1880), 5 T. L. R, 382. 

.] — See Bills op Sale, Vol. Vll., pp. 20, 

111-113, Nos. 93, 658, 662, 063, 605, Supp. II., 
p. 221, No. 03a ; Gifts, Vol. XXV., pp. 509, 510, 
Nos. 60-64 ; Sale op Goods. 

Delivery of symbol .] — See Gifts, Vol. XXV., 
p. 510, No. 65 ; Sale op Goods. 

Delivery of documents of title .] — See Gifts, Vol. 
XXV., p. 510, No. 65. 

Bill of lading .] — See Shipping. 


Invoice or delivery order .] — See Bills op 

Sale, Vol. VII., pp. 19, 20, Nos. 87, 88 ; Sale op 
Goods. 

Change In character of possession — On sale.] — 

See Sale of Goods. 

Attornment .] — See Sale op Goods. 

Estoppel .] — See Sale of Goods. 

(6) By Deed. 

116. Whether delivery necessary.] — Anon. 
(1467), Y. B. 7 Bdw. 4, fo. 20 B. pi. 21. 

Amu)tatiofn4i Consd. Cochrane v. Mooro (1890), 25 Q. B. D. 

57. Re!d. Anon. (1563), Dal. 40. 

117. .] — It is a general rule in the transfer 

of chattels, that the possession must accompany 
& follow the deed. Therefore, where the con- 
veyance is absolute, the possession must be de- 
livered immediately ; where it is conditional, it 
will not be rendered void by the vendor’s con- 
tinuing in possession till the condition be 
performed. — E dwards v, Uarben (1788), 2 Term 
Rep. 587 ; 100 E. R. 315. 

Annotations : — ^Distd. Jozeph r. Ingram (1817), 1 Mooro, 

C. P. 189. Goxiild. Arinati'ong v, Baldock (1818),- Qow. 

33; Steward v. Loiubc (1820), 1 Brod. & Bing. 506. 

Apld. V. Cramphnnic (1825), 3 L. J. O. S. CJh. 223 ; 

Rood V, Wlliuot (1831), 7 Bhig. 577. Consd. Murliudolo 

V. Booth (1832), 3 B. & Ad. 498. Reid. Muut^u v. Moore 

(1796), 7 Term Hep. 67 ; Steel i’. Brown (1808). 1 Taiuit. 

381 ; Lewis i’. Ilogors (1834), 1 (h*. M. &; H. 48 ; Idtidoa 

V. Sharp (1813). 6 Man. &: U. 895 ; Ward v, Audlaiid 

(1817). 16 M. & W. 862. 

118. ,] — Cochrane v, Moore, No. 120, 

post, 

119. .] — Goods wtsre taken under a fi, fa, 

as the goods of W., & on an issue directed to try 
whether the goods were the property of J., it was 
pi’oved that the goods, prior to 1836, belonged to 
M. wlnm they were distrained for rent, & the sum 
for which they were distrained paid in the name of 
W., with the money of pltf. In 1837, M. became 
bkpt., & pltf. paid £128 to the official assignee for 
M.’s interest in the goods. Early in 1839 M. took 
the benefit of the Insolvent Debtors’ Act, but his 
assignee never claimed the goods. In Nov. 1839, 
W. executed an assignment of the goods to pltf., 
& in Mar. 1840, the goods were scuzed under a fi, fa. 
against W. The goods always had I'emained in 
the possession of M. as the ostensible ownesr of 
them, & W, never was in possession of them ; — 
Held : on these facts J . had madcj out his property 
in the goods, & os W. liad never been in tlie posses- 
sion of the goods, & never could have gained 
false crcidit by them, there was nothing from 
which the jury ought to infer that the assignment 
was fraudulent ; the fact, that the assignment 
was kept at M.’s house was immaterial, & it was 
also immaterial that no possession of the goods 
had been delivered by W. to pltf., as thcj right to 
thorn would pass by the execution of the deed. — 
Burling v. Paterson (1840), 9 C. & P. 570, N. P. 

Alienation by way of bill of sale.] — See, 
generally. Bills op Sale, Vol. VII., pp. 3 et seq. 

Alienation by way of mortgage.] — See, generally. 
Mortgage, Vol. XXXV., pp. 239 et seq. 

Interpretation of deed.] — See Deeds, Vol. XVII., 
pp. 376, 377, Nos. 1854-1804. 

(c) By Sale or Exchange, 

See, generally. Sale op Goods. 


PART IV. SECT. 2, SUB-SECT, t.— 
A. (a) ii. 

a. Change in character of nosscs- 
aUm.'i — Where posseBslon 1 h changed it 
need not bo idven personally to the 
creditor, purchaser or mtgee. ; it may 
equally bo given to a tiiisteo oi baileo 
for him, & the debtor may increase 


the olaiin of such bailee or may charge 
the goods with further sumb in favour 
of other persons. — ^M cMaster e. Oak- 
land (1880), 31 C. P. 320.— CAN. 

b. .] — A person who already 

has the lawful possession of a thing 
may olEect delivery merely by virtue 


of his own intention, express or Im- 
pllod. to hold the thing In future as 
agent for another, but the dominium 
dues not pass if the possessor intends 
to perfect the transfer by a physical 
doUvory of the thing. — mills Sc Sons 
V. Bbnjamin Bbothebs* Tkubtbcs 
(1876), Buoh. 115.— S. AF. 
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Febsonal Fbofebty. 


Sed* 2 . — How property cUienaled: Sub-sect. 1» A. 
(c), <g? B.; snib-sed. 2. Seds. 3 <fe 4.] 

120. General rule.] — (1) A gift of a chattel 
capable of delivery, made per verba de praeserdi by 
a donor to a donee, & assented to by the donee, 
whose assent is communicated to the donor, does 
not pass the property in the chattel without 
deUvery. 

(2) This review of the authoritive leads us to 
conclude that according to the old law no gift or 
^ant of a chattel was effectual to pass it whether 
by parol or by deed, & whether with or without 
coninderation unless accompanied by delivery : 
that on that law two exceptions have been grafted, 
one in the case of deeds, the other in that of 
contracts of sale where the intention of the parties 
is that the property shall pass before delivery 
(Pry, L.J.). 

(3) In my opinion, it always was the law of 
England that an owner of a chattel could transfer 
his ownership thereof to another person by way 
of exchange or barter, or by way of bargain & sale 
for a consideration, or by way of &; as a mere gift, 
or by will (Lord Esher, M.K.)« 

(4) The pioposition before tliis ct. on a question 
of gift or not is, that the one gave & the otli(3r 
accepted. The transaction described in the 
pioposition is a transaction begim & completed 
at ohee. It is a transaction consisting of two 
contemporaneous acts which at once complete 
the transaction, so that there is nothing more to 
be done by either party (Lord Esher, M.li.). — 
CocHRAHE V , Moore (1890), 25 ii . B. D. 57 ; 59 
L. J. Q. B. 377 ; 63 L. T. 163 ; 54 J. P. 804 ; 38 
W. li. 688 ; 6 T. L. K. 296, 0. A. 

AnnotaHfmH ; — A a to (1) Ezpld. Kilpiu 

1 Q. B. 582. Consd. liawlliison v. Moi 

555 : YaUor v. Wright & BuU (1917), 

Ezpld. lie Stouoham, Stonohata v. Stonoham, [1U19J 1 Ch. 

149. Beld. Be WaHBorliui'g, Union of London & Smiths Bank 

V. Waasorborg. [1915J 1 Oh. 195. As to (2) Beld. Ke 

Aldurson, Aldui*soii v. Fool (1891), 64 L. T. 645. Qmerallyt 

Bold. He PaUIck, Bills v, Tatham (1890), 00 L. J. Ch. 111. 

Mentd. Barlow v. Bland, U897] 1 Q. B. 125. 

121. Whether delivery necessary — Intention 
that property pass before delivery.] — Cochrane v, 
Moore, No. 120, ante. 

Exchange of land.l — See Heal Property. 


V. llatloy, [18921 
t (1905), 93 L. T. 
33 T. L. n. iJ66. 


B, Involuntary Alienation, 

122. By seizure under execution.] — Ayer v, 
Aden (1605), Yelv. 44 ; Oas. Pract. K, B. 210 ; 
80 E. H. 32 ; ewb nom, Ayrb v. Aden, Oro. Jac. 
73 ; sub nom. Advn v. Ayre, Mooi’c, K, B. 757. 
AmiotoHona : — ^Befd. MUdinay v. Smith (1672), 2 Saund. 

343 ; Langdou v. Wallis (1098), 1 L\it. 582 ; Olork w. 
Withere (1704), 2 Ld. Haym. 1072 ; Wlloox & Litohoy 
V, Pokinhom (1728), 1 Bam. K. B. 81 ; Jeoncs v, Wilkins 
(1749), 1 Vos. Son. 195. 

.]—’See, generally, Execution, VoL XXI., 

pp. 415 et seq, 

123. By Judgment — For seizure of goods for- 
feited.] — ^After judgment upon an information for 
a seizure of goods foiieited, the property of such 
goods is divested from the right owner. — Martin 
V. WiLSFORD (1094), Garth. 323 ; 90 E. R. 790. 
Anmtation : — Apld. Scott v. Shearman (1774), 2 Wm. Bl. 


124. .] — Condemnation of goods in 

the Exchequer is so conclusive, & so alters their 
property, that trespass will not lie against the 
officer who seized them, to try the point of 
forfeiture again. — Scott v. Shearman (1775), 2 
Wm. Bl. 977 ; 96 E. R. 575. 

.<4ntM(<dions ;-^Diltd. Heushaw v. Ploasanoe (1777), 2 Wm. 

.Rrid. Do Mora v. Concha (1885), 29 Ch. D. 
268. Mentd. Wood v. Cheasal (1778), 2 Wm. Bl. 1254. 


810 . 


-.]— Judgments, Vol. XXX., p. 160, No. 


For trover or detinue.] — See Execution, 

Vol. XXI., p. 684, Nos. 1613-1618 ; Trover. 

Foreign judgment.] — See, generally. Con- 
flict OP Laws, Vol. XI., pp. 444 d seq, 

125. By seizure under distress — Wrongful 
seizure.] — Jones v, Sawxins, No. 70, arde, 

.] — See, generally, Distress, Vol. XVIII., 

pp. 260 ei seq, 

126. By afilxing to real property.] — Gough v. 
Wood & Co., No. 64, arde, 

127. .] — The title to chattels may clearly 

be lost by being affixed to real property by a person 
who is not the owner of the chattels (Lord 
Lindley). — Reynolds v, Ashby & Son, [1904] 
A. 0. 466 ; 73 L. J. K, B, 946 ; 91 L. T. 607 ; 53 
W. R. 129 ; 20 T. L. R. 766, H. L. 

Annotationa :—BM. Re Alien, [1907] 1 Ch. 675 ; Croplcy 
V, Loo, [1908] 1 K. B. 86 ; Ellis v, Glover & Hobson, 
[1908] 1 K. B. 388 ; Becker v. Riobold (1913), 30 T. L. It. 
142 ; Homloh v. Symond (1914), 110 L. T. 1016 ; Re 
Morrison, Jones & Taylor, Cookes v. Morrison, & 

Taylor, [1914] 1 Ch. 50 ; Be Itogerstone Brick & Stone 
Co., Southall V. Wesoombe, [1919] 1 Ch. 110. Mentd. 
Lyon V. London, (3lty & Midl^d Bank (1903). 72 L. J. 
K. B. 465 ; Hamer v, London, City & Midland Bank, 
(1018), 87 L. J. K. B. 073. 


.y-See, generally, Real Property. 

On bankruptcy.] — See, generally. Bank- 
ruptcy, Vol. V., pp. 630 et seq. 

By accession.] — See Part 111., Sect. 2, sub-sect. 

4, ante. 

By confusion.] — See Part III., Sect. 3, sub-sect. 

5, ante. 

By conversion.] — See, generally, Equity, Vol. 
XX., pp. 335-402, Nos. 772-1410. 


Sub-sect. 2. — ^At Death. 

On intestacy.] — See Descent, Vol. XVIII., pp. 
17-36, Nos. 161-360. 

By will.] — See Wills. 

Interest of personal representative.] — See Exe- 
cutors, Vol. XXIII., pp. 284-307, Nos. 3603- 
3719. 

Property situated abroad.] — See Conflict op 
Laws, Vol. XI., pp. 365-387, Nos. 463-638. 


Sect. 3.— ALIENATION OF FUTURE ACQUIRED 
PROPERTY. 

128. Right to assign at law.] — Grant of gift of 
that I have uot actually hut potentially. 

A parson may grant all the tithewool that he 
shall have in such a year; yet perhaps he 
shall have none ; but a man cannot grant all the 
wool, that sliall grow upon his sheep that he shall 
buy hereafter ; for there ho hath it neither actually 
nor potentially {per Cur.). — Grantham v, Hawley 
(1616), Hob. 132 ; 80 E. R. 281. 

Annotaiiom : — ^Apld. HobiuBon v. Macdonnoll (1816), 5 

M. & S. 228. Conid. Potoh V, Tutin (1846), 15 L. J. Ex. 

280. Refd. Muskett v, HiU (1839), 5 Bing. N. C. 694 ; 

Gale V, Burnell (1845), 7 Q. B. 850 ; Lunn v, Thornton 

(1845), 1 C. B. 370. 

129. .] — An assignment of the^ freight, 

earnings, & profits of a ship, does not extend to 
profits not in existence, actual or potential, at 
the time of the assignment ; therefore, where C. 
assigned by deed to S. the freight, earnings, & 
profits of the ship W., which ship afterwards, in 
a voyage to the South Seas, obtiwed a quantity 
of oil, the produce of whales taken in the said 
voyage : — Held : this oil did not pass to S. by the 
assignment ; for the assignor had no property, 
acti^ or potential, in the oil, at the time of 
assignment, Sd the voyage was not then contem- 
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plated.— B obinson v. Macdonnbu. (1810), 6 
M. &S. 228; 106 E. B. 1034. 

LosUee. Gnthrie(1834),J Bln*. N. C. 

687. Beta. Qmtte V. Anbor (1880), 1 Jao. ft W. 426 ; 

Metoalle t>. York (Arphbp.) (1836), 1 My. ft CJr. 447 ; 

Holroyd v. Marshall (1862), 10 H. L. Gas, 191. Mantd. 

MonkhouM r. Hay (1820)._8 Price, 256 ; Kirkle/ v, 

HodjSBon (182J), 1 B. & C. 588 ; Duck v, DraddjU (1824), 
V, Lewis (1830), 10 B. & 0. 

673 ; Paiw 11 . Deere (1836), 2 Hur. & W. 395 ; Morris v, 

Dolobbel-FUpo,. [1892] 2 Oh. 352. 

By bUl of sale.]~/S'ce Bills op Sale, Vol. 

VII., pp. 118-126, 148, Nos. 686-706, 800, 810. 

By settlement.] — See Settlements. 

By marriage settlement.] — See Husband & 

Wife, Vol. XXVII., pp. 86-88, Nos. 671-678. 

Choses In action.] — See CnosKs in Action, 

Vol. VIII., pp. 420 et seq, ; Equity, Vol. XX., 
p. 333, No. 707. 

Debts due to bankrupt.] — See Bank- 
ruptcy, Vol. V., pp. 695-607, Nos. 6122-6120. 

Future earnings of ship.] — See Shipping. 

Contingent interests of married woman.] — 

See Husband & Wipe, Vol. XXVII., pp. 85, 80, 
88, Nos. 060-670, 079-681. 

Right to assign in equity.] — See Equity, Vol. 
XX., pp, 333, 334. Nos. 708-771. 

130. Effect of assignment — Property vests on 
acquisition.] — ^An assignment for value of future 
property actually binds the piHDpcrty itself 
dii-ectly it is acquired, automatically on the 
happening of the event, &> without any further 
act on the part of the assignor, & does not merely 
rest in, & amount to, a right in contract, giving 
rise to an action. The assignor, having received 
ilie co^ideration, becomes in equity, on the 
happening of the event, trustee for the assignee, 
of the property devolving upon or acquired by 
him, & wliich he had previously sold & been paid 
for (SwiNFEN Eady, Ia-T.).— Lind, Indus- 
trials Finance Syndicate, I/td. v. Lind, [1015] 
2 Oh. 345 ; 84 L. J. Ch. 884 ; 113 L. T. 050 ; 60 
Sol. Jo. 051 ; [1015] 11. B, K. 204, 0. A. 

Annotation : — Consd. Tie Pont, Ex v, Trusicc, [19231 1 Ch. 

113. Refd. Ptu'foruilniff llight Soc. u. Louduu Theatre 

of VailetloH, [1924] A. O. 1. 

.] — See Equity, Vol. XX., pp. 252-254, Nos. 

150, 101,171-175. 


Sect. 4.~RESTRAINT ON AUENAHON. 

131. General rule.] — A condition, inconsistent 
with the ^ft, is void ; therefore, upon a bequest 
to A. for life, & at his decease, to his heirs, exors., 
etc. ; but if he attempts to dispose of the prin- 
cipal, over, he takes the absolute interest ; & the 
condition being inconsistent with it, is void. — 
Bradi^y V, Peixoto (1797), 3 Ves. 324 ; 30 E. R. 
1034. 

Distd. Marks r. Churchill (1844), 9 Jur. 155. 
CoDBd. Hattou V. May (1876), 3 Ch. D. 148. Refd. 
Brlttou v. Twiningr (1817), 3 Mcr. 176 ; Green r. Harvey 
^28 ; Byng v, Strafford (1843), 5 Beav. 
558 ; Borton v. Borton (1849), 16 Sim. 552 ; Be Dugdalo, 
Dugdale v. Dugdole (1888), 38 Ch. D. 176. Mentd. Shaw 

V, Ford (1877), 7 Ch. D. 669. 

182. .] — The law of this country says 

that all property shall be alienable ; but there has 
been one exception to that general law, for re- 
straint on anticipation or alienation was allowed 
in the case of a married woman (Jessel, M.B.). 
— He Ridley, Buckton v. Hay (1870), 11 Ch. D. 
646 ; 48 L. J. Ch. 663 ; 41 L. T. 336 ; 43 J. P. 
688; 27W. R. 627. 

Annataiiana : — Coned. Herliert v. Webster (1880), 15 Cli. D. 
610. Folld. Re Errlngto^ Bawtroe e. Errlniptoii, U887] 

W. N. 23 ; Re Fomoley *8 Trusts, [1902] 1 Ch. 543, Coned. 
Re Game, Game v. Tenuent, [1907] 1 Ch. 276. 

188. .] — It is clearly settled that a gift 

qver upon an attempt to alien an absolute interest 


previously given it as void as a condition (Kay, J.). 
— Be Dugdale, Dugdalb v. Dugdale (1888), 38 
Oh. D. 176 ; 67 L. J. Oh. 634 ; 68 L. T. 681 ; 30 
W. R. 462. 

Annotations: — ^Rofd. Re Greenwood, Sutcliffe v. Olodhlll 
(1901), 70 L. J. Ch. S26. Mentd. Re Aganoor’s Trusts 
(1895), 13 K. 677. 

134. Application of rule — To gilt for life.] — 

Property cannot be given for life any more than 
absolutely without the power of alienation being 
incident to the gift ; & although a life interest be 
expressed to be given, it may bo well determined 
by an apt limitation over. — Rochpord v. Hack- 
man (1852), 0 Hare, 476 ; 21 L. J. Ch. 611 ; 10 
L. T. O. S. 5 ; 10 Jur. 212 ; 08 B. R. 697. 
Annoiatuma Consd. Re Stults (1853). 22 L. J. Oh. 917. 
Folld. l^earsun v. Dolman (1866), L. K. 3 Eq. 315. Consd. 
Hurst V. Hurst (1882), 21 Ch. D. 278 ; Re Holford, Holford 
u. Holford, [1894] 3 Ch. 30. Retd. Haro u. Burgos (1857), 
4 K. & J. 45 ; Joel v. MUls (1857), 3 K. & J. 458 ; Re 
Oatt’H Trusts (1864), 2 Horn. & M. 46 ; Craven u. Brady 
(1869), 4 Ch. App. 290 : He Stone’s Estate (1869), 18 
W. R. 222 ; Re Amhorst’y Trusts (1872), L. U. 13 Bq. 464 ; 
Re Machu (1882), 21 c:^. D. 838 ; Re Dugdalo, Dugdalo 
V. Dugdale (1888), 38 Oh. D. 176 ; Re Moore, Traflord v. 
Mocouochlo (1888), 39 Ch. D. 116 ; Adams v. Adams, 
fl892] 1 Ch. 369 ; Re Caruw, Carew v. Garow. [1896] 1 
Ch. 627 ; Re Riggs, Exp. LoveU, [1901] 2 K. B. 16 ; 
Wynn v. Conway Cui’pn., [1914] 2 Oh. 705, 

135 . To equitable limitation — ^Tnist estate.] 

— ^By an instrument in the form of a settlement 
but proved as a will, real & pei*sonal estate 
was given to trustees upon trust for the sole use 
& benefit of resp., son of the settlor, his heirs, 
0 X 01 * 8 ., Sc administrators, to be assigned Sc trans- 
ferred to him as soon as conveniently might be 
after the settlor’s death, subject to a proviso 
that if resp. should die unmarried Sc without 
issue his share should go over. Sc also that the 
property assigned in trust for resp. was to bo 
held by the trustees upon the express condition 
that he should not during his life have power to 
inorigage, sell, tilien, charge, or incumber any part 
of the property, Sc in that event the trustees 
should stand possessed of such prop(3rty in trust 
for other persons : — Held : resp. took an absolute 
intoKJst in fee simple under the instrument, & 
the condition of forfeiture in case of charge or 
alienation was t^hereforo void as repugnant ; Sc 
accordingly he could be ordt*rcd to secure to his 
divorced wife an* annual sum for maintenance 
by a charge on his interest under the instrument. 

With regard to the legal estate it was hardly 
contended that such a proviso as this would not 
be bad as being inconsistent with the estate 
already given to resp. But it was suggested that 
in the case of trust estat<3S that rule does not 
P-Pply* I cannot follow that. It is very true that 
in the case of married women a restraint on anti- 
cipation has been allowed, but that i*estraint 
cannot be introduced in the case of an equitable 
limitation in favour of a man (Cotton, Ij.J.). — 
Corbett v, Corbett (1888), 14 P. D. 7 ; 58 L. J. P. 
17 ; 00 L. T. 74 ; 37 W. R. 114, C. A. 

136. Instrument restraining alienation — Con- 
strued strictly.] — It must be bome in mind that the 
cts. have always leaned against a restraint on 
alienation, Sc for this very obvious reason, that 
to give property to a person involves giving him 
a power to alienate it, Sc an instrument which, 
while giving property, takes away that incident 
to it must always be construed strictly (Fry, L.J.). 
— Stogdon V. Lee, [1891] 1 Q. B. 061 ; 60 L. J. 
Q. B. 609 ; 04 L. T. 404 ; 65 J. P. 533 ; 39 W. R. 
407, C. A. 

Annotations .—Mentd. Pclton r. HarrlHuti, [1891] 2 O. B. 
422 ; Hood'Barra v. Catlicart, [1894] 2 Q. B. 559 : Re 
Lumley, Exp. Hood-Barre, [1896] 2 Oil. 609 ; Re Wheeler's 
RetOnit. 'Trusts, Brig^) v. Ryan, [1899] 2 Ch. 717 ; 
Paquin v. Boauelerk, [1906] A. O. 148 ; Johnson v. Clark, 
[iSoai 1 ^ Fioldwiok, Johnson v. Adamson, 
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Personal Property. 


Bed. 4t, — Restraint of alienaiion. Part V.] 

When alienation may be restrained — In gifts.] — 

See Gifts, VoL XXV., pp. 602, 624, 620, Nos. 11, 
12, 166, 182, 183. 

In settlements.] — See Settlements. 


In wills.]— W ills. 

Married women.] — See Husband & Wife, 

Vol. XXVII., pp. 101-132, Nos. 703-1082. 

Effect of restraint on bankruptcy.] — See Bank- 
BUPTCY, Vol. V., pp. 663-660, Nos. 6830-5036. 


Part V. — Creation of Successive laterests. 


By powers.] — See Powers, pp. 380 et aeq,t post. 
By settlements.] — See Settlements. 

By trusts.] — See Trusts & Trustees. 

By wills.] — See Wills. 


Application of rule against perpetuities.] — See 

Perpetuities, pp. 62 et seg., ante. 

In leaseholds.] — See Landlord & Tenant, Vol. 
XXX., p. 405, Nos. 1208-1278. 


PERSONAL REPRESENTATIVES. 

See Executobs and Administeatoes. 


PERSONATION. 

See Cpjminal Law and Procedure. 


PETITION OF RIGHT. 

See Ceown Peactice. 


PHYSICIANS. 

See Medicine and Phabhacy. 
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PICTURES AND PHOTOGRAPHS. 

See Copyright ahd LiITKrary Property. 


PIER. 

See Shipping and Navigation ; Waters and Watercourses. 


PILOT AND PILOTAGE. 

See Shipping and Navigation. 


PIN-MONEY. 

See JTusrand and Wife. 


PIRACY. 

See Criminal Law and Procedure. 


PISTOLS. 

See Revenue ; Sale of Goods ; Trade and Trade Unions. 


PLAINTS. 


See County Courts. 
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PLATE. 

See Criminal Law and Procedure ; Trade Marks, Trade Names, and Designs ; Wills. 


PLAY GROUNDS. 

See Open Spaces and Recreation Grounds. 


PLAYS. 


See Copyright and L terary Property ; Theatres and Other Places op 

Entertainment. 


PLEADING. 

Owing to the special character of the cases contained in this Title arrangements are being made 
for it to be dealt with at a later stage of the work. 


PLEDGE. 

See Agency ; Pawns and Pledges ; Stock Exchange. 


PLENE ADMINI8TRAVIT. 

See Executors and Administrators. 
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PLENIPOTENTIARIES. 

See Conflict of Laws ; Constitutional Law. 


POACHING. 

See Animals ; Game. 


POISONS. 

See Agriculture ; Animals ; Criminal Law and Procedure ; Fisheries ; Game ; 

Medicine and Pharmacy. 
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POLICE. 
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Pabt II.— Police Forces. 


Bail .... See Criminal Law. 
Constables, Proiedion of „ Public Authoritibs. 
County and Borough 

Councils, . . „ Local Government. 

Criminal Law generally „ Criminal Law. 
Distress . . . „ Distress. 
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Motor Cars . . See Street and Aerial 

Traffic. 

Police Courts , . »» Magistrates. 

Summary Jurisdictian, 

Courts of , « i» Magistrates. 


Part I. — In General 


1. Constable an officer of the law.] — A con- 

stable is one of the most ancient officers in the 
realm for the conservation of the peace, & by his 
office he is a conservator of the peace ; & if he sees 
any breaking^ of the peace, he may take &; imprison 
him until he find surety by obligation to keep the 
pe£^e ; & if a man in fury be purposed to kill, 
maim, or beat another ; the constable seeing it 
may arrest imprison him until his rage be passed, 
for the conservation of the peace. If a man lays 
an infant which cannot help itself upon a dunghill, 
or openly in the field, so that the beasts or fowls 
may destroy it, the constable seeing it may com- 
mit the party so doing to prison ; for what 
greater breach of the peace can there be than to put 
such an infant by such means in danger of its life 
(PoPHAM, Anon. (1593), Poph. 12 ; 79 

D. P. 1135. 

AniMiation : — ^Befd. It. v. Huggrlns (1730), 2 Ld. Baym. 1074. 

2. .] — Constables are the proper officers 

of justices of the peace. — K. v. Wyatt (1705), 2 
Ld. Baym. 1189 ; Fortes. Bcp. 127 ; 1 Salk. 380 ; 92 

E. R. 280 ; sub nom, B. v, WiAT, 11 Mod. Bep. 53. 
Annotaiiom: — Befd. B. v. Brain (1832), 3 B. & Ad. 614 ; 

MUler V, Knox (1838), 4 Bing. N. O. 574. 


3. .] — A high constable may bo ap- 

pointed, & a rate in the nature of a cotmty rate 
tevied, for a town corporate having an exclusive 
commission of the peace, though not a county of 
itself, by virtue of 13 Geo. 2, c, 18 ; though no 
such officer had been appointed, or such rate levied, 
before ; the corpn. having defrayed the expenses 
out of their own funds. — ^Wbatherhead v, Drbwry 
(1809), 11 East. 168 ; 103 E. B. 968. 

Annotationa : — Mentd. H. v. Berwick -upon -Tweed JJ. 

(1828), 8 B. &; C. 327 ; Morocr v, Davis (1830), 10 B. 8c O. 

617 ; Birmingham Qrdns. v, Beaumont (1869), 33 L. T. 

0« S. 318 ; East Looe C!orpn. v, Cornwall Jj. (1862), 3 

B. & S. 20. 

Quo warranto against chief constable .] — See 
Crown I^actice, Vol. XVI., p. 361, No. 1921. 

Whether constable a workman — Within Work- 
men’s Compensation Acts.] — See Master Sc 
Servant, Vol. XXXIV., p. 200, No. 2221. 

Parliamentary franchise .] — See Elections, Vol. 
XX., p. 10, Part II., Sect. 1, sub-sect. 1, B. (m). 

Local Government franchise .] — See Elections, 
Vol. XX., pp. 25, 26 Nos. 136, 137. 


Part II. — Police Forces. 


Sect. l.—OTY OF LONDON POUCE. 

See City of London Police Act, 1839 (c. xciv); 
Metropolitan Police Act, 1839 (c. 47) ; Parish 
Constables Act, 1842 (c. 109) ; Police Acts, 1890 
(c. 45) ; 1919 (c. 46) ; Police Disabilities Removal 
Acts, 1887 (c. 9), 1893 (c. 6) ; Riot (Damages) 
Act, 1886 (c. 38) ; Police Pensions Act, 1921 (c. 31). 

4. Police rate — Under City of London Police 
Act, 1830 (c. xciv) — Whether new tax or assess- 
ment.] — ^Tho occupiers of certain hereditaments 
situate in the city of London & forming part of the 
area reclaimed from the river Thames under 7 Geo. 
3, c. 37, were rated to so much of the general rate 
levied under the City of London (Union of Parishes) 
Act, 1907 (c. cxl), as represented the consolidated 
rate Sc the police rate, which was imposed by above 
Act : — Held : the exemption granted by 7 Geo. 3, 
c. 37, though limited by the context to local as 
distinguished from imperial taxes, extended to 
all lo(^ taxes Sc assessments, whether present or 
future, except so far as any Act imposing a new 
tax qualified or repealed the exemption. — 
Associated Newspapers, Ltd. v. City of 
London Corpn., [1916] 2 A. C. 429 ; 85 L. J. K. B. 


1786 ; 115 L, T. 419 ; 80 J. P. 393 ; 32 T. L. B. 
700 ; 60 Sol. Jo. 694 ; 14 L. G. B. 1027, H. L. 
AnnoUUiona : — Mentd. Boumo v, Koauo, [1919] A. 0. 816 ; 
Polu-Ci^w V. Craddock. [1920] 3 K. B. 109 ; Harper v, 
HodgoB, [1923] 2 £. B. 314 ; Be Wiuget, Bum v. The Ck). 
[1924] i Ch. 550. 

See, generally, Bates Sc Bating. 


SEor. 2.-^MElKOPOIJTAN POUCE 

Sub-sect. 1. — ^Area. 

See Metropolitan Police Acts, 1829 (c. 44) ; 
1839 (c. 47) ; 1860 (c. 135) ; Trafalgar Square 
Art, 1844 (c. 60). 


Sub-sect. 2. — Government. 

A, In General. 

See Metropolitan Police Acts, 1829 (c. 44) ; 1856 
(c. 2) ; 1860 (c. 135) ; 1884 (c. 17) ; 1900 (c. 40) ; 
Police Disabilities Removal Acts, 1887 (c. 9) ; 
1893 (c. 6) ; PoUcc Act, 1919 (c. 40). 


PART I. 

a. Diamissdl of ^lice constable — 
Power of Oovemor in Council .] — The 
Governor in Council has power to dls- 
charge or dismiss a member of the 
polioe force, although the certifloate 
Sc report under the Polioe Regulation 
Statute, 1873, recommending such dis- 
ohaxge, be invalid. — G bebn v. R. 
(1891), 17 V. L. B. 829.-AUS. 
g.--WOL. ZXXVIL 


b. Right of constable to be 

present at iiwuiit/. P-Foley v. Ryder, 
[1906] B. R. Q. 226.—AUS. 

0 , Right to protection.] — A con- 
stable de facto, while acting in the 
discharge of bis duty. Is entitled to the 
same measure of protection as if his 
title to the office he professes to fill 
were undisputed. — R. v. Gibson (1896), 
29 N. S. R. (17 R. Sc G.) 4.--€AN. 


d. OroundB for recall — Of city com- 
missUmer of police — AUegation of inter* 
f^enoe wih police pro8ecytionB.y^Ex n. 
Tobin (N. B.) (1919), 31 Can. ofim. cjm. 
68. — CAN. 

e. BesponsfbUUy of poliee com* 
misaioner^For acts of cottstoUe.] — 
Thomson e. Mitouell (1840), 7 QL Sc 
Via. m-, 7 li. B. 1X8*:— WJ&T. 
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Police. 


2 . — MetropolUan police: S%jib-8ecl. 2, A., B, dt 
C,; eub^aede. 8 <fe 4. Bed. 8.] 

5. Metropolitan Police Acts — Whether Acts 
of ** local & personal nature.**] — The Metro- 
politan Police Acts are not local & personal within 
Limitations of Actions & Costs Act, 1842 (c. 97), 
s. 5 ; & therefore the times limited bv the statutes 
respectively for the bringing of actions are not 
altered by that clause. — ^Barnett v. Cox (1840), 9 
Q. B. 017 ; 2 New Mag. Cas. 16 ; 2 New Sess. Cas. 
486 ; 16 L. J. M. C. 27 ; 8 L. T. O. S. 160 ; 11 
J. P. 118 ; 116 E. R. 1410 ; avb ficm, Barrett v. 
Cox, 11 Jur. 118. 

AnnMimB: — Oonsd. Mooro v Shepherd (1854). 10 Kxch. 
424 ; Shepherd v. Sharp (1856). 1 H. & N. 115. Bold. 
K. V. L. C. C., [1893] 2 Q. B. 454. 

6. .] — Ajo Act for the regulation of 

the police of London, wherever it may be classed 
by the printer [King’s printer], is as much a local 
dc personal Act as those for regulating the police 
of Manchester or Liverpool, or any other great 
town (Alderson, B.). — ^Moore v. Shepherd (1864), 
10 Exch. 424; 3 C. L. R. 64; 166 E. R. 602; 
AU& nom. Sharp v. Shepherd, Moore v. Shepherd, 
on avpeaU atib nom» Shepherd v. Moore (1866), 
1 H. & N. 125. Ex. Ch. 

Ahnolationa : — Menfcd. Carr v. Iloyal Excbatigo Aascc. (1862). 
1 B. 4c S. 950 : H. V. L. C. C., [1893] 2 Q/B. 454. 

Powers of Secretary of State.] — See Pari IX., 
post. 

Superannuation.] ^See Part YU., post. 


B, The Receiver* 

See Metropolitan Police Acts, 1829 (c. 44) ; 
1839 (c. 47) ; 1880 (c. 22) ; 1887 (c. 45) ; Metro- 
politan Police Courts Acts, 1839 (c, 71) ; 1897 
(c. 20) ; Metropolitan Police Magistrates Act, 
1876 (c. 3) ; Metropolitan Police (Receiver) Acts, 
1861 (c. 124) ; 1867 (c. 39) ; 1895 (c. 12) ; Riot 
(Damages) Act, 1880) c, 38). 

7. When fines & penalties payable to receiver — 
By magistrates* clerks.] — By Metropolitan Police 
Act, 1829 (c. 44), s. 37, all sums adjudged by 
justices of peace to be paid for any ollence against 
the Act are to be paid to the receiver of the Metro- 
politan police district, who. by Metropolitan Police 
Act, 1829 (c. 44), B. 10, is to apply all moneys 
applicable to the purposes of the Act to payment 
of salaries, etc., of the police f 01 * 00 , dc of all other 
chai'ges & expenses in carrying the Act into 
execution. By Metropolitan Police Act, 1839 
(c. 47), Metropolitan Police Courts Act, 1839 
(c. 71), & Metropolitan Police Courts Act, 1840 
(c. 84), certain penalties indicted by magistrates 
within the Mempolitan police district are to be 
paid over to the receiver, who is directed to pay 
salaries, expenses, & charges attending the 
Metropolitan police cts., dc in carrying the Acts 
into execution, dc to apply the sums which he 
receives to the purposes of the Act ; & the clerks 
of the magistrates within the district are to keep 
an account of such fines & penalties, to be rendered 
to the receiver quarterly ; & the magistrates ore 
to cause the amount to be paid to him. The clerks 
of the justices of a part of Surrey, within the 
Metropolitan police district, for which no police 
ct. had been established, claimed to deduct from 
the amount payable to the receiver the amount 
of their fees for summonses granted on the applica- 
tion of officers of the police force : — Held: the 
clerks were entitled to such fees ; but they were 
not entitled to deduct them from the amount 
payable to i^e receiver, or in any way to recover 
Ukem from him, the payment of such fees not 
under the description of carrying the Acte^to 


execution. — W ray 
742 ; 4 New Mag. 
14 L. T. O. S. 439 ; 
E. R. 286. 


V. Chapman (1850), 14 Q. B. 
Cas. 56 ; 19 L. J. M. 0. 155 ; 
14 J. P. 95 ; 14 Jut. 687 ; 117 


Annoiaiiona : — Distd. Reddish v, Hitohlnor (18^), 48 L. J. 

M. C. 81. Apld. George v. Thomas, [1910] 2 K, D. 951. 

8. -• — Penalties under Gaming Houses Act, 
1854 (c. 38).] — On a summary conviction, under 
the above Act before a Metropolitan police 
magistrate : — Held : the half of the penalty which 
was not paid to the informer was payable to the 
receiver of the Metropolitan police, & not to the 
overseer ; & it made no dinerence that, under 
sect. 10 of same Act, there had been on appeal to 
the quarter sessions against the conviction, 
which had been there affirmed, & the clerk of the 
peace had included the half penalty in the estreat 
of fines & forfeitures imposed at the sessions. — 
Wray v . Ellis (1858), 1 E. & E. 276 ; 28 L. J. 
M. 0. 45 ; 32 L. T. O. 8. 157 ; 22 J. P. 800 ; 5 
Jur. N. 8. 624; 7 W. R. 01 ; 120 E. R. 013. 
jHTiotation :--Dhtd. & Distd. R. v. Tltterton. [1895] 2 

Q. B. 61. 

9. Penalties imposed by two justices in 

petty session.] — By Metropolitan Police Courts Act, 
1840 (c. 84), 8. 6, any two justices having jurisdiction 
within the Metropolitan police district shall have, 
while sitting together publicly in the petty sessions 
ct. or room, except in divisions assigned to the 
police courts, all the powers, privileges, & duties 
which any one ma^trate of the police courts has 
by Metropolitan Police Act, 1839 (c. 47), & 
Metropolitan Police Courts Act, 1839 (c. 71) ; — 
Held: this did not maJte penalties, which were 
recovered before two justices sitting as above, 
penalties recovered before a police magistrate ; & 
therefore the shores of such penalties unappro- 
priated to the informer or party aggrieved did not 
go to the receiver of the Metropolitan police 
district. — ^Metropolitan Police District Re- 
ceiver V. Bell (1872), L. R. 7 Q. B. 433 ; 41 
L. J. M. C. 163 ; 37 J. P. 65. 

10. Penalties In respect of sale of food.] — 

An inspector of an authority who had appointed an 
analyst, having prosecuted to conviction before a 
Metropolitan police magistrate an offender under 
Margarine Act, 1887 (c. 29), the magistrate imposed 
a penalty, but made no direction as to its applica- 
tion : — Held : the application of the penalty was a 
part of the “ proceedings ” within the meaning of 
Margarine Act, 1887 (c. 29), s. 12, & the penalty, 
having been recovered on a prosecution instituted 
by an officer of the local authority, must be applied 
as directed by Sale of Food & Drugs Act, 1876 
(c. 63), 8. 20, Margarine Act, 1887 (c. 29), s. 11, 
notwithstanding; 8ale of Food & Drugs Act, 
1876 (c. 63), B. 26, abrogated Metropolitan Police 
Courts Act, 1839 (c. 71), s. 47, so far as it applied 
to penalties recovered on prosecutions instituted 
by such officers ; & the penalty imposed in the 
present case was consequently payable to the 
inspector of the authority & not to the receiver of 
the Metropolitan police. — R. v. Tittbrton, [18961 
2 Q. B. 61 ; 64 L. J. M. 0. 202 ; 73 B. T. 346 ; 11 
T. L. R. 394 ; 18 Cox, C. C. 181 ; aub nom, R. v. 
Titterton, Bx p, Qxjelch, 59 J. P. 327 ; 43 W. R. 
603 ; 16 R. 418, D. C. 

C. The Commwaioners, 

See Metropolitan Police Acts, 1820 (c. 44) : 
1889 (c. 47) ; 1860 (c. 2) ; 1800 (c. 136) ; Metro- 
politan Struts' Acts, 1867 (c. 134) ; 1885 (c. 18) ; 
Metropolitan Streets Act (Amendment) Act, 1W7 
(c. 5); London Hackney Carriages Acts, 1848 
(c. 86); 1860 (c. 7); 1863 (c. 88); London 
Hackney Carriage (No. 2) Act, 1863 (c. 127); 
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Metropolitan Public Carriage Act, 1809 (c. 116) ; 
Chimney Sweepers Act, 1875 (c. 70) ; Explosives 
Act, 1876 (c. 17) ; licensing (Consolidation) Act, 
1910 (c. 24) ; Meiropolitan Market Act, 1857 
(c. cxxxv) ; Public House Closing Act, 1804 
(c. 04) ; Pedlars Act, 1871 (c. 00) ; Prevention 
of Crimes Act, 1871 (c. 112) ; Sunday Observation 
Prosecution Act, 1871 (c. 87) ; Thames Conservancy 
Act, 1894 (c. dxxxvii) ; lx>^l Government Act, 
1888 (c. 41) ; Police Act, 1919 (c. 40). 

11. Indlctoient directed by Commissioners — 
Removed by certiorari by defendant — Commis- 
sioners entitled to costs on eonvlctlon.] — If the 
Metropolitan Police Comrs., appointed under 
Metroj^litan Police^ Act, 1829 (c. 44), s. 1, direct 
an indictment for assaulting one of the police 
constables in the execution of his duty, & deft, 
removes such indictment by certiorari is con- 
victed, the Comrs. are entitled to costs imder 

5 & 0 Will. & Mar. c. 11, s. 3, as justices of the peace 

6 civil ofHcm whom it concerned to prosecute. — 
B. V, WALDEaBAVB (Eabl) (1841), 2 Q. B. 341 ; 
1 Gal. & Dav. 616 ; 11 L. J. M. C. 19 ; 0 J. P. 3 ; 
6Jur.502; 114E.B.134. 

^?MU)«a«otw Apld. K. v. (1850), 15 Q. B. 1060. 

R^. H. V. Dobson (1840), 10 Jur. 905. 

12. Powers — Grant of occasional liquor license 
— Ball within Metropolitan police district.] — Under 
Public House Closing Act, 1864 (c. 64), s. 5, a 
licensed victualler cannot expose for sale or sell 
excisable Ignore at a public ball in the Metro- 
politan x^hco district, between the hours of 
one & four in the morning, without obtaining an 
occasional license from the Comr. of police for tlxe 
metropolis, although he may, with the consent 
of a justice of the peace, have obtained an 
occasional license from the Comrs. of Excise 
authorising him to do so, under Bevenue Act, 
1862 (c. 22), s. 13, & Bevenue Act, 1863 (c. 33), 
s. 20 . — ^Hannant v. Eoulger (1867), L. B. 2 Q. B. 
390 ; 8 B. & S. 425 ; 36 L. J. M. C. 119 ; 31 J. P. 
628 ; 15 W. B. 787. 

18. Street advertisements.] — Fulton v. 

Kelly (1889), 6 T. L. B. 326. 

Hackney carriages .] — See Street & Aeriai. 

Traettc* 

- Special constables.]— Nos. 59, 60, 64, 


Street trading.] — See Highways, Vol. 
XXVI., i>p. 423, 424, Nos. 1428-1434. 


Sub-sect. 3. — Constables. 

See Metropolitan Police Acts, 1829 (c. 44) ; 1839 
(c. 47) ; 1860 (c. 135) ; Pori^ Constables Act, 
1842 (c. 109), s. 21 ; Police Acts, 1890 (c. 45); 1919 
(c. 46). 

14. Not parish constable.] — G arland v. Ahr- 
beok (1888), 6 T. L. B. 91. 

General powers, duties & privileges .] — See Part 
IV., post. 

Legal proceedings by & against constables.] — 

See Part V., post. 


BUBtSBOT.. 4.---MBTBOPOLITAN POLICE FUND. 
See Metropolitan Police Acts, 1829 (c. 44) ; 1889 
(p. 47) ; 1857 (o. 64) ; 1912 (c. 4) ; MetropoUtan 
Police (Beceiver) Act, 1861 (c. 124^ ; Metropolitan 
Police Courts Acte, 1889 (ci 71) ; 1897 (c. 29) ; 
1898 (c. 31) ; Local Government Act, 1888 (c. 41) ; 
BoUca Acta, 1606. (c. 45) ; 1919 (p. 46) ; Dog 
Liceiioee Ads, 1867 (c. 5) ; Police Pensions Act, 
1921 (c. an. 


Payment of fines or penalties to receiver.]— 
See Nos. 7-10, arde. 

Supefrannuatlon .] — SeeVext Vll., poeL 


Sect. 3.— COUNTY POLICE. 

See County Police Acts, 1839 (c. 93) ; 1840 
(c. 88) ; 1867 (c. 2) ; County & Borougji Police 
Acts, 1856 (c. 69) ; 1859 (c. 32) ; Petty Sessions 
& Lock-up Houses Act, 1868 (c. 22) ; Local 
Government Act, 1888 (c. 41) ; County Bates 
Act, 1844 (c. 33) ; PoUce Acts, 1890 (c. 45) ; 1919 
(c. 46) ; Police Pensions Act, 1921 (c. 31), sched. 
III. 

15. Formation of districts — Power of quarter 
sessions — Single parish us separate district — Sulfi- 
ciency of report to Secretary of State.] — Under 
County Police Act, 1840 (c. 88), s. 27, a sin^do 

E arish may be constituted a separate police district 
y itself. 

It is no objection to an order of quarter sessions 
forming county police districts, which a ct. of law 
can entertain, that the report required by County 
Police Act, 1840 (c. 88), s. 27, to be sent from the 
sessions to the Secretary of State, does not contain 
sufficient materials. — Ex p. Knowling (1866), 6 
B. & S. 195 ; 34 L. J. M. C. 68 ; 11 Jur. N. 8. 443 ; 
29 J. P. Jo. 08 ; 122 E. B. 1168 ; sub nom. Ex p. 
East Stonehouse (Inhabitants), 11 L. T. 733. 

1$. Power of standing Joint committee.] — 

The control over the division of a county into police 
districts is, under Local Government Act, 1888 
(c. 41), vested in the standing joint committee of 
the county. 

The effect of this sect. [Local Government Act, 
1888 (c. 41), s. 9 (1)] is to give the standing joint 
commBtee control over the division of the county 
into police districts. The payment of the county 
police is one thing ; the distribution of the county 
police into districts is another (Hawkins, J.). — 
Local Government Act, 1888. Ex p. 
Leicestershire County Council & Standing 
Joint Com^tteb op Leicester County, [1891] 

1 Q. B. 53 ; 60 L. J. M. C. 45 ; 64 L. T. 25 ; 39 
W. B. 160 ; 17 Cox, 0. 0. 206 ; mib nom. lie. Police 
Districts, Ex p. Leicestershire County 
Council, 65 J. P. 87 ; 7 T. L. B. 61, D. C. 

17. Liability of county funds— Damages & costs 
against constable— Action for false imprisonment.] 
— Stops v. Northamptonshire JJ. (1887), 4 
T. L. B. 78, D. C. 

Cost of additional constables.] — See Nos. 78, 

79, post. 

18. Constables as Inspectors of weights & 
measures— VaUdlty of appointment by Justices.]— 
Under 5 & 6 Will. 4, c. 63, the sessions have power 
to appoint inspectors of weights & measures ; A, 
for such appointment, they may, if they think, 
fit select inspectors A superintendents of rural 
police, acl^ under County Police Act, 1839 
(c. 93) ; & therefore such appointment cannot be 
removed by oertioTurii 5 & 6 W^ill. 4, c. 68^ s. 36, 
away the certiorari. — ^B. v. Jarvis (1854), 
B. 640 ; 18 J. P. 601 ; 18 Jur. 1051 ; 118 
E. B. 1282. 

Control of county oounoil ds standing Joint com- 
mittee over police buildings.]— iSfesLocAL^ Govbbn- 
icbnt, Vol. XXXIII., p. 107, No. 719. 

Powers dt duties de privileges.] — See Part IV., 
posti> 

proceedings by de against' pollee.]— /8ee 
PartV-i post* 

N 2 
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Sect. 4.— BCHtOUGH POUCE. 

8ee Municipal Corporation Act, 1882 (c. 60) ; 
County PoHce Acts, 1839 (c. 93) ; 1840 (c. 88) ; 
County Borough Police Acts, 1866 (c. 09) ; 1869 
(c. 88) ; Loc^ Government Act, 1888 (c. 41) ; 
Petty Sessions & Lock-up Houses Act, 1868 
(c. 22) ; Town Police Clauses Act, 1847 (c. 89) ; 
thiblic Health Act, 1876 (c. 66) ; Police Acts, 
1890 (c. 46) ; 1893 (c. 10) ; 1919 (c. 46) ; Police 
Disabilities Bemovid Acts, 1887 (c. 9) ; 1893 

(c. 6) ; Police Pensions Act, 1921 (c. 31), sched. 111. ; 
Police, Factories, etc. (Miscellaneous Provisions) 
Act, 1916 (c. 31). 

19. Liability of borough fund — Extraordinary 
expenses Incurred by high constable.] — B. v, 

liisiCBjSTJbiH JJ., Ho. 66, post* 

20. Expenses Incurred by constables.] — 

A mandamus will issue to a town council to pay 
the costs incurred by constables, & the fees of the 
clerk to j ustices acting under Municipal Corporations 
Act, 1835 (c. 76). — B. v. Gloucester Corpn. 
(1844), 6 Q. B. 862 ; Dav. & Mer. 677 ; 13 L. J. 
Q. B. 233 ; 3 L. T. O. S. 64 ; 8 J. P. 866 ; 8 Jur. 
673; 114 E.B. 1474. 

Annotalion Heddisb v. Hltohlnor (1878), 43 J. P. 


21. Expenses Incidental to trial of election 

P etition.] — K. V . Tamworth Corpn. (1869), 33 
. P. Jo. 774. 


22. Costs of legal proceedings by or 

^gainst police oiBlcer — Indictment against borough 
constable.] — The town council has no power under 
Muncipal Corporations Act, lii36 (c. 76), to order 
the expenses of an indictment agsdnst a borough 
constable to be paid out of the borough fund. 

Semble : the watch committee might, under 
Municipal Corporations Act, 1835 (c. 76), s. 82, 
make such an order, subject to the approbation of 
the council. — R, v. Thompson (1844), 6 Q. B. 477 ; 
Dav. & Mer. 497 ; 2 L. T. O. S. 326 ; 8 J. P. Jo. 
66 ; 114 E. B. 1329 ; sub nom, B. v. Stamford 
Corpn., 13 L. J. Q. B. 177 ; 8 Jur. 658 ; stibse- 
gueni proceedings, 3 L. T. O. S. 40, 79. 

Mentd. R. v, Sheffield Corpn. (1871), L. R. 

6 Q. B. 652 ; R. v. Norwich Corpn. (1882\ 30 W. R. 752. 


23. Action for false Imprisonment 

against officer.] — ^The chief constable of E. was 
sued for a malicious prosecution, he having by 
o^er of the borough magi8trat<es laid an informa- 
tion against certain persons for conspiracy. The 
town coimcil of E^ dir^ted the town clerk to defend 
the action, & sub^quently directed payment of the 
costs of the action out of the borough fund or 
borough rates : — Held : the town council had no 
power to order payment of the chief constable’s 
costs out of the borough funds imder Municipal 
Corporations Act, 1835 (c. 76), s. 82. — B. v. 
Exeter Corpn. (1880), 6 Q. B. D. 136 ; 44 L. T. 
101 ; 46 J. P. 168 : .29 W. R. 441. 

-4n^tof^.*~B6ld. R. c. Ramssate Corpn. (1889), 23 
Vb* R. D. 66. 


.]— 5ec,atoo, Local Government, Vol. 

XXXIII., pp. 83, 84, Nos. 636-639. 

pcncraKy, Local Government, 
Vol. XXXIII,, pp. 80 et seq* 

24. Suspension from, duty— -Power of Justloes 
as watch committee.] — A. borough police constable 
sued the watch committee to recover his pay for 
a p^od during which he had been suspended by 
deft, s from duty for an offence against discipline. 


Defts. alleged that pltf. was properly suspended 
during that period, & was therefore not entitled 
to pay. Pltf. contended that defts. had no power 
to suspend him, because the power of suspension 
conferi^ upon them' by Municipal Corporations 
Act, 1882 (p. 60), s. 191 (4), was impliedly repealed 
by Police Act, 1919 (c. 46), & the regulations 
made thereunder by the Secretary of State : — 
Held: there being nothing in PoUce Act, 1910 
(c. 46), & the regulations thereunder which dealt 
jm any way with suspension, the power conferred 
by Municipal Corporations Act, 1882 (c. 60), 
upon the watch committee or two justices was not 
impliedly repealed, & defts. had power to suspend 
to stop pltf.’s pay during the period of 
suspension. — ^wallwork v. Fielding, [1922] 2 

K. B. 60 ; 91 L. J. K. B. 608 ; 127 L. T. 131 ; 86 
J. P. 133 ; 38 T. L. R. 441 ; 66 Sol. Jo. 360 ; 20 

L. G. R. 618. C. A. 

25. Cessation of right to claim payment — 

From date of suspension.] — Wallwobe v. Field- 
ing, No. 24. ante* 

Superannuation.] — See No. 126, post. 

Powers, duties ds privileges.] — See Part IV., post. 

Legal proceedings by dc against police.] — See 
Part V ., post. 


SEcrr. 6.— PARISH CONSTABLES. 

See Parish Officers Act, 1793 (c. 66), s. 1 ; Parish 
Constables Act, 1842 (c. 109), ss. 1-5, 7, 8, 11, 
14-17 ; Parish Constables Act, 1860 (c. 20), 
ss. 2, 4, 6, 7, 8 ; Parish Constables Act, 1872 (c. 92), 
ss. 1-3. 7-12. 

26. Appointment — By Justices.] — The justices 
of the peace may elect constables of pai'ticular 
parishes, although no constables had before been 
chosen for such parish, provided there be no leet 
for such purpose. — ^Homeby’s (Constable) Case 
(1669), 1 Mod. Hep. 13 ; 86 E. B. 693 ; steb nom. 
B. V. Tbrrey, etc., 2 Keb. 557. 

27. .] — If there be a vill & no ct. 

leet held within it, the justices at sessions may 
appoint a constable, although no constable had 
ever been appointed there before. — R. v, Hewson 
(1699), 12 Mod. Rep. 180 ; 88 E. B. 1247 ; sub nom. 
Chorley Village Case, Holt, K. B. 153 ; 1 
Salk. 175. 

Annotaiions : — Dirtd. R. v. DavlB (1735), Leo temp. Hard. 

282. Reid. R. V. Franohard (1741), 2 Stra. 1149 ; K. v. 

Weir (1823), 1 B. & C. 288 ; Gimbort v. Ooynoy (1825). 

3 Dow. & Ry. M. C. 323. ikentd. Appelthwaito Town v. 

Hartaop & Battordale Town (1729), 1 Bam. K. B. 250. 

28. Compliance with statutory 

regulations.] — In the exercise of their jurisdiction 
over the appointment of constables conferred on 
the sessions by 13 & 14 Car. 2, c: 12, the statute 
must be strictly pursued. — R. v. Davis (1736), 
Lee temp. Hard. 282 ; 2 Stra. 1050 ; 95 E. B. 182. 

29 . — ... By trustees under local Act— Whether 
aU trustees must appoint.]— (1) By an Act of 
Parliament for paving, lighting, <& watching the ' 
streets of a parish, the rector, chuibhwardens, 
overseers of the poor, & vestrymen, were appointed 
trustees for putting the Act in execution. By a 
subsequent Act, the trustees appointed to put the 
first Act in execution, were appointed trustees for 
executing that Act, & the said trustees or any 
thirteen or more of them were authorised to elect 


PART XI. sect. 4. 

1. Appoiniment of polict---VdlidUy 

f ‘ Agreement ae to /e6»— 


o/.l— PltlBi. appointed deft, 
chief of police of the town of S. at a 
nw^ salary, but stipulated that he 
shouM act as county constable within 
the town only, ft account for ft nay 
uw to pitta aU fees received by mm 
from the county as a reward lor ser- 


iTAoiM uenonuea oy nun as a OOUnty 
constable : — Held .* under 6 ft 6 Edw. 
VI. o. 16, ft 49 (jtoo. HI. 0 . 126, the 
agreement to account for snoh fees 
was invalid.— -Stratpord Oobpn. v* 
WneoN (1884), 8 O. R. 104.— CAN. 
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four constables for the parish annually ; — Held: 
the presence of the rector at a vestry for the election 
of a constable was not necessary if thirteen other 
trustees were present. 

(2) !llie trustees having so appointed the four 
constables for the year, might also, on the removal 
from the parish of one of the persons so appointed, 
elect another person in his stead ; for that they 
were not fundi offlew, & were the proper persons 
to supply the vacancy. 

(3) Indictment«chargcd, that deft, being elected 
to the office of constable, had neglected & refused 
to take upon himself the execution of the office. 
The proof was, that he refused to take the oath 
of office : — Held : that was primA facie evidence of 
a refusal to take uppn himself the execution of the 
office ; the indictment sufficiently charged an 
offence, by alleging that deft, had wholly neglected 
& refused to t&e on himself the execution of the 
office, & it was not necessary to state that he had 
refused to be sworn. — E. v. Brain (1832), 3 B. & 
Ad. 0U; IL. J. M. C. 53; 110 E. R. 224. 

30. Whether functi officio after 

appointment.] — R. v. Brain, No. 20, ante, 

31. Removal by certiorari.] — Certiorari 

will not lie to bring up a resolution of the vestry 
for the appointment of paid constables under 
5 & 0 Viet. c. 100, 8. 118, but it will lie to bring up 
the appointment itself made by the justices in 
petty sessions, where the proceedings in vestry 
have not been conducted in conformity to 53 Goo. 
3, c. 69, amended by 69 Geo. 3, c. 85 ; a poll 
having been demanded & refused & the resolution 
being carried by a show of hands. — Re Hipper- 
HOLME CUM BrIGHOUSE CONSTABLES (1847), 6 
Bow. &; L. 79 ; 2 Saund. & C. 08 ; 1 1 J. P. Jo. 
4J18 ; aub nom. R. v. West Riding op Yorkshire 
JJ., 11 Jut. 713. 

Annotaiifms : — Refd. B. v, Nicholson, etc. Bolton JJ., B. 

V. Qreonhalfirh, etc. Bolton JJ., Ex p, Hambcr (1899), 81 

L. T. 257 ; B. v. Woodhouse, 11906J 2 K. B. 501. 

32. Preparation Sc return of lists by 

overseers — ^Mandamus to prepare & return.] — 
Under Parish Constables Act, 1842 (c. 100), 
SB. 2 & 3, where justices issue a precept to overseers 
requiring them to return a list of a competent 
number of men in their parish to serve as con- 
stables, & the overseers accordingly summon a 
vestry within the fourteen days after receiving the 
precept, prescribed in Parish Constables Act, 1842 
(c. 1 00). 8. 3, the vestry has no discretion, but must 
make out the list. Ihereforo, where such vestry, 
haying met in obedience to the precept, had 
adjourned for a twelvemonth. Sc made no return, 
this ct., on motion made after the expiration of 
the fouHeen days, issued a mandamua commanding 
the overseers to summon a vestry for the purpose 
of making out Sc returning a list. Although the 
affidavits in support of the rule disclosed no ground 
for considering the appointment of the parochi^ 
constables to be necessary, & although, in 
opposition to the rule, it was deposed that the 
inhabitants considered the appointment of 
parochial constables to be superfluous Sc uselessly 
expensive, a paid police having been appointed 
under County & Borough Police Act, 185o (c. 60). 
Although it was also deposed that the parochial 
constables of the preceding year were rea dy to 
serve on. — ^R. v. North Bierley Overseers 
(1858), B. B. Sc E. 610 ; 27 L. J. M. C. 275 ; 31 
L. T. O. S. 170 ; 23 J. P. 133 ; 4 Jur. N. S. 784 ; 
120 E. R, 603 ; sub nom. R.^v. Thorntqn Over- 
seers Sc West Biding op Yorkshire JJ., 6 W. B. 
632. 

38. In addition to paid oonstable.]-— 

B. V. Nobth Bierley Overseers, No. 32, ante. 


I 84. Otttoolng constables ready to con- 

tinue service.]— B. v. North Bierley Overseers, 
No. SZ, ante. 

35. Acquisition of settlement by service as 
constable.]— B. v. Hope Mansell (Inhabitants) 
(1783), Cald. Mag. Gas. 262. 

Annataiion : — Oonid. B. v. Booth (1848), 12 Q. B. 884. 

36. .1 — ^Where by a local Act, justices 

had power to appoint constables for such time as 
the^ should tlnnk proper, A by a subsequent 
section, they were emi>owered to give such con- 
stable a salary, ** provided such salary did not 
exceed the annual sum of £20 ** ; — Held the 
office of constable under that Act, was not in its 
nature an annual office. Sc a party gained no settle- 
ment by serving the office, although ho might 
have been appointed for a year. — R. v, Middle- 
wich (Inhabitants) (1836), 3 Ad. Sc El. 166 ; 
1 Har. Sc W. 162 ; 4 Nev. Sc M. K. B. 682 ; 3 
Nev. & M. M. C. 82 : 4 L. J. M. 0. 00 ; 111 B. B. 
372. 

37. Not annual office.] — B. v. Middlbwich 
(Inhabitants), No. 36, ante. 

38. * Service by deputy.] — R. v. Hope Mansell 
(Inhabitants) (1783), Cald. Mag. Gas. 252. 

i Annotation : — B. v. Booth (1848), 12 Q. B. 884. 

j 39. .] — The office of constable may be 

served by deputy. The Crown may grant exemp- 
tions from serving officers of this sort, provided 
a sufficient number of persons be left to serve them. 
— R. V . Clarke (1787), 1 Term Rep. 679 ; 00 B. B. 
1317 • 

Annotation : — Consd. B. v. Booth (1848), 12 Q. B. 884. 

. 40. Deputy absconding.] — Where a per- 

son is appointed constable. Sc he procures a deputy 
to serve for him, who is sworn in at the leet Sc 
approved of by the inhabitants, if he absconds & 
does not serve, the principal is nevertheless dis- 
charged. — ^Underhiijc. V . WITTS (1700), 3 Esp. 
66; 170B. R. 536. 

Annotation : — Conid. B. v. Booth (1848), 12 Q. B. 884. 

41 . Whether deputy must be on over- 

seer’s list.] — Under Parish Constables Act, 1842 
(c. 109). it is not necessary tliat a person, named as 
substitute for & by a person selected as constable 
from the vestry list of persons q^ualified & liable, 
or recommended, to serve, should himself be on 
the vestry list. — R. v. Booth (1848), 12 Q. B. 884 ; 
3 New Sess. Cas. 303 ; 18 L. J. M. C. 25 ; 18 
L. J. Q. B. 48 ; 12 L. T. O. S. 147 ; 13 Jur. 6 ; 
116 B. R. 1102 ; aitb nom. Be Booth, 12 J. P. 
760. 

42. Exemption from service.] — R. v. Clark 
(1605), 1 Sid. 272 ; 82 B. R. 1101. 

43. Member of College of Physicians.] — 

R. V . Pordich (1660), 1 Sid. 431 ; 82 E. R. 1109. 

44. Constable of manor.] — Constable of 

a manor, including a parish, but more extensive, 
is not exempt from serving this office by having 
a certificate of exemption under 10 & 11 Will. 3, 
c. 23, — R. V . Darbishire (1761), 2 Burr. 1182; 
97 B. R. 778. 

Annotation: — ^Dlstd. Moaely v. Stonehoose (1806), 7 East, 
174. 

45. Granted by Crown.] — R. v. Clark 

(1666), 1 Sid. 272 ; 82 B. R. 1101. 

46. Member of Barbers Company.] — 

A member of the Barbers Company in the City of 
London, is not exenmted, from serving the office 
of constable. — ^B. v. (Shapplb (1811), 3 Camp. 91 ; 
170 B, R, 1316, N. P. 

47 . Non-resident carrying on trade.] — 

A person is not liable to serve the office of constaole 
umesB he be resident in Uie parish, Sc therefore a 
person occupyhig a house Sc paying all parish rates 
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Police. 


BetA. 6. — TairiBh constables. Sect* 6 : Sub-sect. 1.] 

in respect of it, & carrying on the trade of a printer, 
frequenting the house daily on all working days, 
!&/ remaining there during the mght at 

work, but not deeping in the house, is not liable to 
serve the office of constable in the parish where the 
house is situate. — R. v, Adlaed (1825), 4 B. & 0. 
772 ; 7 Dow. & By. K. B. 340 ; 3 Dow. & By. 
M. 0. 416 ; 107 B. B. 1247. 

AnnoitUians : — Con8d.,R. r. ^pth B.^84* 


43 , Appointment to more than one parish 

— ^Appointment In same year.]— (1) H. occupied a 
warehouse in Manchester, within the jurisdiction 
of the ct. leet, where he carried on his business, 
but did not reside ; & he usually lodged & boarded 
in Manchester from Monday till ^turday. He 
had also premises in llaslingden, in which township 
he slept when not at Manchester ; & he did suit 
& service to the ct. leet of Haslingden : — Held : 
H. was liable to be appointed a constable of the 
Manchester leet. 

(2) In 1808 fines of £100 had been imposed, 
& submitted to, for refusii^ the office of constable 
in Mahehester, the parties fined not claiming 
(exemption ; since that time the duties of the office 
h^ greatly increased, & the number of residents 
qualified to serve had diminished ; & it was 
sworn that difficulty was expected in procuring 
persons to serve, unless considerable fines were 
imposed for refusing : — Held under these cir- 
cumstances, a fine of £300 on a person merely 
refusing to serve by reason of an ^cged exemp- 
tion, was excessive. — R. v , Moslby (1836), 3 Ad. 
& El. 488 ; 6 Nev. & M. K. B. 261 ; 3 Nev. & 
.M. M. 0. 257; 11 B. R. 490; eub nom* B. v. 
Manchester (Lord of the Manor), 4 L. J. M. 0. 
106. 


49. Refusal to accept office — Indictment for.] — 

The sessions cannot commit a person for refusing 
to take upon him the office of constable ; but they 
may indict & fine, & commit for the non<^ayment 
of the fine. — Crawley’s Case (1640), Cro, Car. 
667 ; 79 E. B. 1087. 

50. .]— B. V. Lone (1731), 2 Stra. 

920 ; Bitz. G. 192 ; Sees. Gas. K . B. 118 ; 93 
E. B. 942 ; sub nom , B. v . Lane, 2 Bam. K , B. 
66 . 


Annotation .* — Uentd. Qustoii v, Hobden (1745), 1 WUs. 101. 

61. Sufficiency.] — B. v. Brain, No. 

29, ante, 

52. — r Committal.] — Crawley’s Case, No. 
40, ante. 

68. Fine — Committal for non-payment.] — 

Crawley’s Case, No. 49, ante. 

64. .] — R. V . Mosley, No, 48, 

ante. 

55. Fees & allowances — ^Appeal to sessions by 
overseers— Appeal by one overseer.] — 18 Geo. 3, 
c. 25, B. 6, gives an appeal to the sessions against 
the allowance by two justices of constable’s 
accounts, in case the overseer or overseers shall 
find that the palish or towni^p is aggrieved 
thereby ; but the ri^^t of appeal cannot be 
exercised by one overseer without the consent 
of the majority. Therefore where a township 
had four overseers & four churchwai^enfl, & 
seven were for allowing the constable’s accounts, 
against the sense of the eighth & a majority of the 
lay-payers ; A; two justices afterwards allowed the 


accounts : — Held : the sin^^ overseer could not 
appeal against the allowance in his own name, & 
this ct. refused a mandamue to the sessions to hear 
the appeal. — R.'b. Manchester JJ, (1822), 1 Dow. 
&Ry.K.B. 454; 1 Dow. & By. M. C. 117. 

56. Fees for warrants.] — R. v. Chelms- 

ford (Churchwardens), No. 104, poet. 


Sect. e.—^gPECIAL CONSTABUSS ; ADDIHONAL 
POUCE. 

Sub-sect. 1. — Special Constables. 

Bee Special Constables Act, 1831 (c. 41) ; 1923 
(c. 11) ;* Municipal Corporation Act, 1882 (c. 60) ; 
Police' Act, 1890 (c. 46); UniversltieB Act, 1826 
(c. 97) ; County Police Act, 1840 (c. 88). 

57. Appointment — ^Power to appoint yeaiTly^ 
In addition to appointment In emergency.]— The 
borough of M, which was incorporated by charter 
in Oct. 1838, & has a separate commission of the 
peace & grant of quarter sessions, is situate locally 
within the M. division, one of several Into which 
the County Palatine of Lancaster is divided & in 
& for each of which, including the M. division, 
petty sessions are held. An order was made at 
special sessions for the borough under Special 
Constables Act, 1831 (c. 41), s. 13, requiring the 
county treasurer to pay for the services of special 
constables called out & appointed by justices of 
the borough under the same Act for the staves, 
etc. On mandamue to pay, & return thereto : — 
Held : no answer that the constables were called 
out within the M. division & the order was not 
made by justices for the division. 6 & 6 Will. 4, 
c. 76, B. 83, empowering borough justices to appoint 
special constables once a year & to pay them out 
of the borough fund does not supersede the general 
authority given to justices of any town, etc., by 
Special Constables Act, 1831 (c. 41), s, 1, to appoint 
special constables on information that a riot may 
be apprehended. A borough newly incorporated 
under 6 & 6 Will. 4, c. 70, is, in respect of its 
liabilities under sects. 114, 117, a town “con- 
tributory to the public rate for ’’ the “ county *’ 
within Special Constables Act, 1831 (c. 41), s. 13 ; 
& its justices therefore may order the county 
treasurer to pay the recompense, & costs of the 
staves, etc., of special constables appointed by 
them under the latter Act. — B. v , Hulton (1849), 
13 Q. B. 692 ; 4 New Mag. Cas. 43 ; 19^ L. J. M. C. 
32 ; 14 L. T. O. S. 437 ; 14 J. P. 169 ; 13 Jur. 
1093 ; 116 B. B. 1389. 

58. Duration,] — ^A raecial constable duly 

appointed under Special Constables Act, 1831 
(c. 41), 8. 9, is appointed for an indefinite time, & 
remains a constable till his sei^ces are either 
determined or suspended, &, being so appointed 
imder that statute, he has all the authonty of an 
ordinaiy constable imtil his services are either 
suspended or determined. — ^B. v. Porter & 
Thomas (1841), 9 C. & P. 778. 

59. By Metropolitan Commissioners — 

Appointment requested for partleulaf purpose — 
Vwdlty of appointment for general purposes.] — 
Under Metropolitan Police Act, 1839 (c. 47), s. 8, 
the appointment of a constable is an appointment 
of the person to act as a constable for all purposes, 
^though the application to the Comrs. mentions 
a pa^cular purpose only, as, for instance, the 
necessity for an additional constable to execute 
distress warrants, to recover the amount due for 


PART IL SECT 6, SUB-SECT. 1. 

neeesaery^Siaie oftmergeney ea^na.}— Nanda Eisbobk Sinqr v. ft. (1908), I. L. R. 85 Caks. 
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parifih rates. The necessity for such appointment 
fe entirely a matter upon which the Ck)mrs. arq to 
exercise their own judgment. — Allen v. Preecb 
(1864), 10 Exch. 443 ; 24 L. J. Ex. 9 ; 10 J. P. 
22 ; 3 W. B. 12 ; 150 E. B. 610. 

60. dc regulation — ^Power of Metropolitan 

Commissioners.] — By Special Constables Act, 
3014 (c. 01), s. 1 (1), ** His Majesty may, by order 
in Council, make regulations with respect to the 
appointment & position of special constables 
appointed during the present war under the 
Special Constables Act, 1831 (c. 41 ) ... & may, 
by those relations, provide {inter alia) . . . 
(<?) for the ap;^cation to special constables to which 
the regulations apply of any of the provisions 
of the Police Acts, 1830, to 1010 .... subject 
to such modifications as may be specified in the 
regulations. . . By Police Act, 1830 (c. 03), 
8. 0, the chief constable may at his pleasure 
dismiss all or any of the other constables to be 
appointed for the county. 

Begulations known as ** The Special Constables 
Order, 1014, were made imder the Act. By 
regulation 0 the chief ofllcer of police may at his 
pleasure dismiss any special constablo : — Held : 
the regulation was not ultra vires, inasmuch as 
upon the true construction of the word “ position ** 
in Special Constables Act, 1014 (c. 01), s. 1 (1), 
viewed in the light of the power of dismissal by 
the chief constable contained in Police Act, 1830 
(c. 03), s. 6, which is applied with the necessary 
modifications by clause (c), it was the intention 
of the Legislature to confer the power to make 
regulations not only with respect to the position 
of special constables while they hold that office, 
but also with respect to the determination of the 
office ; therefore, the Comr. of Metropolitan 
police, who is by the schedule to the order the 
“ chief officer of police ** for the Metropolitan 
police district, has the power to dismiss a Metro- 
politan special constable. 

Even without the aid of clause (c) the words 
in Special Constables Act, 1014 (c. 61), s. 1 (1), 
conferring power to make regulations with regard 
to the “ appointment & position of special 
constables would in their natural meaning include 
a power to make regulations with respect to the 
termination of the office of a special constable 
(Lush, J.). — ^Metropolitan Police Comr. v, 
Hancock, [1916] 1 K. B. 100 ; 85 L. J. B. 339 ; 
114 L. T. 67 ; 80 J. P. 144 ; 32 T. L. R. 95 ; 14 
L. G. B. 004, D. 0. 

61. Refusal to serve — Indictment.] — If per- 
sons duly called upon by the magistrates to serve 
as special constables refuse to do so, the magistrates 
ought to cause them to be indicted. — R. v. Vincent, 
Edwards, Drinkwater & Townsend (1839), 9 
C. & P. 91. 

Annotations : — Mentd. 0*Kolly r. Harvey (1882), 15 Cox. C. C. 

435 ; It. V. O'ConnoU (1844), 6 Stale Tr. N. S. 1. 

62. Powers — Same as ordinary constable — 
Until services suspended or determined.] — B. v. 
Porter & Thomlas, No. 58, ante. 

68. Dismissal — Power of Metropolitan Com- 
missioner — Metropolitan special constable. ] — 
Metropolitan Police Comb. v» Hancock, No. 
60, ante. 

64. Action for wrongful dismissal.! — 

The effect of s. 0 of the Special Constables Order, 
1914, made under Special Constables Act, 1914 
(c. 01), 8. 1 (1), is that no action will lie against a 
chief constable for alleged wrongful dismissal 
of a special constable. — ^Pobtch v. 'SIbrslake 
(1917), 84 T. L. R. 77. 

65. Expenses of maintenance — Liability of 
co|uity funds — ** Extraordinary expenses” of 


borough high constable.] — Where the high con- 
stable of a borough, by the direction of the 
justices, employed & paid a number of special 
constables to suppress riots at an election, & thc% 
ordinary constables were also constantly employed 
by him during the same period in endeavouring 
to keep the peace, for which service he made them 
a compensation : — Held : the justices were war- 
ranted in considering the moneys so expended as 

extraordinary expenses incurred by the high 
constable in case of riot,” within Constable 
Expenses Act, 1801 (c. 78), s. 2, & in making an 
order upon tlio treasurer to reimburse him those 
expenses. — R. v. Leicester JJ. (1827), 7 B. & O. 
0; 9 Dow. & By. K. B. 772 ; 4 Dow; & By. M. C. 
518; 5L. J. O. S. M. C. 95; 108 E. R. 027. 
Annotations: — Mentd. Gwyuno v. Bnmoll (1835), 2 Scott- 

16 ; Colo V. Croon (1843), 0 Man. 9c O. 872 ; CatteraU «• 

Bweotman (1847), 1 Hob. Eccl. 304 ; Ho^vman v, Blytli 

(1857), 27 L. J. M. C. 21 ; H. v. Worksop Board of Health 
.. (1864), 10 L. T. 207 ; Montreal Street Hy. v. Normaadln, 

11017] A. 0.170. 

66. Appointment, by borough 

Justices.] — R. V. ITulton, No. 67, ante. 

67. Order for payment — ^Made at 

special sessions of Justices of petty sessional 
division.] — Under the Act [Special Constables 
Act, 1831 (c. 41)] for amending the laws relating 
to the appointment of special constables, wliich, 
by sect. 13, enables the justices of the peace, 
acting for the division or limits within which such 
special constables shall have been called out to 
serve, at a special session to be held for that 
purpose, to order, the expenses of such special 
constables, if the justices so ordering are justices 
for any county, riding or division having a separate 
’conmiission of the peace, to be paid by the county 
treasurer out of the public money then in his 
hands, the order for payment may be made by 
justices at a special session in & for a petty ses- 
sional division, & need not bo made at a special 
session of justices acting for the whole county, 
riding, or dSvision within which special constables 
are appointed. — R. v. Maryj.ebone JJ. (1808), 
37 L. .T. M. C. 181. 

68. .] — By Special Con- 

stables Act, 1831 (c. 41), B. 1, if it shall bo made to 
appear to two justices of any county, riding, or 
division having a separate commission of the 
peace, that a tumult or riot is apprehended witliin 
any -parish or place within the division or limits 
for which the justices usually act, they are 
empowered to appoint special constables. By 
Special Constables Act, 1831 (c. 41), s. 13, the 
justices acting for ilie division or limits within 
which the special constables have been called out, 
at a special session to bo held for the purpose, ore 
empowered to order the payment of the expenses 
of such constables, the order to be made on the 
treasurer of the county of which they are justices. 
Constables having been appointed & called out for 
the parish of M., within the Ml petty sessional 
division of a county ; — II dd : an order for the 
expenses was rightly made at a special session of 
the justices usui^ly acting in the petty sessional 
division, Sd need not be made at a special session 
of the whole body of justices for the coimty. — 
R. V. Hamilton (1808), L. R. 3 Q. B. 718 ; sub 
nom. R. V. Middlesex JJ., 18 L. T. 080 ; 82 J. P. 
661 ; 10 W. R. 1168. 

69 . .] — By Special Con- 

stables Act, 1831 (c. 41)^ s. 1, justices ore 
empowered to appoint special coxistables in the 
manner therein provided. By Special Constables 
Act, 1831 (c. 41), 8. 13, justices are empowered to 
order ” at a speciaT session to bo held for that 
purpose ” allowances to such speciiJ constables 
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for their trouble, etc. ; such order to be made on 
the treaiSurer of the county. Special constables 
were appointed by justices for the county of 0., 
but their appointment was not made in the manner 
IMDinted out by the Act. They acted, & an order 
on the county treasurer was made for payment for 
their trouble, etc., by justices then sitting for the 
purpose of auditing the accounts of the expenses 
of special constables after the business of an 
ordinary petty session had been concluded. No 
notice for the holding of any special session had 
been given. The order was general in fom, being 
a mere direction to pay, & it did not recite any of 
the facts wliich gave the justices jurisdiction to 
make it. The treasurer paid the amount, & the 
payment was afterwards allowed at quarter ses- 
sions ! — Held : although the appointment of the 
special constables was not regular, & assuming 
that the order for their payment was originally 
invalid, because not made at a special session held 
for the purpose, yet the ct., in the exercise of its 
discretion, would not grant a certiorari to bring 
up the order, as the proceedings were completely 
finished & no benefit could arise from re-opening 
them. 

Sernble : such an order [for payment of expenses 
of special constables] is in the nature of a direction 
to the officer of the justices, & need not show on 
the face of it that the justices signing it had 
jurisdiction to make it. — B. v. Newbobough 
(IJORD) (1809), L. B. 4 Q. B. 58f ^ ; 10 B. & S. 586 ; 
38 L. J. M. C. 129 ; 17 W. A. 861 ; aub nom. 
B, V. CABNARVONSimiE JJ., 20 L. T. 818. 

AnfwUUiona : — Apld. li. v. Siiiroy JJ. (1870), L. R. 5 Q. B. 

466. Re!d. It. V. Johnson (1905), 74 L. J. K. B. 585. 

70. Necessity for showing 

jurisdiction to make.] — B. v. Newbobough (Lord), 
No. 69, ante, 

71. Certiorari to quash.]— 

B. V, Newbobough (Lord), No. 69, ants, 

72. Liability of borough fund.] — B. v, 

Tamworth Corpn. (1869), 33 J. P. Jo. 774. 

73. Expenses of ordinary citizens 

not allowed — Riot.] — It is said that, because the 
magistrates have power to call on the soldiers, as 
citizens, to keep the peace, therefore the county 
funds are liable for the maintenance of the soldiers 
while so engaged. There is an utter absence of 
authority for that proposition. There was no 
authority cited to show that the magistrates are 
bound to maintain the troops, nor is it shown 
that pei'sons other than soldiers have ever been 
in any way reimbursed by the magistrates under 
such circumstances, unless in the case of special 
constables, which is specially provided for. On 
the other hand, there is something on which an 
argument by analogy in favour of the opposite 
view may be founded. The Act of 2 Hen. 6, 
stat. 1, c. 8, after providing for the suppression 
of riots by the justices, & the sheriff, or under- 
sheriff of the county, “ with the power of the said 
coimty,*’ contains this clause : “ Provided always 
that the smd justices, & other officers aforesaid, 
shall exercise their offices aforesaid at the King’s 
cost in going & continuing in doing their said offices, 
by payment thereof to be made by the sheriff of 
the same county for the time being by indentures 
bwwixt the sheriff & the said justices & other 
officers aforesaid, to be made of the payment 
* 1'he said sheriff upon his account 

m the Exchequer may have due allowance.” It i 
is true that at that time there was no standing!' 


army $ but the same services would be rendered 
as were rendered by the troops in the present 
case, & the Crown would bear the cost, not the 
county. 

Both on authority such as there seems to be, 
& on considerations of convenience. ... 1 have 
come to the conclusion that there is no power 
to charTO the expenses here in question on the 
county funds, & therefore that the order niai for 
a mandanvua ought to be discharged (Darling, J.). 
— B. V. Glamobganshtbe County Council, Ex p. 
Miller, [1899] 2 Q. B. 26 ; 63 J. P. 470 ; 15 
T. L. B. 342; 43 Sol. Jo. 467, D. C. ; affd., 
[1899] 2 Q. B. 636, C. A. 

Annotation : — ^Retd. Glamorgan Coal Co. v, Glamoigansliire 

Standing Joint Committee, Powell Duflryn Steam Cool 

Co. V. Same, [1915] 1 K. B. 471. 

74. Order for payment — Notice to party 

liable to pay.] — ^An order was made by justices, 
which, after reciting that a special constable had 
been appointed pursuant to Special Constables 
Act, 1831 (c. 41), &; that the appointment was 
occasioned by the behaviour & by reasonable 
apprehension of the behaviour of the persons 
employed on deft.’s works, ordered defts., in pur- 
suance of 1 2 Viet. c. 80, to pay to the special 

constable the sum of £3 9s. for his services as 
special constable. Defts. had no notice either of 
the appointment of the special constable or of 
the order for payment by them until after the 
same was made : — Held : the making of the order 
for the payment of the expenses of the special 
constable was a judicial proceeding, &; defts. were 
entitled to notice before the order was made. — 
R. V, Cheshire Lines Committee (1873), L. B. 8 
Q. B. 344 ; 42 J. L. M. 0. 100 ; 28 L. T. 808 ; 
37 J. P. 806 ; 21 W. R. 846. 

Duty of magistrates in case of riots.] — See 
Magistrates, Vol. XXXIII., p. 306, No. 234. 

Assistance of special constable In seizure of goods 
fraudulently removed.] — See Distress, Vol. XVIII., 
p. 364, No. 1013. 


Sub-sect. 2. — Constables Employed by 
Public Companies. 

75. Right of company to employ constables.]— 
The employment of policemen by a co. to protect 
their property is an act within the scope of the 
incorporation of the co. — Edwards v. Midland 
By. Co. (1880), 6 Q. B. D. 287 ; 60 L. J. Q. B. 
281 ; 43 L. T. 694 ; 45 J. P. 374 ; 29 W. B. 609. 
Annotations : — Conid. Lambort v, G. E. Ry., [1909] 2 K. B. 
776. Mentd. Kent v. Oourngo, Croft v, Courago (1890), 
55 J. P. 264 ; Flood v, Jaoksou, [1895] 2 Q. B. 21 ; Corn- 
ford V, Carlton Bank, [1899] 1 Q. B. 392 ; l*ratt v. British 
Modlcal AsBOcn., [1919] 1 K, B. 244. 

70, Railway companies.] — The employ- 

ment of special constables by railway cos. is a 
thing which has been recognised by Parliament 
for pretty nearly eighty years, & at any rate for 
more than seventy years, & the fact that it is 
within the scope or within the dutied of railway 
cos. to employ police constables, whethqp in plain 
clothes or not makes no difference, has oeen 
decided authority which'is now beyond doubt 
(Cozens-IIardy, M.B.). — Lambert v. Great 
Eastern By. Co., [1909] 2 E. B. 776 ; 79 L. J. K. B. 
32 ; 101 L. T. 408 ; 73 J. P. 446 ; 26 T. L. R. 
734 ; 63 Sol. Jo. 732 ; 22 Cox, 0. 0. 166, 0. A. 

Liability of companies for acts of constables.!— 
See Master & Servant, Vol. XXXIV., pp. 135, 
136, Nos. 1046, 1052-1064. 

Liability of individual constables.]— 5cc Trespass. 
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See County Police Act, 1840 (c. 88) ; County & 
Borough Police Act, 1860 (c. 60) ; Police Acts, 
1890 (c. 46) ; 1919 (c. 40). 

77. Consolidation of forces — Borough with 
commission of peace but no quarter sessions — 
Costs of prosecution before borough justices — 
Whether chargeable to county.] — ^A borough having 
a population of over ten thousand had a separate 
commission of the peace &; justices’ clerk, but not 
a separate ct. of quarter sessions. The borough 
paid the justices’ clerk by salary, & the clerk’s 
fees received from prosecutions went to the borough 
fund, & the borough had the right of appointing 
its own police, but by arrangement, the coimty 
provided the borough with police, for which an 
agreed sum was paid to the county. Questions 
having arisen between the borough & the county 
as to the ri^ht to receive fines imposed by the 
borough justices when those lines were not appro- 
priated by the statutes creating the offences, 

as to the liability to bear the costs of prosecu- 
tions instituted by the police before the borough 
bench when those costs were not received in the 
proceedings, &; it having been conceded that the 
county was entitled to receive the unappropriated 
fines & penalties : — Held : the costs of prosecu- 
tions undertaken by the police before the borough 
justices, in cases in which such costs are not 
remitted & are not recovered from deft, to the 
proceedings, fall upon the borough fund, & are 
not chargeable to the county fund, although the 
unappropriated fines go to the county fund. — 
George v. Thomas, [1910] 2 K. B. 951 ; 80 
L. J. K. B. 7 ; 103 L. T. 460 ; 74 J. P. 398 ; 8 
L. G. R. 849. 

78. Mutual assistance of forces — Expenses of 
maintenance of additional constables — Between 
county & borough.] — ^A borough which maintains 
a separate poUce force is entitled to be paid by the 
county council, under Local Government Act, 
3888 (c. 41), s. 24 (2) (j), one-half of the cost of 
the pay & clothing of extra police temporarily 
added from another police force under Police 
Act, 1890 (c. 46), s. 26, & paid for by agreement 
under that Act. — R. v. West Riding op York- 
shire County CounOil, [1895] 1 Q. B, 805 ; 
04 L. J. M. C. 145 ; 72 L. T. 620 ; 69 J. P. 340 ; 
43 W. R. 380 ; 11 T. L. R. 311 ; 18 Cox, O. C. 
141 ; 14 R. 391, O. A. 

Annotation : — ^Bofd. Glamorgan Coal Co. v. Glamorganshire 

Standing Joint Committee, Powell DuHryn Steam Coal 

Co. r. Same, [1915] 1 K. B. 471. 

79. Assistance not authorised by 

standing joint committee.] — Riots occurred in con- 
nection with strikes of workmen at pltfs.’ coal 
mines. The police force of the county being unable 
to cope with the disturbances, the chief constable. 


with the authority of the magistrates of the petty 
sessional division, telegrwhed for the military 
to be sent down, but the Home Secretary instead 
sent some metropolitan police. The chief con- 
stable also made agreements under Police Act, 
1890 (c. 46), s. 26, with the police authorities of 
other counties & boroughs for the supply of extra 
police. These agreements contained provisions 
for the housing & feeding by the aided authority 
of the imported police. Pltfs., at the request of 
the chief constable, provided housing accommoda- 
tion & meals for a number of the poUce so broup[ht 
into the county Sd for the metropolitan pohee. 
The standing joint committee, who were the police 
authority for the county, expressly repudiated 
liability in respect of the metropolitan police on 
the ground that their assistance had not been 
requested. In an action by pltfs. against the 
stauding joint committee & the county council 
to recover the expenses so incurred by them for 
housing & feeding the imported police: — Held: 
(1) defts. were liable for the expenses of housing 
& feeding the police other than the metropolitan 
police, the evidence showing either that the chief 
constable had antecedent authority from the 
standing joint committee to make the necessary 
contracts under Police Act, 1890 (c. 45), s. 26, for 
bringing them in & for housing & feeding them, 
or that the standing joint committee had ratified 
his acts ; (2) defts. were not liable in respect of 
the metropolitan police, the standing joint com- 
mittee not having asked for their assistance & 
having repudiated all liability in respect of them ; 
(3) the standing joint committee had power to 
enter into the contracts so as to bind themselves, 
& they were therefore rightly sued upon them, 
the county council being properly joined as parties 
to the action as they were the persons who would 
have to pay the amount found due & against whom 
an order for payment might be necessary. — 
Glamorgan Coal Co. v. Glamorganshire Stand- 
ing Joint Committee, Powell Duppryn Steam 
Coal Co. v. Same, [1910] 2 K. B. 200 ; 85 L. J. 
K. B. 1193 ; 114 L. T. 717 ; 80 J. P. 289 ; 32 
T. L. R. 293 ; 14 L. O. R. 419, C. A. 

AnnokUion: — Aa to (1) Consd. Glasbrook r. Glamorgan 

County Oonnoll, [1925] A. C. 270. 

80. Power of standing joint com- 

mittee to contract — Council council as party to 
action for expenses.] — Glamorgan Coal Co. v. 
Glamorganshire Standing Joint Committee, 
Powell Duppryn Steam Coal Co. v. Same, No. 
79, ante. 

81. Special protection requested.] — Glas- 

BROOK Brothers, I/rb. v. Glamorgan County 
Council, No. 82, post. 
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Part IV. — Duties, Powers, and Privileges of Constables. 


Sect. 1. — ^DUTIES. 

Sub-sect. 1. — In General. 

See Statute of Winchester, 1286 (c. 6) ; County 
Police Act, 1830 (c. 93) ; Metropolitan Police Act, 
1839 (c. 47) ; City of London Police Act, 1839 
(c. xciv) ; County & Borough Police Acts, 1860 
(c. 32) ; 1019 (c. 84) ; Town Police Clauses Act, 
1847 (c. 89) ; Summary Jurisdiction Act, 1848 
(c. 43) ; Police Act, 1919 (c. 46). 

82. Duty to provide sufficient protection without 
payment — Agreement for payment for special pro- 
tection.] — Although the pohce authority are bound 
to provide sufficient protection to life & property 
without payment, if in particular circumstances, at 
the request of an individual, they provide a special 
form of protection outside the scope of their public 
duty they may demand pa^^ent for it. 

On the occasion of a strike a colliery manager 
applied for police protection for his colliery & 
insisted that it could only bo efficiently protected 
by billeting a police force on the colliery premises. 
The police superintendent was prepared to provide 
what in his opinion was adequate protection by 
means of a mobile force, but refused to billet police 
officers at the colliery except on the terms of the 
manager agreeing to pay for the force so provided 
at a speciiled rate : — Held : there was nothing 
illegal in the agreement, nor was it void for want 
of consideration. — Glabbrook Brothers, I/td, v. 
Glamorgan County Council, [1925] A. 0. 270 ; 
94 L. J. K. B. 272 ; 132 L. T. (311 ; 89 J. P. 
29 ; 41 T. L. li. 213 ; 69 Sol. Jo. 212 ; 23 L. O. B. 
61, IF, L. ; affg, S. C. aub nom. Glamorgan 
County Council v, Glabbrook Brothers, 
[1024] 1 K. B. 879, C. A. 


Sub-seot. 2. — Offences rt^tating to Obstruc- 
tion op Constables in 1*erpormance op 
Duties. 

Restricting or obstructing constable.] — See 
Criminal Law, Vol. XV., pp. 707-711, Nos. 
7058-7686. 

Whether, death of constable amounts to 

murder or manslaughter.]— Criminal JjAW, 
Vol. XV., pp. 784-786, Nos. 8436-8448, 8459- 
8476. 

Assault on constable .] — See Criminal Law, Vol. 
XV., pp. 822, 823, 828, 831, 832, Nos. 8978, 
8085-8988, 9080, 9121, 9127, 9140. 


Sub-sect. 3. — bright to Rewards for Appre- 
hension OP Wrongdoers. 

88. Whether police entitled to reward — ^Police 
acting on information from others.] — Aji advertise- 
ment respecting a robbery of bank notes, promised 
“ that wnoeyer would give information by which 
the same might be traced, should on conviction 
of the parties, receive a reward of £20 ; — Held : 
the woi^ “ information meant the first informa- 
tion ; therefore, though pltf . had given sufficient 
information he was not entitled to recover, as it 


was not given until after other sufficient informa- 
tion had been received. — ^Lancaster v. Walsh 
(1838), 4 M. & W. 16 ; 1 Horn &; H. 258 ; 7 L. J. 
Ex. 209 ; 3 J. P. 611 ; 150 B. R. 1324. 

AnnoUdiona : — Consd. Lockhart o. Barnard (1845), 14 M. Sc 
W. 074 ; Thatoher v. England (1846), 3 C. B. 254 ; Bont 
V. Wakefield Bank (1878), 4 O. P. D. 1. 

84. .1 — Deft., who had been robbed 

of jewellery, published an advertisement, headed 
'*£30 rewcm,” describing the articles stolen, & 
concluding thus : — “ The above sum will be paid 
by the adjutant of the 41st regiment, on recovery of 
the property, dc conviction of the offender, or in 
proportion te the amount recovered.*’ A., a 
solicitor, on June 10 , informed his sergeant that 
B. had admitted to him that he was the party who 
had committed the robbery, & the sergeant gave 
information at the police station. On June 14, 
pltf., a police constaole, learning from C. that B. 
was to be met with at a certain place, went there 
&; apprehended him. Pltf. by his activity & 
perseverance, afterwards succeeded in tracing & 
recovering nearly the whole of the property, & in 
procuring evidence to convict B. : — Held : pltf, 
was not, but A. was the party entitled to the reward 
— ^Thatcher v. England (1846), 3 0. B. 264 ; 
15 L. J. O. P. 241 ; 7 L. T. O. S. .321 ; 10 Jiir. 
597; 136 B. R. 102. 

annotations : — Consd. Bent v. Wakeflold Bank (1878), 4 
0. P. D. 1. Reid. NeviUe v. K 0 U 7 (1802), 12 0. B. N. S. 
740. 

35 . Ordinary duty of constable to give 

information.] — Deft, sued for the reward promised 
by advertisement to any person who would give 
such information as would lead to the convicuon 
of those concerned in a burglary in his (deft.’s) 
house, pleaded, that pltf. was policeman of the 
district where the house was, & therefore that it 
was his duty to give the information without 
reward ; — Held : the information might have 
been suppltod under such circumstances as that 
pltf. had done more than his ordina^ duty re- 
quired, & therefore he was entitled to judgment. — 
England v. Davidson (1840), 11 Ad. & El. 
856 ; 3 Per. & Dav. 694 ; 9 L. J. Q. B. 287 5 
4 Jur. 1032 ; 113 E. R. 640. 

Annotatum :—ExvliA. Bent v. Wakefield Bank (1878), 4 
C. P. D. 1. 


86, Voluntary confession by prisoner.] — 

Defts., by public advertisement, offered a reward 
of £20 to any person who would give such informa- 
tion as should lead to the apprehension & convic- 
tion of the party or parties who had broken into, 
robbed, & set fire^ to their promises. B., whom 
pltf. had taken into custody on suspicion of 
being concerned in the offonco, offered te make 
certain disclosures if furnished with something to 
eat & drink. Pltf. communicated this offer to a 
sub-inspector of police, who took B. to a public- 
house, & gave him refreshment, w]^ereupon B. 
made a voluntary confession, which resulted in 
his conviction & transportation for the crime in 
question ; — Held : pltf. was entitled to the reward. 
—Smith v. Moore (1846), 1 0. B. 438 ; 6 L. T. 
O. S. 38 ; 9 J. P. 376 ; 9 Jur. 362 ; 135 E. B. 610 


Annotations : — ^Distd. Tamer v. Walker (1866), 6 B. ft S. 
871 : Bent v. Wakefield Bank (187^, 4 O. P. D. 1. Retd. 
NovlUe V , Kelly (1862), 32 L. J. C. P 118. 


PART IV. SECT. 1, SUB-SECT. 1. 

of pdlice statim 
-—nho w.] — Whore an officer li 
charge of a police station haa gone oi 


dnty to a place outside his local Jurls- 
diotlon the polioe officer next in rank 
deputed to oot for him, even though 
he la absent from the atatlon, so long 
as he is within the Juxisdiotion is an 


officer in charge of a polioe station. — 
Assan Aijjar Marai Eatar V , Masi- 
TAMANi Nadar (1910), I. L. R. 42 Mad. 
446. — IND. 
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87. •] — O., having been guilty of 

forgery, absconded. Defts. published a handbill 
offering a reward of £200 ** to any person or 

K na giving ^h information to A., super- 
dent of ^lice, Dewsbury, or to H., super- 
intendent of police, Wakefield, as will lead to the 
apprehension of the said G.” On Nov. 30, 1877, 
a person presented himself at the police office, 
Exeter, & asked for the chief constable (pltf.). 
On seeing him, the man (G.) said, “ You hold a 
warrant for me; I am wanted for forgery.” 
Pltf, left the man in a private room, &, on search- 
ing the police-gazette & finding a notice therein, 
“ W. G. wanted for forgery,” telegraphed to the 
superintendent of police at Dewsbury, ” Do you 
hold a warrant for the apprehension of W. G. for 
forgery ? ” Receiving an answer, ” I still hold 
warrant for G., & should like him to be appre- 
hended,” pltf. apprehended & charged the man 
who was ultimately convicted. In answer to 
questions left to them, the jury found that G. 
wdB not in custody before the telegram was sent ; 
but they were unable to agree as to whether or 
not he had given his name before it was sent : — 
Held: (1) pltf. was not entitled to claim the 
reward, the apprehension of G. not being the 
consequence of pltf.’s information, but of the 
criminal surrendering himself to justice. 

(2) There are stroi^ ar^ments of expediency, 
touching the administration of justice & the 
interests of the state, why constables should not 
be allowed to receive rewards (Grove, J.). — 
Bent v, Wakefield Bank (1878), 4 C. P. D. 1 ; 
39 L. T. 570 ; 43 J. P. 65 ; 27 W. R. 168 ; 14 
Cox, 0. C. 208. 

88. Public policy.] — Bent v, Wakefield 

Bank, No. 87, ante, 

80. Alleged neglect to give information of 

apprehension — Until reward advertised.] — police 
constable apprehended a boy in Bedfordshire 
having in his possession a horse & gig under 
circumstances of suspicion, & discovering that the 
boy had absconded with them from Woolwich, 
gave notice to his superintendent, who within 
a reasonable time gave notice to deft., the boy’s 
master. After the boy’s apprehension, but before 
the master received notice thereof, the latter had 
issued an advertisement offering a reward of 
£10 to any one who would give such information 
as should lead to the recovery of the property 
& the apprehension of the thief : — Held : a plea 
charging the police constable with a breach of duty 
in neglecting to inform deft, of the boy’s apprehension 
until after the issuing of the advertisement was 
no answer to an -action by the constable for the 
reward. — Neville v. Kelly (1802), 12 C. B. N. S. 
740 ; 32 L. J. 0. P. 118 ; 7 L. T. 160 ; 10 W. R. 
697 ; 142 E. R. 1333. 

90. Information lodged through agents.] 

— On May 29 deft, instructed his printers to print 
handbills, offering a reward of £26 to the person 
who should give information to a superintendent 
of police, named P. leading to the conviction of 
the perpetrator of a certain crime. Pltf., a police 
officer, on the same morning, before the instruc- 
tions to print the handbills had been given by 
deft., had communicated the desired informaticn 
to a fellow police officer named C., with instruc- 
tions to forward it to Superintendent P., & C. 
thereupon communicated the information, in 
accordance with the rules of the force, to his own 
pmnediate superior officer, Injector L., who sent 
it on the same evening to Superintendent P., 
whom it reached in due course on the foUowi^ 
umrning, May 80, after the when the smd 
haadbuls haa be^ deUvered to A; had been dis- 


tributed by him to the neisdibouiing police stations : 
— Held : pltf., the importance of whose informa- 
tion was admitted, was entitled to the reward, 
the messengers, 0. & L., through whom such 
information was conveyed to Superintendent P., 
being pltf.’s a^nte to convey, & not P.’s agents 
to receive said message. — Gibbons v. Proctor 
(1891), 64 L. T. 694 ; 7 T. L. R. 402 ; sub nom. 
Gibson v. Proctor, 66 J. P, 616, D. 0. 

Offer of reward for apprehension of wrongdoers 
generally .] — See Contract, Vol. XII., pp. 70, 71, 
Nos. 403-412. 


Sect. 2.— POWERS. 

Sub-sect. 1. — ^In General. 

01. Power to turn trespassers off land — With- 
out order of owner.] — ^Peace officers have no right 
to turn trespassers off land, except by the oirier 
of the owner of the land. — R. v. Cox (1869), 
1 P. & P. 664. 

62. Control of crowd on highway — Prevention 
of nuisance.] — It was for the police to regulate 
the crowds so as to prevent any nuisance being 
caused by their assembling in the highway; — 
Lyons, Sons Co. v, Gulliveb, [1914] 1 CJh. 
631 ; 83 L. J. Ch. 281 ; 110 L. T. 284 ; 78 J. P. 
98 ; 30 T. L. R. 76 ; 68 Sol. Jo. 97 ; 12 L. O. R. 
194, C. A. 

98. Power to demand payment — For special 
services.] — Glasbrook Brothers, Ltd. i\ Glamor- 
gan County Council, No. 82, ante. 

Employment of police in getting up divorce 
cases.] — See Husband & Wife, Vol. XXVII., 
p. 429, No. 4372. 

Accuracy of statements made by police.] — 
See Criminal Law, Vol. XIV., p. 332, Nos. 3493, 
3494. 

Removal of dangerous lunatic.] — See Lunatics, 
Vol. XXXIII., pp. 267, 268, Nos. 1863, 1864. 

Prevention of poaching.] — See Game, Vol. XXV., 
pp. 377-380, Nos. 267-29S. 

Betting Act, 1858 (c. 119.)] — See Gaming & 
Wagering, Vol. XXV., pp. 460, 461, Nos. 418- 
421. 

See, generally, Titles passim. 


Bub-sect. 2. — ^Arrest. 

Nature of arrest .] — See Criminai. Law, Vol. 
XIV., pp. 172, 173, Nos. 1488-1604. 

Effecting arrest .] — See Criminal Law, Vol. 
XIV., pp. 173, 174, Nos. 1606-1511. 

Searching prisoner .] — See Criminal Law, Vol. 
XIV., p. 174, Nos. 1612, 1613. 

Disposal of property .] — See Criminal Law, Vol. 
XIV., pp. 174, 176, Nos. 1614-1628. 

Arrest without warrant .] — See Criminal Law, 
Vol. XIV., pp. 176, 176, 178, 179, 180, 181, 188, 
186, 186, Nos. 1634-1638, 1666-1672, 167^1690, 
1694, 1617-1622, 1636, 1647, 1048-1663, 1064- 
1665. 

Arrest under warrant .] — See Cribonal Law, Vol. 
XIV., pp. 186-189, Nos. 1061-1693. 

Arrest for cruelty to animals .] — See Animals, 
Vol. II., p. 290, Nos. 606, 007. 

Liability for improper arrest .] — See Public 
Aitthobitibs ; Trespass. 


Sub-sect. 8. — Questions to and State- 
ments BY Accused Persons. 

Questions by police.] — See Criminal Law, Vol. 
XIV., pp- 414-417, Nos. 4818-4867. 
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8ed* 2. — Powera: Sub-sects, 3, 4 6. Sect. 8. 

Part V. Sects. 1 <fc 2.] 

Voluntary statements .] — See Ohiminal Law, VoL 
XIV., p. 413, Nos. 4316-4317. 

Confessions arising from Inducements.] — See 
Cbiminal Law, Vol. XIV., pp. 417-420, Nos. 
4358-4498. 


Sub-sect. 4. — gentry and Search. 

Search warrants generally .] — See Criminal Law, 
Vol. XIV., pp. 189-191, Nos. 1694-1702. 

Detention of women for immoral purpose.] — 
See Criminal Law, Vol. XV., pp. 860, 851, Nos. 
9342, 9343. 

Licensed premises .] — See Intoxicattnc Liquors 
Vol. XXX., pp. 91, 92, Nos. 702-707. 

Theatres & places of entertainment .] — See 
Theatres. 

Entry on private premises — Liability of occupier 
for accident .] — See Negligence, Vol. XXXVI., 
p. 40, No. 239. 

Liability from improper entry or search .] — See 

Trespass. 

Seizure of goods.]— Sub-sect. 6, post. 


Sub-sect. 6. — Seizure of Goods. 

Entry & search .] — See Sub-sect. 4, ante. 

Property found on prlsor er .] — See Criminal 
Law, Vol. XIV., pp. 174, 176, Nos. 1514-1528. 


Seizure under search warrant .] — See Crimikal 
Law, Vol. XIV., p. 190, Nos. 1700, 1701. 

Under distress warrant .] — See Distress, Vol. 
XVIII., pp. 407, 412, 426, 432, 450, Nos. 1476, 
1616-1527, 1626, 1696, 1862. 

Under Copyright Acts.]— fifce Copyright, Vol. 
XIII., p. 229, Nos. 696-698. 

Seizure of game.]— i8ee Game, Vol. XXV., pp. 
878, 379, Nos. 274-278. 

Liability for improper seizure.]— Trespass ; 
Trover. 


Sect. 3.— PRimEGES AND EXEMPTIONS. 
Exemption from toll .] — See Highways, Vol. 
XXVI., p. 344, No. 720. 

Reduction in fares when travelling on public 
service .] — See Carriers, Vol. VIII., p. 167, No. 
1016. 

Evidence of police spy .] — See Criminal Law, 
Vol. XIV., pp. 456, 467, Nos. 4828-4831 ; Evi- 
dence, Vol. XXII., pp. 396, 463, Nos*. 4037- 
4038, 4866. 

Competency to give expert evidence .] — See Evi- 
dence, Vol. XXII., p. 202, No. 1765. 

Whether a public servant — Indictment for em- 
bezzlement .] — See Criminal Law, Vol. XV., p. 
932, No. 10,278. 

Privilege attaching to matter published by police.] 

— See Law of Libel (Amendment) Act, 1888 (c. 64), 
s. 4. 

Right to weekly rest day .] — See Police (Weekly 
Rest Day) Act, 1910 (c. 13). 


Part V. Legal Proceedings by and against Police. 


Sect. 1.— PROCEEDINGS BY POLICE. 

94. Institution of proceedings — Must be on 
oath.] — The presentment of any offence by a con- 
stable, in order to put the pai ty against whom it 
may be made, on his trial, must be upon oath 
before the Grand Jury of the county.— R. v. 
Bridgewater & Taunton Canal Co. (1827), 7 
B. & 0. 614 ; 0 L. J. O. 8. M. C. 23 ; 108 E. R. 
814 ; aub nom. R. v. Somfrsetshirb JJ., 1 Man, 
& Ry. K. B. 272 ; 1 Man, & Ry. M, C. 81. 

95 . Under Sunday Observance Act, 1677 

(c. 7) — ^Necessity for consent of chief constable.] — 
Thorpe v. Priestnall, [1897] 1 Q. B. 169 ; 66 
L. J. Q. B. 248 ; 60 J. P. 821 ; 45 W. R. 223 ; 
13 T. L. R. 96. 


JnnMions: — ^Ezpld. Re Boaler, lie Vexatious Aotloni 

Mentd. BSSidSTey " 

Glddliigs (1904), 2 L. G. R. 719. 

96. ,] — By Sunday Observa- 

tion R*osecution Act, 1871 (c. 87), s. 1, no pro- 
secution shall be taken against any person £oi 
any offence under Sunday Observance Act, 1671 
(c. 7), except with the consent in writing of the 
chief officer of police of the police district, or ol 
two justices or a stipendiary magistrate having 
juriMiction in the place ; — Iletd : for the purpose 
of giving such consent the chief officer of police 
18 a persona desianaia, & the consent cannot be 
given by the pohee officer who by the resolution 
of a council has been duly appointed to act in 


the absence of the chief officer as deputy for the 
chief officer & who is in fact so acting. — R. v. 
Halkett, [1910] 1 K. B. 60 ; 101 L. T. 003 ; 22 
Cox, 0. C. 202 ; aiib nom. R. v. Halkett, Pm p. 
Butinck, 79 L. J. K. B. 12 ; 74 J. P. 12, D. C. 

97. Under Town Police Clauses Act, 1847 

(c. 89), s. 28 — Police neither party aggrieved nor 
authorised by local authority.] — ^By above sect, 
every one who to the annoyance & danger of the 
passengers wantonly throws stones is liable to 
a penalty. By Public Health Act, 1876 (c. 65), 
s. 171, the provisions of above Act with respect 
to the above was “ for the purpose of regulating 
sucli matters in urban districts ’* incorporated in 
that Act. It is provided by Public Health Act, 
1876 (c. 55), s. 253, that “ proceedings for the 
recovery of any penalty under this Act shall not, 
except as in this Act is expressly provided, be had 
OP taken by any person other than by a partv 
aggrieved or by the local authority of the district 
in which the offence is committed ** ; — ffeld : the 
district superintendent of police cogild lay an 
information under above sect., although not the 
party aggrieved or authorised by the local autho- 
rity. — ^JoBSON V. Henderson (1900), 82 L. T. 
260 ; 64 J. P. 426 ; 19 Cox, 0. C. 477, D. 0. 

98. Under Conspiracy & Protection of 

Property Act, 1875 (c. 86), s. 7.]— Applts. were 
charged on an information preferred oy reap;, a 
police superintendent, with having, with a view 
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to compel one A. to abstain from working at the 
L. motor workSf where A. had a legal right to 
work, intimidated him by assembling in large 
numbers & throwing eggs at him when he was on 
his way from work. The evidence was that while 
A. was returning from the L. works some of 
applts., each of whom was wearing a white ribbon, 
& all of whom had recently been working at the 
L. works, but were no longer in such employment, 
threw eggs, two of which struck A. Some of the 
applts. were not proved to have thrown eggs, 
but they were with applts. who did so. There 
were shouts of “ Blacklegs ** & “ Dirty Scabs.” 
A. had not authorised reap, to lay the information, 
but he stated that he would have proceeded if the 
police had not done so. The justices convicted 
applts. ; — ffeld : resp. was entitled to lay the 
information.— Young v. Peck (1012), 107 L. T. 
867 ; 77 J. P. 49 ; 29 T. L. R. 31 ; 23 Cox, O. 0. 
270, D. C. 

99. Under Disorderly Houses Act, 1751 

(c. 36) — ^Metropolitan constable not a parish 
constable.’*] — Garland v. Ahrbeck (1888), 5 
T. L. B. 01. 


Sale of unsound meat — Requisite consents.] 

—See Pood & Drugs, Vol. XXV., p. 112, Nos. 
356, 356. 

100. Prosecution also undertaken by private 
person — ^Rlght to conduct of posecutlon — ^As 
against police.] — ^Where the principal person 
interested in prosecuting a prisoner is desirous of 
conducting the prosecution, he is entitled to do 
so & to be allowed the costs of the prosecution. 

In a case of aggravated assault by a prisoner 
on his wife, the '^e retained a solr. to prosecute 
her husband. In pursuance of this retainer, the 
solr. prepared & delivered a brief to counsel at 
the assizes, with instructions to conduct the pro- 
secution. A constable of the county had been 
bound over by recognisances to prosecute, & the 
clerk to the ma^trates, as was the usual custom 
l)repared & delivered a brief to counsel to pro- 
secute : — Held : the conduct of a prosecution 
should not be taken out of the hands of the person 
principally interested, if that person wishes to 
undertake it. — R. v, Busiiell (1888), 62 J. P. 
136; 16 Cox, C. C. 367. 

101. Costs of prosecution — ^Assault committed 
on constable In execution of duty — Whether pay- 
able out of poor rate.] — The expenses of a constable, 
in prosecuting an assault committed on him in the 
execution of his duty, cannot be paid by the 
overseer out of the poor rate, & are not within 
18 Geo. 3, c. 19, s. 4.— R. v. Bird (1819), 2 B. & 
Aid. 522 ; lOOE. R. 457. 

Aimc^Uma : — ^Distd. R. v, Chelmsford (1843), 5 Q. 13. 06. 

Refd. R. V. Fowler (1834). 3 Nev. Sc M. K. B. 826. Hentd. 

R. o. Gwyor (1834), 4 L. J. M. C. 39. 

102. Recognisances by constable to prose- 
cute.J — ^A constable apprehended an offender for 
a misdemeanor committed in his presence in a 
place of religious worship, & carried him before 
a magistrate, & was bound over by recognisance 
to prosecute him for the offence ; — Held : the 
expenses of such a prosecution were not moneys 


expended by him in doing the business of his 
township, A he could not charge them in his 
accoimts under 18 Geo. 3, c. 19, s. 4. — ^R. v. Sevillb 
( 1821), 6 B. & Aid. 180 ; 106 B. B. 1168. 

AnnotaiUm : — ^Dlstd. R. v, Ghehnsford (1843), 5 Q. B. 66. 

103. r Award of extra costs — Criminal Law 

Act, 1826 (c. 64).] — Stealing from the person is not 
within above Act, s. 28, so as to enable the ct. to 
award the constable extra costs. — R. v. Thompson 
( 1843), 2 L. T. O. 8. 247 ; 1 Oox, 0. 0. 43. 

104. Reimbursement of superintendent 

constable — ^Prosecution of vagrants — ^Liability of 
parish.] — superintendent constable, appointed 
for a division comprehending the parish of G., 
imder County Police Act, 1839 (c. 93) & Ck>unty 
Polipe Act, 1840 (c. 88), expended money in fees 
to the justices’ clerk in respect of vagrants appre- 
hended in the parish of C. The parish, for many 
years before those statutes passed, had defrayed 
such expenses when incurred by the parish con- 
stables : — Held : (1) the parish was liable for the 
expenses, inasmuch as dbunty Poheo Act, 1839 
(c. 93), s. 8, puts such constables in the situation 
of parish constables, & therefore authority might 
be inferred, from the previous conduct of the 
parish, to make the disbursements in question. 
(2) These were not to be deemed extraordinary 
expenses, within County Police Act, 1839 (c. 93), 
s. 18, so as to be payable by the division under 
County Police Act, 1840 (c. 88). — R. v. Chelms- 
ford (Churchwardens) (1843), 5 Q.-B. 66; 3 
Gal. & Dav. 367 ; 12 L. J. M. C. 139 ; 1 L. T. O. 8. 
108, 385 ; 7 J. P. 432, 447 ; 7 Jur. 879 ; 114 
E. R. 1172. 

Annotatiom : — Aa to (1) Consd. Garland v. Ahrbeck (18b8), 

5 T. L. R. 61. Aa to (2) Beld. R. v. Gloucester Corpn. 

(1844), 5 Q. B. 862. 


Sect. 2.— PROCEEDINGS AGAINST POUCE. 

Criminal proceedings — ^Acceptance of bribes.] — 

See Criminal Law, Vol. XV., p. 063, Nos. 7158, 
7159. 

Embezzlement.] — See Criminal Law, VoL 

XV., pp. 603, 664, 932, Nos. 7161, 10,278. 

Refusal or neglect of duty.] — See Criminal 

Law, Vol. XV., p. 667, Nos. 7210-7213. 

Permitting person to escape.] — See 

Criminal Law, Vol. XV., p. 712, No. 7693. 

Obtaining money by menaces.] — See 

Criminal Law, Vol. XV., pp. 875, 876, No. 9016. 

Liability to Increase of sentence.] — See 

Criminal Law, Vol. XIV., p. 475, No. 5169. 

Civil proceedings — Improper arrest & false Im- 
prisonment.] — See Trespass. 

Improper entry & search.] — See Trespass. 

Improper seizure of goods.] — See Part. IV., 

Sect. 2, sub-sect. 5, ante, 

Alleged libellous statement.] — See Libel & 

Slander, ^1. XXXII., p. 129, No, 1606. 

Malicious prosecution.] — See Malicious 

Prosecution, Vol. XXXIII., pp. 466 ei aeq, 

Whether protected as public authority.] — 

See Public Authorities. 


Bu^n t>. Walhalla (Shirb) (1899), 
24 V. L. R. 910.— AUS. 
o. Recovery of •.oagea.l — 19 Viot. 


0 . 52, imposos on the corpn. of St. 
John a statutory duty to pay the 
polloomen their waf^, & an action 


will lie for ttie recovery thereof. — 
St. John Ck)BPN. e. Patohell (1882), 
22 N. B. R. 173.— can. 
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Part VI. — Compensation for Damage by Riot. 


Bee Biot (Damages) Act, 1880 (c. 88) ; Local 
Govermnent Act, 1888 (c. 41), s. 8 ; Home Office 
Begulations, 1804, Nos. 2, 11. 

Riot.]-— Criminal Law, Vol. XV., pp. 646 
et eeq. 

Malicious damage to property.] — See Criminal 
Law, Vol. XV., pp. 1020 et aeq. 

105. Who may claim — ^Trustee of property.] — 
An action may be maintained under Biot Act, 
1714 (c. 6), against himdredors, by the trustees 
in whom the property in a house of correction, 
belonging to the county, is vested, for the demoli- 
tion of the house by the rioters. — Onslow v. 
Smith (1784), 8 Doug. K. B. 848; 09 E. B. 
600. 

106. .] — To support an action against 

the hundred for damages on Biot Act, 1714 (c. 5), 
for the riotous demolition of a house, it is not 
necessary to prove that twelve rioters were 
assemble at the time. Such an action is main- 
tainable by a trustee in whom the legal estate is 
vested for existing purposes, as it seems, even 
by a bare trustee of a satisfied term. — ^Pritchit 
V. Waldron (1702), 6 Term Bep. 14 ; 101 E. B. 8. 

107. Reversioner.] — In an action against 

the hundred on a local Act to recover damages for 
the injury done to premises m. ’liciously set on fire : 
— Held: a reversioner might sue for the injury 
which he has sustained. — Pbllew v. Wonford 


(Inhabitants) (1820), 0 B. & C. 184 ; 4 Man. & 
By. K. B. 130 ; 2 Man. & By. M. 0. 127 ; 7 
L. J. O. S. M. C. 84 ; 100 E. R. 60. 

Jnnotaiiona : — Mentd. Hardy v. Ilylo (1820), 0 B. & O. 603 ; 
Webb V, Faimumor (1838), 6 Dowl. 549 ; Re Wliltby, 
Exp, V^tby (1839), 8 L. J. Boy. 65 ; Williatufl v, Burgosfl 
* ' Young V, Higgon (1840). 6 


^840^12^Ad. & Ifil, 636 ; 


108. Joint lessee.] — A person who is 

joint lessee, but sole occupier, of premises 
feloniously injured against 7 & 8 Geo. 4, c. 30, s. 2, 
may maintain an action against the hundred, 
imder 7 & 8 Geo. 4, c. 31, if he has complied with 
the requisites of 7 & 8 Geo. 4, c. 81 ; although the 
co-lessee have not so complied. — ^Lowb v. Brox- 
TOWB (INHABITAOTS), MUSTBRS V . TUURGARTON 
(iNHABrrANTs), Bemrose V . Derby Borouuh 
(1882),3B. &Ad*. 660; 1 L. J. M. C. 67 ; 110 E.B. 
100 . 


109. Formalities of claim — Verification by statu- 
to^^claratlon — ^Proof of evidence from claimant.] 

— ^Where a claim is made upon a police authority 
under Biot (Damages) Act, 1886 (c. 88), although 
the claim must be made in the form provid^ by 
the i*egalations under Biot (Damages) Act, 1886 
(c. 38), & althoui^ the police authority is entitled 
to require the claim to ne veidllod by a statutory 
declaration under reg. 8, yet the police authority 
is not entitled to require from claimant proofs of 
evidence, & a refusal by the police authority to 
act imtil after the receipt of sucIl proofs is a 
refusal to tix compensation within Biot (Damages) 
Act, 1886 (c. 88), s. 4 (1). — ^Ford v. Metropolitan 
Police District Bbcbiver, [1021] 2 K, B. 344 ; 

f VP-^^^O ; 126 L. T, 18 ; 37 T. L. B, 
467 ; 19 L. G. B. 686 ; 26 Cox, 0. O. 722. 

110. EssenUals of riot must be proved.]— 
PRITCHIT V. Waldron, No. 106, ante. 

111. .] — In an action under Biot (Damages) 


Act, 1886 .(c. 88), s. 2, to recover compensation 
for the injury or destruction of a building by 
persons riotously & tumultuously assembled 
together, the following facts were proved : — ^At 
nine o'clock on a night at the end of Oct. a number 
> of youths of ages varying from fourteen to eighteen 
years wore congregated together upon the foot 
pavement of a road in a low neighbourhood 
shouting & using rough language. The pavement 
adjoined a nine inch wall of considerable lenfi^h 
inclosing a yard & let into a house. Some of the 
youths were standing with their backs against the 
wall & others were running against tiiem, or 
against the wall with their hands extended. After 
they had gone backwards & forwards in this way 
for about fifteen minutes, the wall, to the extent of 
about twelve feet, fell. As soon as it fell the 
caretaker of the premises came out into the street, 
Sc the youths then dispersed in different directions : 
— Held : there was no evidence of any intention 
on the part of the youths to help one another by 
force if necessary against any person who might 
oppose them in the execution of their common 
purpose of injuring or destroying the wall ; or of 
any force or violence, other than the force or 
violence used in the actual demolishing of the wall 
displayed in such a manner as to alarm any person 
of reasonable firmness Sc courage ; Sc therefore 
the youths were not riotously Sc tumultuously 
assembled together within Biot (Damages) Act, 
1886 (c. 88), 8. 2. 

8&mble : in order to sustain a claim under Biot 
(Damages) Act, 1886 (c. 88), s. 2, it is necessary to 
prove ^ the elements of a riot. — ^Fibld v. Metro- 
politan Police Bbceiver, [1907] 2 K. B. 863 ; 
76 L. J. K. B. 1016 ; 07 L. T: 639 ; 71 J. P. 404 ; 
23 T. L. B. 736 ; 61 Sol. Jo. 720 ; 6 L. G. B. 1121, 
D. C. 

Annoiaiiona: — Distd. Ford v, MotropoUtan PoUco District 

KuoeiYcr, [1621] 2 K. B. 344. Reid. K. v, Woa«r Cboy, 

Wong Slug, Yong Sing, Ab Yong, Fon Yong, Ah Fook & 

Ab Shack (1010), 6 Cr. App. Ilep. 69 ; Elaufmanu v. 

Liverpool 0)r|)n. (1916), 80 J. P. 223 ; Motor Union Insoo. 

V. Boggau (1023), 130 L. T. 588. 

112. .] — ^By a policy of assurance applts. 

agreed to indemnify resps. against loss by bur- 
glar>% housebreaking, Sc theft of cash in the 
casmer’s office in resp.’s bakery in Dublin, subject 
to the proviso that “ this insurance does not 
cover loss directly or indirectly caused by or 
happening through or in consequence of (a) inva- 
sions, hostilities, acts of foreign enemy, riots, 
strikes, civil commotions, rebellions, insurrections, 
military or usurped power, or martial law, or the 
burning of property by order of any public autho- 
rity. . . During the currency of the policy 
four armed men entered the resp.’s premises on 
a summer evening while it was stul daylight, held 
up the employees with revolvers, Sc took: possession 
of all the money they could fload in the cashier’s 
office. There was no disturbance in the neigh- 
bourhood at the time. In answer to a claim^y 
resps. against applts. to recover the loss applts. 
relied on the proviso in the policy. The dilute 
having been ^erred to arbn. imder a clause in 
the policy, the arbitrators, by an award stated in 
the form of a special case, being of opinion that the 
circumstances in which the money was stolen 
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constituted a riot, found that reaps, were not 
entitled to recover : — Hdd : the proviso was not 
co:^ued to the case where the theft was facilitated, 
by an antecedent or simultaneous riot, but included 
a case where the theft itself in the manner in which 
it was conducted constituted a riot at law, & the 
arbitrators were right in their conclusion. — 
London & Lancashire Fire Insurance Co. v. 
Bolands, Ltd., [1024] A. 0. 836 ; 93 L. J. P. C. 
230 ; 131L. T. 364; 40 T. L. R. 603 ; 68 Sol. Jo. 
629, H. L. 

118. Objections to claim — ^Riot taking place In 
private ground.] — ^Pltf. had arranged to hold a 
public racing competition between two men in his 
private running ground, admission to which was 
obtained on payment of certain entrance money. 
Between four thousand & five thousand people 
having assembled to witness the race, the two 
competitors, after walking on the track, did not 
run, but disappeared by a back entrance. When 
this became known, the people assembled 
demanded the return of their entrance money. 
This demand was refused. A riot thereupon 
ensued, & much damage was done to pltf.’s pro* 
perty. In an action brought against the police 
authority of the district for compensation: — 
Held : pltf.*s claim was not barred by reason of 
the riot having taken place in a private ground ; 
but inasmuch as provocation had been used 
towards the assembled crowd, pltf. was not 
entitled to recover. — G unter v. Metropolitan 
Police District Receiver (1888), 63 J. P. 249 ; 
6 T. L. R. 68. 

Annoiaiion: — Apld. Pitohors r. Surrey County Council, 

[1923] 2 K. U. 57. 

114. Military camp.] — ^Acis which 

constitute a riot when committed by civilians 
equally constitute a riot when committed by 
soldiers, notwithstanding that the acts take place 
in a military camp. 

By Riot (Damages) Act, 1886 (c. 38), s. 2, where 
a house, shop or building in any police district 
has been injured or destroyed, or the property 
therein has been injured, stolen or destroyed in a 
riot, the persons who have suiTered loss are entitled 
to compensation out of the police rate of the 
district : — Held : the fact that the rioters are 
soldiers & the property which has been injured or 
destroyed in a riot is situated in a military camp 
& in a private place docs not disentitle the persons 
who have sustained loss thereby claiming com- 
pensation out of the police rate of the district. — 
Pitchers v. Surrey County Council, [1923] 
2 K. B. 67 ; 92 L. J. K. B. 415 ; 128 L. T. 746 ; 
87 J. P. 113 ; 39 T. L. R. 233 ; 07 Sol. Jo. 402 ; 
21 L. G. R. 264, C. A. 

Annotation : — Bold. Jarvis v. Surrey County Counoil, [1925] 

1 E. B. 654. 

116. Provocation by plaintiff.] — Gunter 

V. Metropolitan Police District Receiver, 
No. 113, ante. 

116. Riot by soldiers.] — ^Pitchers v, 

Surrey County Council, No. 114, ante. 

Assembly must be riotous .] — See Nos. 100- 

112, ante. 

117. Liability of police authority — County 
council.] — ^By Biot (Damages) Act, 1886 (c. 38), 
8. 8, claims for compensation under the Act are 

be made to the police authprity of the district 
in which the injury took place, & the police autho- 
rity shall, if satined, fix suoh compensation as 
appears to them Just ; Biot (Daxpages) Act, 1880 
(c. 88), B. 4, glvesa right of action against the police 
authority to any person aggrieved by the refusal of 
thepdiceauthonfytofixcompenBation. Incounties 
quarter smlons are the police authority as defined 


by Riot (Damages) Act, 1886 (c. 38), s. 9. Local 
Government Act, 1888 (c. 41), s. 3, transferred to 
the couiicU of each county all business done by 
quarter sessions in respect of {inter alia) ** any 
matters arising under the Riot (Damages) Act, 
1886 (c. 38).” By Local Government Act, 1888 
(c. 41 ), B. 9, the liabilities of quarter sessions “ ^th 
respect to the county police ” were transferred to 
the standing joint committee of the quarter 
sessions & county council 'appointed imder the 
Act : — Held : the county council, ^ & not the 
standing joint committee, are the police authority 
for all the purposes of the Riot (Damages) Act, 
1886 (c. 38), mcludiiig the liability to be sued under 
Riot (Damages) Act, 1886 (c. 38), s. 4. — Gla- 
morgan Coai. Co. V. Glamorgan Standing Joint 
Committee op Quarter Sessions & County 
Council, [1016] 1 K. B. 384 ; 84 L. J. K. B. 362 ; 
112 L. T. 219 ; 70 J. P. 164 ; 13 L. G. R. 462 ; 
siibsequent proceedings, sub nom. Glamorgan Coal 
Co. V, Glamorganshire Standing Joint Oom- 
mittbe; Powell Duffryn Steam CoaIj Co. v. 
Same, [1916] 2 K. B. 206, C. A. 

118. Not standing Joint committee.] — 

Glamorgan Coai- Co. v. GiaAmorgan Standing 
Joint Committee op Quarter Sessions & 
County Council, No. 117, ante, 

119 . Umltatlon of action— PubUc Autho- 

rities Protection Act, 1893 (c. 61).]— Public Autho- 
rities Protection Act, 1893 (c. 61), limiting tho 
time for bringing actions against public bodies to 
“ within six months next after the act, neglect. 


or default, complained of ” docs not apply to an 
action brought against a police authority for 
compensation under tho Riot (Damages) Act, 
1886 (c. 38), as such action is one for compensation 
under Riot (Damages) Act, 1893 (c. 38), & not 
to recover damages for any default on the part of 
the authority within l*ublic Authorities Protection 
Act, 1893 (c. 61), s. 1.— Kaupmann Brothers v. 
Liverpool Corpn., 1191C] 1 K. B. 860; 85 
L. J. K. B. 1127 ; 114 L. T. 609 ; 80 J. P. 223 ; 

T. Ta. n. 402 : CO Sol. Jo. 446 ; 14 L. G. R. 642, 


D. C. 

120. Civil Procedure Act, 1833 

(c. 42).] — In an action against the police authority 
under Riot (Damages) Act, 1880 (c. 38), for 
damages caused by a riot, the cause of action is 
the refusal or failure of tho authority to fix 


compensation. 

Such an action is not an action for penalties, 
damages, or sums of money given to the pw*ty 
grieved, by any statute ” within Civil Procedure 
Act, 1833 (c. 42), s. 3, therefore the period for 
bringing an action limited by Civil 1 rocedure 
Act, 1833 (c. 42), s. 3, in respect of those actions is 
not applicable. — Jarvis v. Sumey Counto 
Council, [1925] 1 K. B. 6o4 ; 94 L. L K. B. 
609 ; 132 L. T. 746 ; 89 J. P. 51 ; 41 T. L. R. 
228 ; 69 Sol. Jo. 327 ; 23 L. G. R. 195. 

^21, - When cause of action arises — Re- 

Eusal. to fix compensation.] — Jarvis v, Surrey 
County Council, No. 120, ante. 

122. What amounts to refusal. 

—Ford v. Metropolitan Police District 
Receiver, No. 109, ante. 

123. Compensation — Sum sufficient to reln- 
itate premises— CoUateral matters affecting value 
of property.]— The owner of a house feloniously 
demolished by rioters, is entitled to such a sum, as 
compensation under 7 dc 8 Geo. 4, c. 31, m wffi 
enable him to repair the injury & reinstate the 
prwnises, without regard to collateral oircuni- 

condering the property of little or uo 
value. — NBWOA0TMI IDukb) v. Bboxxows 
Htobred (1882), 4 B. & Ad. 273 j 1 Nev. fc 
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M. K. B. 698 ; 1 Nev. ds M. M. 0. 607 ; 2 L. J. 
M. 0. 47; 110E.B. 458. 

BeU. Yatos r. Dunflter djBflfi). 11 Exch. 16; 
Wednosbury Ckirpn. v. Lodge Holes CJolUery Co., [1907] 
1 K. B. 78. Mentd. Crease e. Barrett (1835), 1 Cr. k. & R. 
919 ; Dunraveu v, Llewellyn (1850), Ri Q. B. 791 ; 
Hadioy v, Baxendalo (1854), 23 L. T. O. S. 69 ; Sh^^den 
V. Patrick (1 860), 2 Sw. & Tr. 170 ; Joyner v. Weeks, [1891 J 


2 Q. B. 31 : Evan v. Merthyr Tydvil U. D. C. (1898), 79 
L. T. 678 ; Meroer v, Denne, [1905] 2 Ch. 638. 

124. Police rate.]— PrroHHBS v. SxniEBy 

OouNTY OoxTNCiL, No. 114, anic 

Insurance against loss — ^Rlght of Insurer to 

subrogation .] — See Ikburakce, VoU XXIX., pp. 
309 810, Nos. 2557-2559. 


Part VII. — Superannuation and Other Allowances. 


See, now, Police Pensions Acts, 1921 (c. 31) ; 
1920 (c. 34). 

125. Right to pension — Necessity for compliance 

with statutory provisions.] — police constable 
served more than fifteen years successively in a 
borough in which 11 & 12 Viet., c. 14, had been 
adopted, lie was continued in the service by 
the watch committee, & claimed an allowance out 
of the superannuation fund in addition to his pay. 
He was lender fifty years of age ; & on tliat ground 
the council refused to pay him the allowance : — 
Held : ho was not entitled to such allowance, as 
11 12 Viet., c. 14, s. 3, made his attaining fifty 

or being incapable a condition precedent to his 
right to receive anything from the superannuation 
fund.— Hobson v. Hull Corpn. (1865), 4 E. & B. 
980 ; 25 L. T. O. S. 81 ; 19 J. P. 059 ; 1 Jur. N. 8. 
892 ; 3 W. R. 406 ; 119 E. R. 307 ; sub nom. 
Hobson v, Kingston-upon-Hull (Jorpn., 24 
L. J. Q. B. 251. 

Annotation: — ^Diatd. R. v, MotropoUtau Police Bistriot 

llecelvur (1863), 4 B. & S. 593. 

126. Where granted by order of Secretary 

of State — Discretion to revoke.] — ^An allowance 
granted by order of the Secretaiy of State to an 
officer or constable of the Metropolitan police, 
charged on the superannuation fund created by 
Metropolitan Police Act, 1839 (c. 47), ss. 22 & 23, 
is not payable as matter of right, & may be revoked 
at any time by the Secretary of State in his 
discretion. — R. r. Metropolitan Police District 
Receiver (1803), 4 B. & S. 693 ; 3 Now Rep. 77 ; 
33 L. J. Q. B. 52 ; 9 L. T. 376 ; 28 J. P. 39 ; 12 
W. R. 74; 122E. R. 582. 

127. Gradation according to rank — Con- 

stable acting on special services.]— In 1878, the 
quarter sessions of N., in order to provide for the 
more efficient inspection of weights & measures 
& enforcement of Sale of Pood & Drugs Act, 1876 
(c. 0.3), & Explosives Act, 1876 (c. 17), resolved to 
appoint two additional inspectors of police whose 
wliolo time should be devoted to the carrying out 
of the inspection of weights & measures & of the 
above-named Acts. In pursuance of this resolu- 
tion the quarter sessions appointed applt. & another 
inspectors of wdghts & measures, & on the same 
day applt. & his colleague were appointed police 
constables of the county ; &, under an order of 
the cliief constable, they were saluted Ss treated 
m the police force as superintendents. Applt. 
continued a member of the police force till his 
retirement in 1905. Up to 1902, besides dis- 
charging duties as inspector of weights Ss measures 
& in the enforcement of the above-named Acts, he 
performed some independent duties. He was 


accustomed to visit certain police stations & 
houses occupied by police inspectors, & sergeants, 
Sc constables, Ss examine & sign their books. 
Applt. had an allowance for a horse, Ss he was 
provided with a trap for his use in the performance 
of his duties. In 1890 the standing joint com- 
mittee of N. passed a resolution that constables 
** up to the rank of walking inspector ” should be 
entitled to retire on a pension without a medical 
certificate at fifty-two, & that constables ** above 
that rank” should be entitled so to retire at 
fifty-six. There was notliing to show what was 
meant by “ walking inspector ” in the resolution. 
Applt. retired from the force without a medical 
certificate at fifty-three ; — If eld : he was entitled 
to a pension, as there was nothing to show that his 
rank was above that of walking inspector. — 
Story v. Nottinghamshirb Standing Joint 
Committee (1907), 72 J. P. 31 ; 6 L. G. R. 1018, 
D. 0. 

128. Fees paid to constable — As Inspector of 
weights & measures — Not payable to pension fund.] 
— ^A local Act directed that fees received by con- 
stables for the performance of occasional duties, or 
of any act in the execution of their duty for which 
a fee might be received, might be paid, by order 
of the justices for the county, to the credit of the 
Police Superannuation Fund ; — Held : fees paid 
to such constables as inspectors of weights Ss 
measures did not come withm the operation of tlie 
above sect., such fees not being paid to them in 
the execution of their duties as constables, but 
merely by virtue of their appointment as inspectors 
of weights & measures. — R. v. Kesteven JJ. 
(1889), 58 L. J. M. 0. 157 ; 01 L. T. 51 ; 53 J. P. 
001 ; 37 W. R. 070 ; 10 Cox, C. 0. 680; D. 0. 

129. Medical examination of pensioner — ^Power 
of police authority to require attendance — ^Exercise 
of power not extended to collateral purpose — Illegal 
stoppage of pension.]— (1) The power conferred 
upon a police authority by the Police Act, 1890 
(c. 45), s. 5, of requiiing a pensioner to attend to 
be examined by a medical practitioner selected by 
them at a particular time & place, for the purpose 
of satisfy!^ them that his incapacity to servo 
continues, cannot be exercised by the police 
authority for any collateral purpose. 

A police authority, on July 12, 1894, resolved 
that their former chief constable, to Vhom they 
had granted a pension on the ground of incapacity 
by infirmity, should attend at Warwick on a 
specified day Ss hour for the purpose of being 
examined by two doctors as to ms state of health, 
Ss that if he failed to do so his pension should 
be cancelled. The pensioner had been declared 
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jp Frai) 0905), 11 O. t. R. m i "6 
O. W. B. 581 ; 6 0. W. R, 517 .— oAn. 


t. Involuntary reaignaiion .] — 

Be La Ronde v, Ottawa Poucb 
Benefit Fund Assoon. (1912), 22 
O. W. R. 123 ; 3 O. W. N. 128lS ; 6 
D. L. R. 850.— GAN. 

». BtyJU of children above 

QOe of fifteen yearo—To graheUy.h- 


A constable having died within twelve 
months after the grant of his pension, 
the police aiithonty, on application 
of his sons, agreed to grant them a 
gratuity &, gave a cheque for the 
amount, but subsequently finding that 
the sons were adults, they counter- 
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bkpt. in 1891, & In 1892 a warrant had been 
issued for his arrest, on the ground that he being 
out of England had not attended his adjourned 
examination in bkpcy. He had been residing in 
Portugal since Apr. 1892 ; but in Mar. 1893, 
he had come to England for a day or two, & 
had been exipdned by a doctor, selected by the 
police authority, who had certified his continuing 
mcapacity. He did not attend in compliance 
with the resolution of July 12, 1894, & the police 
authority cancelled his pension : — Held : upon the 
evidence, the police authority had used their , 
statutory power of requiring the pensioner’s 
attendees at Warwick, not for the purpose of 
satisfying themselves as to his continued in- 
capacity, but for the purpose of assisting the 
Bkpcy. Ct. ; &, consequently, they had exceeded 
their jurisdiction, & the pensioner was entitled to a 
mandamus calling upon the police authority to 
show cause why they should not pay him the 
arrears of his pension. 

(2) A police authority has no power under 
Police Act, 1890 (c. 45), s. 6 (4), to cancel a pension 
without requiring the pensioner to servo again. 

(S) A ponce authority has power to flx the time 
Sl place for the examination of the pensioner 
by the medical practitioner whom they may 
select under the provisions of Police Act, 1890 
(c. 46), s. 6. — ^R. V. Leioh (Lord), Be Kinchant, 
[1897] 1 Q. B. 132 ; 66 L. J. Q. B. 66 ; 75 L. T. 
339 ; 61J. P. 4 ; 13 T. L. R. 41 ; 41 Sol. Jo. 66 ; 
18 Cox, C. C. 425, C. A. 

130. Computation of pension — Constable re- 
duced in rank — Basis of reduced pay.] — Where 
a constable, appointed before the commencement 
of the Police Act, 1890 (c. 46), who did not decline 
in writing: to accept the provisions of that Act 
as to pension, is during the three years next before 
his retirement, which took place after the passing 
of the Police Act, 1893 (c. 10), reduced from a 
higher to a lower rank, he is not entitled to have his 
pension calculated upon the average amount 
of pay actually received by him during said three 
years, but only upon his actual pay at the date of 
retirement. — Ruff v. Secretary of State for 
Home Department (1896), 60 J. P. 343 ; 12 
T. L. R. 362, D. 0. 

AwMm'Urns ;—Befd. Upperton v, Ridley (1900), 69 L. J. 

;^IJverpool Watch Committee v. Kydd (1907), 

131. Based on annual pay — What in- 

cluded therein — Value of free residence with 
gas & water,]— (1) By PoUce Act, 1890 (c. 45), 
a constable, after a certain number of years’ 
approved service is entitled to a pension, which is 
to be calculated on the amount of his “ annual 
pay ” at the date of his retirement. 

A divisional inspector of police with his family 
raided free of rent at the police station, & had the 
f^e use of fuel, gas, & water : — Held : the value 
of the free residence & fuel, gas, & water was not 
ppt of his “ pay ” for the purpose of calculating 
hiB pension. 

, (2) When a constable appeals to quarter ses- 
8101 ^, under Police Act, 1890 (c. 45), s. 11, from the 
decitton of the watch committee as to the amount 
of his pension, a case may be stated for the opinion 
of the K. B. Div. on a question of law.— Goodwin 
V. Sheffield Corpn., [1902] 1 K. B. 629; 71 


L. J. K. B. 492; 80 L. T. 682 ; 66 J. P. 633 ; 18 
T. L. R. 441, D. 0. 

Annotations: — As to Befd. Eydd v. Liverpool Watch 

C^ommlttoe, [1907] 2 K. B. 691. QeneraXty, Mentd. Bayley 

V. Bayley, [1922] 2 E. B. 227. 

132. Allowance for special 

duties.] — ^By Police Act, 1890 (c. 45), a constable 
who has completed a certain number of years’ 
approved service is entitled to a pension which 
is to be ** calculated according to the amount of 
his annual pay at the date of retirement.” 

A constable at the date of his retirement was 
receiving 39a. a week, namely, 82a. being the 
ordinary pay of his rank & service, & 7a. in respect 
of special duty which he had performed for some 
years. He signed the weekly pay lists in which 
the 32a. was entered in a column headed ” Amount 
of Pay,” &, the 7a. in a column headed ” Allowance 
for Special Duties ” : — Held : the 7a. a week 
formed no part of his “ pay ” for the purpose of 
calculating his pension.” 

If, therefoi;e, the question were to be decided 
on the construction of the Act of Parliament 
alone, I should be of opinion that this payment 
of 7a. per week was extra pay, & was as truly 
part of the constable’s pay at the time of his 
retirement within the meaning of the Act [Police 
Act] of 1890 [c. 46], as the ordinary pay of his 
class. But I think it was competent for the 
constable to contract himself out of the Act, & 
to agree that extra pay for any special duties 
should not be reckoned as part of his pay for the 
pu^ose of fixing the amount of his pension on 
retirement. This, I think, is what he has done 
by signing the weekly pay sheets in which his 
orduwy pay only is entered imdor the column 
entitled “ Amount of Pay ” (Ix)RD Davby).— 
Upperton v. Ridley, [1903] A. C. 281 ; 72 
L. J. K. B. 535 ; 88 L. T. 642 ; 67 J. P. 349 ; 19 
T. L. R. 522 ; 1 L. G. R. 659 ; 20 Cox, 0. C. 453, 
H. L. ; affg., [1901] 1 K. B. 384, C. A. 

Annotations: — Conid. Goodwin v. Sheffield Gorpn., [1902] 

1 K. B. 629 ; Kydd v. Liverpool Watch Ck)muiltteo, [1008] 

A. C. 327. Mentd. Bayley v. Bayley, [1922] 2 K. B. 227. 

133. From date of retirement.] — ^Applt., a 

constable in a county police force, who was 
entitled to a pension on retirement, was one of 
certain constables as to whom resps., the standing 
joint committee of the county, on Dec. 31, 1918, 
resolved that they should ” be permitted to retire 
on pension as soon as the chief constable can 
arrange for their services to be dispensed with.” 
Applt. was stationed at Sharpness Docks, which 
were policed by the standing joint committee 
under an arrangement which was to end at 6 
a.m., on Apr. 1, 1919. The chief constable 
informed applt. on Jan. 3, 1919, through his 
superior officers, that he would bo pensioned on 
Apr. 1. On Mar, 20, the chief constable wrote 
to the superintendent of police that the pension 
would commence on Apr. 1. On Mar. 31 applt. 
reported for duty at 10 p.m., &, with the sanction 
of his superior officer, patrolled the docks until 
3 a.m. on Apr. 1, but the chief constable had not 
sanctioned any police duty on the part of applt. 
after Mar. 31. On Apr. 1 applt. went by train 
I to the police headqua^rs with a police ticket & 

I received a discharge dated Mar. 31 with pay up 
to that date. On Apr. 8 the chief constable 


cheque & reversed the! 
deoiaion. In an action b 
S? BOM of deceased constable agahu 
^*^P®lioe anthorllT defts. maintaine 
fiSS It was not the Intention of th 
Jtstirte that a gratnlfy should be give 
to childiwi above t& age of flftee; 
years i-rHOdi defts. had acted with! 

J- — VOL. XSXVIZ. 


their powers in granting the gratuity 
& having granted It they were not 
entitled to recall It.— Campbell y , 
Glaboow Police Ck>icBB. (1896), 22 
R. (Ct. of Sees.) 621 ; 32 So. L. R. 
497 ; 3 S. L. T. 26.— SOOT. 

b. Conalable*a expenses— Of serving 


summonses on two defendants,] — Jordan 
V. Ck)ATES (1860), 2 AU. 107.— GAN. 

0 . LiabUity of county there- 

/or.]— Sius V. Lennox & Addinoton 
County Corpn. (1900), 31 O. R. 612. 
—“CAN. 

d. Liability of Goeemmenf.]— 

O 
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reported to reaps, that he had allowed applt. to 
retire on Mar. 81. The chief constable was 
authorised to exercise resps.* power under Police 
Act, 1800 (c. 46), 8. 1, to Ox the date of applt.’s 
retii^ment. Applt.’s pension was paid monthly 
at the rate in force on Mar. 31, &, m accordance 
with Police Act, 1800 (c. 46), Sched. III., r. 11 (a), 
was calculated upon his pay at that date. In 
July, 1010, a parliamentary committee recom- 
mended an increase in police pay as from Apr. 1, 
1010, & a reassessment of pensions in the case of 
men who had retired since that date. Besps. 
decided to make the increase of pay, & to reassess 
upon the new scale the pensions of constables who 
had retired since Mar. 31. No reassessment was 
made in applt.’s case, as resps. assumed that he 
had retired not after but on Mar. 31. Applt. 
then applied to resps. for an increased pension on 
the ground that he was serving on Apr. 1, 1010, 
but resps. refused the application : — Held : as 
applt. was employed as a constable on Apr. 1, 
1010, that was the date of his retirement, & he was 
entitled to a pension on the increased scale. — 
Green v. Gloucestershire Standing Joint 
Committee (1021), 126 L. T. 370 ; 86 J. P. 30; 
20 L. G. R. 23, D. C. 

184. Effect of fresh appointment.] — 

(1) A., head constable of the City of Uverpool, 
at a salary of £1,400 a year, resigned that appoint- 
ment & accepted that of Comim*. of Police of the 
City of London at £1,260 a year: — Held: the 
pension payable by the Cit> of Liverpool should 
be, calculated under Police Act, 1800 (c. 46), s. 13 

(2) , at £850, being the difference between £1,260 
(A.’s present salary) & £2,100 (one & a half times 
his salary at Liverpool). 

(2) A r^lution to suspend the payment of 
A.’s pension, purporting to have been passed 
under Police Act, 1800 (c. 46), s. 13 (1), by the 
city council of Liverpool, was held to be invalid, 
the watch committee being the police authority 
for Liverpool within the meaning of Police Act, 
1800 (c. 46), s. 13 (1 ). — Nott-Bower v. Liverpool 
CORPN. (1004), 68 J. P. 243 ; 20 T. L. 11. 201 ; 
2 L. G. B. 404. 

186. Appeal as to computation — Finality 

of appeal to quarter sessions.] —Goodwin v. Shef- 
field CoRPN., No. 131, ante, 

136. .] — Where under Police 

Act, 1800 (c. 46), s. 11, there is an appeal to quarter 
sessions as to the amount of a constable’s pension, 
the ct. of quarter sessions may make such an 
order m appears to the ct. just, & from that order 
there is no appeal.— Kydd v, Liverpool Watch 
Committee, [1008] A. C. 327 ; 77 L. J. K. B. 047 ; 
00 L. T. 212 ; 72 J. P. 306 ; 24 T. L. R. 772 ; 62 
Sol. Jo. 630 ; 6 L. G. B. 003, H. L. ; revsg,, [1007] 
2 K. B. 601, 0. A. 

/—Menu, Oaroenter & Bristol Corpn. (1907), 

f h Tppte, Smith v. Atkin, [lOOdj 

I Salford Hundred JJ., [1912] S-K, b. 667 ; 

Lobltos OUflolds D. A to^ty Oomrs., Crown S.S. Co. v. 

Same (1917), 86 L. J. K. B. 1444. 

187. Enforcement of payment of arrears — 
Mandamus to police authority.] — R. v. Leigh 
(Lord), Be Kinchant, No. 120, ante. 

138. Suspension of pension — Resolution must 


be passed by competent police authority.] — ^Nott- 
Bower V. Liverpool Corpn., No. 134, ante. 

180. Quallfloation for pensions — ** Approved 
service ” — ^Need not be continuous service.] — 
(1) The “ approved service ” for not less than 
twenty-five years required by the Police Act, 
1800 (c. 46), B. 1, to entitle a constable to a pension 
on retirement need not be continuous service. 

(2) A certificate of “ approved service ** under 
Police Act, 1800 (c. 45), s. 4 (1), that is, of diligent 
& faithful service, must be under the order of the 
police authority. 

(3) The chief officer of a police force has power 
under Police Act, 1800 (c. 45), s. 4 (2), to certify 
as to the period of the service, not as to its 
character. — Garbutt v. Durham Joint Com- 
mittee, [1006] A. C. 201 ; 76 L. J. K. B. 460 ; 
41 L. J. N. C. 263 ; 04 L. T. 626 ; 70 J. P. 266 ; 
64 W. R. 606 ; 22 T. L. R. 444 ; 4 L. G. R. 647, 
H. L. 

Annotation : — OeneraVLy, Beid. Kydd u. Liverpool Watch 

Oommlttee, [1908] A. C. 327. 

140. Certificate of — Must be under 

order of police authority.] — Garbutt v. Durham 
Joint Committee, No. 130, ante. 

141. Certificate of time of 

service not character.! — Garbutt v. Durham 
Joint Committee, No. 130, ante. 

142. Pension fund payable partly from police 
pension fund & partly from Parliamentary funds — 
Apportionment — Mandamus to Treasury.] — A 
member of the Royal Irish Constabulary, which 
was a force with a salary paid out of money 
provided by Parliament, removed from that force 
with the wiitten sanction of the chief officer 
thereof to the police force of a county in England. 
Upon his retirement from this latter force he 
became, under the Police Act, 1890 (c. 45), entitled 
to, & was granted by the police authority of the 
county, a pension calculated upon the number 
of years of his approved service in both forces. 
The police authority of the county applied to the 
Treasury, under Police Act, 1890 (c. 46), s. 14, 
to determine the proportions in which the pension 
should be payable from money provided by Parlia- 
ment & from the county police pension fund, but 
the Treasury refused to do so upon the ground 
that the Royal Irish Constabulary was not a 
“ police force ” within the definition in Police 
Act, 1890 (c. 45), s. 33, as it was not maintained 
by any of the police authorities mentioned in 
Police Act, 1890 (c. 45), sched. III., & that there- 
fore Police Act, 1890 (c. 45), s. 14, did not apply. 
Upon an application by the police authority for a 
nutndanme : — Held : as the Royal Irish Constabu- 
lary was the only police force in which the salaries 
of the members were paid out of money provided 
by Parliament, the context required that the 
expression “ police force ” in Police Act, 1890 
(c. 46), s. 14 (iii), should have its ordinary mean- 
ing, & not the limited meaning contained in the 
definition in Police Act, 1890 (c. 46), s. 33, & 
therefore it included the Royal Irish Constabulary, 
& Police Act, 1890 (c. 46), s. 14, applied ; & a 
mandamus would lie to the Treasury to determine 
the proportions in which the pension was payable 


Where a case of absolnte neoessitT 
arises for on officer. In his officiU 
cap^ty, to Incur an nnavoidablo ex- 
ponffitore, he might seek rrimburse- 
ment from the Govt.— Bmith v . New* 
^i^LAip Government (1886), 7 
Nfld. L. R. 62.— NFLD. * 

^ EsMblj^intni of heneooUTU fund 
^To ar^iiiea for retirA or 

inc(i>aeitat€d police constables — Aceu- 


mulatitm until sum reached certain 
mnouiU .} — ^In 1889 the police force of 
Hamilton estabiLhed a benefit fond, 
toproylde for a natnity to any member 
refiiff|ung or Mng incapacitated from 
leni^ of service or Injury, & to the 
fanmy of any member dying hi the 
member of the force 
TOnmbuted a percentage of his pay 
for the purpoi^ of the fwd, one of 
the rules provided as tolloxru : ** No 


money to be drawn from the fund for 
any purpose whatever until It reach 
the sum of eight thousand (18,000) 
dollars ” ; — Hda : Incase of a member 
of the force dying b^ore the fund 
reached the said sum, the gratuity 
to his family was merely suspended, 
& was payable as soon as that amount 
was realised. — Miller v. Hamilion 
PouOT Bbnemt Fund (1898), 28 
8. O. R. 476.— -CAN, 
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under Police Act, 1890 (c. 45), s. 14. — ^R. v . Trea- 
SUBT Lords Comrs., [1909] 2 K. B. 183 ; avb nom . 
B. V. Treasury Comrs., Ex p. Devon Standing 
Joint Committee, 78 L. J. K. B. 680 ; 100 L. T. 
896 ; 73 J. P. 299 ; 26 T. L. R. 460 ; 7 L. G. R. 
746. D. C. 

Annoiaiion: — Mentd. R. v. Spoyor, R. v, Casacl (1915). 85 
L. J. K. B. 630. 


Attachment of pension.] — See Execution, Vol. 
XXI., p. 632, No. 2144. 

Charitable gift to superannuation fund.] — See 
Charitibs, Vol. VIII., p. 260, No. 216. 

Special disablement pension — ^As measure of 
damages in action by employers of constable — 
Against third party for negligence.] — See Master 
Sc Servant, Vol. XXXIV., p. 183,*No. 1490. 


Part VIII. — Police Rates and Assessment of Police Premises. 

Police rates.] — Rates & Rating. 

Assessment of police premises — For income tax.] — See Income Tax, Vol. XXVIII., p. 15, No. 76. 
For local rates.] — See Rates Sc Rating. 


Part IX. — Powers of 

See Parish Constables Acts, 1842 (c. 109) ; 
1872 (c. 92) ; Lock-up Houses Act, 1848 (c. 101) ; 
Petty Sessions Sc Lock-up Houses Act, 1868 (c. 22) ; 
County Police Act, 1839 (c. 93) ; Meti-opolitan 
Police* Act, 1866 (c. 2) ; County & Borough 
Police Act, 1866 (c. 69) ; County & Borough Police 


Secretary of State. 

Act, 1859 (c. 32) ; Municipal Corporations Act, 
1882 (c. 50) ; Local Government Act, 1888 (c. 41) ; 
Police Acts, 1890 (c. 45); 1919 (c. 46); Special 
Constables Acts, 1831 (c. 41) ; 1838 (c. 80) : 1923 
(c. 11). 


POLICY. 

See Insurance; 


POLL 

See Elections. 


POLLUTION. 

See Criminal Law and Procedure ; Easements and Profits X Prendre ; Nuisance ; 

Waters and Watercourses. 
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See Rates and Rating. 
„ Burial. 

„ Education. 

„ Elections. . 

„ Education. 

„ Work and Labour, 
„ Lunatics. 

„ Rates and Rating. 
„ Education. 
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See Registration of 
Births, Marri- 
ages, and Deaths. 
„ Elections. 

„ Education. 

„ Public Health. 

„ Rates and Rating. 


Part I. — Poop Law Authorities 


Sect. 1.— THE MBNISTRY OF HEALTH. 

Note. — The administration of relief to the poor 
was subject to the numagement^ direction and control 
of the Local Government Board in which body was 
vested the powers of the former Poor Law Com- 
missioners and the Poor Law Board, These powers 
are now transferred to the Ministry of Health, 

Sub-sect. 1. — In General. 

Eee^ generally^ Ministry of Health Act, 1919 
(c. 21) ; Poor Law Act, 1927 (c. 14), ss. 1, 211-220, 
240—246. 

See, also. Local Government, Vol. XXXIII., 
P« 8, ,Nos. 1-4 ; Public Authorities ; Public 
Health. 


Sub-sect. 2. — ^Poor Law Orders. 

See Poor Law Act, 1927 (c. 14), ss. 211-220. 

1. Power of authority to make — Order altermg 
constitution of union — Annexation of objecting 
town.] — (1) The Poor Law Oomrs. having made a 
union of fourteen country parishes, by the con- 
sent of that union, added to it a considerable 
town adjacent ; the town, disliking the annexation 
to the union, obtained a rule for a certiorari 
to bring up the order, but the rule was disebarged 
on the ground that the Comrs. were authorised 
to make the order. , ^ 

(2) The ct. will not inquire into the soundness of 
the discretion exercised by the comrs. (Loro 
Denman, O.J.). — ^R. v. Poor Law Combs., Be 



204 


Poor Law. 


Sed . 8. — Justicea of the Peace . Secte . 4 <£? 5 : Sub ^ 
Beds. 1 <fe 2, J,.] 

the pariah lies, “ in the said county.” — ^R. v. 
Totnbs XJnion (1846), 7 Q. B. 690 ; 2 New Seas. 
Caa. 82 ; 1 New Mag. Caa. 883 ; 14 L. J. M. O. 
148 ; 5 L. T. O. S. 240 ; 9 J. P. 684 ; 9 Jur. 660 ; 
116 E. B. 649. 

BeU. U. v. Norfolk JJ. (1845). 9 J. P. Jo. 
774 ; R. V. Brown (1859). 8 W. R. 60. Me&M. Parkes v. 
Parkes (1852). 16 Jur. 1093. 

21. Form ol order.] — ^R. v . Totnbs 

Union, No. 20, ante , 

22. To whom order addressed.] — 

B. V. Totnbs Union, No. 20, ante . 

23. Order addressed to parish of settle- 

ment — ^Necessity arising In another parish.] — 
R. V. WOOLSTANTON STAFFORD (INHABITANTS) 
(1732), 1 Sess. Caa. £. B. 199 ; 93 E. R. 69. 

24. Justices acting outside union district.] 

— The Durham union consists of the parishes & 
townships of the borough of Durham, & of several 
other parishes &: townmips in the county of Dur- 
ham. Two justices, usually acting in and for the 
borough, made an order imder Poor Law Amend- 
ment Act, 1834 (c. 76), s. 27, for out-door relief 
to a pauper who resided within the borough : — 
Held : they were not justices “ usually acting for 
the district in which the union was situate,” & 
had no jurisdiction to make the order. — R. v, 
Durham Union (1861), 4 New Sess. Oas. 437; 
16 L. T. O. S. 363 ; 16 J. P. Jo. 61. 

Power to make reception order — ^Admission of 
pauper lunatic to asylum.] — See Lunatics, Vol. 
XXXIIL, p. 267, No. 1861. 


Sect. 4.--OVERSEERS. 

Note. — The office of overseer having been abolished 
by Eating Valuation Act, 1925 (c. 90), s, 02, the 
cases on that subject have been omitted. 


Sect. 6.~<€UARD1ANS. 

Sub-sect. 1. — ^In Generate. 

See, naw. Poor Law Act, 1927 (c. 14), ss. 4-33. 

26. Ex offlolo guardians — Justices of the peace 
for county — County of a town.] — In Poor Law 
(Amendment) Act, 1834 (c. 76), s. 38, the word 


” countv ” includes county of a town, justices 
acting for a county of a town, with a separate 
comjxossion of the peace, & riding within the 
union, are entitled to vote & act as ex officio 
guardians equally with resident justices for the 
county at la%e. — ^B. v. Pearce (1880), 6 Q. B. D. 
386 ; 49 L. J. M. 0. 81 ; 44 J. P. Jo. 216 ; aub 
nom. B. V . Pierce, 28 W. R. 568, D. C. 

26. Disqualification — Receipt of salary from 
poor rate — Exceptions.] — ^The clerk to a highway 
board or a school board, whose salary is paid out 
of a district or school board fund, which is fed by 
moneys which are contributed by several parishes 
in accordance with precepts issued under the 
provisions of Highway Act, 1864 (c. 101), or the 
Elementary Education Act, 1870 (c. 75), is not 
disqualified, imder Poor Law (Amendment) Act, 
1842 (c. 57), s. 14, as being a person receiving a 
fixed salary from the poor rates in any parish or 
union, from serving as a guardian in such parish or 
union. — R. v. Rawlins, R. v. Dibbin (1885), 15 
Q. B. D. 382 ; 64 L. J. Q. B. 667 ; 60 J. P. 6, 0. A. 
Annotation: — ^Befd. Grevlllo-Snilth r. Tomlin (1911), 104 

L. T. 816. 

27. Composition with creditors.] — Where 

a guardian of the poor obtains an administration 
order under Bkpcy. Act, 1883 (c. 52), s. 122, 
providing for the payment of less than 20^. in the 
pound in respect of his debts, he has made a 
” composition or arrangement with his creditors ” 
within Local Government Act, 1894 (c. 73), s. 46, 
& is disqualified for office. — ^BradbIbld v, Chelten- 
ham Union, [1906] 2 Oh. 371 ; 75 L. J. Ch. 
618 ; 95 L. T. 78 ; 70 J. P. 371 ; 64 W. R. 611 ; 
22 T. L. R. 639 ; 60 Sol. Jo. 600 ; 4 L. G. B. 961 ; 
13 Mans. 207. 

28. Interest In contract with guardians — 

Interest ceasing before office declared vacant.] — 

A member of a board of ^ardians agreed with the 
board to collect on their behalf rent receivable by 
the board in respect of a certain house. There 
was no express agreement as to any fee or com- 
mission to be paid to the member for so doing. 
He collected the rent imtil the house was sold, & 
then paid to the board the amount of the rent 
received by him, less a sum which he claimed to be 
entitled to retain as commission, but he subse- 
quently paid to the board the sum which he had 
retained. After receiving it the board declared 
the member’s office of guardian to be vacant, on 


PART I. SECT. 4. 

b, Righig d: liabilities of — Unde 
Acta of Aasembly.y—AxL ovoraoer of th< 
poor of the pai^ Is liable, under th< 
above Acts to an indictment for no 
a^owting at the hist geneiiU sc^on 
of the peace in the year for money 
received by him for the support of th( 
poor during the proccdli^ year. — R 

5: ^Acti ons for rent,] — Mat 

V, CHimoK (1845), 4 N. B. R 
(2 Kerr) 696.— CAN. 
d. — - Supplies for use d: suppor 
BupplioB were fur 
to deft., an overseer of the poor 
™ wio use of the poor of the parish o 
*3t. John, on orders from time to tim( 
rant by mm as such overseer to pltf . 

; he personally liable for th< 
payment of suon supplies. — Qakdinbi 
501^!^^'^ (1847), 5*N. B. R. (3 Kerr 

W^^(1857), 3 N. S. R. (2 Thom.) 161 
— Munro.o. Wallaci 

•] — ^MoCubpy e. Habvxi 


{1882), 15 N. S. R. (3 R. & G.) 240.— 

h. .] — The overseer of the 

? ioor for the town is a oorpn. sole, Sc 
or the breach of any contract made 
vnth him for the support of the poor 
of the town, the action should have 
bron wlnst the corpn. & not against 
the town. — Ross v. Upper Mills 
Oorpn. (1882). 22 N. B. R. 168.— CAN. 


.] — ^The overseers of the 

poor in a parlw in which ovorsoors 
for the kYonch inhabitants have also 
been elected under C. S., c. 99, s. 67, 
cannot, under c. 102, s. 3, recover from 
the latter overseers for relief provided 
to a French pauper in that parish. 
— Moncton Parish Overseers v. 
Monoton French Inhabitants Over- 
seers (1889). 29 N, B. R. 632.— CAN. 


l. .V — ^Naas V , Overseers 

op the Poor, District No. 3 (1902), 
35 N. S. R. 816.— CAN, 

m. .]— Irvine e. Stan- 

County op York Overseers 

{1900), 87 N. B. R. 572 ; 2 E. L. R. 5.— 

J P^V services ren- 

amed.] — ^Where a deft., an overseer of 
the l^r, made a writtm agreement to 
see that pltf. received pay for smrrioes 


rendered to a transient pauper : — ■ 
Held : liable, although his co-ovemoers 
repiidlated the obligation. — Dennison 
r.BiLL (1859), 4 N. S. R. (Coch.) 33.— 

CAN. 


.) — R. V, Archibald 
18 N. B. R. (2 P. & B.) 250.— 


p. Action against third party 

— For bringing paupers into parish,}-^ 
The overseers of the poor, not having 
any corporate rights, cannot maintain 
an action against a person who brings 
paupers into the parish, who become 
chargeable thereon, such act being no 
InJiUTr to the overseers individually. — 
Gillespie v, Phillips (1861), 10 
N. B. R. (5 AU.) 221.— CAN. 

q. .] — Stevens w Wal- 

lace Township Overseers (1880), 13 
N. S. R. (1 R. & G.) 495.— can. 

r. .] — Maccom Township 

Overseers v. Davidson (1882), 16 
N. S. R. (4 R. & G.) 58.— CAN. 

t. .] — Carter v, Brook- 

field Overseers (1897), SO N. s. R. 
(18 R. &; G.) 225.^AN. 


a. Removal of pauper,] — 

Cumberland Overseers, District 
No. 5 V. McDonald (1902), 35 N. S. R. 

894. — CAN. 
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the ground that, by reason of charging commission 
for the collection of the rent, he had become 
disqualified under Local Government Act, 1894 
(c. 73), 8. 46 (1) (c), for being a member of the 
board ; — Held : the fact that before the declara- 
tion of vacancy the employment had terminated, 
8c the amount of commission had been paid by the 
member to the board, did not prevent him from 
being disqualified & the office was therefore, 
vacant, — R, v. Rowlands, 11906] 2 K. B. 292 ; 
76 L. J. K. B. 601 ; 96 L. T. 602 ; 70 J. P. 463 ; 
ftub nom. R. v, Rowlands, Ex p. Wynne, 4 L. G. R. 
983, D. 0. 

29. Absence from meetings — Illness.] — 

If a guardian or district councillor is absent from 
meetings of the board or council for more than six 
months consecutively through illness, it is not 
necessary for him to give notice of his illness to 
the board or council in o^er that he may not be 
disqualified under Local Government Act, 1894 
(c. 73), s. 46 (6) : — Senible : if his absence is not 
due to illness he is disqualified from acting, at all 
events until his excuse has been considered & 
accepted by the board or council, & he cannot by 
merely resinning attendance afterwards do away 
with the disqualification. — R. v. Hunton, Ex p. 
Hodgson (1911), 75 J. P. 335 ; 9 L. G. R. 751, 
D. C. 

30 . Receipt of relief — By way of loan.] — 

Relief which is given by way of loan only is relief 
within Ix)cal Government Act, 1894 (c. 73), s. 46, 
& its receipt by way of loan acts as a disqualifica- 
tion as therein provided. — C hard v. Bush, [1923] 
2 K. B. 849 ; 68 Sol. Jo. 104 ; 21 L. G. R. 601 ; 
mb nom. Chard v. Bush, Williams v. Bush, 92 
L. J. K. B. 1013 ; 130 L. T. 60 ; 87 J, P. 154 ; 
39 T. L. R. 693 ; 27 Cox, C. C. 527, 1). C. 

31. Relief in hospital — Cost repaid.] 

—Appet., B., who was a local government elector 
in the area of the Hartford Union, moved the 
Div. Ct. for a rule nwi directed to the Hartford 
Guardians to show cause why a writ of mandamus 
should not issue commanding them to declaj'e 
vacant under Local Government Act, 1894 (c. 73), 
s. 46 (1) (6), (7), the office of guardian held by P., 
on the ground that since her election as guardian, 
she had received “ union or parochial relief.” 
Hince her election as guardian, P. was for some time 
a private patient in a hospital at Hartford main- 
tained by the ^ai'dians. P. had, however, 
roi)aid to the guardians the cost of her maintenance 
at the hospital as well as the cost of the medical 
relief obtamed by her while at the hospital. She 
had also paid the expenses of her conveyance to 
the hospital : — Held : as the guardians had been 
paid in full for every privilege & advantage which 
P. had received at the hospital, there was no evi- 
dence on which it could be said that she had been 
in receipt of “ union or parochial relief,” &, there- 
fore, she was not disqualified for being a guardian. 
— Exp, Brewster (1927), 91 J. P. 103 ; 43 T. L. R. 
263 ; 71 Sol, Jo. 123, C. A. 

32. Meetings — Notice of meeting — Faiiure to 
notify one member.] — To an action of trespass for 
an assault, defts pleaded that they were overseers 
of the poor, 8c that a select vestry of the parish was 
duly assembled & holden in a certain school room 
witliin the parish, 8c that defts., as overseers, were 
present ; thskt pltf. unlawfully entered the room. 
Sc defts. expelled him ; it was proved that one of 
the five members who constituted the select 
vestry, had not been summoned, or received any 
previous notice of the meetly : — Held : the plea 
was not proved, as the meeting was not a le^ly 
constitute vestry so as to support the allegation, 
that the select vestry was duly assembled. — 


Hobson v. Pussy (1831), 7 Bing. 306 ; 2 Man. 
& Ry. M. C. 470 ; 6 Moo. & P. 112 ; 9 L. J. O. S. 

0. P. 72; 131E. R. 117. 

83. Whether board legally constituted — No 
election in one district of union.] — Under Poor 
Law (Amendment) Act, 1834 (c. 76), ss. 26, 38, 
Poor Law Oomrs. formed a union of six townships, 
comprehending T. 8c L., 8c ordered that there 
shoiud be eighteen guardians of the union, two of 
whom were to be elected by L., & the other sixteen 
by the other townships, in specified proportions, 
there not being less than two for any one township. 
The first 8c two subsequent annual elections took 
place, at each of which more than six guardians 
were elected for the union ; but L. elected none on 
any occasion : — Held : the board of guardians 
elected on the third election, though not eighteen 
in number, might, under sect. 38, make an order 
on the overseers of T. for payment of money 
conformably to the regulations issued for the 
union by the comrs. ; 8c the overseers were com- 
pellable by mandamus to pay. — Robinson v, 
Todmordbn Union (1842), 3 Q. B. 675 ; 114 B. R. 
665 ; sub nom, Robinson v, R., 2 Gal. 8c Hav. 
826 ; sub nom. R. v, Tddmorden 8c Walsdbn 
Townships Overseers, 11 L. J. M. C. 129, Ex. Oh. 

34. Election of guardians — ^Administration under 
board of directors.] — The Poor Law Comrs. 
have no powers under Poor Ijaw (Amendment) 
Act, 1834 (c. 76), s. 39, to make an order for the 
election of a board of guardians in a parish where 
the administration of the poor laws is already in 
the hands of a board of directors, under a local 
Act. — R. V, Poor Law CoMits,, Be St. Pancbas 
Parish (1837), 6 Ad. & El. 1 ; 6 L. J. M. C. 41 ; 

1. J. P. 21, 69 ; 112 E. R. 1 ; sub nom, R. v. Poor 
Law Combs., 1 Nev. 8c P, K. B. 371 ; Nev. 8c 
P. M. C. 106 ; Will. Woll. 8c Hav. 79 ; 1 Jur. 63. 
Annotationa : — Coiisd. R. v, St. James, WcHtininster (1859), 

7 W. It. 739. Reid. R. V. Poor Law Comrs., l?e White- 
chapel Union (1837), 6 Ad. & El. 34 ; lie Holbom Union, 
It. V, Poor Law Comrs. (1838), 6 Ad. Sc El, 50 ; R. v. 
Poor Law Comrs., He United l^arlshos of St. Giles-ln-the- 
Fields & St. George, Bloomsbury (3 851), 15 Jur. 841; 
R. V. Electricity Comrs., Ex p. London Electricity .Toint 
Committee Co, (1920), 11924J 1 K. B. 171. Mentd. R. v. 
Payntor(1849), 13 Q. B. 399. 

.] — See Elections, Vol. XX., pp. 141, 142, 
Nos. 1153-1163 ; Crown Practice, Vol. XVI., 
pp. 356, 356, Nos. 1851, 1865. 

Privilege attaching to proceedings.] — See Libel 
& Slander, Vol. XXXTI., pp. 118, 146, Nos. 
1496, 1764. 


Sub-sect. 2. — ^Finance. 

A, Payments. 

See, notOf Poor Law Act, 1927 (c. 14), ss. 136— 
141. 

36. Expenses of valuation 8c survey.] — ^R. v. 
Bangor Overseers, No. 4, ante. 

36. Improper payments — Jurisdiction of High 
Court — Injunction.] — ^A.-G. v. Merthyr Tydfil 
Union, No. 188, post. 

87. Declaration.]— -A.-G. v. Merthyr 

Tydfil Union, No. 188, post. 

88. .]— A.-G. V. Poplar Union, 

No. 191, post. 

39. Limitation of time for payment — Date 
from which time runs.] — ^Pltf. entered into an 
agreement with defts. on Nov. 16, 1866, to render 
certain services as surveyor 8c vfiduer. For 
payment of these services pltf. claimed the sum of 
£596 lla., of which the sum of £585 was for ser- 
vices rendered up to Jan. 2, 1870, 8c the remaining 
sum of £11 11s. was for services rendered after 
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Sect. 5,-^uardian8 : Svb-aect, 2, A. cfc B.; «i6- 
aeet, 8 .] 

that date, & on Dec. 24, 1870, brought an action 
to recover the same. Defts. admitted the latter 
claim, blit denied their liability to pay the former 
on the ground that such claim was barred by 
Poor Law (Payment of Debts) Act, 1859 (c. 49), 
8. 1, which enacts ** with rei^ect to any debt, 
claim or demand, which may a^H^er the passing of 
this Act, be lawfully incurred by or become due 
from the guardians of any union parish, or the 
board of management of any school or asylum 
di^rict, such deot, claim, or demand shall be paid 
within the half-year in which the same shall have 
been incurred or become due, or within three 
months after the expiration of such half-year, 
but not afterwards, the commencement of such 
half-year to be reckoned from the time when the 
last half-year’s accounts shall or ought to have 
been closed ’* : — Held : the claim of pltf. to the 
sum of £685 was barred by Poor Law (Payment of 
Debts) Act, 1859 (c. 49), s. 1.-— Castle v. Fulham 
Union (1872), 37 J. P. 56. 

40. .] — judgment of the Ct. of 

Appeal for payment by guardians of the poor of 
the costs of an appeal does not constitute a “ debt, 
claim, or demand lawfully incurred or become 
due ** within Poor Law (Payment of Debts) Act, 
1869 (c. 49), 8. 1, until the amount has been 
determined on taxation, & the time for payment 
limited by that Act runs from the date of the 
allocatur, & not from the date of the judgment. — 
Manchester, Sheppielt) & Lincolnshire Ry. Co. 

V. Doncaster Union, [1897] 1 Q. B. 117 : 66 

J. Q. B, 76 ; 76 L. T. 472 ; 60 X. P. 819 ; 45 

W. R. 82 ; 18 T. L. R. 19 ; 41 Sol. Jo. 46, 0. A. 

Sharpinfirtou t\ Fulbam Grdna., [1904] 

^ 41. ^ — The guardians of F, entered 

mto h contract with S., a builder, for certain works 
required bjr them for the purpose of carrying out 
their pubhc duties. The works were completed 
on May 3, 1901, & paid for in Sept, of that year. 
S. then claimed an additional sum by way of 
da m ages for loss alleged to have been caused by 
negligence & frequent changes of plans on the 
part of defts. The contract contained an arbn. 
clause, & pltf.’s claim was referred to arbn. in Nov. 
1902. Defts. took two preliminary objections : — 
(a) that the claim was for neglect or default in the 
execution of defts.’ public duty, &; proceedings 
had not been commenced, withm six months as 
required by Public Authorities Protection Act, 
1893 (c. 61 ) ; & (6) that the amount claimed became 
due, if at aU, on or before May 3, 1901, & by Poor 
Law (Payment of Debts) Act, 1869 (c. 49), could 
omy be paid within the half-year commencing 
Mto. 30,^ 1901, or within three months afterwards. 
This action was brought for the determination of 
these two points of law : — Held : the sum, if any, 
owing to pltf. did not become due within Poor 
I^w (Payment of Debts) Act, 1869 (c. 49), until 
the amount was ascertained by arbn. according to 
the contract. — SHARPiNaTON v. Fulham Union 
[ 1004] 2 Oh. 449 ; 73 L. J. Oh. 777 ; 91 L. T. 

5 ^2 W. R. 617 ; 20 T. L. R. 
648 ; 48 Sol. Jo. 620 ; 2 L. G. R. 1229. 

Chester Waterworks Co. r. Chester 
Union Ordn8. a9p7). 96 L. T, 666. Mentd. Kent 
OonncU r. Folkestone Corpn., [1906] 1 K. B. 620 MMes 
So^^Vend-on-Sea Corpn., [1905] 8 K. B. 1 : f>eanon 


A* A. 1 , I'eai 

Johannesburg, 
Bennett v. Stepney Boroiurh ^ 918 ). loV 
^ T. 883 ; Bradford Corpn. v. Myers, [19^ 1 A. C. 848. * 


42 . 

Time 


Extension of time by gunnttanB^- 
lor ^Mloii.1— Poor (Aymont of 


dSSs) Aot.r860(;: 4i). ..rwu^h .rSSra'aay 


debt due from the guardians of any union, etc., 
shall be paid within the half-year in which the 
same shall have been incurred, or within three 
months after the expiration of such half-year, but 
not afterwards provided, that the Poor Law Board 
by their order may, if they see fit, extend the time 
for payment for a i>eriod not exceeding twelve 
months after the date of such debt, precludes a 
creditor of the guardians from recovering in an 
action, commenced after the expiration of the half- 
year & three months, if the time has not been 
extended by the Poor Law Board, although at the 
time of the commencement of the action they might 
have^ done so. — ^Baker v. Billertcay Union 
(1863), 2 n. & C. 642 ; 3 New Rep. 296 ; 33 L. J. 
M. C. 40 ; 9 L. T. 486 ; 28 J. P. 24 ; 9 Jur. N. S. 
1201 ; 13 W. R. 11 ; 169 B. R. 266. 

Annotationa : — ^Distd* Slwroington v, Fulham Union (1904), 
73 L. .1. Ch. 777. BslA R. v. Stepney Union (1874), 43 
L. J. M. C. 145 ; Chester Waterworks Co. v. (Chester 
Union (1907), 96 L. T. 566. 

48. *^Debt, claim, or demand” — Weekly 

sum for maintenance of criminal lunatic.] — ^By the 
joint effect of 9 Geo. 4, c. 40, s. 64, & 3 & 4 Viet, 
c. 64, s. 7, power still remains, notwithstanding 
the total repeal of 9 Geo. 4, c. 40, by 8 & 9 Viet, 
c. 126, 8. 1, in two justices to inquire into & adjudge 
the settlement of a person detained in custody 
during pleasure who has been acquitted of felony 
on the ground of insanity. So to order the over- 
seers or of the parish of settlement to 

pay such weekly sum for his maintenance as the 
justices shall from time to time direct. Such 
order is binding on the guardians when served 
upon them, although not accompanied by ^unds 
of chargeability So particulars of settlement. 
Bach weekly sum ordered by the justices to be 
paid is a ** debt, claim, or demand,” due from the 
guardians within Poor Law (Payment of Debts) 
Act, 1859 (c. 49), s. 1, So must be paid, or pro- 
ceedings commenced to enforce the payment, 
within the time limited by that sect., or the 
recovery will be barred. — R. r. Stepney Union 
(1874), L. R. 9 Q. B. 383 ; 43 L. J. M. C. 146 ; 
30 L. T. 808 ; 38 J. P. 649 ; 12 Cox, 0. 0. 631. 
Annotatirms : — Refd. Barton licerlB Poor Law Union Grdns. 
V. Berks Clerk of the Peace 11878), 48 L. J. M. C. 61 ; 
Mid. Ky. V. Edmonton Union Grdns. (1896), 43 W. R. 809. 

44. Costs of House of Lords appeal.] 

— An order of this House for payment of the costs of 
an appeal without specifying the amoimt does not 
constitute a “ debt, claim or demand lawfully 
incurred or become due ” within Poor Law (Pay- 
ment of Debts) Act, 1859 (c. 49), ss. 1, 4, until the 
amoimt has been certified by the Clerk of the 
Parliaments under the Standing Orders, So the 
time for payment limited by that Act runs from 
the date of the certificate, So not from the date of 
the order. — ^West Ham Union v, St. Matthew, 
Bethnal Green (Churchwardens, etc.), [18961 
A. C. 477 ; 65 L. J. M. C. 201 ; 75 L. T. 286 ; 60 
J. P. 740 ; 12 T. L. R. 423 ; 40 Sol. Jo. 530, 
H. L. 

Annotations : — ^Fcdld. M. S. & L. Ry. v. Doncaster Union 
Grdns., [1897 J 1 Q. B. 117. i^ld. Sharpi^on v Folham 
Grdns., [1904J 2 Ch. 449. Bttd. Chester Waterworks Co. 
y. Chester Union Grdns. (1907), 96 L. T. 566. 

45. Damages.] — Defts., as the owners 

So occupiers of a workhouse, had entered into 
an agreement with the water co. for the supply 
by meter of water to the workhouse at a rate 
varying with the quantity consumed, according 
to the co.’s scale of changes. So water was so 
supplied for the workhouse for several years, when 
dedtB, requested the oo. to remove the meter So 
fumiidi a supply for domestic purposes at rates 
based on annual value. The co. refused to do so, 

So the water was supplied by meter to So used by 
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defte. fts before, but for several years no payment 
had been made for it, defts. refusing to pay 
except on the basis of a domestic supply. It was 
admitted that some at least of the purposes for 
which the water was supplied were non-domestic 
purposes, & of these some were found as a fact 
to bo trade or business purposes : — Held : with 
regard to a claim for damages for wasting the 
water supplied, but not paid for, which had been 
amended at the hearing & treats as a claim for 
water supplied at the former rate, pltfs. were 
precluded by Poor Law (Payment of Debts) Act, 
1859 (c. 49), s. 1, from recovering all such rates as 
had not become due within the previous six 
months, &, by sect. 4, from recovering the last 
quarter’s rate, as, until the claim was amended, 
the action was not a “ proceeding ” within sect. 4. 
— OHBST35B Waterworks Co, t>. Chester Union 
(1907), 96 L. T. 666 \ 71 J. P. 133; 23 T. L. R. 
246 ; 6 L. G. R. 215 ; on appeal (1908), 98 L. T. 
701, C. A. 

AnmiaiioiM : — ^BsM. Bristol Grdns. v. Bristol Waterworks 

Co.. [1912] 1 Oh. 840. Mentd. Frodorlok v, Bognor Water 

Oo.. [1909] 1 Ch. 149. 

45, Guardians also sanitary authority 

— Limitation restricted to debts as ^ardlans.] — 

The limitation of actions contained in Poor Law 
(Payment of Debts) Act, 1869 (c, 49), s. 1, applies 
only to debts contracted by the guardians as such, 
& is not extended by Public Health Act, 1876 
(c. 65), s. 9, to debts contracted by them in their 
capacity of rural sanitary authority. — Dearlb v. 
Peterspibld Union (1888), 21 Q. B. D. 447 ; 67 
L. J. Q. B. 640 ; 60 L. T. 85 ; 63 J. P. 102 ; 37 
W. R. 113 ; 4 T. L. R. 686, C. A. 

47, ** Commencement of proceedings — 

Application to tax costs.] — (1) The Poor Law 
(Payment of Debts) Act, 1859 (c. 49), s. 1, enacts 
that “ any debt, claim or demand lawfully 
incurred or become due ” from the guardians of 
any union shall be paid within the half-year in 
wMch same shall have been incurred or become 
due, or within three months after the expiration 
of such half-yea.p, but not afterwards. Poor Law 
(Payment of Debts) Act, 1859 (c. 49), s. 4, pro- 
vides that if any person claiming any debt or 
demand shall “ commence proceedings in any 
ct. of law or equity, or before any justice or other 
competent authority ” within the time therein- 
before limited, & shall with due diligence prose- 
cute such proceedings to judgment or other final 
settlement of the question, such judgment shkill be 
satisfied by the guardians, notwitl^tanding that 
such judgment may be recovered or such final 
settlement arrived at after the expiration of the 
period thereinbefore provided. 

An appeal to quarter sessions against an assess- 
ment to the poor rate having been allowed with 
costs, applts. within the three months limited by 
Poor Law (Payment of Debts) Act, 1859 (c. 49), 
s. 1, applied to the clerk of the peace to tax the 
costs. The costs were taxed after the expiration 
of three months, & no proceedings to enforce 
payment of the taxed amount were commenced 
by applts. within the three months after the 
expiration of the half-year in which the costs were 
taxed : — Held : the application to tax was not a 
commencement of proceedings within Poor Law 
(Payment of Debts) Act, 1869 (c. 49), s. 4, &; applts. 
could not recover the costs. 

(2) Qu. : whether before taxation of the costs 
there was ** any debt, claim or demand incurred 
or become due.” — ^M idland By. Co. v. Edmonton 


Union, [1895] A. 0. 485 ; 64 L. J. Q. B. 710 ; 
72 L. T. 811 ; 60 J. P. 68 ; 11 T. L. R. 448 ; 11 
R. 246, H. L. 

Annotations: — As to (1) OOllSd. West Ham Uniou (JrdnH.,r. 

St. Matthew, Bethiial Oreon, [1896] A. O. 477. Apld. 

Sharplngton v, Fulham Grdns., [1904] 8 Ch. 449. Betd. 

Chester waterworks Co. v, Chestor Union Grdns. (1907), 

90 L. T. 560 ; H. v. Dlxey, etc. JJ., Ex p. Cobb & Castle 

(1911), Konst. Sc W. Rat. App. 323. As to (2) Bold. 

M. S. Sc It, Uy. V, Doncaster Union Grdns., [1897] 1 Q. B. 

117. Generally, Hentd. 11. v. Winder, [1900] 2 Q. B. 666 ; 

B. V, Cumberland JJ. (1903), 68 J. P. 153. 

48. Delay in Instituting proceedings — 

Prosecution **with due diligenoe/n — ^An action 
was brought by an engineer, witl^ the time 
limited bv Poor Law (Payment of Debts) Act, 
1859 (c. 49), for services rendered to defts., who 
were a rural sanitary authority acting under 
Public Health Act, 1875 (c. 55). After issue joined 
pltf. took out a summons to refer the matter to 
arbn. ; this summons was opposed by defts., & 
was dismissed. Pltf. then allowed two assizes at 


Lee<ls, where the action v as to be tided, to pass 
without giving notice of trial ; defts. then ^k 
out a summons to dismiss the action for want of 
prosecution, after which pltf. gave notice of trial 
for the assizes then coming on. At the trial, the 
judge, with the consent of the parties, ordered the 
matter to be referred to an arbitrator who found 
for pltf. for a certain sum. In an action for a 
mandanms to defts. to levy a rate to satisfy the 
award : — Held : granting the mandanvua, as the 
action was a proper one to be referred to arbn.. 
Sc as pltf. had taken out a summons to refer, wldch 
defts. opposed, pltf. had not, under the circum- 
stances, failed to prosecute the proceedings in the 
action ** with due diligence ” within Poor Law 
(Payment of Debts) Act, 1859 (c. 49). — Rhodes 
V, Patelby Bridge Union (1884), 61 L. T. 236 ; 
48 J. P. 168. 

Annotation : — ReU. Mid. By. v, Edmonton Union Grdns. 

(1894), 64 L. J. Q. B. 113. 


.] — See^ also. Limitation of Actions, Vol. 

XXXII., p. 326, No. 120. 

Execution against property vested In guardians.] 
— See Execution, Vol. XXI., p. 423, No. 48. 


B. Borrotoing, 

See, now, Poor Law Act, 1927 (c. 14), ss. 142- 
144. 

49. Repayment of loan — According to terms of 
contract — ^Alteration subject to lender’s consent.] 
— Guardians of the poor who have since Apr. 24, 
1871, the date of the passing of 34 Ss 35 Viet. c. 11, 
borrowed moneys, to be repaid at stipulated times, 
cannot even with the authority of an order of the 
Local Government Board imder 34 Ss 36 Viet, 
c. 11, B.* 2, compel the lender to accept against his 
will repayment otherwise than in a>ccordanco with 
the contract. — ^Wbst Derby Union v. Metro- 
politan Life Assurance Society, [1897] A. 0. 
647 ; 06 L. J. Ch. 726 ; 77 L. T. 284 ; 61 J. P. 
820; 13 T. L. R. 636, H. L. 

Annotations : — ^Mentd. Dartford B. O. v, Bexley Heath By. 
(1897). 67 L. J. Q. B. 231 ; Shoifiold Oorpn. v. Sheffield 
koctrio Liffht Co., [1898] l Oh. 203 ; Be New Biver Oo. 
Sc MetropoUtan Water Board (1904), 68 J. P. 320 ; A.-G. 
V. Liverpool Ck>rpn., [1922] 1 Ch. 211. 


Sub-sect. 3. — Contracts. 

See Poor Law Act, 1927 (c. 14), ss. 7 (e), 241. 

50. Liability of individual member.] — The 
members of a board of guardians ore not liable 
to be sued personally for contracts entered into 


PART 1. SE(3T. 6, SUB-SECT. 8. 

60 i. lAdbility of indMdual mem- 

her V- Wh«r 111 ■ n aH/iti ■ 


poor law goardian for supplytof goods 
to the workhouse of which he was 
^lardfpn nltf. oii*.imed. three several 


penalties, no defence was filed, ft tiie 
offioer refused to mark indgment for 
more than one penalty, the ot. w* 
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Sect. 5, — Ouardiana : Stib-secia. 3, 4, 5 <8? 6.] 

with them in their coroorate capacity. The 
action must be against the board.*~~jBNKiNS v. 
Davies (1844), 3 L. T. O. S. 100 ; 8 J. P. Jo. 808. 

51. When written contract necessaiy— Local 
actj — loc«d Act for the nuu^ement of the poor 
of Brighton, empowered the directors A guardians, 
when & as they should find it necessary, to alter, 
enlarge, extend, & repair the existing poor-house, 
or to erect other houses or buildiz^ for the better 
receiving, employing, & maintaining the poor: 
& provided that all contracts or agreements made 
between the directors & guardia^ & any other 
person or persons relating to ** anv act, matter, or 
thing to be done in pursuance of that Act,” should 
be reduced into writing, & signed by the parties 
thereto. By Poor Law (Amendment) Act, 1844 
(c. 101), the comrs. are for the first time empowered 
to direct that schools shall be built in parochial 
districts : — Held : a contract made by the directors 
& guardians, by order of the Poor Law Comrs., 
in relation to tne erection of an industrial school 
within the parish, was not a contract for ” a thing 
to be done in pursuance of the local Act,” & 
therefore was not required by sect. 220 of that 
Act to bo in writing. — ^Armstrong v. Bowdidgb 
(1866), 16 0. B. 368 ; 26 L. T. O. S. 105 ; 139 
K. R. 797. 

See, alao, Oobpobations, Vol. XIII., pp. 380, 
382, 391, 393, 394, Nos. 1102, 1103, 1111-1114, 
1168, 1183-1188. 

Exemption from stamp duty.] — See Revenue. 


Sub-sect. 4. — Supply op Piio visions by 
Guabdianb. 

See Poor Law Act, 1927 (c. 14), s. 226. 

52. Sale of goods for poor — Fair market price.] 
—A farmer furnished the produce of his land to 
the poor of the parish of which he was church- 
warden, at a fair market price : — Held : he was 
liable to penalties under Poor Relief Act, 1815 
(c. 137). — ^PoPE V, Bacioiouse (1818), 8 Taunt. 
239 ; 2 Moore, O. P. 186 ; 129 E. R. 376. 
Annotation Ck^nfd. Skinner r. Bnokco (1824), 3 B. &: C. 6. 

53 . Purchase by workhouse master from 

guardian.] — I. being the master of the workhouse, 
appointed by, & receiving oiniers from, the guar- 
dians of the poor of the parish of W. bought pro- 
visions from A. one of such guardians: — Held: 
A. was liable to the penalty of £100, imposed by 
Poor Relief Act, 3815 (c. 137), s. 0. — West v. 
Andrews (1822), 5 B. & Aid. 328; 106 E. R. 
1211 ; aiibeequent proceedings, 1 B. & C. 77. 
Annotations .•—-wSd. Barber v. White (1834), 1 Ad. & El. 

514 ; Le Feuvro v. Lankester (1854), 3 E. & B. 530 ; 

Tomkins e. Jolllife (1887), 51 J. P. Jo. 247. 

54. Guardian not having acted as such.]— 

By a local Act, for regulating the affairs of a parish, 
the churchwaMens & overseers for the time being 
were directed to meet annually at Easter, to 
nominate &: appoint twenty dism^t vestrymen, 
who, together with the churchwardens & over- 
seers, were to be, & be called governors & directors 
of the poor. By a subsequent Act, the same mode 
of nominating & appointing twenty discreet 
vestrymen was to be adopted, & it was further 
enactm that they together with the church- 
wardens & overseers & all persons seised of land, 
etc., within the parish, of the AmiiiA.1 value of 
£80, shall be, & bo called governors & directors of 


tiie poor ; & by another Act, reciting the previous 
a^ss, it was enacted, that the churchwamens & 
overseers, & thirty-iwo vestrymen by name, & 
their successors to be nominated & appointed in 
the manner directed by the recited Acts, should 
be the governors & directors : — Held : this latter 
Act virtually repealed the former Acts ; & a 
governor & director by estate, within the local 
Act who supplied the poor of the parish with 
provisions, was not liable to the penalties of Poor 
Relief Act, 1815 (c. 137), s. 6 .— Stanley v. Dodd 
( 1823), 2 Dow. & Ry. K. B. 809 ; 1 L. J. O. S. 
K. B. 177 ; previous proceedings (1822), 1 Dow. 
&^Ry. K. B. 397. 

55. Sale not for own profit.] — ^By Poor 

Relief Act, 1816 (c. 137), s. 6, no churchwarden or 
overseer of the poor, either in his own name or 
in the name of any other person, shall supply 
for his own profit any goods, materials, or pro- 
visions for the use of any workhouse, or otherwise 
for the support or maintenance of the poor in any 
place for which he shall be appoint^ overseer, 
during the time he shall retain such appointment, 
nor shall be concerned directly or indirectly in 
supplying the same, or in any contract or contracts 
relating thereto, under the penalty of £100 : — 
Held: an overseer who supplied coals indirectly 
for the use of the poor, was not liable to any 
penalty, unless he did it with a view to his own 
profit. — S kinner v. Buckeb (1824), 3 B. & 0. 
6 ; 4 Dow. & Ry. K. B. 628 ; 2 Dow. & Ry. M. C. 
360 ; 107 E. R. 637. 

56. Authority of workhouse master to 

purchase — Immaterial.] — ^A guardian of the poor 
who has knowingly supplied, for his own profit, 
goods for the use of the poor in the workhouse 
contrary to Poor Relief Act, 1816 (c. 137), s. 0, & 
Excise Management Act, 1834 (c. 61), is liable to 
the penalty thereby imposed whether the master 
of the workhouse to whom he sold the goods was 
authorised to enter into such a contract or not. 
— Grbenhow V, Parker (1861), 6 H. & N. 882 ; 
31 L. J. Ex. 4 ; 4 L. T. 473 ; 20 J. P. 24 ; 168 
E. R. 364. 

Annotation FoUd. Davlus v, Harvey (1874), L. B. 9 Q. B. 

433. 


67. Knowledge of guardian.]— Applt. was 

a guardian of the poor for N. Union ; he was 
also a cabinet maker, & carried on business with 
D. as 1). & Son ; an application was made to the 
board of guardians for clothing &; a bedstead for 
an outdoor pauper of the union, & an order made 
by the g^uardians for clothing only ; the relieving 
officer purchased from D. at the shem of D. & Son, 
a bedstead, which was delivered by D. at the house 
of the outdoor pauper ; the bedstead was only 
lent to the pauper by the guardians & reigned 
their property ; D. knew, but applt. did not 
luiow, that the bedstead was purchased for the 
guardians & was to be supplied to the pauper by 
way of parochial relief : — Held : applt. was liable 
to be convicted under Poor Law (Amendment) 
Act, 1834 (c. 70), s. 77, although he h^ not 
knowledge that the bedstoad was to be given in 
parochial relief; & it was immaterial whether 
the relieving officer to whom the bedstead was 
sold was authorised to purchase it. — DXvibs v. 
Harvey (1874), L. R. 9 Q. B. 433 ; 43 L. J. M. C. 
121 ; 30 L. T. 629 ; 38 J. P. 661 ; 22 W. R. 733. 



motion, directed pltl. to bo at liberty 
to mark iudsment for the amount of 
the three penalties claimed. — ^M*IhSR- 
imTT V . Sullivan (1868), I. R. 2 O. L. 


312.— -IR. 

b. OanedlaHon of — NecessUy for 
consent of Local Oovemmewt Bot^i — 
The guardians of the poor cannot cancel 


a contract definitely & finally entered 
into without the oonsont of the Local 
Government Board.— LiimiOR Union 
V . Cabrt, 11920] 2 I. B. 399.— IR. 
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68 . Work done by guardian In workhouse — 
Supply of necessary material.] — ^Poor Belief Act, 
1816 (c. 137), s. 6, which prohibits any church- 
warden, overseer, etc., from “ supplying, for his 
own profit, any goods, materials, or provisions 
for the use of any workhouse or otherw&e for the 
support & maintenance of the poor in any parish, 
etc. for which he shall be appointed,” docs not 
extend to a person doing work on the workhouse, 
& supplying materials incidentally to such work ; 
as a painter & glazier who mends the windows 
of the workhouse, providing paint, glass, & lead. 
— ^Babber V. Watte (1834), 1 Ad. & El. 614 ; 3 
Nev. & M. K. B. 611 ; 2 Nev. & M. M. C. 369 ; 
3 L. J. M. C. 101 ; 110 E. R. 1304. 

59. Supply to Individual pauper.] — Poor Belief 
Act, 1816 (c. 137), s. 6, only prohibits church- 
wardens or overseers from supplying the work- 
house, or the poor of the parish generally ; & 
therefore, where an overseer, receiving an order 
for the relief of S., an individual pauper, paid S. 
part in money, &, by the consent of S., gave her 
the remainder in goods from his shop ; — Held : 
he was not liable to the penalty of £100 imposed 
by Poor Belief Act, 1816 (c. 137 ). — ^Proctor v. 
Manwaring (1819), 3 B. & Aid. 145 ; 100 E. B. 
610. 

Annotationa .—vm. Honderson c. Sherbomo (1837), 2 

M. Sc W. 23fl. Roblrison v. Emerson (1866), 4 H. 

Sc C. 352. Beld. Woodard v. Dowsiiiff (1828), 2 Man. 

Sc Ry. K. B. 74. 

60. .] — A pai'ish officer who supplies 

goods for his own profit to an individual pauper, 
is not liable to the penalty imposed by Poor 
Belief Act, 1816 (c. 137), s. 6 . — Henderson v. 
Sherborne (1837), 2 M. & W. 236 ; Muip. & 
H. 40 ; 6 L. J. M. 0. 28 ; 1 Jur. 152 ; 150 E. B. 
743. 

AnnoUOiona : — Consd. Robinson v. Emerson (1866), 4 H. 

Sc C. 352. Mentd. Sims v. Pay (1889), 60 L. T. 602 ; 

R. V. Norman, fl924] 2 K. B. 315. 

61. .] — Poor Law (Amendment) Act, 1834 

(c. 70), s. 77, forbidding under a penalty of £5 
the supply by parish officers, for profit, of goods, 
etc., ordered to be given in parochial relief, or of 
goods, etc., in inspect of money ordered to be 
given in parochial relief, to any person in the 
parish or union, does not repeal Poor Belief Act, 
1815 (c. 137), s. 6, & therefore an overseer of the 
poor of a parish in a union is liable to be sued for 
the £100 penalty, imposed by Poor Belief Act, 
1815 (c. 137), s. 6, for supplying for his own profit, 
whilst he is such overseer, goods, etc. for the use 
of the workhouse & otherwise for the support &. 
maintenance of the poor in the parishes forming 
the unio^ he not having at any time obtained the 
certificate of a justice of the peace or other person 
permitting him so to do, as provided by Poor 
Belief Act, 1816 (c. 137), s. 6 . — Robinson v, 
Emerson (1866), 4 H. & 0. 352 ; 14 L. T. 291 ; 
30J. P.328 ; 12 Jur. N. S. 378 ; 14 W. B. 668. 
Annotation .—Mentd. Slmfl v. Pay (1889), 58 L. J. M. C. 39. 


Sub-sect. 5. — Care op Children and 
Young Persons. 

See Poor Law Act, 1927 (c. 14), ss. 78-88. 

62. Custody of child — Workhouse boy sent 
abroad.] — B. v. Bristol Union (1874), 38 J. P. Jo. 
725. 

^ Child deserted by mother.] — See Bastardy, 

Vol. III., p. 383, No. 214. 


68. Contribution towards expenses — Child In 
hospital for Infectious diseases.]— Certain pauper 
children chargeable to the guardians of the C. 
Union were, under the provisions of the Poor 
Law Certified Schools Act, 1802 (c. 43), sent to a 
school situated in the urban district of T. An 
outbreak of fever having occurred at the school 
some of the cliildren were taken to a hospital 
provided by the B. & D. Joint Hospital Board, 
constituted by provisional order under Public 
Health Act, 1875 (c. 65), s. 279. The child^n 
were so taken at the instance of the medical 
adviser to the school, who was also the medical 
officer of health for the T. district ; the authority 
of the guardians of the C. Union was not obtained 
for the removal of the children to the hospital. 
The urban district of T. was one of the constituent 
districts of the B. & D. Joint Hospital Board ; 
the C. Union was outside such constituent dis- 
tricts. Upon an action by t)ie B. & D. Joint 
Hospital Board against the guardians of the C. 
Union to recover the expenses of maintenance of 
the pauper children in the hospital : — Held : 
(1) pltfs. could not recover under any statutory 
revisions ; (2) there was, in fact, no promise 

y the superintendent of the school to repay the 
expenses of maintenance of the children in the 
hospital, &, moreover, the superintendent had no 
authority to pledge the credit of defts. to any 
expense outside the school ; (3) there was no such 
urgency as to create an implied request by defts. 
to pltfs. to maintain the children in the hospital ; 
— Semble : even if the case had been one of urgency 
pltfs. would not have been entitled to recover.— 
Bury & Districjt Joint Hospital Board v, 
Chorlton Union (1905), 70 J. P. 31 ; 4 L. G. B. 
480. 

Education .] — See Education, Vol. XIX., 

p. 670, Nos. 139, 140. 


Sub-sect. 6. — ^Legal Proceedings. 

See Poor Law Act, 1927 (c. 14), ss. 5 (1), (2), 
224-237. 

64. Who may be sued — Sums due for salaries 
of officers — ^Not chairman of board.] — Meymott v. 
Hunt, No. 89, poet. 

65. Personal liability of guardians for costs — 
Notice of abandonment of removal order — Under- 
taking to pay costs.] — Jones v. Fothergill (1846), 
2 New Mag. Gas. 40 ; 8 L. T. O. S. 121 ; 11 J. P. 
188. 

66. Guardians no longer In office.] — 

An action was brought to recover possession of 
cert£^ premises in the occupation of A., to which 
the parish of B. claimed title. A vestry of such 
parish being held upon the subject they resolved 
that the action should be defended by an attorney 
who defended it accordingly, & judgment was 
ultimately given for pltf., but long after the parish 
officers who were in office at the time of the 
resolution had gone out ^ of office. Upon an 
application for a rule calling upon such parish 
officers to pay the costs : — Held : they were not 
liablo. — ^Pikld v. Merrison (1863), 7 L. T. 754 ; 
27 J. P.119; IIW. R.473. 

67. Appeal to quarter sessions — Union partly 
in borough — Order by borough Justices — Jurisdic- 
tion of borough quarter sessions.] — ^By Poor Law 
(Amendment) Act, 1867 (c. 106), s. 27, where a union 
extends into several distinct jurisdictions, every 


PART I. SECT. 5, SUB-SECT. 5. 

iS* ofparmua oonirol — Neeteedy for reaohttion of guardiana-^f wtfifness of parenU.] — Re M'Qltnk, [19131 2 I. R. 

* • .“IK. 

J. — ^VOL. XmVll . 
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Sett. 5.— Cfuardtowg; 

maUer, act, cbai^, or complaint by 
guardians thereof are affected, or in wiiich they 
have any interest, shall for the purpose of jurw- 
diction be deemed to arise or exist equally through- 
out the union. A poor-law union included the 
township of B., situate in the county of S., & the 
parish of W., situate in the borough of W., which 
has a recorder & separate quarter sessions. Two 
justices of the borough, by virtue of Poor Law 
(Amendment) Act, 1807 (c. 100), s. 27, made ^ 
order removing a pauper residing in the township 
of B., to the place of his last settlement : — Held : 
the appeal against the order was governed by & 
dependent upon the jurisdiction of the justices 
by whom the order was made, & the appeal was 
therefore to the borough sessions, & not to the 
county sessions. — ^R. v . Stafpordshtre JJ. (1872), 
L. R. 7 Q. B. 288 ; 41 L. J. M. C. 78 ; 36 J. P. 
079; 20W. R. 366. 

Enforcement against guardians of contracts not 
under seal.] — See Corporations, Vol. XIII., p. 393, 
Nos. 1183-1186. 

Costs of prosecution where Indictment removed by 
defendant.] — See Crown Practick, Vol. XVI., 
p. 468, No. 3326. 

Notice of action.] — See Public Authorities. | 


Sub-sect. 7. — Officers. 

A. Appointment and Duties » 

(a) In GeneraL 

See Poor Law Act, 1927 (c. 14'’-, ss. 29-31, 218, 
226-230, 238, 244. 

68. Power of authority — ^To direct appointment 
of offlcers.l — ^Where several parishes have been 
united for the purpose of the relief & employment 
of the poor, the Poor Law Comrs. have no autho- • 
rity, under Poor Law (Amendment) Act, 1834 
(c. 76), s. 46, to direct the guardians of the union 
to appoint a coUector of the rates in any one of 
the parishes forming the union. — R. v. Poor Law 
Comrs., Be Cambridge Union (1839), 9 Ad. & Kl. 
911 ; 2 Per. & Dav. 323 ; 3 Jur. 723 ; 112 E. R. 
1469 ; sub nom. R. v. Poor Law Comrs., Jfe 
St. Andrew the Less, 8 L. J. M. C. 77 ; 3 J. P. 
669. 

AnnotatitiiM : — Consd. R. v. Bralntroo Union (1841), 1 Q. B. 
130. Beld. R. V. Groono (1852), 17 Q. B. 703 : Molyneux 
V, Bagsh^^e (1863), 2 New Hop. 196 ; He Sudbury Union 
(186^, 1 NOW Rop. 235. 

69. Actual appointment vested In 

guardians.] — In a poor law union formed under 
22 Oeo. 3, c. 83, the Comrs. under Poor Law 


giro iiurfiraotioas for exeouting such 
report neglects, etc. ; Ate keep a book ^ 
received & paid, orders & cheques given, acoounte 
passed, & salaries ordered to be paid, by the board 
of guardians ; to make up & balance the union 
accounts, & abstract them quarterly, etc, ; to 
assist the auditor in making a quarterly abstract 
of the accounts of each parish ; & to revise the 
accounts of the master of the poor-house. But 
they cannot direct that such clerk shall, as a part 
of I^ duties, prepare or superintend the prepara- 
tion, & take measures for ensuring the prompt & 
correct return, of all such statistical information 
& reports as may bo required for the public 
service ** ; & an order for the govt, of an incorpora- 
tion, containing such a clause, is altogether void. — 
R. V , Poor Law Comrs., Allstonbpield 
Incorporation (1840), 11 Ad. & El. 658 ; 3 Per. 

& Dav. 69 ; 9 L. J. M. C. 33 ; 4 Jur. 336 ; 113 
E. R. 627. • I 

AnnoUUions : — ^Apld. R. v. Stockton Directors of the Poor 
(1858), E. B. 8c E. 583. Befd. R. v. Poor Law Comrs., He 
United Parishes of St. Qiles-in-tho>Fields & St. George 
Bloomsbury, R. v. Poor Law Comrs., He St. James, West- 
minster (1851), 15 .)ur. 841 ; R. v. St. James, Westminster 
Governors, etc. (1859), 33 L. T. O. S. 346. Montd. 
R. V. Hunt (1840), 12 Ad. Sc El. 130 ; R. v. St. Andrew 
Holbom above Bars Sc St. George the Martyr, Middlesex 
Sc Marohant, Bardens & Street (1844), 13 L. J. Q. B. 341. 

70. — .] — ^Where the Poor Law Comrs. 

issued an order to the parish officers of Lambeth, 
directing that in elections for guardians, there 
should be a presiding officer, & that he should have 
the power of appointing assistants to enable him 
to conduct the proceedings of the election ; these 
assistants to receive such compensation as the 
comrs. should allow, to be, paid out of the poor 
rate : — Held : this order was invalid, as the 
assistants were paid officers within Poor Law 
(Amendment) Acrt>, 1834 (c. 76), s. 46, & therefore 
the comrs. had no power to appoint, they could 
under that sect, recommend what officers there 
should be, & what amount of salary they should 
rcccivc, but the appointment of those officers 
was vested in the parish authorities. — R. v. Hunt 
(1840), 12 Ad. & El. 130 ; 3 Per. & Lav. 476 ; 9 
L. J. M. C. 86 ; 4 J. P. 462 ; 113 E. R. 760. 
AnruMiem : — Reid. R. n. Poor Law Comrs., Re United 

Parishes of St. Glles-ln-the-Flelds & St. George Blooins- 
bury, R. v. Poor Law Comrs., He St. James, Westminster 
(1851), 15 Jur. 841. 

71. Parish regulated by local Act.] — 

Poor Law guardians acting under a local Act are 
not exempt from the authority of the Poor Law 
Comrs., who have power to order how vacancies 
are to be filled up among the officers of the local 
boards, whose regulations, if in collision with, 
or in evasion of, the orders of the Comrs., are waste 


(/ijnenamuiii;; xoq% (c. 76), may, by sect. 40, 
direct the appointment of an auditor for the union, 
to audit the accounts of the incorporation & of its 
several parishes at proper periods ; to examine 
into the expenditure & ^low or disallow charges ; 
& to see that the accounts are properly stated & 
supported by vouchors, & all sums received, or 
which ought to have been received, brought into 
account ; with power, in case the accuracy of any 
account shall be doubted, to compel the appearance 
of persons & production of documents. They 
may also appoint a clerk, with a salary, to attend 
meeting of the guardians, keep minut^ of their 
proceedingB, conduct their correspondence, com- 
municate oMers from the Comrs. & guardians to 
the persons administering relief within the union. 


paper. — R. V. Oxford union (1844), 17 Q. B. 
457, n. ; 1 New Mag. Cas. 38 ; 3 L. T. O. S. 138 ; 
8 J. P. 710 ; 16 Jur. 846, n. 

72. .] — The Poor Law Comrs. 

may, by their orders under Poor Law (Amend- 
ment) Act, 1834 (c. 76), ss. 15, 42, control, regulate 
& guide the guardians of a parish or union, though 
governed by a local Act, in the management of the 
poor ; but they cannot change the relations of the 
local authorities among themselves, nor substan- 
tially alter the machinery established upder the 
Act to carry out its purpose. Under a local Act, 
the general management of the affairs of a district, 
relative to the maintenance & govt, of the poor, 
was entrusted to a body of yeArymen ; & they, 
under the same Act, chose directors of the poor. 


PART I. SECT. 5, BUB-SECT. 7.— 
A. (a). . 

d. Power of local auOiorUy — To 
appoint paris/t officer . mere 


absence from the parish of a parish 
officer appointed by the oonnty oonnoil 
under O. S. o. 99, s. 66, does not create 
such a vaoanoy as will authorise the 


appointment of a person to fill the 
omoe by the councillors of the parish. — 
R. e. OLOfiW (1880), 19 N. B. R. (3 P. Sc 
B.) 502.— CAN. 
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who performed executive duties under the vestry- 
men, & subject to rule s of govt, which the Act 
empowered the vestrymen to make. The directors 
were by the same Act to exercise all the powers, 
as to the poor, which might be exercised by church- 
wardens & overseers. The vestrymen were autho- 
rised to appoint a governor of the workhouse, & 
such other officers as they should think fit, with 
salaries, & from tune to time to remove such 
officers & appoint others in their places. The 
Poor Law Oomrs., acting under Poor Law (Amend- 
ment) Act, 1834 (c. 76), made an order, requiring, 
among other thmgs, by art. 66, that the vestry- 
men of the above district should, whenever it 
should be requisite, or there should bo a vacancy, 
appoint persons to certain enumerated offices, 
including that of master of the workhouse, & also 
such assistants & servants as they or the directors, 
with the consent bt the comrs., might deem 
necessary for the efficient performance of the 
duties ; &, by art. 67 , that the officers so appointed 
should respectively perform such duties as might 
be required of them by the rules of the poor law 
board, & such other duties, conformable to the 
nature of their offices, as the vestry or the directors 
might lawfully require of them ; &; providing, by 
art. 88, that the directors might at their discretion 
suspend any of the above named officers, reporting 
the cause of such suspension to the Comrs., who 
might tliereupon remove it : — Held : on motion 
for a certioraH, the Comrs. had, in arts. 66 & 88, 
exceeded their authority by unduly transferring 
powers from the vestrymen to the directors. 
Certiorari granted . — He St. Giles-in-the-Pirlds 
& St. GEOB43tE Bloomsbury United Parishes, 
R. V . Poor Law Combs. (1851), 17 Q. B. 445; 
15 Jur. 841 ; 117 R. R. 1350 ; mib nom, R. v. 
Poor Law Board, 17 L. T. O. S. 38 ; 16 J. P. 
132. 


Anmtatixm Refd. R. t?. Robinson. R. v. St. James. West- 
minster, Governors (1861), 17 Q. B. 40«. 


73 . — — By local Act the 

vestrymen of the pai'ish of St. J. W. were required 
to nominate twenty-one persons who should 
become the directors of the poor, & who were to 
make rules & regulations for the maintaining of 
the poor, & which were to bo subsequently con- 
firmed by the vestry. In pursuance of this sect., 
in 1763, the vestry nominated twenty-one persons 
directors, by whom certain rules were made, 
which, among other things, appointed that the 
officers should be elected annually at Easter, 
^lose rules were duly con finned, & have never, 
since been repealed. By an order, bearing date 
July 19, 185(), & addressed to the vestrymen of 
the said parish, the poor law board directed, 
among other things, by art. 67, that the directors, 
whenever a vacancy occurred, should appoint 
fit persons to fill certain offices, & art. 83 that every 
officer appointed to or holding any office under the 
order should continue to hold the same until he 
die, resign, or be removed by the poor law board, 
or be proved to be insane to the satisfaction of 
the board : — Held : these arts, did not exceed the 
powers conferred by Poor Law (Amendment) Act, 
1834 (c. 76), 8. 46, on the poor law board, & the 
order was, therefore, valid. — R. v, St. James, 
Westminster, Governors op the Poor (1851), 
17 Q. B. 474 ; 117 E. R. 1364 ; sub nom. R. v. 
Poor Law Comrs., Re St. James’s Westminster 
Vestrymen & Governors op the Poor, 20 
L. J. M. C. 236 ; 16 Jur. 848 ; svb nom. Re Sr. 


Jambs, WEasTMiNSTBR So Poor-Law Board, 16 
J. P. 402 ; j^oubaequerd proceedings^ evib nom. R. v. 
St. James, Westminster, Governors of the 
Poor (1862), 17 Q. B. 480. 

Annotaiion : — ^Mentd. R. v, Groene (1852), 16 Jur. 603. 

74, ,] — ^The proviso to Metro- 

polis Management Act, 1855 (c. 120), s. 197, 
which excepts from the jurisdiction of parish 
auditors appointed under the Act all accounts 
which, before the passing of that Act, would have 
been subject to the audit of an auditor appointed 
under Poor Ijaw (Amendment) Act, 1834 (c. 76), 
is not repealed by Metropolis Management (Amend- 
ment) Act, 1856 (c. 112), s. 8 ; & the Poor Law 
Comrs. have therefore still the right to order the 
overseers or guardians of any parish to appoint 
I an auditor to audit the poor law accoimts. — 
R. V. Stockton, etc., St. Pancras Directors 
OP the Poor (1858), E. B. & B. 583 ; 27 L. J. 
M. C. 281 ; 31 L. T. O. S. 198 ; 22 ,T. P. 386 ; 

5 Jut. N. S. 120 ; 6 W. R 647 ; 120 E. R. 627. 
AimotaHon, .'—"RM. R. St. JameK, Westminster, Governors 

(1859;, 28L. J.M. C. 172. 

j 75 . .] — Tbe Poor Law Board 

I liave power under Poor Law (Amendment) Act, 

I 1834 (c. 76), s. 46, to direct the appointment of 
an auditor for a parish which is regulated by a 
local Act, & notwitlistanding it lias adopted the 
provisions of Vestries Act, 1831 (c. 60), & has, 
since the passing of Metropolis Management Act, 
1855 (c. 120), appointed auditors under that Act. 
— R. V. St. .Tabses, Westminster, Governors 
OP THE Poor (1859), 1 E. & E. 872 ; 29 L. J. M. O. 

2 ; 33 L. T. O. S. 346 ; 24 J. P. 37 ; 5 Jur. N. S. 
1289; 7W. R. 739; 120 E. R. 1138, Ex. Ch. 

Necessity for seal on appointment by guardians.] 
-r-See Corporations, Vol. XIII., p. 382, Nos. 1111- 
1114. 

(6) Cleric to Guardians, 

See Poor Law Act, 1927 (c. 14), ss. 7 (4), 130, 
146, 216, 224, 225. 

76. Mandamus to compel guardians to admit — 
On ground that previous election void — Not granted.] 

— (1) On motion for a mandamus to guardians 
of a Poor Law union, to admit J. to the office of 
their clerk, it appeared that J. & R, hod been 
candidates for the clerkship, but that, at a meeting 
of the persons acting hs guardians to elect, R. had 
the majority of votes, & was declared elected. 
J. suggested, as a ground for the rule, that several 
of the guardians whose votes gav(^ R. the iriajority 
were themselves not duly cdccted. Assuming 
that the ct. would grant a mandamus to admit to 
this office; — Held: they would not grant it for 
the purpose of scrutinising the elections of 
guar^ns wlio had voted ; & if this inquiry wore 
open, the ct. could not grant the writ, since it did 
not appear who were the proper peraons to make a 
return ; if the guardians de facto might make it, 
tliey might also appoint a clerk. 

(2) The ct. will not take judicial notice of the 
rules made by the Poor l.»aw Conors., for the govt, 
of a union, under Poor Law (Amendment) Act, 
1834 (c. 76), s. 15. — R. v. Dolgblly Union 
(1838), 8 Ad. & El. 561 ; 3 Nev. & P. K. B. 642 ; 

1 Will. WoU. H. 513 ; 7 L. J. M. C. 99 ; 112 
E. R. 951. 

,] — See Crown Practice, Vol. XVI., 

pp. 300, 356, Nos. 1133, 1854. 

77. Right to act as superintendent registrar.] — 
Re Draper, Ex p. Passman (1860), 24 J. P. Jo. 
389. 


to retfoei appoirkmad — 
tro^ or midakt .] — ^Tho Board of 
Health, under 12 Viot. o. i.3i. «. 4, 


have no i>ower to retract their approval ) or under a misteke. — ^R tan v. Kildt- 
of an appointment under that Act. babt Union (1861), 2 1. O. L. R. 1 : 4 
when It hi»« not been obtained bv fraud I Ir. Jur. 30. — IR. 



212 Poor Law. 


8ed, B.-~Quardian8 : Sub^sed, 7, A. (W, (c), (d) ds 

78. .] — ^TJnder Births & Deaths Registra- 

tion Act» 1836 (c. 86), 8. 7, the clerk to the board of 
guardians of a union created under Poor Law 
(Amendment) Act, 1834 (c. 76), has no right to be 
superintendent registrar except in the case of the 
first appointment after Births Deaths Registra- 
tion Act, 1836 ic. 86), coming into operation ; & 
on any subsequent vacancy the power of appoint- 
ment is in the board of guardia^. A., who was 
clerk to the board of guardians of a union, created 
imder Poor Law (Amendment) Act, 1834 (c. 76), 
& was also superintendent registrar appointed 
by the Registrar-General, under Births & Deaths 
Registration Act, 1837 (c. 22), died on Jan. 4, 
1861. On Jan. 17, deft, was appointed super- 
intendent registrar by the board of guardians. 
On Feb. 14, the relator was appointed clerk to the 
board of guardians. Upon information in the 
nature of quo warranto : — Held : deft, was duly 
appointed superintendent registrar. — ^R. v, Aca- 
fiON (1862), 2 B. & 8. 796 ; 31 L. J. Q. B. 227 ; 
6 L. T. 635 ; 26 J. P. 436 ; 8 Jur. N. 8. 841 ; 121 
E. R. 1267 ; svb nom, R. v, A 1 .ASON, 10 W. R. 691. 
Annotation : — ^Refd. H. v, Buitowb, [1802] 1 Q. B. 390. 

Liability of surety on fidelity bond.] — See Gua- 
rantee, Vol. XXVI., p. 189, No. 1462. 


(c) Treasurer of Union. 

79. Appointment — Evidence of — Stamped ap- 
pointment — Or recital in bond executed by 
treasurer.]— (1) The appointment in writing of a 
person to be treasurer at a yearly salary requires 
a stamp. 

(2) If such appointment be not receivable in 
evidence for want of a stamp, a recital in a bond 
executed by him is sufficient evidence of his 
appointment. 

(3) His duties may be shown from the clauses of 
the local Act of Parliament under which he is 
appointed. — R. v. Welch (1846), 2 Car. & Kir. 
296 ; 1 Den. 199 ; 8 L. T. O. 8. 264 ; 169 E. R. 
210 ; 2 Cox, C. C. 86 ; sub nom. R. v. Welsh, 11 
J. P. 486, C. C. R. 

Annotation: — As to (1) Consd. R. v. Qomportz (1846), 0 

Q. B. 824. 

80. Necessity for stamp.] — R. v. Welch, 

No. 79, ante. 

81. Duties of treasurer — ^Evidence of — Clauses 
of Act under which appointment made.] — R. v. 

Welch, No. 79, ante. 

82. Liability of surety under fidelity bond.] — 

CospoRD Union v. Grimwade (1892), 8 T. L. R. 
776. 

.] — See Guarantee, Vol. XXVI., pp. 81, 

162, 164, Nos. 674, 1140, 1238. 

83. Liabilities of treasurer — Loss through 
failure of bank — ^Treasurer giving gratuitous ser- 
vices.] — Deft, had been appointed, & for some years 
had acted, as the treasurer of pltfs. ; his services 
were gratuitous, & his duty was to receive all 
moneys tendered to be paid to the guardians & 
to pay thereout all orders drawn on him in respect 
of the union, & for the faithful performance of his 
duties he had given a bond with sureties. The 
accounts of the union wore kept alternately at 
one bank for a year, &; at another bank for the next 
year, the account was entitled “ C. Union,” 
& into this accoimt were paid direct all moneys 
received for rates, etc., dc receipts countersigned 
by deft, were mven by the bank to the overseers. 
In an action by the guardians against deft, to 
recover a loss caused by the failure of the bank : — 
Held ! deft, was not liable to pay to the guardians 


the amount lost through the failure of the bank, 
whether the account were the guardians’ account, 
which was found as a fact to be the case, or deft.’s 
account, &, moreover, apart from that authority, 
the position of an honorary treasurer was 
analogous to that of a trusts or receiver, & 
he would not be responsible for a loss incurred, 
through no default of his own, but through the 
necessary employment of an ordinary mercantile 
agent. — Colchester Union v. Moy (1893), 68 
L. T. 664 ; 67 J. P. 266 ; 9 T. L. R. 280 ; 37 
80I. Jo. 388; 6R. 304. 

Treasurer also bank manager.] — See 

BANaxERS, Vol. III., p. 172. No. 295. 

Indictable for embezzlement .] — See Criminal 
Law, Vol. XV., p. 926, No. 10201. 

{d) Relieving Officer. 

See Poor Law Act, 1927 (c. 14), s. 35. 

84. Power to grant relief — No power after 
refusal by parish.] — R. v. Keen (1848), 12 J. P. Jo. 
311. 

85. Cash instead of kind — Payment to 

women with illegitimate children.] — R. v. Norfolk 
JJ. (1857), 21 J. P. 435. 

86. “ Sudden or urgent necessity ” — ^Dis- 

cretion of relieving officer to decide — Liability for 
refusal of relief.] — By Poor Law (Amendment) 
Act, 1834 (c. 76), s. 98, any person who wilfully 
neglects or disobeys any rules, etc., of the Comrs., 
shall, upon conviction, forfeit any sum not exceed- 
ing £5 ; & by Consolidated Orders of the Poor Law 
Comrs., s. 215, r. 6, which describes the duties 
of relieving officers, they are directed, “ in every 
case of sudden or urgent necessity, to afford such 
relief to the destitute person as may be requisite, 
either giving such person an order for admission 
into the workhouse, & conveying him thereto 
if necessary, or by affording him relief out of the 
workhouse,” etc. : — Held : ^ the relieving officer 
has no absolute discretion in deciding what is a 
case of urgent necessity ; & a relieving officer 

having refused relief in an alleged case of urgent 
necessity, & being convicted for such refusal, 
this ct. being of opinion that the convicting justice 
was right in his view of the facts, refused to quash 
the conviction. — Ctark v. Joslin (1873), 27 L. T. 
762 ; 21 W. li. 294. 

87. Appointment — Tenure of office.] — The 

Poor Law Comrs. have a discretionary power of 
removing a relieving officer of a union whom they 
deem unfit for his office, without giving him notice 
of their intention to remove him, or hearing what 
he has to say in his defence . — Ex p. Teather 
(1860), 1 L. M. & P. 7 ; avb nom. R. v. Poor Law 
Comrs., 4 New Mag. Oas. 41 ; 14 L. T. O. S. 355 ; 
14 J. P. Jo. 36 ; 8ub nom. Re Teather & Poor 
Law Comrs., 19 L. J. M. C. 70. 

Annotation : — ^Refd. Everett v. Ryder (1026), 135 L. T. 302. 

88. Who may dispute legality by action— 

Person resident not ratepayer — ^No action against 
relieving officer personally.] — Pltf. who was a resi- 
dent, but not a ratepayer, in the parish of St. Mary, 
Islin^n, brought an action against deft., who had 
been appointed relieving officer for the parish 
by a resolution of the board of guardians, in which 
he claimed a declaration that the appoihtment 
was unlawful as being contrary to uususpended 
standing orders of the board, & an injunction to 
restrain deft, from acting in the capacity of 
relieving officer ; — Held : (1 ) pltf. was not entitled 
to bring such an action, inasmuch as he was 
merely a resident. So not a ratepayer in the parish, 
& (2) the action would not lie against deft, himself, 
as this was not a case where an information quo 
toarranio lay. — Everett v. Ryder (1926), 136 
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L. T. 302 ; 90 J. P. 110 ; 42 T. L. R. 439 ; 24 
L. G. B. 491. 

Liability ol surety on fldeUty bond.]— .See Gua- 
bantkb, Vol. XXVI., pp. leo, 215, Nos. 1250, 
1693. 

Discretion of relieving ofilcer as to reception of 
lunatic.]— Lunatics, Vol. XXXIII., p. 267, 
No. 1868. 

(e) Other Ojjicers. 

89. Auditor— Tenure of office.]— (1) An auditor of 
accounts under the Poor Law (Amendment) Act 
is removable at pleasure without notice. 

(2) The chairman of a board of guardians is not, 
as such, the proper party to be sued for salaries to 
the officers of the parish or union. — ^Meymott v. 
Hunt (1839), 3 J. IV 650. 

90. Mandamus to appoint.] — Directors 

of the poor were chosen by the vestry, who 
appointed the officers to act under the directors 
& make the poor rates ; but the rates, when 
collected, were vested in the directors, & they 
distributed & performed all the usual functions of 
overseers & guardians of the poor : — Held : a 
Ttuindamua to appoint an auditor in pursuance of 
an order of the Poor Law Hoard was properly 
directed to them alone. — R. v. Stockton, etc., 
St. Pancras Directors of the Poor (1858), 
B. B. & E. 683 ; 27 L. J. M. O. 281 ; 31 L. T. O. S. 
198 ; 22 J. P. 385 ; 5 Jur. N. S. 120 ; 6 W. R. 
647 ; 120 E. R. 627. 

Annotation : — ^Refd. R. v. St. Jamos, Westmlnstor, Governors 

(1859), 28 L. J. M. C, 172. 

91. .] — ii^ James, West- 

minster, Governors op the Poor, No. 75, ante. 

92. WorkhDuse master — Mandamus to ap- 
point.] — Mandamus to guardians of the poor to 
elect a master of a union workhouse. — Re Bever- 
ley Union, Ex p. Poor Law Board (1854), 22 
L. T. O. S. 248. 

Clerk to— Necessity for seal on appoint- 
ment.] — See Corporations, Vol. XIII., p. 382, 
No. 1114. 

93. Medical officer — Tenure of office.] — A 

district medical officer, appointed under the 
Medical Appointments Order, 1857, of the Poor 
Law Board, holds his office durante hene placito. — 
Donahoo V. Local Government Board (1882), 
46 L. T. 300 ; sub nom. Donahoo v, Dodson, 30 
W. R. 334. 

Necessity for seal on appointment .] — See 

Corporations, Vol. XIII., p. 382, No. 1113. 

94. Assistant matron — Tenure of office.] — 
By art. 187 of the Poor Law Commissioners* 
General Consolidated Order of July 24, 1847, 
made under Poor Law (Amendment) Act, 1834 
(c. 76), every officer appointed to or holding any 
office xmder the order, other than a medical officer, 
shall continue to hold the same until he die, or 


resign, or be removed by the comrs., now the Local 
Government Board ; & by art. 188, every porter, 
nurse, assistant, or servant may be dismissed by 
the guardians without the consent of the comrs. 
Held : art. 188 mves the guardians the absolute 
right to dismiss the persons named therein without 
any notice ; & consequentlv a person appointed 
by the guardians as assistant matron of the work- 
house may be dismissed by the guardians without 
notice. — Lloyd v. Bermondsey Union (1912), 108 
L. T. 716 ; 77 J. P. 72 ; 29 T. L. R. 84 ; 11 L. G. R. 
751. 

95. Appointment of assistants — Sanction by 
authority — Of office not individual.] — ^The sanction 
of the Local Government Board, required by 
No. 153 of the Poor Law Orders to be given to 
certain appointments by the guardians of assistants 
that they tliink necessary is a sanction of the office, 
& not of the individual nominated to fill it. — 
Austin v. Bethnal Green Union (1874), L. R. 
9 0. P. 91 , sub nom. Austin v. St. Matthew, 
Bethnal Green Parish Board op Guardians, 
43 L. J. C. P. 100 ; 29 L. T. 807 ; 38 J. P. 248 ; 
22 W. R. 406. 

Annotations Befd. Lloyd V. Hormoudsoy Union (1913), 

108 L. T. 716. Mentd. Wells v. Kiiifirston-upon-Hmi 

Corpn. (1875). L. H. 10 O. P. 402 ; Wood v. East Ham 

U. D. O. (1907), 71 J. P. 129. 

Collector of poor rates — Necessity for seal on 
appointment .] — See Corporations, Vol. XIII., p. 
382, No. 1111. 

Liability of surety on fidelity bond .] — See 

Guarantee, Vol. XXVI., pp. 166, 167, 170, Nos. 
1250, 1251, 1260, 1276. 

Chaplain ol workhouse .] — See Ecclesiastical 
Law, Vol. XIX., pp. 531, 548, 549, Nos. 3922, 
4063-4068; I^unatics, Vol. XXXIII., p. 248, 
No. 1683. 

B. Misconduct by Officers. 

See Poor Law Act, 1927 (c. 14), ss. 218, 226-230 ; 
Prevention of Corruption Act, 1906 (c. 34), s. 1 (3). 

96. Misapplying money — Form of information.] 
— ^An information against a parish officer for mis- 
applying the moneys, etc., of the parish, under 
Poor Law Amendment Act, 1834 (c. 76), s. 97, 
must state that he misapplied them “ wilfully.** — 
Carpenter v. Mason (1840), 12 Ad. & El. 629; 
Am. & H. 37 ; 4 Per. & Dav. 439 ; 10 L. J. M. C. 
1 ; 4 J. P. 687 ; 113 E. R. 953. 

97. Procuring removal of pauper to another 
parish — Criminal information.] — R. v. Brightman 
(1848), 11 L. T. O. S. 126 ; 12 J. P. Jo. 323. 

98. Causing pauper to become chargeable to 
another parish.] — S., a relieving officer of W. umon, 
gave B., who was resident in that union, an order 
to go into the union workhouse ; but as B. did not 
go, but went to live with his daughter out of the 
union, S. obtained the order back, & afterwards B. 
became ill & applied to the 0. union for relief ; — 


PART I. sect. 6, sub-sect. 7.-— 

A. (e). 

f. Medical officer — Who determines 
sawncs — Qwjrdian8.\ — R. v. Limerick 
Union (1855), 4 I. C. L. R. 636.— IR. 

.}— Under 14 & 15 

o. 68, B. 8, it Is the duty of the 
flruArdians to fix & dlsbnrBe, subjeot 
to the powor of the poor law comrs. to 
ralTO OP lower, tho salarioB of the 
medical officers of the union. — R. v, 
Bantry Union (1858), 8 I. O. L. R. 
831 ; 10 Ip. Jur. 391.— IR. 

^ — — Appoiniment of locum tenena 
by diMtensary 
committee.] — 0 *Brtbn e. Castle- 
Union (1897), 31 I. L. T. 638. 

— 7“ Extra medioaJ assistance^ 
^^syment in excess of scdle allowed .] — 


Whero it is necessary in n ease of 
sudden Sc urgeut noocssity to call in 
another doctor to asNist the dispensary 
doctor of the cllstriot in rendering 
medical aid to a poor but hot destitute 
person, a contract hy tho relieving 
officer to pay such doctor in excess 
of tho Bcalo laid down in Dispensary 
Regulations, 1899, Art. 23, is not 
binding on tho guardians. — O ij>hebts 
V. Downpatrick Poor Law Ouab- 
DIANS (1902), 36 I. L. T. 239.— IR. 

L .J — Murphy v. Gar- 

bick-on-Suib Union (1920), 54 1. L. T. 
155.— IR. 

m. Discretion of Local Qemrn- 

mnU Hoard— To require appointment 
of persons oter military age — During 
war time.] — R. v. Local Government 
Board, [19181 8 I. R. 131. — IR. 


n. Right of guardians to com-' 

bine offices — Of poor house governor dP* 
medical officer.] — Kilwinnino Parish 
Council v. Cunninqhamb Combina- 
tion Poor Hoithei Board of Manage- 
ment), [1909J S. C. 829 : 46 So. L. R. 
370 ; [itoO] 1 S. L. T. 205.— SCOT. 

o. Parish officers* election — Whether 
sessions bound to confirm cleclion.\— 
Where a list of the parish officers 
elected at tho parish meeting has been 
properly oertlned by the chairman Sc 
attested by the .clerk, tho sossionB are 
bound to confirm tho election unless 
some irregularity is shown in the 
election.— Ea; p. Robinson (1873), 14 
N. B. R. (1 Pug.) 321.— CAN. 


p. Assistant schoolmaster — Power to 
dismiss.] — ^M*Guigan V. Belfast Union 
(1886), 18 L. R. Ir. 89.— IR. 
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Seel. 6. — Qvardiana: Sub-aect, 7, B, & C.; avb- 
sect. 8.] 

Held : this was no reasonable evidence of S. 
committing an offence under Poor Bemoval Act, 
1840 (c. 00), s. 0, by causing B. to become charge- 
able to the C. union. — S hee v. Dannatt (1802), 
20 J. P. 360. 

90 . Liability of guardians for torts of officers 
— Negligence In performance of statutory duty — 
Common employment.] — ^The employment of a 
pauper set to work by the guardians of the poor 
under the powera given to them by the Poor Law 
Acts & Orders is not contractual, but statutory, 
& therefore the defence of common employment 
is no answer to an action by a pauper so employed 
gainst the guardians to recover damages for 
inju^ suffered in such employment through the 
neghgence of an officer of the guardians. But the 
setting the paupers^ to work is part of the 
administrative duties imposed on the guardians by 
statute, Sc an action by the pauper against the 
guardians for negligence of their officer in discharge 
of these duties will not lie. — T ozeland v. West 
Ham Union, [1907] 1 K. B. 020 ; 76 L. J. K. B. 
614 ; 96 L. T. 619 ; 71 J. P. 194 ; 23 T. L. R. 326 ; 
6 L. G. B. 607, C. A. 

J?- ?fc- Mary. Isllnfirton Union 

(H)U), 10 L> G. K. 113. Nentd. ciiing v. Surrey County 

Council, [1910] 1 K, B. 73U. 

^\—See Lunatics, Vol. XXXIII., pp. 257, 

272, Nos. 1765, 1896. 

Procuring marriage of pauper In order to acquire 
settlement.]— iSee Criminal Law, Vol. XIV., p. 118, 
Nos. 878-880. > p » 

Liability for assault on Inmate.]- See Criminal 
Law, Vol. XV., p. 827, Nos. 9052, 9063. 

C. Superannuation. 

See Poor Law Officers* Superannuation Act, 
1800 (c. 60) ; Poor Law Officers’ Superannuation 
Act (Amendment) Act, 1897 (c. 28). 

100 . Officer or servant in the service or 
employment ** of guardians; — Public vaccinator not 
included^ — A. public vaccinator appointed by a 
board oi guardians under the Vaccination Acts 
is not “ an officer or servant in the service or 
employment ” of the guardians within the meaning 
of the Poor Law Officers’ Superannuation Act, 
1896 (c. 60), but is a contractor who has contracted 
with them for the performance of certain work for 
certain fees. A mstrict medical officer who is 
^so a public vaccinator is not entitled to bring 
in his fees for vaccinations as part of the “ salary 
& emoluments upon which the superannuation 
^owance to which he is entitled under that Act 
is calculated. — ^L awson v. Marlborough Union, 
[1912] 2 Oh. 164 ; 81 L. J. Ch. 626 ; 106 L. T. 838 ; 
76 J. P. 306 ; 28 T. L. B, 404 ; 66 Sol, Jo. 603 ; 10 
L. G. B. 443. 

101 . Salary & emoluments District medi- 
cal officer also public vaccinator — ^Fees for vaccina- 
tions not Included.] — L awson v. Marlborough 
Union, No. 100, ante. 

102 . Right of superannuation — Loss of — 
“Grave misconduct. “] — (1) By Poor Law Officers’ 
Superannuation Act, 1890 (c. 60), s. 7, an officer 
or sexvant in the service or employment of the 
^ardians of a union who ceases to hold office 

^ c^^iisoqRonce of any offence of a fraudulent 
char^ter or of grave misconduct ” shall forfeit 
oil c|^ms to any superannuation allowance under 
the Act in respect of his previous service : — Held : 
the words “ grave misconduct ” are not limited by 


the previous words “ any offence of a fraudulent 
character ” so as to be confined to grave miscon- 
duct of a fraudulent character, but in order to 
constitute “ grave misconduct ” the misconduct 
must be of a higher standard than that which 
would justify an employer in dismisaing his servant 
& must be of a very serious character. 

(2) Pltf. was employed by defts. as (inter alia) 
relieving officer & collector. For several years 
he h^ been in the habit of using money received 
by him as defts.’ collector for lus own purposes, 
instead of paying it into their account, &, with the 
aid of his salary, had paid quarterly to defts.’ 
account the amount of the money so used by him. 
Upon being told that the practice must cease he 
nevertheless continued it, & in particular he did not 
pay into the guardians’ account until June 5, 1912, 
a sum of money he had collected in Apr. 1912, 
& then only by the aid of money ho borrowed for 
the purpose. A sum of money which ho had 
collected during June, 1912, ought to have been 
paid into the guardians account on or before July 4, 
1912, but pltf. failed to make this payment. He 
also debited defts. in his books with the sum of 3«, 
a week for thirteen weeks for relief to a man who 
was in fact dead ; & he debited defts. with a sum 
of 8a. due to the overseer of another union, but 
did not in fact pay the 8a. until about nine months 
later. There was no suggestion of fraud against 
pltf., who resided his office in consequence of 
these irre^arities : — Held : although pltf. had 
not committed any offence of a fraudulent cha- 
racter he had been guilty of “ grave misconduct ” 
wiiliin Poor Law Officers* Superannuation Act, 
(c, 60), s. 7, & was thcrefoi*e not entitled to any 
superannuation allowance imder the Act in respect 
of his previous service in the offices of relieving 
officer & collector. — ^Poad v. Scarborough Union, 
[1914] 3 K. B. 959 ; 84 L. J. K. B. 209 ; 111 L. T. 
491 ; 78 J. P. 406 ; 12 L. G. B. 1044, 0. A. 

103 . Computation of service — “ Served for 

not less than twenty years “ — Meaning of.] — ^For 
the purpose of computing the service entitling 
the holder of a joint appointment on its vacation 
to a superannuation allowance under the Poor 
Law Officers’ Superannuation Act, 1896 (c. 60), 
tlie words “ served for not less than twenty years ” 
in the proviso to sect, 8 refer to the aggregate 
service of the officer or servant under any union 
in which he has served & not only to service under 
the particular union in which the joint appoint- 
ment was made. — ^Pricb v. Eastbourne Union, 
[1920] 1 Ch. 635 ; 89 L. J. Ch. 152 ; 122 L. T. 621 ; 
18 L. G. B. 81. 

104 . Reference to authority — Question arising 
between guardians & officer — ^As to amount of 
superannuation allowance.] — ^Poor Law Officers’ 
Superannuation Act, 1896 (c. 60), s. 3, regulates the 
scale of superannuation allowances imder the Act, 
& these are to be based on the amount of salary, 
wages, or emoluments during the five years 
immediately preceding the day on which an officer 
or servant ceases to hold the office or employment. 
Poor Law Officers’ Superannuation Act, 1806 
(c. 60), s. 12, provides for contributions by officers 
& servants in the employment of the guardians of 
a union for the purroses of the Act. 

By Poor Law Officers’ Superannuation Act, 
1890 (c. 50), 8. 18, the Local Government Board 
[now the Ministry of Health] may, if they tbinlr 
fit, determine any question which may arise 
between guardians ... & any officer or servant, 
& which may be referi'ed to them by cither party, 
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as to the right to or the amount of superannuation 
allowance of such officer or servant, & the decision 
of the Local Government Board shall be binding 
& conclusive. Under Poor Law Officers* Super- 
annuation Act, 1890 (c. 60), B. 18, a question as to 
the value of the emoluments of a master & matron 
of schools imder the control of the guardians of a 
union, ' on which depended their superannuation 
allowances, was rightly referred to the Minister 
of Health ; & where the guardians had refused an 
application to ante date an increased valuation of 
their emoluments, on which depended their super- 
annuation allowance, the Minister had jurisdiction 
to entertain the appeal. — It. v. Ministry op 
Hbaltu, Ex p, Wycombe Union (1922), 92 L. J. 

K. B. 373 ; 128 L. T. 370 ; 87 J. P. 37 ; 67 Sol. Jo. 
278 ; 20 L. G. R. 778, D. C. 

105. No power to cbntract out of superannuation 
provisions — In guardians or officers.] — A com- 
pulsory scheme for providing superannuation 
pensions for poor law officers & servants was 
established by the Poor Law Officers* Super- 
annuation Act, 1896 (c. 50). Obligatory pensions 
were payable by the guardians & obligatory con- 
tributions by the officers & servants. 

The pensions were expressly made inalienable, 
but there was no express provision against con- 
tracting out : — Held : it was not open either to 
the guardians or to their officers or servants to 
contract themselves out of the statutory obliga- 
tions & rights respectively imposed or conferred 
upon them by the Act. — Salford Union v. 
Dewiiurst, [1926] A. C. 619 ; 95 L. J. Ch. 457 ; 
135 L. T. 514 ; 90 J. P. 179 ; 42 T. L. B. 657 ; 
24 L. G. R. 477, H. L. ; affg. S. 0. atib nom. 
Dewhurst V . Salford Union, [1925] Ch. 655, 
C. A. . » L J 

Annotation : — ^Reld. R. «. Grain, Ex p, Wandsworth Union 

(1926), 43 T. L. R. 38. 

Compensation for loss of office on dissolution of 
union.] — See Nos. 167, 168, post. 

Surcharge of superannuation allowance.]— 

No. 134, post. 

Deduction of contribution from Income.] — See 

Income Tax, Vol. XXVIII., p. 89, No. 629. 

Officers of asylum.] — See Lunatics, Vol. 
XXXIII., p. 248, Nos. 1687, 1688. 


Sub-sect. 8. — The Common Fund. 

^JSee Poor Law Act, 1927 (c. 14), ss. 133, 179 (2), 

106. Order by guardians to collect contribution 
— ^Defects In order constituting union — Order valid 
till quashed.] — The Poor Law Comrs. in 1837, by an 
order, directed nine parishes, townships & places, 
to be formed into a union, to be called the Pateley 
Bridge Union, for the administration of the law 
for the relief of the poor. 

In the margin of the order were enumerated 
eleven townships & the Comrs. ordered that a 
board should be constituted according to Poor 
T-iaw (Amendment) Act, fourteen to be the number 
of guardians, three for Bewerley, two for Dacre, 
etc., treating them as separate townships. 
They then directed them to contribute to a 
common fimd, for the pui*pose of providing a 
workhouse, etc., & afterwards fixed the proportions 
payable by each township or place. In 1848, 
the chairman & guardian of the union made an 
order on pitf. & three othei's, as overseers of the 
parish of Dacre-cum-Bewerley, treating the two 
as one township, for payment of £600 by way of 
contribution towards the relief of the poor, etc. 
This order having been disobeyed, defts., who were 


magistrates, issued their summons to pltf. & the 
other overseers, as overseers of Dacre-cum- 
Bewerley, & afterwards issued a warrant of distress, 
under which pltf. *s goods were taken . In an action 
of trespass against defts. for a seizure of pltf.*B 
goods imder this warrant : — Held : (1) Poor Rate 
Act, 1839 (c. 84), s. 1, gave to the magistrates a 
power similar to that exercised by them in enforcing 
a legal poor-rate ; but in the absence of a legal 
obligation to pay the contribution by the party 
whose goods had been seized, the maj^trates had 
acted without jurisdiction & were liable ; (2) if 
they acted under such circumstances, they were 
liable in an action of trespass, & justices Protection 
Act, 1847 (c. 44), which, in certain cases, makes 
a magistrate liable in an action on the case only, 
did not apply ; (3) although the order of the Comrs. 
would have been wrong in ordering three guai'dians 
to be elected for Bewerley, & - two for Daore, 
instead of five for the entire township, if those 
places constituted one township, still the defects 
in the order were cured by Poor I^aw (Amendment) 
Act, 1834 (c. 76), s. 105, & the order was valid 
€id interim ; & the acts of the guardians were 
valid. — Newbould v, Ooltman (1851), 6 Exch. 
189 ; 20 L. J. M. 0. 149 ; 10 L. T. O. S. 488 ; 16 
J. P.372 ; 155E. 11.508. 

Aymotationa : — As to (1) Consd. Podloy v. Davis (1861), 10 
C. B. N. H. 492. A8 to (3) Re!d. Bruslifleld v. Bayuton 
(1850), 33 L. T. O. S. 145. 


107. Disobedience to order — Remedy by 

distress.] — Newbould v, Coltman, No. 106, ante, 

108. .] — ^An order of a board of 

guardians was made upon an overseer for con- 
tribution, which ho refused to comply with, & 
upon an application to justices for a warrant of 
distress, they refused to grant it : — Held : this 
ct. would review & conti’ol their discretion. — 
Ex p, Bridgend & Cowbridgb Union (1864), 9 

L. T. 720. 

109. Charges on common fund — ^Extra-parochial 
district added to union — District liable to maintain 
own poor.] — ^An extra-parochial place was, by 
6 & 6 Viet. c. 48, made liable to maintain its own 
poor, & afterwards comprised in W. union. 
Certain paupers had lived all their lives in that 
place, & as far as was known, neither they nor their 
ancestors had any settlement elsewhere : — Held : 
as these paupera were irremovable, because there 
was no place to wliich they could be removed, & 
not by reason of Poor Removal Act, 1846 (c. 66), 
the charges of relief must bo borne by the place 
itself, & wei’e not cast on the common fund of the 
union by Poor Jjiiw (Amendment) Act, 1848 
(c. 110), s. 3.— B. V, East Dean Overseers (1854), 
22 Hj, T. O. 8. 258. 

110. Pauper Irremovable by having no 

known settlement.] — Poor I^aw (Amendment) Act, 
1848 (c. 110), s. 3, is inapplicable to the case of a 
pauper who is irremovable by his having no 
known settlement, although he has resided with- 
out interruption for five years, so as to be irre- 
movable if settled elsewhere. — R. v, Bennett 
(1854), 3 E. & B. 341 ; 2 C. L. R. 977 ; 23 L. J. 

M. C. 39 ; 18 J. P. 217 ; 18 Jur. 311 ; 118 E. R. 
1169. 


Annotations : — Distd. Rc Bodmlnstor Union (1857), ^8 E. 
& B. 573 ; R. v, Soffram (1857), 6 W. R. 74. Oontd. 
WiUesdon Union v. WcstniinHlor Union, [1026] 2 K. B. 


356. 

111. .] — ^PooT Law (Amendment) Act, 

1848 (c. 110), casts upon the common fund the 
relief of paupers not having any known settle- 
ment to which they might have been removed 
before Poor Removal Act, 1846 (c. 66). There- 
fore the costs of relief of a pauper who had resided 
for many years in the parish of B., but did not 
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gain a settlement there, nor was his place of 
settlement known, was properly chargeable to 
the common fund of the union in which the 
parish is situate. — R. v. Seqbam (1867), 6 W. R. 
74. 

112. .] — Poor Law (Amendment) 

Act, 1848 (c. 110), s. 3, is applicable to the case of 
a pauper whose settlement is not known, it not 
bemg known that he has no settlement, & who 
hfti? resided without interruption for five years in 
a parish in a union, so that, if his settlement were 
found to be elsewhere, he would still not be 
removable . — Re Bedminster Union (1857), 8 
E. & B. 673 ; 120 E. R. 214 ; su6 nom. Ex p. 
Bedminster Union, 30 L. T. O. S. 316 ; 21 
J. P. 806 ; 4 Jur. N. S. 301. 

113. Removal of pauper to another parish 

In same union.] — ^Poor Removal Act, 1861 (c. 55), 
s. 1, does not operate so as to affect the relations 
of parishes which are in the same union. 

M. who liad resided for forty years in S., his 
parish of settlement, moved into the parish of 
P. in the same union, & there resided for a period 
of less tlian three years, when he there became a 
pauper : — Held : M. was removable from P. to S. 
& he was chargeable to S., & not to the common 
fund of the union. — Great Sadkeld (Church- 
wardens & Overseers) v. Plumpton Waix 
(Overseers) (1864), 4 New Rep. 237. 

114. Validity of order for contribution — ^Balance 
standing to credit of parish — ^Embezzlement of 
balance.] — Tlie guardians of the London Union 
made a contribution order pursuant to art. 82 of 
the Consolidated Order of the Poor Law Comrs., 
1837 ; but the clerk, in preparing it, disregarded 
the terms of art. 81, inaaumch as, in computing 
the sum for which the parish of St. M. B. was to 
be ordered to contribute to the expenses of the 
union, he omitted to estimate “ the probable 
balance due to that parish ” ; for, if he had taken 
that balance into account, it was so largely in its 
favour that no sum whatever would have been 
needed to meet the cost of the maintenance of 
its poor, & the other charges for which the order 
was made. The reason for tills omission was, 
that the balances in favour of that & several 
other parishes in the hands of the treasurer of the 
union liad been fraudulently appropriated by an 
officer of the union who was employed to collect 
the rates for certain of the parishes forming the 
union, of wliich the parish of St. M. B. was not 
one : — Held : as tlie guardians might by taking 
the proper steps, either by orders apportioning 
the amoimt of the loss amongst the various 
parishes of the union, or by orders apportioning 
it exclusively amongst those parishes for which 
the defaulting officer was collector, realise the 
balance due to the parish of St. M. B., they had 
no right to treat it as non existing, &, consequently, 
the order was illegally made, & could not be 
enforced. — ^Hale v. City op London Union 
(1850), 6 C. B. N. S. 863 ; 29 L. J. M. C. 6 ; 24 
J. P. 54 ; 6 Jur. N. S. 74 ; 141 E. R. 689. 
Annot€Uion8 : — Consd. Tynemouth Union v, Backworth 

Overseers (1888), 57 L. J. M. C. 63. Reid. Sparrow v. 

Impington Overseers (1800), 6 Jur. N. S. 953. 

115. Sum Including balance due from pre- 

ceding half-year.] — ^The guardians of the London 
Union made on order upon one of the parishes 
conipri^d therein for the payment of a sum 
which included a balance duo from the parish at 
the preceding half-year, which balance was made 
up of the accumulated balances of seversd succes- 
sive years i—Held : the order was rendered valid 
by Poor Law (Payment of Debts) Act, 1869 (c. 49), 


s. 6. — City op London Union v. Acooks (1860), 
8 O. B. N. S. 760 ; 24 J. P. 602 ; 8 W. R. 608 ; 
141 E. R. 1364. 

Annotations : — ^Apld. Ckdstor Union v. North Kelsey Over- 
seers (1890). 59 L. J. M. C. 102. Reid. Saul v. Wfffton 

Rural Sanitary Authority & Bowness-on-Solway Over- 
seers, etc. (1886), 56 L. T. 438. Mentd. Townsend v. 

Re&d (1861), 10 C. B. N. S. 303. 

116. Sum including arrears accrued due 

three years previously.] — ^A contribution order made 
by the guardians of a union in respect of expenses 
for the relief of the poor in 1889, included arrears 
accrued due from the parish in 1886. Such 
arrears had not been insei^d in any contribution 
order between 1886 & 1889 : — Held : the older 
was good, imder Poor Law (Payment of Debts) 
Act, 1869 (c. 49), s. 6. — Oaistor Union v. North 
Kelsey Overseers (1890), 59 L. J. M. 0. 102 ; 
62 L. T. 731, D. O. 

117. Theft of money belonging to some 

parishes— Loss thrown on all parishes.] — R.v.City 
OP London Union, No. 140, poat. 

118. Sums overpaid under precepts — Successful 

appeal against valuation list — ^Adjustment of sums 
overpaid.] — The guardians of a union claimed 
received sums from the overseers of a township 
under precepts based upon the then existing valua- 
tion list. It was subsequently decided, on an 
appeal against a rate by colliery owners who 
represented two-thirds of the township, that the 
valuation list was too high. The overseers did not 
appeal against the valuation list under Union 
Assessment Committee Act, 1862 (c. 103), s. 32, 
but, having refunded the amount overpaid by the 
colliery owners, claimed credit for the excess paid 
by them to the guardians : — Held : (1) the 

guardians might give credit for the sums overpaid 
by the overseers, even though the latter had not 
appealed against the valuation list ; (2) justices 
might refuse to enforce by distress warrant the 
guardians* precept for a general rate based on the 
old valuation list when it appeared that such sums 
had already been paid in excess by the overseers. — 
Tynemouth Union v. Backworth Overseers 
(1888), 57 L. J. M. 0. 53 ; 59 L. T. 178 ; 62 J. P. 
357 ; 4 T. L. R. 492, D. C. 

Annotations : — As to (2) Refd. 11. v. GUlospie (1903), 73 L. J. 

E. B. 106 ; R. V. Bermondsoy B. C., J^Jx p, Bormondsoy 

Union (1908), 99 L. T. 14. 

119. Liability to contribute to common fund — 
Extra parochial district added to union.] — ^By an 
order, pursuant to Extra-Parochial Places Act, 
1857 (c. 19), s. 1, two justices of the peace for 
Middlesex appointed an overseer for the parish of 
Staple Inn, theretofore extra-parochial ; & after- 
wards the Poor Law Comrs., by order under 
Poor Law (Amendment) Act, 1834 (c. 76), s. 32, 
& Extra-Parochial Places Act, 1857 (c. 19), s. 1, 
annexed the parish of Staple Inn to the Holbom 
Union. By Poor Removal Act, 1861 (c. 55), s. 9, 
parishes comprised in any Union under Poor Law 
(Amendment) Act, 1834 (c. 76), are to contribute 
to the common fund thereof, in proportion to the 
annual ratable value of the lands, tenements, 
etc., therein assessable to the poor rate in force 
for the time being, whether such lands, e^., be 
actually rated or not. Before Poor Removal Act, 
1861 (c. 55), no property in Staple Inn had ever 
been assessed to a poor rate ; but an order for it 
to contribute had been made since the passing of 
that Act : — Held : Staple Inn was rightly annexed 
to the Union, pursuant to Poor Law (Amendment) 
Act, 1834 (c. 76), s. 32, & Extra-Parochial Places 
Act, 1857 (c. 19), s. 1 ; &, having become a parish 
comprised within a Union previous to Poor 
Removal Act, 1861 (c. 55), it was under the latter 
Act liable to contribute to the common fund of 
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the Union. — S taple Inn Overseers v. Holborn 
Union (1863), 2 H. & C. 284 ; 2 New Rep. 331 ; 
32 L. J. M. O. 181 ; 8 L. T. 464 ; 27 J. P. 696 ; 
9 Jut. N. S. 662 ; 11 W. R. 838 ; 169 E. R. 

119. 

120. District having no poor.] — 

N. an extra-parochial place having become a 
parish, & by an order of the Poor Law Board 
added to a union, a contribution order was made 
by the guardians of the union upon O., the over- 
seer. Upon^ his refusal to pay, the guardians 
applied to justices for a summons under Poor 
Rate Act, 1839 (c. 84), s. 1 , which empowers them, 
if they “ shall t hink fit,** to issue their warrant 
for levying the amount. At the hearing, the only 
grmmd which C. urged against the issuing of the 
warrant was, that, as the parish of N. had not at 
that time any paupers chargeable to it, it was 
unjust & unreasonable that the ratepayers thei*eof 
should be called upon to pay anything towards 
the expenses of the union. The justices refused 
to issue their warrant, adding that they did so in 
the exercise of their discretion. Upon application 
under Justices Protection Act, 1848 (c. 44), s. 5, 
for a rule on the justices to issue their warrant, 
this ct. made it absolute, witli costs. — R. v. 
Botbler (1864), 4 B. & S. 959 ; 3 New Rep. 505 ; 
,33 L. J. M. C. 101 ; 28 J. P. 453 ; 10 Jur. N. S. 798 ; 
12 W. R. 466 ; 122 E. R. 718. 

Annotations : — Mcntd. U. v. Adamson (1875), 1 Q. B. D. 
201 ; R. r. Oxford (Bp.) (1870), 4 Q. B. D. 525 ; Davios 


6 L. O. B. 065. 


121. Amount of contribution — Assessed on 
annual ratable value of lands — Power of auditor to 
assess.] — The guardians of a union formed under 
Poor I^aw (Amendment) Act, 1834 (c. 76), had 
agreed, in pursuance of sect. 33, that for the 
purposes of settlement the paiishes should be 
considered as one parish. After the passing of 
Poor Removal Act, 1861 (c, 55), the poor law 
auditor allowed accounts of the union, in which 
the proportion of the contributions to bo paid by 
each parish to the common fund was ascertained 
in the manner provided by Poor Law (Amend- 
ment) Act, 1834 (c. 76) : — Held : Poor Removal 
Act, 1861 (c. 55), s. 9, applies to unions under 
Poor Law (Amendment) Act, 1834 (c. 70), s. 33, 
& therefore the contributions of the parishes 
ought to be according to the annual ratable value 
of the lands, etc. ; the auditor had power to 
ascertain & assess the share of the common 
charges to bo borne by the paiishes in the union. — 
R. V . Caltbrop (1863), 4 B. & S. 216 ; 27 J. P. 
550 ; 122 E. R. 441 ; svb nom. R. v. Clothrop, 
11 W. R. 826. 

122. Metropolitan common poor fund — Provi- 
sion of casual ward on land of one union — Contribu- 
tion from common poor fund.] — The H. union 
acquired in 1838 & 1849 certain land upon which 
were erected casual wards, the money for their 
erecting having been borrowed, which was repaid 
by instalments out of the Metropolitan common 
poor fund. The H. union sought to recover the 
value of the land out of the Metropolitan common 
poor fund in the half year ending Michaelmas 
1903 ; — Held : this sum could not be recovered 
in one half year, & rules nisi, directed to the 
auditor who had disallowed the item, for a 
certiorari to quash the disallowance, & for a 
tnandamua to grant a certificate of allowance, 
accordingly quashed. 

Qu, : whether the H. union were not entitled 
to the fair value of the land for the half year out 
of the Metropolitan common poor fund. — R. v. 


Mowatt, Ex p. Holborn Union (1905), 93 L. T. 
789 ; 69 J. P. 461 ; 21 T. L. R. 646. 


Sub-sect. 9. — ^Accounts. 

See Poor Law Act, 1927 (c. 14), ss. 149, 151 (1), 
181 (1), 193 (1), 211 (1), 241 (2) ; District Auditors 
Act, 1879 (c. 6), s. 3 ; Metropolitan Asylums 
District Audit (Local Authorities) Act, 1922 
(c. 14), s. 1. 

123. Appeal aralnst overseers’ accounts — ^Form 
of notice.] — (1) A notice of appeal against over- 
seers* accounts, stated that applt. objected to 
certain speciiied payments alleg^ in the accoimts, 
tc^ have been m^e to persons specified by name 
in the notice ; — Held : the notice was bad because 
it did not state the cause & ground of appeal as 
required by 41 Geo. 3, c. 23, s. 4. 

(2) The attorneys, some days before the appeal 
was tried, agreed to admit on the trial of the 
appeal, that the sums objected to were paid to 
the persons to whom it was alleged in the accoimts 
that they were paid : — Held : this was not any 
waiver of the irregularity in the notice because 
the consent of the attorneys was not signified in 
open ct. — R. v. Siieard (1824), 2 B. & 0. 866 ; 
4 Dow. & Ry. K. B. 480 ; 2 Dow. & Ry. M. C. 
201 ; 107 E. R. 600. 

Annotations : — As to (1) Refd. Redhoiiffh Colllory r. Gates- 
head Assmt. Com., [1924] 1 K. B. 8U9. As to (2) Diftd. 

K. r. Wlckenby (1852). 10 J. P. 583. Generally, Mentd. 

B. V. Nowcastle-on-Tyno JJ. (1831), 1 B. & Ad. 933. 

124. .] — A notice of appeal against 

overseers’ accounts, merely stating that the party 
intended to try his appeal against the accounts, 
on the gi'ounds & for the reasons thereinafter set 
forth, & then specifying the items against which 
he intended to appeal, & the objection which he 
intended to make to each item, was held to be 
sufilcient, although it was not stated that the 
pai*ty intending to appeal was a rated inhabitant 
of the parish, or a party aggrieved. — R. v. Somer- 
setshire JJ. (1828), 7 B. & C. 681, n. ; 6 L. J. 
O. S. M. C. 116 ; 108 E. R. 878. 

Annotation : — Beld. B. v. Poolo Bocordor (1837), Will. 

Woll. & Dav. 497. 

125. Waiver of Irregularity — Neces- 

sity for consent in open court.] — ^R. V. Shbard, No. 
123, ante, 

126. Costs of litigation.] — Overseers* 

accounts being allowed, & an appeal against them 
dismissed, the allowance & order of sessions were 
brought up by certiorari, & an item appeared to 
be for the expenses of defending an appeal against 
overseers’ accounts. The ct. quashed the allow- 
ance & order, such an item being bad on the face 
of it, inasmuch as no supposeable facts could 
justify it. — R. v, Johnson (1836), 6 Ad. & El. 
340 ; 2 Har. & W. 201 ; 6 Nev. & M. K. B. 727 ; 
3 Nev. & M. M. C. 746 ; 5 L. J. M. C. 129 ; 111 
B. R. 1194. 

127. Unnecessary & improper litiga- 

tion.] — One of the partners in a firm, actiz^ as 
attorneys for a parish, was duly appointed auditor 
of the union comprisi:^ that parish, &, acted as 
such until, on the passing of 7 & 8 Viet. c. 101, he 
became auditor of the district comprising that 
parish. It was known that he was a partner in 
the firm ; & for some time no objection was made 
to his ar:ting as auditor, though in doing so he 
had to allow or disallow bills of costs of Ids own 
firm. The objection was at last taken. The 
auditor, after an unsuccessful attempt to have 
the audit, as to these bills, conducted by a stranger, 
which the Poor Law Comrs. would not sanction, 
held an audit himself, though with the assistance 



218 


Poor Law. 


Seat, 5. — Ouardiana: Sub-secta, 9 <& 10.] 

of a disinterested party ; that party, however, 
not acting formally as assessor, llie auditor, 
during such audit, allowed several bills of costs 
belonging to his own firm. The accounts & 
allowances being brought up by certiorari : on a 
motion to quash them: — Held: (1) the auditor, 
being duly appointed & having accepted the 
office, was bound to fulfil its duties, & therefore 
the audit was not void, though the auditor had a 
direct interest in the accounts. 

Amongst the items allowed were the costs of a 
litigation, in support of rates irregularly niade, 
which, in the opinion of the ct., was unnecessary 
& impi'oper, though the litigation was bond fide^ 
carried on under the advice of counsel, & sanc- 
tioned by the vestry : — Held : (2) these items 

ought not to have been allowed ; & the auditor’s 
aJiowanco of them was quashed. — R. v. Great 
Western Ry. Co., Re Burnham Rates (1849), 
13 Q. B. 327 ; 3 New Mag. Cas. 133 ; 18 L. J. 
M. 0. 145 ; 13 L. T. O. S. 45 ; 13 J. P. 198 ; 
13 Jur. 652 ; 116 B. R. 1288. 

AnnMation .—-As to (2) Difltd. H. v. Street (1852). 18 Q. B. 

082 . 

Right of ratepayer to Inspect.] — See Discovery, 
Vol. XVIIL, p. Ill, No. 623. 


Sub-sect. 10. — ^Audit. 

See Poor Law Act, 1927 (c. 14), ss. 149-160, 
193, 211; District Auditom Act, 1879 (c. 6), 
ss. 3, 4 ; Local Authorities (Expenses) Act, 1887 
(c. 72), s. 3 ; Ministry of Health Act, 1919 (c. 21), 
s. 3 (1), Sched. I. ; Audit, Local Authorities, etc.. 
Act, 1922 (c. 14), s. 1. 

Jurisdiction of court — ^To review decision of 
auditor— Action for declaration.]— Nos. 188, 
191 , post. 

128. Power of auditor to call for accounts — 
Auditor auditing accounts of parish composing 
union — Parish having accounted to own auditor.] — 

— (1) The Poor Law Comi's. caused an auditor to 
be appointed under Poor l^aw (Amendment) Act, 
1834 (c. 76), s. 46, to audit the accounts of a 
union & the several parishes therein, to examine 
whether the expenditure was law'ful, to strike out 
payrnonts & charges not authorised by some 
pm vision of the law, or order of the comrs., & 
to see that the accounts were properly stated, 
with voucheis. A district within the union had 
already auditors under a local Act which provided 
for the maintenance of the poor & regulation of 
the nightly watch. Their duty under the Act 
was, to audit the accounts of the directors of the 
poor, which the director were required to produce, 
with vouchers : no power of disallowing items 
was given to the auditors ; but it was enacted 
that, if they disapproved of any part of the 
accounts, it should be lawful for them to appeal 
to quarter sessions, entering into recognisance to 
pay costs if awarded against them ; & the sessions 
were empowered to award costs to applt. or the 
party appealed against: — Held: the directors, 
though they had accounted to their own auditors 
according to the local Act, were not thereby 
exempted from accounting to the union auditor 
under Poor Law (Amendment) Act, 1834 (c. 76), 
B. 47, 

(2) The officers accounting for the receipt & 
expenditure of tlie poor rat-e to an auditor ap- 
pointed by direction of tlxe Poor Law Comrs. 
must account for all sums collected under the 
denomination of poor rate, Jc expended for any 


burposes (as watching, police, etc.) to which, by 
local or general Acts, the poor rate is applicable ; 
not for those sums only wMch are raii^ & laid 
out strictly for the relief & management of the 
poor. — ^R. V. St. Andrew’s, Holborn Directors 
OP THE Poor (1844), 6 Q. B. 78 ; 1 New Mag. 
Cas. 67 ; 13 L. J. Q. B. 341 ; 3 L. T. O. S. 201 ; 
8 J. P. 391 ; 8 Jur. 688 ; 115 E. R. 30. 

Annoiaiiona : — Aa to (1) BefL R. v. Bristol Union (184^, 

13 Q. B. 405 ; R. v, St. Panoras Directors (1858). E. B. Sc E. 

683 ; R. V. St. James. Westminster Governors, etc. (1850). 

6 Jur. N. S. 1289. Aa to (2) Reid. R. v. Tyrwhltt (1863), 

2 E. & B. 77. 

129 . Disallowance of particulars unfur- 

nished — ^Mandamus to furnish particulars not 
granted.] — ^Where overseers produce their accounts 
to the auditor appointed by the Poor Law Comrs., 
but refuse to furnish particulars of the items of 
those accounts, the ct. will not grant a mandamus 
to compel them to do so, the auditor having it in 
his power to disallow the charges of which par- 
ticulars are not furnished. — R. v. Halifax Over- 
seers (1841), 10 L. J. M. 0. 81 ; 5 J. P. 610. 

130. Auditor also solicitor for parish — Validity 
of audit.] — R. V. Great Western Ry. Co., Re 
Burnham Rates, No. 127, amie. 

131. Surcharge by auditor — Costs paid by 
directors under local Act.] — ^By a local & personal 
Act provision was made for electing governors & 
directors for the relief of the poor & for the 
watching & lighting of a district, consisting of 
one parish &; part of another ; & the governors & 
directors were empowered to elect auditors for 
the purpose of auditing the accounts of the 
district. The governors & directors were em- 
powered to m^e rules for the application of 
moneys to be raised irnder the Act ; to bring or 
defend actions affecting the property vested in 
them under the Act, or relating to the due 
execution of the Act ; & to meet & ascertain the 
amount necessary to be assessed for the purposes 
of the Act, which amount the inhabitants were to 
raise by rate. The governors & directors were 
also empowered to appoint a clerk, & to make 

I such allowance to him & their other officers as 
they should think proper. Auditors were also to 
be elected by the inhabitants, who were to meet 
half yearly, at least, & were empowered to appeal 
against any part of the accounts of wliich they 
should disapprove. After the passing of this 
Act, the Poor Law Conus, included the district 
within one of several unions comprised in the 
N, W. M. district, for which last district they 
appointed an auditor under Poor Law (Amend- 
ment) Act, 3844 (c. 101), s. 32. The last- 
mentioned auditor disallowed part of a bill of 
costs, paid by the governors & directors to theii* 
clerk, & surcharged three of the governors & 
directors with the amount disallowed : — Held : he 
had power so to disallow & surcharge, notwith- 
stanffing the provisions of the local Act. — R. v. 
Tybwhitt (1853), 2 E. & B. 77 ; 1C. L. R. 551 ; 
21 L. T. O. S. 113 ; 17 J. P. 678 ; 17 Jur. 893 ; 
1 W. R. 327 ; 118 E. R. 697. 

Annotation: — ^Be!d. R. v. St. Pancras Directois (1868), G 

W. R. 647. 

132. Distress warrant to enforce payment 

— Jurisdiction of Justices.] — ^When a relieving officer 
is surcharged by the aumtor of an audit Strict, 
& application is made to justices to issue a distress 
warrant, if the statutable proof of the surcharge 
bo complete, the justices have no power to inquire 
into the groimds of the surcharge, but must issue 
the warrant. If they refuse to do so, the ct. will 
compel them by a rule or a mandamus, — ^R. v. 
Linford (1857), 7 E. & B. 950 ; 119 E. R. 1500. 
Annotations : — ^Rd^ R. v. FIiidIb (185^, 5 Jur. N. S. 791 ; 

R. V, Hertfordshiro J J. (1873), 38 J. P. 87. 
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138. Auditor's costs.]— Htf., a poor 

law auditor, certified a deficiency m the accounf^ 
of defts.* overseer who failed to pay the amount 
to defts.’ treasurer within the seven days required 
by Poor Law (Amendment) Act, 1844 (c. 101), 
s. 32. Pltf. applied, as required by that sect, to 
the justices for a distress warrant, but as the 
overseer had by that time paid part of the certified 
deficiency, the justices declined to issue a warrant, 
for more than the unpaid part. Pltf. refused to 
accept this, & applied without success to tViia ct. 
for a mandamus^ Upon appeal by the overseer, 
the Local Government Board under Poor Law 
Audit Act, 1848 (c. 91), s. 4, consented to remit 
the disallowance on condition that the overseer 
would pay pltf.’s costs incurred before the justices 
& this ct. Pltf. having failed to obtain the 
performance of this condition by the overseer, 
brought this action for his costs against defts. : — 
ffeld : imder the circumstances defts’ were liable. 
— Prest V . Boyston Union (1875), 33 L. T. 564 ; 
24 W. B. 174. 

.]—See Distress, Vol. XVIII., pp. 

450, 451, Nos. 1865, 1869, 1870. 

134. Grounds for surcharge — Payment 

amounting to Improper conduct.] — In calculating 
the superannuation allowance to a registrar of 
births & deaths guardians took into account 
certain gratuities paid to him by them, as being 
“ emoluments.” These gratuities had been paid 
on the suggestion of & were approved by the 
Minister of Uealth, to supplement the registrar’s 
statutory incoine. The district auditor dis- 
allowed the portion of the superannuation allow- 
ance based on these gratuities & surcharged it, 
on the ground that there was no legal warrant for 
the gratuities & that the sanction of the Minister 
of Health could not legalise their payment, 
that they could not, therefore, form part of the 
basis of the calculation of the superannuation 
allowance : — Held : (1) as the only grounds upon 
which the above payment of superannuation 
allowance could be surcharged was that its pay- 
ment amoimted to improper conduct or was an 
illegal payment, & that it was neither, the sur- 
charge} was wrong ; (2) the auditor had no power 
to disallow the portion of the superannuation 
allowance based upon said payment of gratuities. 
— B. V. OiiAiN, Ex p. Wandsworth Union, 
[1927] 1 K. B. 540 ; 96 L. J. K. B. 175 ; 91 J. P. 
10 ; 43 T. L. B. 38 ; 70 Sol. ,To. 1242 ; 24 L. G. B. 
583 ; on appeal, [1927] 2 K. B. 205 ; 96 L. J. 
K. B. 563 ; 136 L. T. 776 ; 01 J. P. 71 ; 43 
T. L. B. 342 ; 71 Sol. Jo. 308 ; 25 L. G.’ B. 231, 
C, A. 

135. Illegal payment.] — B. v. Grain, 

Exp . Wandsworth Union, No, 134, ante , 

136. Power In case of misconduct or negli- 

gence of overseers.] — A poor law auditor, acting 
imder Poor Law (Amendment) Act, 1844 (c. 101), 
s* 32, has power to surcharge an overseer for any 
deficiency that may, on the face of the document 
submitted to him, appear to have arisen through 
the negligence or misconduct of the overseer, & 
the ct, will not interfere with the auditor’s sur- 
ch^ge where, on the face of the documents 
submtted to him, there is evidence from which he 
^ght reasonably have concluded that there had 
been misconduct or negligence on the part of the 
overseer.— B. v. Knott (1866), 15 L. T. 291. 

137. Superannuation parents.] — B. v, 

t»i^iN, Ex p , Wandsworth Union, No. 134, 
ante. 

188. Signature to certificate or order — Need 

m be made at public session.] — ^It is not essential 
to the validity of an order of surcharge by a 


district auditor upon a guardian, or to the validity 
of a certificate miade by the auditor under art. 39 
of the Order of the Poor Law Board dated Jan. 27, 
1858, as to the correctness of the accounts, that 
they should be signed by the auditor at a sessions 
of the audit to which the public have access. — 
B. V. Local Government Board, Ex p. Warren 
(1909), 100 L. T. 434 ; 73 J. P. 186 ; 25 T. L. B. 
223; 7 L. G. B. 468, D. C. 

Time for' commencing proceedings to 

enforce.] — See Magistrates, Vol. XXXIlI., p. 
314, No. 317. 

139. Disallowance of Items In accounts — 
Grounds for disallowance — Inexpedient or malft fide 
payments.] — ^The overseers of a parish, at a vestry 
meeting held for the purpose, assessed a railway 
CO. at £2,708. The co. gave notice of appeal. 
At a subsequent vestry it was decided that the 
assessment should be reduced to £2,000 & that, 
if the co. refused tliat compiomise, the overseers 
should take such proceedings as they might be 
advised were necessary. The co. appealed ; & 
the then ovei'seei's, without calling a vestry 
meeting, contested the appeal. The sessions 
reduced the rate to £300, subject to a case for the 
Q. B. The case was not sent uj), the overseers 
having arranged with the co. that the rate sliould 
be fixed at £150. ^Pho Poor Law auditor dis- 
allowed tlie exi^enses of contesting the ax>peal, on 
two gi'ourids : ( a ) that the overseers should liavo 
called a vestiy meeting to determine whether the 
appeal should be contested ; {b) that they should, 
after the decision at sessions, have summoned a 
vestry to determine whether the cjise for the 
Q. B. should be proceeded on. ’J'hcj exx)cnses in 
question were after the audit, sanctioned by the 
inhabitants at a vestry meeting : — Held : the 
overseers were not bound to summon a vestry 
meeting before contesting the appeal or abandoning 
the case reserved ; &, os the auditor did not 
allege that what they had done was inexi^odient 
or that theyjiail aclid maid fide, the giounds of 
disallowance were bad. ' -B. v . Street (1852), 18 
Q. B. 682 ; 22 L. J. M. O. 29 ; 19 L. T. O. S. 
165; 16 J. P. 359 ; 16 Jui*. 1085; 118 E. B. 
2.58. 

140. Whether auditor must alter balance 

with own hand — Or provide for disallowed Item.] — 

(1) Certain suiplus moneys btilonging to some of 
the parishes of the L, union then in the hands of 
the union were stolen. The guardians of the 
union applied part of Gieii* general funds to 
restore these balances to tlie credit of the parishes 
to which they belonged, & tJien debitt;d the whole 
of the parishes of the union with the deficiency 
under the head of common charges. The auditor 
having disallowed this item : — Held : the auditor 
was right in disallowing the item, for it was in 
effect throwing tiic loss wlilch originally fell on a 
few parishes upon the whole of the parishes of 
the union. 

(2) Semhle : where a Poor Ltiw auditor dis- 
allows an item in the accounts, & directs it to be 
expunged, he is not bound to alter the balance 
with his own hand ; nor is he bound to state 
what is to be done with, or who else is to be 
debited with the disallowed item. — B. v. City op 
London Union (1862), 26 J. P. 295. 

141. Solicitor’s bill — ^Finality of decision as 

against overseers & ratepayers.] — (1) Poor Law 
(Amendment) Act, 1844 (c. 101 ), s. 39, makes the 
decision of the auditor of the poor law on any 
question as to an attorney’s bill final, at all events 
as against the overseers, imless the bill has been 
taxed before it is presented to the auditor; 
therefore the ct. cannot grant, at the instance of 
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the overseers, a certiorari to bring up such a dis- 
allowance of such a bill of costs. 

(2) Qu, : whether, if the complaint were by a 
ratepayer that the bill was improperly allowed, 
the decision of the auditor would be final as 
against the ratepayer, because the bill was not 
taxed.-— B. v. Hunt (1856), 6 B. & B. 408 ; 110 
E. B. 918 ; sub uom. B. v, Napton, Waiiwick- 
BHIBB OVEBSEEIIS, 25 L. J. Q. B. 206 ; 2 Jur. 
N. S. 1138 ; sub nom. Re Napton, Wabwickshtbe 
Overseers, 27 L. T. O. S. 124 ; sub nom. Ex p, 
Napton Overseers, 20 J. P. 581 ; 4 W. B. 501. 
^nnotaiiona : — Oenerallv, Mentd. Southampton Union v. 
Hell & Tayler (1888), 21 Q. B. D. 297 ; lie Porter, AmplUett 
& Jones, [1912] 2 c\l, 98. 

142. Illegal payment — Relief to able- 

bodied men.] — ^A.-G. v. Merthyr Tydfil Union, 
No. 188, post. 

143. Neglect of overseer to attend audit.] — 

The mere absence of a churchwarden fiom the 
audit of the poor law accounts of his parish, due 
notice having been given, is not sufficient in itself 
to support a conviction for wilful disobedience of 


Law. 

the rules of the Poor T<aw Conors, under Poor Law 
(Amendment) Act, 1834 (c. 76), s. 08. 

A churchwarden who failed to attend the audit 
of the poor law accoimts of his parish, was con- 
victed of a wilful neglect, or disobedience of the 
rules, orders, & regulations of the Poor Law 
Conors, under the Poor Law (Amendment) Act, 
1834 (c. 76), s. 98 i—Held : as he had taken no 
part in the poor law adnoinistration of the parish ; 
as the churchwardens had not usually attended 
the audit, & no intimation had been given that 
their absence had interfered with the transaction 
of the business ; & as the notice of audit under 
Poor Law (Amendment) Act, 1844 (c. 101), s. 33, 
contained an intimation that it was “ requisite 
that one at least of the overseers” should per- 
sonally attend the audit, as well as the assistant 
overseer, he might reasonably have supposed that 
his attendance was not necessary & the con- 
viction must be quashed. — ^Holgatb v. Brett 
(1888), 58 L. T. 452 ; 52 J. P. 661 ; sub nom. 
Halgatb V. Brett, 36 W. B. 471, D. C. 

Notice of certiorari to bring up allowance of 
accounts ^ — See Crown Practice, Vol. XVI., 
p. 463, No. 3381. 
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Sect. 1.— PARISH. 


See, note, Poor Law Act, 1027 (c. 14), s. 2; <£r, 
generally, Local Government, Vol. XXXIII., 

p. 20. 

144. What constitutes a poor law parish.] — 

A parish in reputation which, in 1601, & ever since 
has had parochial rates & churchwardens, shall be 
assessed towards the relief of its own poor. — 
Hilton v. Paul (1627), Litt. 73 ; Cro. Car. 92 ; 
Hut. 03 ; 124 E. B. 143, 


Anrwiatimis Nichols v. Walker & Carter (16.34), 

Cro. Car. 394 j K. aeveni & Arnold (1756), Say. 278 ; 
R. r. Jlfiwlof't (1838), 7 L. J. M. C. 95 ; R. v. Worcester- 
Bhlro JJ. (1838), 1 Will. Woll. & H. 432 ; R. v. Worccster- 
l>er. & Dav. 465 ; R. u. Clayton (1849), 
13 Q. B. 354 ; 11. r. Sharploy (1854), 23 L. T. O. S. 172. 


145. .] — H. lived ten years in the Forest 

of Dean, & then died, & left several children : 
two justices made an order to remove them to 
Linton in Herefordshire. If a place be a reputed 
parish, & have churchwardens & overseers of the 
poor, it is within Poor Relief Act, 1601 (c. 2), 
though in truth it be no parish; but if it be 
merely extra-parochial, as the justices cannot send 
to such a place, so they cannot send from it : as 
it is exempt from receiving, so it shall not have 
the benefit of removing, for they have not proper 
persons to complain. Persons in extra-parochial 
places .miut subsist on private charity, as all 
persons did at common law before Poor Belief 
Act, 1601 (c. 2), which enacts, that every parish 
Bha.ll keep their ^ own poor ; in consequence of 
which the jurisdiction of removals was first set 
up before Poor Relief Act, 1666 (c. 12). For, 
unless the poor were removed to their own parishes, 
every parish could not maintain their own poor. 
But Poor Relief Act, 1601 (c. 2), does not extend 
to cxtraparochial places. — ^Forest op Dean 
Linton (Parish) (1700), 2 Salk, 
487 ; 91 E. R. 410. 


* R. ». Spaiiow (1740), 7 Mod. Re 
393; R.t>.Claytou(1849),lSQ.B.3M. 

146. ^ — ^The parish of Pershore, is divide 

into six parts ; five consist of distinct chape^lrie 


which have separate chapels, & have, as far as 
can be ascertained, maintained their own poor. 
The other part is subdivided into the town of 
Pershore, & the hamlet of Pensham ; the extent 
of the whole being 1,300 acres, the population 
about 1,100. Pensham has its own constable, 
collects its own highway & county rates. It has 
no chapel, but supplies one of the churchwardens 
to the mother church in Pershore. One poor 
rate has been made for the whole, & for a great 
many years there has been one overseer for Pen- 
'sham, who has collected one-third of that rate 
from the hamlet, & paid it over to the joint fund, 
out of which the poor have been maintained 
indiscriminately ; — Held : Pensham was not a 
separate district, & did not appear to bo unable to 
receive the benefit of Poor Relief Act, 1601 (c. 2), 
&, therefore, an appointment of overseers for it 
separately, was bad. — R. v. Marriott (1838), 12 
Ad. & El. 35, n. ; 7 L. J. M. C. 95 ; 113 E. R. 
723 ; sub nom. R. v. Worcestershire JJ., 3 
Nev. & P. K. B. 434 ; 1 Will. WoU. & H. 432 ; 
2 J. P. 470 ; 2 Jur. 889. 

Annotation .'—Bold. R. v. Clayton (1849), 13 Q. B. 354. 


147. .] — ^The parish of A. & township of 

P. had maintained their poor jointly Sl indis- 
criminately, as far back as could be traced, & 
possessed a joint workhouse. They had the same 
parish church & churchwardens ; but separate 
overseers, collectors, & other officers ; & the rate 
for the maintenance of the poor was separately 
levied, in the proportions of two-thirds for one 
division & one-third for the other \—*Held : the 
fact of joint maintenance of the poor was con- 
clusive, imder these circumstances, to show that 
P. was not a separate & distinct township for the 
maintenance of the poor, within Poor Relief Act, 
1662 (c. 12) ; & the township of P., jointly with 
the parish, could have the benefit of Poor ReUef 
Act, 1601 (c. 2). — ^Pricb V. Quarrell (1842), 12 
Ad. & El. 784 ; 2 Gal. & Dav. 632 ; 11 L. J. M. C. 
131 ; 6 Jur. 604 ; 113 E. R. 1012. 

AnnotiMHons : — ^Retd. R. v. dasrtoD (1849), 13 Q. B. 354. 

Mentd. Udney v. East India Co. (1853), 13 C. B. 733. 
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148 . •] — ^Where a district had always been 

treated as one parish for the purpose of maintain- 
ing the poor & repairing the roads, but there was 
evidence that there had formerly been two churches 
& two rectories ; & for most ecclesiastical pur- 
poses the district had been treated as two parishes ; 

Held: upon the facts stated, the district was 

still to be treated as one parish for the mainte- 
nance of the poor, it having been, at all events, a 
reputed parish at the time of the passing of Poor 
Belief Act, 1601 (c. 2). — R. v, Sharpley (1864), 
23 L. T. O. S. 172 ; 18 J. P. 409 ; 18 Jur. 835. 

149. .] — ^A parish consisting of eight 

townships, for which the overseers had been 
irregularly appointed, sometimes for one town- 
ship, sometimes for more, from 1813 up to 1833, 
is a parish in which a settlement could be gained 
by hiring & service in one of the townsMps. — 
B. V. Ruabon (1858), 32 L. T. O. S. 104 ; 7 W. B. 
17 ; 22 J. P. Jo. 784. 

150. Presumption.] — ^The ct. will presume 

that a place in England is parochial, if nothing 
to the contrary appears. — R. v. St. Margaret, 
Westminster (Inhabitants) (1845), 7 Q. B. 
569 ; 1 New Mag. Cas. 328 ; 2 New Sess. Cas. 31 ; 
14 L. J. M. C. 131 ; 5 L. T. O. S. 193 ; 9 J. P. 
618 ; 9 Jur. 534 ; 115 E. R. 603. 

151. Extra-parochial place — Proof.] — In a 
question as to whether N. was extra-parochial or 
part of the parish of T., it appeai'ed that since 
1698 N. had maintained its own poor. An agree- 
ment of that date was lately found in a chest of 
a large owner of N., agreed to maintain their own 
poor, & reciting that N. was in the parish of T. 
A rate having been made by the parish of T., on 
the inhabitants of N. : — Held : the agreement 
came from proper custody & was admissible ; if 
N. had been entered in the registrar general’s 
report in the last census as extra-parochial, that 
would have been conclusive under the Extra- 
Parocliial Places Act, 1857 (c. 19), s. 1 ; but as it 
was entered “ T. with N. ” & not N. separately, 
tlie objection of cxtra-parocliiality was not sus- 
tained.— R. V. Mytton (1860), 2 B. & E. 557 ; 
121 E. R. 209 ; sub nom. Mytton v, Thornbury 
(Churchwardens & Overseers), 29 L. J. M. C. 
109 ; 2 L. T. 12 ; 24 J. P. 180 ; 6 Jur. N. S. 341 ; 
8 W. R. 275. 

Division of parish.] — See No. 102, post 


Sect. 2.— UNION. 


See Poor Law Act, 1927 (c. 14), ss. 2, 3, 22-28. 

152. Power of authority to unite parishes — 
Parish having local Act & not consenting to union.] 
~ 7 -Poor Law (Amendment) Act, 1834 (c. 76), autho- 
rises the Poor Law Comrs. to constitute, as part 
of a union for the administration of the laws for 
the relief of the poor, a parish, having a local Act 
for the management of its poor, witliout the con- 
sent of the trustees or managers appointed under 
the local Act. — R. v. Poor Law (^Jomrs., Re 
Whitechapel Union (1837), 6 Ad. & El. 34 ; 2 
Nev. & P. K. B. 8 ; Nev. & P. M. 0. 303 ; Will. 
Woll. & Dav. 440 ; 6 L. J. M. C. 114 ; 1 J. P. 
195 ; 1 Jur. 428 ; 112 B. R. 13. 

Anmytations : — Consd. R. v. Poor Law Comrs., lie Holborn 
Union (1838), 3 Nev. & P. K. B. 77. Apld. R. v, St. 
James’s Westminster Governors & Directors of the 
Poor (1859), 33 L. T. O. S. 340. 


153. ,] — The parish of St. G. was 

created, under 10 Anne, c. 11, a parish for eccle- 
siastical purposes only, but for the relief of the 
poor & other parochial purposes it continued to 
lonn part of the parish of St. A., from which it 


had been severed. In various local Acts respect- 
ing these parishes they were spoken of as united 
parishes, & at the passing of Poor Law (Amend- 
ment) Act, 1834 (c. 76), the laws for the adminis- 
tration of relief to the poor were vested in a board 
of fifty guardians elected from the two parishes 
jointly; but neither of these parishes had ever 
maintained their poor separately : — Held : these 
parishes were not a union incorporated for the relief 
of the poor under any local Act, &, therefore, the 
Poor Law Comrs. might join them to a imion 
under Poor Law (Amendment) Act, 1834 (c. 76), 

8. 26, without the consent of two-thirds of the 
existing guardians, as required in certain cases 
by sect. 32. — R. v. Poor Law Combs., Be Hol- 
born Union (1838), 6 Ad. & El. 56 ; 3 Nev. & 
P. K. B. 77; 7L. J. M. C. 33; 2 J. P. 22 ; 2 Jur. 
108 ; 112 E. R. 21. 

154. Parish having no paupers or poor 

rate.] — Staple Inn Overseers v, Holborn Union, 
No. 119, ante. 

155. Consent of guardians of union.] — 

Under the Divided Parishes & Poor Law (Amend- 
ment) Act, 1876 (c. 61), the Ijocal Govommont 
Board has power to dissolve any union, whether 
formed under a general or a local Act. The con- 
sent of the guardians of a union is not required to 
the uniting of a parish with other parishes under 
Poor Law (Amendment) Act, 1844 (c. 101), s. 64. 
The consent required concerns only the gu^dians 
of the parish, where tliere are such guardians. — 
IjOcal Government Board v. South Stoneham 
Union, [1909] A. C. 57 ; 78 L. J. K. B. 124 ; 99 
L. T. 896 ; 73 J. P. 57 ; 25 T. L. R. 100 ; 63 
Sol. Jo. 97 ; 7 L. G. R. 167, H. L. ; revag. S. C. 
sub nom. R. v. Local Government Board, Ex p. 
South Stoneham Union, [1908] 2 K. B. 368, 
C. A. 

156. Union of unions.] — One union of parishes 
formed under 22 Geo. 3, c. 83, cannot unite with 
another such union, so that there shall be a joint 
occupation of one poorhouse for the paupers of 
two unions. 

The union of A. was formed under 22 Geo. 3, 
c. 83, & the union of B. was afterwards similarly 
formed. I'lie latter union not having any poor- 
house, arranged with union A. that its paupers 
shoidd be received into the workliouso of union 

A. , & the charges & expenses of maintenance be 
paid by union B. The workhouse Wfis onlarj^ed 
to afford this additional accommodation, & union 

B. was charged with the interest upon the money 
borrowed. The auditor of the district, in audit- 
ing the accounts of one of the townships in union 
B., disallowed certain items as p<ud to the treasurer 
of union A., on account of the x^aupers of the said 
liarish & the before-mentioned debt —Held : he 
was right in his disallowance, for the arrangement 
between the two unions was unlawful. — R. v. 
Shaw (I860), 29 L. J. M. 0. 211 ; 2 L. T. 435 ; 
24 J. P. 390 ; 8 W. B. 687. 

157. Dissolution of union — Compensation to 
officers for loss of office — Emoluments to be taken 
into consideration.] — The clerk to the guardians of a 
union, who was an attorney, was, by the dissolu- 
tion of the union, deprived of his office. He had, 
previously to the dissolution, been employed to 
conduct proceedings on behalf of the guardians 
under Lands Clauses Act, to obtain compensation 
in respect of lands within the union taken by a 
railwi^, & was to be paid for these services. The 
Poor Law Board in assessing the compensation to 
which ho was entitled [under Poor Law (Amend- 
ment) Act, 1867 (c. 106), s. 20] for the loss of his 
office or employment took into consideration^the 
profits so m^e by him, in addition to his salary : 



222 


PooB Law. 


Bed. 2, — ITnionJ 

— Held : the Poor Law Board, in so doing, had not 
exceeded their jurisdiction. — B. v. Poor Law 
Board (1871), L. R. 6 Q. B. 786 ; 41 L. J. M. C. 
16 ; 26 L. T. 304 ; 36 J. P. 327. 

158 , ,] — The parish of M. was 

managed by trusses under a local Act. On 
Jan. 1, 1866, Metropolis Management Act, 1866 
(c. 120), came into operation. By sect. 00 all the 
powers of the trustees, except such duties as 
relate to the a^airs of the church or the manage- 
ment or relief of the poor, ceased, & were trans- 
ferred to the vestry. The trustees continued as 
a body, having the management & relief of the 
poor. In Feb. the trust^s resolved that after 
Lady Day, 1867, the business of the board should 
be conducted by one clerk, with- the aid of a 
solr., & that the office of solr. be offered to S., 
who accepted the offer. On the passing of the 
Metropolitan Poor Act, 1867 (c. 6), the poor law 
board, imder sect. 73, directed that after July 7, 
1867, the relief of the poor in the parish of M. 
should be managed by a board of guardians 
elected according to the Poor Law Acts. By 
sect. 74 the gua^ians are subject to the same 
regulations as the guardians elected under the 
Poor Ijaw Acts. By sect. 76 officers & persons 
appointed or acting under any such local Act for 
any purpose of the relief of the poor, or otherwise 
in the service of the gfuardians . . . shall be 
entitled to continue in office after the constitution 
of the new board of guardians under this Act to 
the same extent as if this Act had not been passed, 
&: their seivice before the constitution of that 
board shall be reckoned in the omputation of 
any superannuation allowance to which they may 
become entitled. Provided that in any case any 
officer of a union or a parish shall bo deprived of 
his office by reason of the operation of this Act, 
the' poor law board may award to him such com- 
pensation for the loss of his office its emolu- 
ments, either by way of gross sum or by way of 
annuity, as to them shall seem reasonable. The 
board of guardians continued the appointment of 
S. as soil*., but the poor law board having refused 
to sanction it, as not being authoiised by sect. 74, 
the boaid of guardians gave 8. notice that his 
appointment would bo determined on Sept. 29, 
1867 : — Held : S. held an office within Metro- 
politan Poor Act, 1867 (c. 0) ; & ho had been 
deprived of his office by the operation of that 
Act, & was entitled to compensation. — R. v. 
Local Government Board (1874), L. R. 9 Q. B. 
148 ; 43 L. J. Q. B. 49 ; 29 L. T. 769 ; 38 J. P. 
165; 22W. B. 316. 

AnwMion : — Diltd. lie Oarponter & Bristol Corpn., [19071 

2 Sl. B» 617. 

159. What officers entitled— Solicitor.] 

— ^A local Act, by which a poor law union & a rur^ 
district were dissolved, provided that any officer 
of the guardians or rural district council who 
should be in office at the commencement of the 
Act, & who by virtue thereof should suffer direct 
pecuniary loss, should be deemed to be an officer 
entitled to compensation within Local Govern- 
ment Act, 1888 (c. 41), s. 120, &, that that sect, 
should apply accordingly. By sect. 100 of that 
Act the expression “ office ** includes “ any place, 
situation or employment,” & the expression 
“ officer ” is to be construed accordin^y. 

A firm of solrs. were during a period of about 
twenty-six years next before the commencement 
of the Act from time to time employed by the 
board of guardians of the union & the rural dis- 
trict coimcil to do such legal work as those bodies 
required to have done, receiving by way of re- 


muneration for that work the usual professional 
costs & charges payable to solrs. for such work ; 
& during that period no other solr. was employed 
by the board of guardians or council : — Held : 
the solrs. so employed could not be considered as 
officers of or as holding any “ place, situation or 
employment ” under the board of guardians or 
rural district council within Local Government 
Act, 1888 (c. 41), ss. 100, 120 . — Be Carpenter & 
Bristol Corpn., [1907] 2 K. B. 617 ; 76 L. J. 
K. B. 1145 ; 97 L. T. 461 ; 71 J. P. 417 ; 23 
T. L. R. 654 ; 61 Sol. Jo. 689 ; 6 L. G. R. 977, 
C. A. 

160. Effect of dissolution.] — ^In replevin 

for taking goods in the workhouse of the W. 
Union, against the guardians of C., incorporated 
by a local Act, defts. avowed as lanffiords for rent 
in arrear, & the tenancy was put in issue by a 
plea in bar. It appeared in evidence that by an 
order of the Poor Law Comrs., made on Sept. 16, 
1835, which piuported to be founded on the con- 
sent of two-thii^s of the guardians of C., such 
union was ordered to be dissolved ; & on Sept. 17 
another order of the Comrs. was made under the 
provisions of the Poor Law (Amendment) Act, 
1834 (c. 76), that the parishes comprised in the 
union of C. should, together with others, be formed 
into the union of W. Prom the date of the latter 
order the guardians of the W. Union used the union 
house formerly belonging to the C. Union for the 
poor of their union, & payments expi*essed to be 
for rent had been made by the guardians of the 
W. Union to the treasurer of the C. Union until 
Sept. 1838, when the payments were made 
generally, but receipts were given by the treasurer 
as for itsnt. On that day a sum of money was 
paid by the W. Union to the C. Union as a balance 
for the furniture, etc., in the workhouse. In Jan. 
1841, the Poor Law Comrs. made an order, which 
recited iliat .the premises in question had, under 
the order of Sept. 17, become convertible to tlie 
use of the W. Union, & had since been used & 
occupied by the poor of such union, & directed the 
guardians of the W. Union to pay to the treasurer 
of the C. Union a yearly rent as compensation for 
the use of the premises. This order appeared to 
have been acted on by both parties ; — Held : 
(1) pltfs. were not estopped, by having sued 
defts. as a corpn., from giving in evidence the order 
of Sept. 16, 1835 ; (2) the effect of that order 
was not ipfto facto to dissolve tlie incorporation 
for all purposes ; (3) this order was acl^ssible 
in evidence, without proof of the consent of two- 
thirds of the guardians of the C. Union, as that 
corpn. had since ceased to perform the duty of 
providing for &; taking care of the poor, a jury 
might rightly presume that it operated as a valid 
dissolution ; (4) supjMDsing upon the dissolution 
of the C. Union the property in the workhouse was 
diverted from it, of which quaere, yet that if the 
guardians of W. had contracted with them as 
owners expressly or impliedly, the mere want of 
legal ownership would not take away their right 
to distrain; (6) under the circuznstances tee 
occupation of the workhouse by the W. Union 
must be referred to the order of the Comrs., which 
must be pi‘esumed to have been communicated 
to the C. Union, & not to any contract creating 
tee relation of landlord & tenant between the 
parties. — ^Woodbridgb Union v. Golneis Union 
(1849), 13 Q. B. 269 ; 18 L. J. Q. B. 126 ; 12 
L. T. O. S. 421 ; 13 J. P. 409 ; 18 Jur. 803 ; 116 
£. R. 1266. 

161. Union formed under local Act.] — 

Local Government Board v. South Stoneham 
Union, No. 166, ante. 
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162, Division of parish— Loss of benefit of Poor 
Law ActsJ — pansh cannot legally be divided 
for the relief & maintenance of the poor, unless it 
cannot otherwise have the full benelit of Poor 
Relief Act, 1601 (c. 2 ). — ^Bastock v, Ridgway 
( 1827), 6 B. & C. 490 ; 9 Dow. & By. K. B. 686 ; 
4 Dow. & By. M. G. 424 ; 6 L. J. O. S. M. C. 139 ; 
108 B. B. 634. 


^nnotertona Apld. Price v, Quarrell (1842), 12 Ad. & El. 
784. Reid. R. V. Clayton (1849), 13 Q. U. 354. 


163. Alteration of boundaries of union— Adjust- 
ment of property Sc liabilities — ^Adjustment between 
unions— Not between union Sc transferred area.] — 

By an order under the Local Government Acts, 
1888 (c. 41), & 1894 (c. 73), part of a township 
within the area of a union was detached from it Sc 
transferred to another union. On a claim by the 
union from which the transfer had been made 
for an adjustment, under Local Government Act, 
1894 (c. 73), s. 68, of the property, debts, & liabUi- 
ties affected by the transfer : — Held : any such 
adjustment must be made between the two 
unions, & not between the union from which the 
transfer had been made & the area transferred. — 
Re Bocitdale Union & Hahungden Union, 
[1899] 1 Q. B. 640 ; 68 L. J. Q. B. 631 ; 80 L. T. 
146 ; 47 W. B. 322 ; 15 T. L. B. 223 ; 43 Sol. Jo. 
277, C. A. 


Annotations Consd. Re Buckingrhamflhire County Council & 
Hortfordshlro County Council, [1899] 1 Q. B. 615 ; Catcr- 
ham U. C. v. Godstoiie R. C.. [1904] A. C. 171. Reid. 
Re St. Thomas U. D. 0. & Hcavltroe U. D. C. (1902), 80 
L. T. 153 ; Re Durham County Council & West Hartlepool 
Corpn. (1905), 3 L. G. R. 738. 


164. Adjustment must be final.] — 

Where, on the separation of a parish from a union 
which it previously formed part under the Poor 
liaw (Amendment) Act, 1834 (c. 70), s. 32, the 
Local Government Board by an order intended 
to be made under that sect, directed that sums 
payable annually by the county council to the 
union under the Local Government Act, 1888 
(c. 41 ), s. 24 (2) (d) & B. 26 (1), should be apportioned 
between the union & the parish in each year accord- 
ing to their respective ratable values for the time 
being : — Held : the Local Government Board had 
no power to make such an order, inasmucli as 
Poor Law (Amendment) Act, 1834 (c. 76), s. 32, 
contemplates a final settlement between the two 
bodies based on an estimate of the existing pro- 
portionate values of their respective interests in 
the property to be appoHioned. — B. v. Local 
G ovERimRNT Board, [1901] 1 K. B. 210; 70 
L. J. Q. B. 272 ; 83 L. T. 648 ; 65 J. P. 36 ; 49 
W. B. 226 ; 17 T. L. B. 120 ; 45 Sol. Jo. 137, 
C. A. 

165. Increase of burden on ratepayers 

— ^Evidence.] — ^By a Provisional Order, coniirmed 
by 1 & 2 Geo. 6, c. xxxvi, the city of B. extended 
its municipal boundaries, & a new Poor Law area 
was created. Certain unions Sc parishes were 
amalgamated to form the new Birmingham union, 
« certain parishes which did not lie within the 
boundaries as extended were transfeiTed to the 
T., M, & Br. unions. 

By art. 2, of a Provisional Order of 1912, con- 
fined by 2 & 3 Geo. 6, c. Ixii, it was provided 
that “ On any adjustment made otherwise than 
by agreement for the purpose of the Order, or of 
the confirming Act, under sect. 32 or sect. 62 of 
the Local Government Act, 1888, or either of those 
8^t«. as modified or adapted by the order, pro- 
visions shall be made for the payment to any 
council or other authority affected by the order 


of such a sum as seems equitable in accordance 
with the rules contained in the first schedule to 
this order in respect of any increase of burden 
which will probably be thrown on the ratepayers 
of the area of that council or other authority in 
meeting the cost incurred by that council or other 
authority in the execution of any of their powers 
& duties in consequence of any alteration of 
boundaries affected by the order, or other change 
in relation to which the adjustment takes place.” 

Buie 1 of the first schedule of the order provided 
that : “ Regard shall be had to — (a) The difference 
between the burden on the ratepayers which will 
properly be incurred by the council or other 
authority affected by the order in meeting the cost 
of executing any of their powers Sc duties, Sc the 
burden on the ratepayers wliich would properly 
have been incurred by tliat council or other 
authority in meeting such cost had no alteration of 
boundaries or other change taken place.” 

An arbitrator appointed ix) adjust financial rela- 
tions between tlie new B. Union on the one hand 
Sc the T., M., & Br. Unions on the other gave the 
new B. Union no compensation for any alleged 
increase of burdtjn in respect of their loss of the 
transferre<l paiishos. In determining what was 
equitable, he was, in accordance with the above- 
mentioned scluiduJe, to have regard to the differ- 
ence between the burden on the ratepayers of the 
new B. union, wliich would properly be incurred 
by the union in meeting tlie cost of executing any 
of their powers & duties Sc the burden on these 
ratepayers which would have jiroperly been in- 
curred by the new B. Union in meeting such costs 
had no alteration of boundaries taken place. The 
ncyv B. Union provided os their sole evidence for 
the arbitrator, evidence as to the amount which 
the parishes severed from the imions, now amalga- 
mated as the new B. Union, contributed before 
the amalgamation to the unions of which they 
then formed part, & they contended that, what- 
ever the expenditure of the new B. Union it would 
have been less by this contribution had the several 
parishes still formed pari of the new union. The 
arbitrator held that this evidence alone did not 
enable him to decide the question asked, as the 
amalgamation of unions would probably create 
great economies in administration ; & he awarded 
that the new B. Union were not entitled to have 
provision made for the payment to them of any 
sum under art*. 2 of the said order of 1912 : — 
Held : the arbitrator was right. — ^Birmingham: 
Union v, Tamwobth Union, Same v. Meriden 
Union, Same v. Bromsgrove Union (1916), 116 
L. T. 342 ; 80 J. P. 425 ; 14 L. G. R. 826. 

166. Portion of one parish added to another 

in different union — Order not purporting to affect 
union boundaries — Poor Law Union of added por- 
tion.] — Land forming part of parish D. in the poor 
law union of Bootle was, by order of the county 
council confirmed by the Ijocal Government 
Board, transferred to parish S. in the union of 
Whitehaven, & parish 8. was transferred from the 
rural district of Whitt'havcn to the rural district 
of Bootle. The order di<l not purport to affect 
the boundaries of the Unions : — Held : the whole 
of parish S., as cnlargc^d by the order, was com- 
prised within tlie union of Whitehaven. — ^Bootle 
Union v, Whitehaven Union, [1903] 2 Oh. 142 ; 
72 L. J. Oh. 682 ; 89 L. T. 237 ; 67 J. P. 326 ; 61 
W. B. 5.50 ; 19 T. L. R. 453 ; 47 Sol. Jo. 614 ; 
1 L. G. R. 585. 

SeCf also, Pari V., Sect. 2, post. 
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Part ill. — Workhouses. 


Sect. 1.— ESTABUSHMENT. 

See Poor Law Act, 1027 (c. 14), ss. 48-62, 161, 
205, 212 (J ), 244. 

167. Power of authority to direct building of 
workhouse — ^Discretion of authority.] — ^The Poor 
Law Comrs., under Poor Law (Amendment) Act, 
1834 (c. 76), s. 23, by consent of the guardians of 
an union, ordered them to purchase land & build 
a workhouse thereon for the union. On motion 
for a certiorari^ upon the ground that one of the 
parishes of the union already had a workhouse, 
which might be altered to suit the purpose, the 
ct. refused the rule, & would not inc^uire into the 
soimdness of the discretion exercised by the 
comrs. — Be Newport Union, R. v. Poor Law 
Comrs. (1837), 6 Ad. & El. 64 ; 112 E. R. 20. 

168. Consent of majority of guardians 

necessary.] — ^Where, by order of the Poor Law 
Comrs., under Poor Law Amendment Act, 1834 
(c. 76), s. 30, guardians are appointed to administer 
the poor law in a single parish, the consent to an 
order for building a workhouse in such parish, 
under Poor Law Amendment Act, 1834 (c. 76), 
s. 23, must be given by a majority of the guardians, 
as it is, in the case of a union, under Poor Law 
Amendment Act, 1834 (c. 76), s. 38 ; & not by a 
majority of the ratepayers. When the Poor 
Law Comrs., under the privilege given by Poor 
Law Amendment Act, 1834 (c. 76), s. 106, show 
cause in the first instance against a motion for a 
ceriiorarit & succeed, the ct. will grant them costs, 
if proper ground appear for it, though the general 
rule of practice is that a party showing cause in 
the first instance shall not have costs. — ^li. v. 
Poor Law Comrs., Re St. Mary Abbots (1846), 
9 Q. B. 291 ; 1 New Mag. Cas. 583 ; 7 L. T. O. 8. 
266 ; 11 Jur. 99 ; 10 J. P. Jo. 387 ; 115 E. R. 
1285 ; sub nom. Be St. Mary Abbott’s Ken- 
sington Parish, 16 L. J. M. C. 29. 

169. What constitutes workhouse — Cottages let 
byi parish at undervalue — To tenants occasionally 
receivlnj^ relief.] — ^Eight cottages were erected by 
the parish of \V., for the better lodging the im- 
potent & other poor, partly by means of benefac- 
tions, & partly by a fund raised under an enclo- 
sure act, according to which such fund was to be 
applied to the relief of the poor, & accounted for 
as rates. The cottages were repaired out of the 
poor rate. Four of these cottages were always 
let, at a rent under their value, to industrious 
labourers : these tenants paid no poor rates, & 
occ^ioi^ly received relief ; but at the time of 
their being admitted were likely to pay the rent, 
which was always collected ; — Held : these four 
cottages were not workhouses for the purposes 
of Poor Law Amendment Act, 1834 (c. 76), Union 
di; Parish Property Act, 1835 (c. 69). — Cantrell 
V. Windsor Union (1838), 4 Bing. N. C. 348 ; 1 
Am. 133; 5 Scott, 716 ; 7 L. J. M. C. 77; 132 
E. R. 822. 

170. Alteration & enlargement of workhouse — 
Authorised by statute — ^Discretion of guardians as 
to nature of alterations.] — Where, under an Act of 
Parliament, the parties to whom powers are 
delegated confine themselves within the limits 
prescribed them, this ct. will not interfere. 
Where alterations in workhouses are authorised by 
Act of Parliament, this ct. will not interpose with 
reference to the particular nature So degree of the 
alterations contemplated, or decide whether they 


be judicious or not. The principle on which the 
ct. interferes in the cases of railway cos. So other 
like bodies. Right of comrs. under Poor Law 
Amendment Act, 1834 (c. 76), to alter So enlarge 
a parish workhouse, for the purposes of the union 
in which that parish is situate. 

This ct. only interferes where a party or body 
h|U3 no power or authority given it to take a parti- 
cular step or proceeding, as is frequently the case 
with reference to railway and other companies, 
where they do not keep themselves withm the 
powers given them by Act of Parliament (Lord 
COTTENHAM, C.). — ^PllBWIN V. LEWIS (1838), 4 
My. So Ct. 249 ; 2 Jur. 175 ; 41 E. R. 98 ; sub nom. 
Prewin So Southgate v. Holborn Union, 6 Ad. 
So El. 73, n., L. C. 

Annnlationa .— Bofd. A.-G. V. Compton (1842). 1 Y. & C. Ch. 

Cas. 417. Mentd. Plm v. Wilson (1848). 17 L. J. Ch. 428 ; 

Oldaker v. Hunt (1855), 6 De G. M. & G. 376 ; A.-a. v. 

Manchester (Bp.) (1867), L. R. 3 Eq. 436. 

171. Guardians must submit plans So esti- 

mates — If required by authority.] — If guardians 
of the poor of a parish, when about to enlarge or 
rebuild their workhouse in execution of powers 
given them by a local Act, are required by the 
Poor Law Comrs. to submit the plans So estimates 
to them. So refuse to do so, the comrs. may, under 
Poor Law Amendment Act, 1834 (c. 76), ss. 16, 
21, make an order forbidding them to proceed in 
any alteration or addition to such workhouse, or 
apply, raise or borrow any money for that pur- 
pose, till the plans So estimates be submitted to 
So approved by the Comrs. — R. v. Poor Law 
Comrs., Re Brighthelmston Parish (1842), 3 
Q. B. 325 ; 3 Gal. & Dav. 616 ; 114 E. R. 531 ; 
sub nom. R. v. Poor Law Comrs., Be Brighton 
Union, 6 J. P. 617 ; 6 Jur. 989. 

172. Acquisition of land for workhouse — Costs 
of completion.] — The ct. will, under Union So 
Parish Property Act, 1835 (c. 69), order the 
guardians or overseers to pay all necessary costs 
incurred in completing purchases under the Poor 
Law Act. — Re Guiltcross Union, Ex p. Albe- 
marle (Earl) (1838), 7 L. J. Ex. Eq. 63 ; 2 Jur. 
415. 

AnnfftatUm .— Refd. Re Bromley Union (1845). 4 L. T. O. S. 

430. 

173. ,] — ^Under Union & Parish Pro- 
perty Act, 1835 (c. 69), which enables the Poor 
I-iaw Guardians to purchase, but not compulsorily, 
lands of persons under disability. So empowers the 
ct. to order the expenses attending the purchase 
payment into ct., or application for reinvestment, 
to be paid by the Poor Law Guardians, but makes 
no further provision for payment of the expenses 
of the investigation of title on a reinvestment ; — 
Held : such expenses are, on the interpretation 
of the whole Act, payable by the Poor Law 
Guardians . — Re Byron’s (Lady) Settlement 
(1853), 4 De G. M. & G. 094 ; 43 E. R. 679, L. JJ. 

Annotation: — ^Hentd. Re Eastern Oouutios Ry., Ex p. 

Sawstou (1868), 27 L. J. Ch. 755. « 

174. In whom property vested.] — ^Where 

a deed purported to convey ** a messui^ or 
tenement formerly used as a workhouse, in the 
occupation of W. with the appurtenances,” So it 
was shown that there was a small garden adjoin- 
ing, which had been always occupied by W. as 
master of the workliouse : — Held : the garden 
passed, So the grantor could not afterwards be 
admitted to narrow the operation of his grant by 
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showing that the conditions of sale, signed by the 
vendee at the time of the sale, expressly excepted 
the garden ; or by proving subsequent declara- 
tions of the grantee that it had not been purchased 
by him. 

Union & Parish Property Act, 1835 (c. 19), does 
not transfer the legal estate in a parish workhouse 
from the overseers & churchwardens to the 
guardians of the union of which the parish forms 
a part, though Union & Parish Property Act, 
1835 (c. 69), s. 3, authorises the guardians to “ sell, 
exchange, let,” “ dispose of,” ” convey, assign,” 
& “ transfer ” it to the purchasers. — Dob d. 
Norton v. Webster (1840), 12 Ad. & El. 442 ; 
4 Per. & Dav. 270 ; 9 L. J. Q. 11. 373 ; 4 Jur. 
1010; 113 B. R. 879. 

Jnnatatims :—Apld. Worge v. Rclf (1842). 11 L. J. M. C. 

125. Mentd. Doo d. Hemniiug v. Willetts (1841)). 7 C. B. 

701) ; Watoliam v. East Africa I'rotectorato, [1919] 

A. O. 533. 

175. .] — Union & Parish Pi*operty 

Act, 1835 (c. 09), does not transfer the legal estate 
in parish property from the churchwardens & 
overseers to the guardians of the union, of which 
the parish forms a part. 

W^here a title, not complete in the parish ofllcers 
at the time of the passing of that Act, is after- 
wards completed by a twenty years’ possession, 
the legal estate so obtained vests in the chm*ch- 
wardens & overseers, & not in the guardians. 

The possession of the agent of the guardians is 
the possession of the chui*chwardens & overseers. 
— WoRGE V, Kelp (1842), 11 L. J. M. O. 125. 

176. Conveyance to trustee for guardians — 

Validity of.] — ^By indenture, dated in 1882, B., in 
consideration of £30 conveyed a house t-o C, & 
his heirs, to the use of himself for life, with re- 
mainder to the use of N. & E., who were ovei*seers 
of tlie parish of H., their heirs & assigns for over ; 

6 it was declared that tlie overseers paid the 
£30 out of parish moneys & that tlie premises 
were conveyed to them in trust to permit the 
same to be used as a poor house to place paupers 
therein belonging to the parish of H. ; — Held : 
tlio convcsyance was not void under the Statutes 
of Mortmain. — ^Burnaby v. Barsby (1859), 4 
II. & N. 690 ; 33 L. T. O. S. 280 ; 23 J. P. 503 ; 

7 W. R. 693 ; 157 B. R. 1012 ; sub nom, Barnaby 
V. BARDSLtiY, 28 L. .T. Ex. 326. 

Annotation : — ^N.P. WiJbster «. Southey (1887), 36 Ch. D. 9. 

177. Charitable use.”] — ^By a lease, dated 

1747, after reciting that the inhabitants of the 
parish of Q. had resolved to build a woi-khouse for 
the better reception & employment of the poor 
of tlie parish, & had applied to the lessor for a 
lease of the land, demised, & that tlie lessor, ” in 
order to encourage so good a work,” had consented 
to grant the lease, a piece of land was demised 
for a term of a himdred & fifty years, to commence 
from a day fifteen days later than the date of the 
lease, at the yearly rent of Is., to several persons, 
one of whom was the vicar of &., in trust that the 
lessees might build a workhouse upon the land 
” for the better reception & employment, & for 
the lodging & entertainment only of all the poor 
people of the parish of G., for the time being 
during the said term, in such manner as they, 
or the major part of them, shall think fit, at the 
proper costs & charges of the inhabitants of the 
said parish of G., or otherwise, & not to be let, 
mortgaged for money, or assigned, to any other 
use, intent or pui^iose whatsoever.” It was 
agreed that, if the inhabitants should discontinue 
the prescribed use of the building so to be erected, 
& should be willing to deliver it to the landlord, 
it should be lawful for them to do so, he paymg 
to the churchwardens or overseers of the parish 

J. — ^VOL. xxxvu. 


the then value of the building. The deed was not 
enrolled under Charitable Uses Act, 1736 (c. 36). 
A workhouse was duly erected on the demised 
land pursuant to the lease. In 1862 the work- 
house being no longer required, was pulled down, 
& no rent having been paid under the lease since 
1776, the site was conveyed to a purchaser in fee 
under Union & Parish Property Act, 1835 (c. 69), 
enabling parish authorities to sell the sites of 
disused workhouses. An action having been 
brought by a person claiming to be the reversioner 
against persons — as alleged assigns of the lease — 
claiming under the purchase of 1862, to recover 
the arrears of rent : — Held : the lease was a le^e 
for ” charitable uses ” ; it failed to comply with 
the requirements of Charitable Uses Act,^ 1736 
(c. 36), in that, besides non-enrolment, it did not 
take effect in possi^ssion, & contained reservations 
in favour of the grantor in the shape of rent, & 
something in the nature of a right of pre-emption : 
these defects were not cured by Poor Law (Amend- 
ment) Act, 1844 (c. 101), s. 73, that Act curing 
only one defcict, namely, want of enrolment : & 
the lease was accordingly void ah initio, ^ Stat. 
Limitations began to run against the grantor, if 
not from the execution of the lease, at ail events 
from the time the rent ceased to be paid : — 
Semhle : land acquired by parish oificei'S to enable 
them to perform their statutory obligations, as 
for instance, by providing a workhouse, is land 
acquirod for a ” charitable use.” — Webster v, 
Houtuby (1887), 36 Ch. D. 9 ; 56 L. J. Ch. 785 ; 
56 L. T. 879 ; 52 J. P. 36 ; 35 W. R. 622 ; 3 


T. L. R. 628. ^ 

Anthotationn : — Mcntd. llaigh & Baxter v. West (1893), 08 
Jj. T. 631 ; Jir Vorrall, National Trust for PIooch of 
MlHtoric lutorcHt, or Natural Beauty v. A.-Q., [1916] 


1 Oh. 100. 


-See Charities, Vol. VIII., pp. 255, 


257, Nos. 165, 186. 

Necessity for fencing machinery in engine house 
in workhouse.] — -See Factories, Vol. XXIV., p. 
902, No. 30. 

Supply of gas to workhouse.] — See Gas, Vol. 
XXV., p. 478, No. 62. 

Supply of water to workhouse.] — See Water 
Supply. 


Sect. 2.— MANAGEMENT AND CONTROL OF 
INMATES. 

See Poor Law Act, 1927 (c. 14), ss. 48, 51—62, 
231-235. 

178. Permission to able-bodied pauper to quit 
workhouse — ^Leaving family in workhouse — Ref^al 
by guardians — Liability.] — An action against 
guardians of the poor by an able-bodied pauper, 
who has been imprisoned for refusing to return 
to the workhouse, & who claims to be entitled 
to leave bis pauper family in the workhouse, & 
to go out alone, cannot succeed in the absence of 
proof of malice on the part of dofts. 

Qu: whether the pauper under such cii*cum- 
stances has the right to leave liis family in the 
workhouse. — ^Burge v» Power (1886), 2 T. L. R. 


f UV/. 

179. Admission to workhouse — Child of lunatic 
mother born in asylum — Mandam^.] p. 

Wyatt (Sir W.) k Middlesex JJ. (1888), 4 


T. L. R. 384, D. C. 

180. “ Misbehaviour by inmates — ^Wilful dis- 
obedience.] — ^Wilful disobedience by a pauper of 
a lawful order of a workhouro ofificied is not 
necessarily ** misbehaviour ** within Poor Relief 
Act, 1816 (c. 137), s. 6 .— Mile End Union v. 
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Serf. 2. — Management and control of inmates. Part 
IV. Seels. 1 cfe 2 ; StA-sects. 1 <& 2.] 

SiM8, [1906] 2 K. B. 200 ; 74 h. J. K. B. 647 ; 
02 L. T. 238 ; 69 J. P. 145 ; 21 T. L. B. 241 ; 
40 Sol. Jo. 261 ; 3 L. G. B. 349 ; 20 Cox. C. C. 
807, D. 0. 

Annotaiion : — Distd. Holland v. Peacock, [1912] 1 K. B. 154. 

181, Act of Immorality.] — An act of 

immorality committed by a pauper in a work- 


Law. 

house is evidence of ** misbehaviour ” by the pai^r 
within Poor Relief Act, 1816 (c. 137), s. 5. — 
Holland v. Peacock, [1912] 1 K. B. 164 ; 81 
L. J. K. B. 266 ; 106 L. T. 967 ; 76 J. P. 68 ; 
10 L. G. R. 123 ; 22 Cox, C. C. 630, D. C. 

Annotaiicn: — ^Mentd. Retail Dairy Co. v. Clarke, [1912] 
2 K. B. 388. 

Misconduct or negligence of officer.] — See Part I., 
i Sect. 6, sub-sect. 7, B., ante. 


Part IV. — Relief of the Poor. 


Sect. 1. — IN GENERAL. 

See, generally. Poor Law Act, 1927 (c. 14), ss. 
34-40. 

182. Classes entitled to relief — Statutory pro- 
vision.] — ^A.-G. v. Meethyr Tydfil Union, No. 
188, post. 

See, now. Poor Law Act, 1927 (c. 14), s. 34. 

183. Destitute person having no means to 

maintain himself — Person able to work.] — ^A.-G. v. 
Merthyr Tydfil Union, No. 188, poet 

184. Person able to obtain work on 

reasonable terms.] — A.-G. ‘v. Merthyr Tydfil 
Union, Nb. 188, post. 

Out-rellef.] — See Nos. 188-101, post. 


Sect. 2.— KINDS OF RELIEF. 

Sub-bbct. 1. — Out-R.oliep. 

See Poor Law Act, 1927 (c. 14), ss. 34, 35, 63-08, 
73-77, 184-189. 

185. Able-bodied pauper — Discretion of guar- 
dians In classifying.] — ^Wibe’s Case (1670), 1 Vent. 
69; 86E. R. 48. 

Annotation Reid. A.-G. v. Merthyr Tydfil Union, [1900] 

1 Ch. 51G. 

186. Person capable of light work not 

necessarily able-bodied — Onus of proof that discre- 
tion wrongly exercised.] — The fact that a pauper is 
capable of doing some work docs not necessarily 
constitute him an able-bodied pei^son, & the fact 
that he is incapable of doing full work docs not 
necessarily constitute him a not able-bodied or 
infirm person. 


Where a son has agreed with ^ardians to con- 
tribute to the support & maintenance of his 
father “ for & during so long a time as lie shall bo 
chargeable to the common fund of the said union,’’ 
& the father, at the time he commences to be so 
supported & his son commences to contribute, is 
so chargeable, in an action for arrears under the 
agreement the onus is upon the son to prove that 
the discretion of the guardians in classing his 
father as still chargeable has been wrongly exer- 
cised. Proof of the mere fact that when his father 
was receiving 12«. a week out-relief from the 
guardians he was doing liglit work at a baker’s, 
for which he received 13«. a webk, some bread & 
an occasional meal, does not necessarily discharge 
that onus. — Barnet Union v. Tilbury (1909), 
73 J. P. 466 ; 7 L. G. R. 993, D. C. 

187. Duty of overseers to find employment 

— Whether relief other than paid work may be ^ven.] 
— Overseers of the poor are bound to endeavour to 
find work for the able-bodied poor who arc out 
of employment. Qu: whether they can legally 
give relief such persons, olhervdse than by 
setting them to work & paying them for their 
labour. — R. v. Collett (1823), 2 B. & 0. 324 ; 
3 Dow. & By. K. B. 582 ; 2 Dow. & Ry. M. 0. 
136 ; 2 L. J. O. 8. K. B. 44 ; 107 E. R. 404. 
Annotatimh : — ^Reld. A.-G. v. Merthyr Tydfil Union, [1900] 

1 Ch. 5 1C. 

188. Persons entitled to relief — Not able-bodied 
men unemployed by reason of strike.] — (1) The 

classes of persons who arc entitled to poor law 
relief are still, notwitlistanding subsequent legisla- 
tion, the same as those mentioned in Poor Relief 
Act, 1601 (c. 2), B. 1. Able-bodied men who can, 
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1821. Classes eniiUed to relief — 
Sitaiutmy provisiun.] — Biudoewater 
Overseers v. Port Medway Over- 
seers (1882), 16 N. S. 11. (4 li. & G.) 
88.— CAN. 


182ii. .1 — R, V . Gull 

Lake Township (1916), 34 W. L. R. 
222 ; 10 W. W. R. 246.— CAN. 

182 iii. .] — Krrrobert 

Union Hospital v. Grass Lake RuraIj 
Municipality, No. 381, [1925] 1 

D. L. B. 173: 19 Saak. L. R. 132; 
[19241 3 W. W. R. 778.— CAN. 


182 iv. .1— The intention of 

Hosnital Sc Charitahio InstitutionB Act 
is that ©very Indigent porsou who 
residos in Ontario fihall nave proper 
medical treatment, Sc that. In ceae of 
bla inability to pay, some municipality 
in the Province ahall ho ohoigoablo 
with Ilia mainteiumce Sc treatment in a 
hnapltal. — Toronto General Hos- 
pital Trustees v. Renfrew Cobpn. 
(1926), 58 O. L. R. 71.— CAN. 


, 182 v. .]— Where on In- 

digent person haa not applied to a 
mmildpality for modi^ treatment or 
attendance Sc the munieipaiity baa not 
authorised aueh treatment or attend- 
ance, it cannot be made liable therefor 


under Rural Municipality Act, R. S. S., 
1920, c. 89, to a phyaician or other 

S oraon who has given his Borviooa. — 
utherland V. Canwood Rural 
Municipality, [1925] 3 W. W. R. 
781.— CAN. 

182 vi. .] — National Sani- 

tarium AssocN. V. Mattawa Cobpn., 
[19251 2 D. L. R. 491 ; 66 O. L. R. 474. 
—CAN, 

182 vli. .] — Hoepltals & 

Gharltable Institutiona Act makes a 
munioipalitY liable for payment of ibo 
hoapital charges for treatment of 
indigent persons who, when admitted 
into the hospital, were actually resl- 
donts of that mimioipality, not for the 
treatment of persons who may have 
visited the municipality for a tempo- 
rary purpose. — National Sanitarium 
Assoon. V. Toronto Corpn., [1920] 3 
D. L. R. 279 ; 69 O. L. R. 16.— 43AN. 

182 viii. .1 — The words “euiy 

inmate or inmates of tho workhouse,*' 
I'oor Relief (Ireland) Aot, 1862 (o. 83), 
8. 7, are confined in their interpretation 
to tho destitute poor. Sc do not extend 
to persons who, although poor, are 
not destitute. Sc have been admitted 
to the workhouse infirmary for tem- 
porary medioal or suisdoal relief. — R. 
V. Browne, [1918] 2 I. ft. 583. — IR. 


182 ix. — .] — Able-bodied 

persons are absolutely exdhidod from 
relief out of funds raised by assossmon 
for relief of tho poor under 8 & 9 Vlot. 
o. 83. — Jaok V. ISDALE (1866), L. R. 1 
Sc. & Dlv. ].— SCOT. 

182 X. .] — ^Macphekson V. 

Kilmore &■ Kilbride Parish Goun- 
OIL, [1921] S. C. 300.— SCOT. 

182 xi. .] — ^Melrose Parish 

Council tj. Gordon Paribh Gounoil, 
[19241 S. G. 1034.— SCOT. 

182 xii. .]— Tho wife of an 

able-bodied man witli a known address 
in Scotland, who was living apart from 
her husband Sc who was destitute Sc 
unable to work owing to the state of 
her health, was not a proper object of 

S aroohial relief ; Sc, accordingly, that 
lo cost of the relief which Had been 
given to her could not be recovered 
by tho roUoving parish from tho parish 
of the hu8band*s settlement. — Ulab- 
oow Parish Gounoil v. Ruthbrulen 
Parish Gounoil, [1925] S. O. 79. — 
SCOT. 

r. Biffhi of person gratuiUmslv keep- 
ing destUuU person — To recover cost of 
upkeep from corporation.] — Re Mo- 
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if they choose, obtain work which will enable 
them to maintain themselves, their wives & families, 
but who, by reason of a strike or otherwise, refuse 
to accept that work, are not entitled to relief, 
except that, if they become physically incapable 
of working, the miardians may, to prevent their 
starving, give them temporary relief. But in 
that case the guardians ought to prosecute them 
under Vagrancy Act, 1824 (c. 83), s. 3, as “ idle 
& disorderly persons.” The wives & children of 
such men, however, are entitled to relief, though 
they themselves are not. Semblc : men who are 
prevented from accepting work by fear of physical 
violence are entitled to relief. 

(2) A general strike of workmen does not of itself 
create a case of ” sudden & urgent necessity ” within 
Poor Law (Amendment) Act, 1834 (c. 76), s. 64. 

(3) ^e High Ct. has jurisdiction to restrain 
guardians from applying the poor rates improperly. 
But this jurisdiction does not interfere with the 
power of the Jjocal Government Board under 
Poor Law Audit Act, 1848 (c. 91), s. 4, to remit 
improper payments by guardians which have 
been disallowed by the auditor. 

Pltfs. claimed an injunction to restrain defts. 
from applying the rates in the relief of able-bodied 
men who coiild have obtained work, but who 
refused to accept it, also a declaration of the 
illegality of such an application of the rates. At 
the trial of the action pltfs. did not ask for an 
injunction : — Held : the ct. had jurisdiction, & 
ought to make a declaration that any payment 
out of the rates for setting to work or for the 
relief of able-bodied men who could at the time 
obtain & perform work at wages sufficient to 
support themselves & their wivtis & families, 
if any, was unlawful & ought te be disallowed 
by the auditor of the guardians’ accounts ; but 
the declaration was not to include relief given to 
or for the wives & children of such men, & was 
in no way to affect the power of the Local Govern- 
ment Board to remit such disallowed payments, 
althougli unlawfully made, under any statute 
enabling them to do so. — ^A.-G. v. Merthyr 
Tydfil Union, [1900] 1 Ch. 516 ; 69 L. J. Ch. 
299 ; 82 L. T. 662 ; 64 J. P. 276 ; 48 W. li. 
403 ; 16 T. L. R. 261 ; 44 Sol. Jo. 294, 0. A. 
Amwiatimis : — As to (1) Folld. A.-Q. v, Bedwellty Union 

(1900), 44 Sol. Jo. .S28. Apld. A.-O. v. Poplar Union 
L (1924). 40 T. L. K. 752. ReM. Poplar Union v. Martin 

(1904), 91 L. T. 650 ; LowiPham Union v. Nice, [1924] 
w 1 K. B. 618. As to (3) Apid. A.-G. v. Tottenham U. D. C. 

(1900), 8 L. G. B. 96 ; A.-G. v. East Barnet Valley U. D. O. 

(1911), 75 J. P. 484. Reid. R. v. L. G. Board, Ex p, 

Arlldtre. [1914] 1 K. B. 100. 

189. ,] — ^a.-G. V. Bedwellty Union 

(1900), 44 Sol. Jo. 328. 

190. ,] — A board of guardians 

deliberately made unlaw'ful payments of poor 
relief to able-bodied strikers, & when invited by 
some rateiiayers to admit liability & to submit 
te a surcharge they refused to make any admission, 
& an action was brought by the A.-G. against the 
guardians on the relation of ratepayers for a 
declaration that the payments were unlawful. 
After action brought the district auditor, on his 
audit, which the relators attended, surcharged 
the amounts on some of the guardians. At the 
trial defts. admitted the illegahty but contended 
that as the relators had adopted the alternative 
procedure of asking the auditor to make a surcharge 
there was no case for a declaration : — Held : as 
defts. had before action refused to make any 
admission the action was, at the date of the writ, 
fully justified, & the fact of the audit did not 
affect the form of the order which the ct. had i>ower 
to make, but, as defts. by their counsel admitted 
the illegality, the order of the ct. would be prefaced 


with a statement of such admission So woifid be 
that defte. must pay the costs of the action. — 
A.-O. V. Bermondsey Union (1924), 40 T. L. R. 
612. 

Annotation : — ^Folld. A.-Q. v. Poplar Union (1924), 40 T. L. R. 

752. 

191. Availability of work for all men.] 

— The guardians of a poor law union during a 
strike paid relief to able-bodied men although 
work was available for them at wages sufficient 
to support them & their wives & families, & an 
action was brought by the A.-G., on^ the relation 
of certain ratepayers, for a declaration that the 
payments were unlawful & ought to be disallowed 
by the auditor of deft.’s accounts. Defts. con- 
tended (a) that the matter was one purely for the 
auditor, (6) that, as a large number of men in the 
district obtained, in normal times, only casual 
work, it could not be said of any one man in rticeipt 
of relief that he could have obtmned work, (c) that, 
as a large number of persons were, deprived of 
unemployment insurance benefits because the 
stoppage of work was due to a trade dispute, the 
payments were lawful, & (d) that as the men were 
prevented by terrorism from seeking work no 
work was available for them : — Held : (1) the 

powers of the auditor did not oust the jurisdiction 
of the ct., & the principle laid down in A.-G. V. 
Merthyr Tydfil Urvwn^ No. 188, anfe, namely, 
that if guardians gave outdoor relief to able- 
bodied men for whom work was available the 
guardians wore doing an illegal act, was appli- 
cable generally, whetJier all the men could or 
could not have obtained work at a particular 
time ; (2) the legislation ns to unemployment 

insurance did not affect the principle; (3) on 
the evidence, teriDiism did not make it impossible 
for the men to continue work ; & therefore pltf. 
was entitled to the dcjclaration claimed. — ^A.-G. 
V. Poplar Union (1924), 40 T. L. R. 762. 

192. Prevention by terrorism.] — 

A.-G. V. Poplar Union, No. 191, ante. 

193 , Temporary relief on becoming 

incapable of work — Necessity for prosecutions as 

idle & disorderly persons.] — ^A.-G. v. Merthyr 
Tydfil Union, No. 188, ante. 

194 , Though deprived of unemploy- 

ment Insurance benefits — In consequence of trade 
dispute.] — ^A.-G. V. Poplar Union. No. 191, ante. 

196. Wives & children of strikers.] — ^A.-G. 

V. Merthyr Tydfil Union, No. 188, arde. 

196, .] — ^a.-G. V. Poplar Union, No. 

191, arde. 

197 , Persons Intimidated from working.] — 

A.-G. V. Merthyr Tyditl Union, No. 188, ante. 

198. ** Sudden & urgent necessity ” — Not con- 
stituted by strike of workmen.] — ^A.-G, v. Merthyr 
Tydfil Union, No. 188. ante. 

Pe^ons in receipt of relief as objects of charitable 
trusts.] — See Charities, Vol. VIII., pp. 318, 319, 
Nos. 996, 1001, 1003. 

Conspiracy to shift burden from one parish to 
another.] — See Criminal Law, Vol. XIV., p. 118, 
No. 880. 

Criminal liability for neglect of du^ to relieve.]— 
See Criminal Law, Vol. XV., p. 705, No. 8594. 

Expenses of pauper lunatics.] — See Lunatics, 
Vol. XXXIII., pp. 249-262, 254, 260, 263-266, 
Nos. 1680-1716, 1719, 1733, 1801, 1826, 1828, 
1846. 

Sub-sect. 2. — Casual Relief. 

See Poor Law Act, 1927 (c. 14), as. 34-36, 
69-72, 190. 

199. Duty of guardians to relieve.]— A pauper, 
being casually in the parish of A., met with an 
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Poor Law. 


Sect, 2. — Kinds of relief: Siib-sects. 2 3. Sect, 

3; Svb-sect. 1, A.] 

accident which disabled her, & which required 
immediate medical assistance. The constable of 
that parish improperly removed her to her own, 
which was the adjoining parish, & sent for the 
surgeon of that parish to attend her ; — H eld : it 
was the duty of the parish officers of A. to have 
taken the pauper to the nearest convenient house 
in A., & to have provided medical attendance there, 
& they could not, by improperly removing her to 
another parish, relieve themselves from the liability 
which the law had, in the first instance, cast upon 
them, & they were therefore liable to pay the 
surgeon’s bill. — ^Tomlinson v. Bentall (1826), 5 
B. & C. 738 ; 8 Dow. & Ry. K. B. 493 ; 4 Dow. & 
Ry. M. C. 159 ; 5 L. J. O. S. M. 0. 7 ; 108 E. R. 274. 

Annntatvma Distd. R. v. Oldland (1836). 4 Ad. & El. 029. 

ReM. Paynter v. WllliaxnB (1833), 3 Tyr. 894 ; R. v. 

Ra<lnorHhiro JJ. (1846). 16 L. J. M. C. 161. 

200. Right to recover costs of relief — From 
adjoining parish — Where pauper suffered accident.] 

— Wliere a pauper had liis leg accidentally fractured 
in one i)firish, & was conveyed to the next house 
in an ^joining parish. & was confined there & 
visited by the overseer, & attended by the surgeon 
who attended the parish poor, with the knowledge 
of the overseer : — Held : the surgeon might have 
assumpsit ^against the overseer for the expenses 
of the cure ; for there was not any obligation 
against the parish where the accident happened 
to i)ay those expenses, & the ovorsocr’s knowing 
of & not repudiating tlie surgeon’s attendance 
was equivalent to a request. — L amb v , Bunce 
(1815), 4 M. & S. 275 ; 105 E. R. 836. 

Annotations : — Consd. Tomlltison v. BonKill (1826), 6 B. & 0. 


738. Di^d. I’ayutor v, WilllaiiiH (1833), 3 Tyr. 894. 

Reid. Sowoll V. Nixon & Barnes (1812), 6 J. P. 249 : U. r. 

Rudiinrsliiro JJ. (1846), 16 L. J. M. C. 161. Mentd. 

Hawtayno r, Bonmo (1841), 7 M. & W. 695; London 

School lioard v, Wright (1884), 60 L. T. 606. 

201. From parish to which pauper belongs.] 

— ^A pauper having met with an accident in the 
parish of W. where he was casual poor, the paiish 
surgeon attended him, & in the progress of the 
cure, one of the overseers of the parisli to which 
the pauper belonged, called upon the surgeon &; 
desired him to take care of the pauper, & do what 
he could for him, & added “ that he would see him 
paid ” ; & on a subsequent application by the 
parish officers of W., after the pauper wiis removed 
to his own parish, the overseer said “if it was 
right that they should pay the surgeon’s bill, 
they would ’’ : — Held : in an action against the 
overseer by the surgeon for the amount of his bill, 
there was no legal obligation on the pai’t of the 
former to pay under the circumstances stated. — 
Gent v, Tompkins (1822), 5 B. A; C. 746, n. ; 

1 Dow. & Ry. K. B. 541 ; 108 E. R. 277. 

Ar^tation : — ^Apld. Tomlinson v. Bentall (1820), 6 B. A C. 

202. .] — (1) An action cannot bo 

maintained by the guardians of the poor of a 
union, against the guardians of another union, 
in respect of relief afforded to the non-resident 
poor of the latter union, unless the accounts 
of such relief have been transmitted quarterly, 
in conformity with the orders of the Poor Law 
Board, notwithstanding that the relief was duly 
ordered & never countermanded. 

(2) Qu. : wliether an action could be main- 
tahicd against the gua^ians, even if the accounts 
had been duly transmitted. — ^Wycombe Union v, 
Eton Union (1857), 1 H. A N. 687 ; 26 L. J. 
M. C. 07 ; 28 L. T. O. S. 256 ; 21 J. P. 70 : 6 
W. R. 260; 156 E. U. 1377. 

Annotation :;—A8 to (1) Reid. Bury A District Joint Hospital . 

Board v. Cliorlton Union (1906), 70 J. P. 31. ^ 


.] — See Contract, Vol. XII., p. 217, Nos. 

1767-1771 


Sub-sect. 3. — Relief op Children. 

See Poor Law Act, 1927 (c. 14), ss. 78-102. 

203. Duty of parish to maintain deserted child — 
Mandamus.] — ^By the Foundling Hospital Act, 
1740 (c. 29), the hospital is incorporated by the 
name of the Governors A Guardians of the Hospital 
for the Maintenance A Education of Exposed A 
Deserted Young Children ; A has power to pur- 
chase lands, A erect or purchase buildings for such 
maintenance, etc. ; A the lands, etc., shall be 
rated as in 1739 ; the corpn. may receive, etc., 
as many children as they tliink fit ; any person 
may bring children to be received by them in 
case the corporation think proper ; no parochial 
officer is to prevent persons from so doing, nor to 
exercise any parochial authority in the hospital ; 
A no settlement is gained by being received, main- 
tained, educated, or employed therein ; A the 
corporation has i^ower to make bye-laws : — Held : 
(1) the hospital is not extra-parochial, (2) this 
power to receive children is discretionary. 

Therefore, where a woman left a parcel con- 
taining a child at the hospital, but went away 
before the contents were ascertained, A was not 
again found, A the governors, acting in conformity 
with their rules, refused to receive it : — Held : on 
such refusal, found as a fact by the jury, on trial 
of a mandamus, under the judge’s direction, the 
parish of St. Pancras, within the ambit of which 
the hospital is, was bound to maintain the child 
os casual poor. — R. v, St. Pancras Directors 
OF THE Poor (1838), 7 Ad. A El. 750 ; 1 Will. 
Woll. A H. 90; 2 J. P. 37; 112 E. R. 652 ; 
previous proceedings, sub nom,. Ex p. Foundling 
Hospital (1837), 6 Dowl. 722. 

Annotation : — Qcnerdlly, Reid. R. v. Newtown Union (1864), 

28 J. P. Jo. 726. 

Illegitimate child .] — See Bastardy, Vol. 

III., p. 384, No. 229. 

Right to custody of deserted Illegitimate child.] — 
See Bastardy, Vol. HI., p. 383, No. 213. 

204. Education — Religious education — Removal 
to school of religion to which child belongs .] — Re 
Whitechapel Union (1872). 36 J. P. Jo. 87. 

205. Order by authority.] — 

Where an order is made by the Ijocal Government 
Board for the removal of a child not of the Estab- 
lished Church to a school of the religion to which 
such child belongs, the guardians ai*e bound to 
obey that order, A have no right to question its 
propriety. — ^R. v. Marylebone Union (1885), 
1 T. L. R. 666, D. C. 

206. Mistake as to child’s religion In 

ent^ on register — ^Appointment of guardian.] — 
Re white (an Infant) (1893), 9 T. L. R. 675. 

207. Payment of school fees by guardians.] 

— ^Money granted under 36 A 37 Viet. c. 86, s. 3, 
for the education of the children of persons re- 
ceiving relief out of the workhouse, need not be 
paid to the parents, but may in the discretion 
of the guardians bo directly applied in payment 
of the school fees . — Re Darlington Union (1876), 
32 L. T. 320 ; 39 J. P. 343. 

208. Adoption by guardians — Subsequent re- 
moval of ohUd — ^To union in which settled.] — ^Where 
the guardians of a poor law union have passed 
a resolution under the Poor Law Act, 1899 (c. 37), 
that the rights A powers of the parent of a child 
maintained by them shall vest in them, they are 

removing the child to the union in which ^ has a 
settlement. — ^Wantage Union v, Bristol Union, 
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riOOT] 1 K. B. 68 ; 76 L. J. K. B. 26 ; 96 L. T. 
118 ; 71 J. P. 64 ; 23 T. L. R. 54 ; 51 Sol. Jo. 61 ; 
6 L. G. B. 33, D. C. 

209. Prosecution for inducing child to 

leave guardians’ control — Grounds for resolution 
adopting child need not be shown.] — In respect of 
two children who were being maintained by them, 
the guardians of a Poor Law union passed a resolu- 
tion in the following terms ; “ That in pursuance 
of the authority vested in the guardians by the 
Poor Law Act, 1899 (c. 37), s. 1, the undermen- 
tioned children chargeable to this union be placed 
under the control of the guardians of the East- 
boiuTie Union until the children shall reach the 
age of eighteen years.” In proceedings against 
a person under Poor Law Act, 1899 (c. 37), s. 2, 
for the offence of knowingly assisting one of the 
children to leave without the guardians consent, 
the place where the child was under that control : 
— Held : it was not necessary for the prosecution 
to prove, in addition to the resolution itself, that 
one or other of the grounds mentioned in Poor Ijaw 
Act, 1899 (c. 37), s. 1^ (1), existed which justified 
the guardians in passing the resolution. — Hurst 
V. Nowlan, (1917] 2 K. B. 863 ; 87 L. J. K. B. 
78; 117 L. T. 664; 82 J. P. 7 ; 16 L. G. B. 
865 ; 26 Cox, C. C. 87, D. C. 


Sect. 3.— COST OF RELIEF. 

Sub-sect. 1. — Becovery out op Property 
OP Person Relieved. 

A, In General, 

See Poor Law Act, 1927 (c. 14), ss. 44, 46, 47. 

210. Whether guardians entitled to recover — 
At common law — Removal of lunatic to work- 
house.] — A person suffering from delirium tremens 
became violent in his own house, used threats & 
broke the windows & furniture ; a relieving oflictu* 
of the union was sent for who ordered his removal 
to the workhouse where he was kept for some days. 
He was then examined by a doctor & brought 
before the magistrates as a lunatic, but as the 
magistrates held that he was not a lunatic he was 
discharged. Certain expenses were incurred by 
the guardians in respect of these services ; — 
Held : apart from the Lunacy Acts, there was a 
common law liability upon such person to repay 
to the guardians the expenses so incurred, & the 
guardians therefore could recover such money as 
necessaries expended by them. — ^W est Ham Union 

V, Pearson (1890), 62 L. T. 638 ; 54 J, P. 645. 
Annotations Apld. Re Clabhon, 11904] 2 Ch. 40, <5 ; TsUiiffton 

Union v. Bievrundon (1909), 79 L. J. K. B. 24G. Reid. 

Birkenhead Union v. Brookes (1906), 70 J. P. 406 ; Re 
1^09^1^! Ch. 574 ; Pontypridd Union r. Drew, [1927] 

211. Guardians acting In discharge 

of statutory duty — Necessaries supplied to Infant.] — 

The rule that, where necessaries arc supplied to 
a person who from any disability cannot himself 
contract, the law implies an obligation to jiay for 
them out of his property extends to the case of an 
infant pauper supported by guardians in discharge 
of their statutory duty. Wis liability is not cut 
down by Poor Law (Amendment) Act, 1849 
(c. 103), 8. 16, which gives special means of re- 
covering one year’s maintenance ; & the guar- 
dians can therefore recover six years’ arrears of 
moneys expended for the maintenance of an infant 
pauper.— Clabbon, [1904] 2 Ch. 465; 73 

L. J. Ch. 863 : 91 L. T. 316 ; 68 J. P. 688 ; 63 

W. R. 43 ; 20 T. L. R. 712 ; 48 Sol. Jo. 673 ; 2 
L. G. R. 1292. 

: — ^Fdlld. Birkenhead Union v. Brookes (1906), i 

95 L. T. 359. Conid. Re Benson, Knarcsborough Union 


V, Benson (1918), 87 L. J. Ch. 622. Befd. 8t. Mary, 

Islingion Union v. Biggcnden, [1910] 1 K. B. 105 : Ponty- 
pridd Union v. Drew, [1927] 1 K. B. 214. 

212. Common law obligation of 

pauper to repay.] — ^A pauper who had been main- 
tained in the workhouse by the guardians in dis- 
charge of their statutory duty can bo sued by the 
guardians under their common law right for the 
expenses of his maintenance in the workhouse, & 
the guardians can recover up to the amoimt of 
six years’ arrears of such maintenance. The 
liability of the pauper to repay the guardians 
depends, not upon any supposed or implied con- 
tract, but upon the obligation imposed upon the 
pauper at common law to refund to the ^ardians 
the amount expended by them in his maintenance 
if he has sufficient funds to enable him to do so, 
& this common law right of tlie guardians to re- 
cover six years’ alT(^ars of maintenance is not 
taken away or in any way affected by Poor Law 
(Amendment) Act, 1849 (c. 103), s. 16, which 
gives special ineans of recovering one year’s 
maintenance from ^the pauper. — Birkenhead 
Union v, Brookes (1906), 96 L. T. 359 ; 70 .T. P. 
406 ; 22 T. L, R,. 683 ; 50 Sol. Jo. 514 ; 4 L. G. B. 
988, 1). C. 

Annotations: — Overd. Pontypridd Union r. Drt'W, [1927 ] 

1 K. B. 214. Rrid. Kt. Mary, Islinfirtun Union r. Bi^'^ndcn, 

[19101 IK. B. I0.i. 

213. — ,] — A pauper who 

has been maintained by the guardians of a poor 
law union in their infirmary is liable to pay to the 
guardians a reasonable sum for tlie nec^essaries 
supxditid to him. Such necessaiics include not 
only a reasonable sum for the food, clothing, 
drugs, coal, gas, & water supplied, but also a 
reasonabh? sum in respect of the pauper’s share 
of the establishment expenses incurred for the 
purpose of keeping \i\y the iniirmaiy as a place 
of residence for the paupers, such as tlie salaries 
of the officers of the infinnary & their rations & 
uniforms if supplied as pai-t of the temis of their 
service, the cost of the furniture, of the painting, 
repairs, & insurance of the building, of timber & 
other building materials, & tiie cleaning of 
windows, the wages of ctjrtain workmen employed 
therein, a sum for printing & stationery, & tlie 
parochial rates jiayable in respect of tlu? i^irmary, 
& also a sum in respect of the capital cost of the 
site & building. — St. Mary, Isungton Union v, 
Biggenden, [1910] 1 K. B. 105; 71 J. P. 17; 
8t4b nom, Islington Union v, Biggenden, 79 
L. J. K. B. 246 ; 101 L. T. 677 ; 26 T. L. K. 44 ; 
7L. G. B. 1169. 

Annotation: — Consd. l*ontyprldd Union v. Drew, [1927] 1 

K. B. 214. 

214. Poor relief given otherwise than 

by way of loan — Recipient of full age & capacity.] — 

Poor law guardians have no right at common law 
to recover from the recipient in respect of poor 
relief given otherwise than by way of loan, where 
the recipient is a x)crson of full age &> capacity 
to contract. — Pontypridd Union v. Drew, 
[1927] 1 K. B. 214 ; 95 L. J. K. B. 1030 ; 136 
L. T. 83 ; 90 J. P. 169 ; 42 T. L. B. 677 ; 70 Sol. 
Jo. 795 ; 24 L. G. B. 405, O. A. 

215. Appropriation or recovery of money or 
valuable security belonging to pauper ” — ^Trust 
property.] — S., being about be tried on a charge 
of murder, conveyed an estate in the township 
of H. to trustees upon cci*tain trusts, subject to a 
previous mtge. to L., & was afterwards acquitted 
on the ground of insanity. L. then sold the estate, 
& after satisfying his mtge. debt & costs, there 
rcmaine4 a balance of £100 in his hands. An 
order of settlement, & for the maintenance of S. 
in the lunatic asylum to which he had been 
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SM q —Cod of relief' StA-sed. 1, A., B., C., D., charge— In favour Of iuatdlm.]—jBe Benbon, 
A (a), (b), (e) <fc (d)-] ^ABBSBOBOiroH UNION V. Benson, No. 217, 

removed, was made on the township of H. under Period for which arrears recoverable— Six 

tbeS & 4 Viet c. 54, s. 2 ; & thereupon the ove^ years— Pauper lunatic.] — Under Lunatic Asylums 
seere of H. obtamed ap order, «»«er the jggg ^ the guardians of the poor 

sect, for the recovery of of a parish to which a pauper lunatic is chargeable 

out of the lunatic s estate, A demaadedtheMa ace ^ entitled in the event of his becoming entitled 

S ® <» Property to recover only six years’ arreare in 

New.- 3 & 4 Vict.c. 64, s. 2. *d iwt apply to the ^^ct ^f ^he sums paid 6y them for his main- 
recovery of money so held, & the order could not ® ^ itiRTATTr 

ho oTifnropyi hv mn/ndnmniii . — SiMPfloN’fl Trust t«nance in an ^lum. Nb^v^bgin s 


in L.*s hands, which he refused to pay over : — 
ITeld : 3 & 4 Viet c. 54, s. 2, did not apply to the 


be enforced by mandamus.— Be Simpson’s Trust 
Estatb, A’® p. Old Hutton Ovbrseers (1851), 

20 L. J. M. C. 231. ‘Jr 1^- 

216. Judgment recovered in action for ^ ^ 

damages.] — pauper, while in the receipt of relief, 

brought an action in this ct., & signed judgment ton. [1906]‘ i k. B. *420. 

for a sum of money. After he had ceased to Chesterfield Union (1804). 

receive relief, the judgment debtor paid him the ySke^lid^'l^nlon^ v * jfn 
judgment debt : — Held : the judgnient was a p^™4dd Union v. 'Drew 

“ valuable security for money belonging to ’* the Re Modes, Rhodes t>. R 

pauper, within Poor Law (Amendment) Act, 1849 Winkle v. Bailey, [1897] 1 C 

(c. 103), s. 16, so as to enable the guardians of the 221. — 

relieving union to recover from the pauper the death.]— A lunatic not so 
i-elief given during the twelve months prior to maintained in a paupei 
the proceeding for the recovery. — W est Ham guardians of the S. unio 
Union v. ,,Oven8 (1872), L. B. 8 Exch. 37; 42 to her death in 1898. Ii 
L. J. M. C. 29 ; 27 L. T. 616 ; 36 J. P. 776 ; 21 become entitled to a fund 
W. B. 143. in lunacy ; & thereupon 

Annotations : — Refd. Laver v. Botham & Chesterfield Union of 8* claim for past & fu 

(1894), 04 L. J. Q. B. 110. Mentd. Pontypridd Union master in lunacy, who rcT 

u u .1 w borne in mind in dec 

217, Whether husband or father a f»nd was however not 

-pauper --Maintenance of wife & children.!- authorities till after the 
A man i^ed B. was convict^ for aUowng liis ,^^8 afterwards transferw 
wife & cluldr^ to be chargeable to the K. poor action by the guardians i 
law umon. He became entitled under the trusts representative of the luE 

of a will to a share of the residuary estate. The tenance • Held • pltfs 

raatoians of the union took out a summon in years’' aVrears from the 
the Ch. Div. agamrt the trustees of the will & B. action.— Be Watson, St 
claimmg a declaration that the guardians were i,ett [1899] 1 Ch. 72 ; 6 
entitled to a charge on B.’s share of the residuary 4(52 •’ 47 w B 359 * 

estate to reimburse them for the expenses of Annotations Wmidsv 

maintenance of B.’s wife & children ; — Held : a (i»0(i] 1 K. B. 420 ; I'onL; 
charge was not created on the share of the residuary 1 R* B. 607 . 

estate by the opei’ation of Poor Law (Amend- 222. — Notwil 

ment) Act, 1849 (c. 103), s. 16 ; (2) although by of recovering one year’s 1 
Poor Law (Amendment) Act, 1834 (c. 76), s. 56, bon. No. 211, ante. 

relief given to or on account of the wife or child 223. .]- 

or children under the age of sixteen years not Brookes, No. 212, ante. 


Egglbton V. Nbwbegin (1887), 36 Oh. D. 477 ; 
66 L. J. Ch. 907 ; 67 L. T. 390 ; 36 W. B. 09 ; 3 
T. L. B. 804. 

I Annotations : — ^Apld. Re Watson, Stamford Union u. Bartiett, 
11899] 1 Ch. 72. Distd. Wandsworth Union v. Worthing- 
ton. [1906] 1 K. B. 420. Refd. leaver v. Botham & 
Chesterfield Union (1894), 64 L. J. Q. B. 110 ; 

S . 81 L. T. 743 ; Re dabhon, [1904] 2 Ch. 465 ; 

ihead Union v. Brookes (1906), 70 J. U. 406 ; 
Pontypridd Union v. Drew, [1926] I K. B. 6^. Mentd. 
Re Rhodes, Rhodes v. Rhodes (1890), 44 Ch. D. 94 ; 
Winkle V. Bailey, [1897] 1 Ch. 123. 

221. Fund recovered after 

death.] — A lunatic not so found by inquisition was 
mainteined in a pauper lunatic asylum by tlio 
guardians of the S. union for sixteen years jirior 
to her death in 1898. In 1895, the lunatic having 
become entitled to a fund, a receiver was appointed 
in lunacy ; & thereupon the guardians gave notice 
of a claim for past & future maintenance to the 
master in lunacy, who replied that the claim would 
be borne in mind in dealing with the fund. The 
fund was, however, not recovered by the lunacy 
authorities tiU after the death of the lunatic, & 
was afterwards transferred to the Ch. Div. In an 
action by the guardians against the legal perso^l 
representative of the lunatic for arrears of main- 
tenance : — Held : iiltfs. were entitled only to six 
years’’ arrears from the commencement of the 
action. — Re Watson, Stamford Union v. Bart- 
lett, [1899] 1 Ch. 72 ; 68 L. J. Cli. 21 ; 70 L. T. 
462 ; 47W. B. 359. 

Annotations : — Refd. Wandsworth Union v. Worthington, 
[19061 1 K. B. 420 ; I'onLypridd Union v. Drew, [1926] 
1 K. B. 667. 

222. Notwithstanding special means 

of recovering one year’s maintenance .] — Be Clab- 
BON, No. 211, ante. 

223. .] — ^Birkenhead Union v. 


being blind or deaf & dumb, “ shall be considered 
as given to the husband of such wife or to the 
father of such child or children,” this does not 


224. All past arrears — Payment on 

account during lifetime of pauper.] — ^A lunatic not 
so found by acquisition was maintained in a pauper 


make the husband or fatlier a “ pauper ” within lunatic asylum by the guardians of a union from 


Poor Law (Amendment) Act, 1849 (c. 103), s. 10. 
— Be Benson, Knaresborough Union v. Benson 
(1918), 87 L. J. Ch. 622 ; 82 J. P. 260 ; 10 L. G. B. 
589. 

218. Whether guardians preferential or ordi- 
nary creditors — Executor’s right of retainer.] — 

Poor Law (Amendment) Act, 1849 (c. 103), s. 16, 


1870 until her death in 1904 at an annual cost of 
about JC21. The lunatic was entitled to property 
producing about £8 per annum. By an order in 
lunacy a receiver was appointed of this income 
of the limatic, & was directed to apply the same 
in & for the maintenance & benefit of the lunatic. 
Pursuant to this order the receiver paid the 


wliich mves the guardians power, in the event income to the guardians from 1887 to 1903 for the 


of the death of a pauper having property belong- 
ing to him, to reimburse themselves the expenses 
of the maintenance of such pauper during the 
twelve months previous to the decease, consti- 
tutes the guardians ordinary, & not preferential, 
creditors for the amoimt so expended by them, 
& the exor. of such a pauper is therefore entitled 
to retain a debt due from tlie pauper’s estate to 
himself before satisfying the claim of the guardians. 


maintenance of 4^he lunatic, & the guardians in 
their hooks appropriated each payment of the 
receiver as a payment on account of the arrears 
of maintenance due to them at the datd of each 
payment. At the death of the lunatic consider- 
able arrears of maintenance were due to the 
guardians, & in an action by them against the 
administratrix of the lunatic for these arrears 
the administratrix contended that the guardians 


— ^Laver V. Botham & Sons, [1895] 1 Q. B. 69 ; were only entitled to six years’ arrears prior to 
64 L. J. Q. B. 110 r 71 L. T. 670 ; 69 J. P. 464 ; the date of the writ :—Held : under the circum- 


64 L. J. Q. B. 110 ; 71 L. T. 670 ; 69 J. P. 464 ; 
43 W. B. 25 ; 39 Sol. Jo. 11 ; 16 B. 44, D. 0. , 

Anfwtation Rc Beneon, Knaresborotigb Union v. 

Benson (191B), 87 L. J. Cb. 022. 

•*“1^ th I* n' 111* * ¥1' ■#*!* 11 KI ♦ 4 


the date of the writ : — Held : under the circum- 
stances the payment by the receiver took the case 
out of Stat. Limitations, & the guardians were 
entitled to payment of all the arrears due to them. 


1*/ • ' TT'Tm^T 
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1 K. B. 420 ; 76 L. J. K. B. 285 ; 06 L. T. 331 ; 
70 J. P. 101 ; 64 W. B. 422 ; 22 T. L. E. 284 ; 60 
Sol. Jo. 273 ; 4 L. G. R. 320. 

225. Expenses recoverable — ^Reasonable sum for 
necessaries — What Included In necessaries.] — 
St. Mary, Islington Union v, Btggbnden, No. 
213, ante. 


B. Grant of Administration to Guardian, 

226. Pauper dying intestate — Next of kin 
having notice but not cited.] — The ct. panted ad- 
ministration to the clerk to the guardians of the 
estates of a husband & his widow, both of whom 
liad died indebted to the union for maintenance, 
without requiring the next of kin to be cited. — 
In the Goods of Teece, [1896] P. 6 ; 65 L. J. P. 
41 ; 73 L. T. 631 ; 44 AV. 11. 400. 

.] — See, also, Executoiih, Vol. XXI., pp. 

159, 160, Nos. 1694-1701. 

227. Administration with will annexed.] — 
Testatrix left a duly executed will, but appointed 
no exor. She had, for some time before her 
death, been in receipt of outdoor relief. The ct. 
granted to the nominee of the guardians, as 
creditors, letters of administration, with the will 
annexed, in respect of the personal estate & 
effects of testatrix. — In the Goods of Baldwin 
(1891), 55 J. P. 344. 


(7. Annuities, 

228. Payment of annuity to guardians — Lia- 
bility to account for surplus.] — pauper lunatic 
became chargeable to the guardians of I. parish 
in 1879 & remained chargeable till her death in 
1890. During that period an annuity to which 
she was entitled was paid to the guardians. In 
each of the first four years the annuity exceeded 
the sum expended on the lunatic’s maintenance 
by about £7. There was not at any time a 
separate account kept in respect of the lunatic’s 
estate. Pltf. took out lett/Crs of administration 
in 1902. On a summons by pltf, to recovc^r the 
balance of the sums i*eceived in respect of the 
annuity from the guardians : — Held : the guar- 
dians received the annuity as trustees for the 
lunatic, & the claim was not a “ debt, claim, or 
demand ” witliin Poor Law (Payment of Debts) 
Act, 1859 (c. 49). — Smith v, Islington Union 
(1902), 66 J. P. 664. 

1), Benefits from Friendly Societies. 

See Poor Law Act, 1927 (c. 14), s. 47. 

See h^iRNDLY SociEiTES, Vol. XXV., pp. 305, 
306, Nos. 130-138. 

E. Benefits from Trade Unions, 

229. Trade union not being a friendly society.] — 
A trade union is not a “ benefit or friendly society ” 
from which guardians of the poor can claim re- 
imbursement under Divided Panshes & Poor Law 
(Amendment) Act, 1876 (c. 61), s. 23, in respect of 
the maintenance of a pauper. — ^Winder v. King- 
ston-upon-Hull Corpn. for the Poor (1888), 
20 Q. B. D. 412 ; 68 L. T. 583 ; svb nom. Winder 
V. Hull Governors op the Poor, 52 J. P. 535. 
Annotation: — ^Beld. St. Mary, Islinfirton Union v. Amal- 
gamated Soo. of Eni^oers (1902), 66 J. P. 665. 

See, further, Trade & Trade Unions. 

F, Estate of Lunatic. 

See Lunatics, Vol. XXXIII., pp. 249 et seq. 


SIJB-SBOT; 2.— Liabilcty to Maintain. 

A. Who may he Liable, 

(a) Child. 

See Poor Law Act, 1927 (c. 14), s. 41 (1). 

280. Maintenance of mother — Where guilty of 
adultery.] — ^ Constable (1886), 31 Sol. Jo. 15. 

281, Where married again.]— A woman 

& her second husband became chargeable to a 
parish, & received from it a weekly sum as out- 
door relief, which was paid to the husband : — 
Held: the children of the woman by a former 
husband were liable under Poor Relief Act, 1601 
(c. 2), B. 7, to relieve & maintain her, & therefore 
to contribute towards such relief for her main- 
tenance, & that their liability was not affected by 
Poor I^aw (Amendment) Act, 1834 (c. 76), s. 66, 
enacting that all relief to a wife shall bo considered 
as given to her husband. — ^Arrowsmith v. Dicken- 
son (1887), 20 Q. B. D. 252 ; 58 L. T. 032 ; 62 
J. P. 308 ; 30 W. B. 507, D. C. 

232. Where order made against husband.] 

— The fact that an order has been made against 
the husband of a pauper lunatic, under Poor Law 
(Amendment) Act, 1850 (c. 101), s. 5, to pay a 
weekly sum to tlie guardians towards the cost of 
the wife’s maintenance in an asylum docs not 
exempt the son of the pauper lunatic from lia- 
bility under Poor Relief Act, 1001 (c. 2), s. 7, to 
contribute towards her maintenance.-^OLB v. 
Brown, [1907] 2 K. B. 301 ; 76 L. J. K. B. 847 ; 
96 L. T. 710 ; 71 J. P. 335 ; 5 L. G. R. 727, D. C. 


(6) Child-in- Law. 

233. Whether liable.] — A man not obliged to 
mmntain his wife’s mother. — R, v. Munday (1719), 
Fortes. Rep. 303 ; 1 Sira. 100 ; Oas. Sett. 91 ; 
92 E. 11. 8(i2. 


Annotations : — Apld. H. v. Domiwm (1733), 2 Stra. 056 ; 
Tiibb t). Hariisoii (1700), d Term Hop. 118. Refd. 
HlUliigaloy v. (MlcUct (1783), 1 Bro. O. O. 268 ; Btono 
V. (3arr (1700), 3 Esp. 1 ; Cooper v. Martin (1803), d East, 
76 ; Mannd v. Mouon (1874), L. 11. 0 (i. B. 254. 

234. .] — A father in law is not bound to 

maintain liis children in law, nor a cliild in law 
Ills parent in law. — R. v. Bbnoier (1726), 2 Ld. 
llaym. 1454; 92 B. R. 446 ; sub nom. R. v. 
Pennoyr, 2 Sees. Cas.'K. B. 66 ; 1 Bott. 400. 


(c) Executor. 

235. Liability merely personal.]— A father may 
leave his children without a maintenance ; & the 
parish have no remedy against the exor. — Raw- 
lins V. Ooldprap (1800), 5 Ves. 440 ; 31 E. R. 671. 

230, .] — ^Where the mother of a bastard 

child dies, leaving the child under the ago of six- 
teen, her administrator is not bound to maintain 
such child out of the mother’s assets, for there is 
no obligation at common law, & that which the 
poor law statutes create is personal to the mother, 
& dies with the person.— Buttinger v. Temple 
(1803), 4 B. & S. 491 ; 3 Now Rep. 34 ; 33 L. J. 
Q. B. 1 ; 9 L. T. 256 ; 28 J. P. 71 ; 9 Jur. N. S. 
1239 ; 12 W. R. 9 ; 122 B. H. 644. 

AnnotcUion .—Reid. Re Harrington, Wilder v. Tumor (1908). 

fia T, TQQ 


(d) Father. 

See Poor Law Act, 1927 (c. 14), s. 41. 

237. Deed of separation between husband & 
— Covenant by husband to pay to wife towards 
maintenance of chUdren— Deed entered Into at 
suggestion of guardians.]— A father remains liable 
under the Acts relating to the relief of the poor to 
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2831. Whdher liodte.)— J?e Bbbnan, (1862), 1 P. E. I. 74.— CAN. 
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Sed. 3. — Coat of rdi^: Sub-seet. 2, A, (d), (e), (/) 
(g) i.] 

maintain his lawfiil children, notwithstanding that, 
on the children becoming chargeable, the father 
may, at the suggestion of the guardians of the poor, 
& in order to avoid proceedings, have entered into 
a deed of separation from his wife, & covenanted 
thereby to pay her a certain weekly sum towards 
the maintenance of the children ; & the guardians 
are not thereby debarred from subsequently 
taking proceedings to enforce his statutory 
liability. — Westminster Union v. Buckle (1897), 
61 J. P. 247, D. C. 

238. Son over sixteen — Effect of domicil.] — 

pauper of the age of twenty-four years, was found 
destitute in the parish of D. in Scotland. That 
parish relieved him & under Poor Law (Scotland) 
Act, 1846 (c. 83), s. 71, claimed & received repay- 
ment of the cost of that relief from the pltfs. the 
authorities of a Scottish parish in which the 
pauper had a legal settlement. Subsequently tlie 
pauper was found destitute & insane in the parish 
of A., also in Scotland. That parish, having caused 
him to bo examined & certified as a lunatic & 
removed to a asylum, recovered repayment of the 
expenses of so doing from pltf. under Lunacy 
(Scotland) Act, 1857 (c. 71), s. 76. Pltfs. thence- 
forward pdid for the maintenance of the lunatic 
in the asylum under Lunacy (Scotland) Act, 1857 
(c. 7 1 B. 7 7 The lunatic was tlic son of a domiciled 
Englishman. On the death of the father leaving 
assets the pltfs. claimed to recover from defts. as 
his exors. the sums which they had respectively 
paid to the parishes of D. & A. & the expenses of 
the lunatic’s maintenance in the asylum* as being 
money which they had been compelled to pay & 
which the father had been legally compellable 
to pay. By Poor Law (Scotland) Act, 1846 (c. 88), 
s. 7.1, a parish relieving a i)aupcr may recover the 
cost of relief from his parents or other persons who 
may be bound to maintain him. By the common 
law of Scotland a pai^ent is legally bound to 
provide his childi'en up to any age with the 
necessary means of subsistence. It is assumed in 
Lunacy (Scotland) Act, 1857 (c. 71), ss. 77, 78, 
though not directly enacted, that the expense of 
the examination, removal, & maintenance of a 
lunatic may be recovered from the lunatic’s 
relations : — Held : even assuming that the 
statutes applied to a pai*ent or relation who was 
a domiciled Englisliman, & the latter statute 
conferred a right on the parish of settlement to 
recover from a relatidn where legally liable apart 
from that statute the liability of the parent or 
relation must be determined by the law of his 
domicil ; by English law a father is not liable for 
the maintenance of his adult son in the absence 
of an order of justices under Poor Relief Act, 
1601 (c. 2), & defts. were consequently under no 
liability to pltfs. — C oldinoham Parish Council 
V, Smith, [1918] 2 K. B. 90 ; 87 L. J. K. B. 816 ; 
118 L. T. 817 ; 82 J. P. 170 ; 16 L. G. R. 376 ; 
26 Cox, C. C. 260, D. C. 

Putative father — For illegitimate children.] — 

See Nos. 295, 299, poet. 

(e) Grandchild. 

See Poor Law Act, 1927 (c. 14), s. 41 (1). 

289. Whether liable.] — By Poor Relief Act, 
1601 (c. 2), s. 7, the father & grandfather, & the 
mother & grandmother, & the children of every 
poor . . . person ... being of sufficient ability. 


Law. 

shall, at their own charges, relieve & maintain 
every such poor person : — Held : the word 
children ” does not include grandchildren ; & 
a grandchild is not liable for the maintenance of his 
grandfather. — ^M aund v. Mason (1874), L. R. 9 
Q. B. 254 ; 43 L. J. M. 0. 62 ; 29 L. T. 837 ; 38 
.T. P.583; 22W. R. 266. 

Annotation : — ^Refd. Coloman v. Blrmlnirham (ClmrcliwardenB 
& Oversoors) (1881), 50 L. J. M. C. 92. 

( f ) Grandparent. 

See Poor Law Act, 1927 (c. 14), s. 41 (1). 

^40. Grandfather — Father incapable.] — R. v. 
Joyce (1707), 1 Bott. 404. 

241. Whether order need set out 

father’s incapability.] — ^An order of justices direct- 
ing A. to pay the churchwardens & overseers of the 
poor of a parish a weekly sum for the maintenance 
of B. & C., his grandsons, as long «is they shall be 
chargeable to the parish, is good, without stating 
that the father is unable, absent, or dead. — R. v. 
CORNIBH (1831), 2 B. & Ad. 498 ; 9 L. J. O. S. M. C. 
86; 109E. R. 1227. 

Annotation ;--Apld. Sherwood v. Ray (1837), 1 Moo. P. 0. C. 
353. 

242. .] — The effect of its provisions 

[43 Eliz. c. 2] is that if the marriage be not set 
aside, the birtlx of a child of the marriage would 
impose a legal obligation on the ^andfather to 
maintain it in the event of the child being poor, 
lame, or impotent unable to work ; perhaps in 
that event only ; but certainly in the event of the 
father being himself umible to support his child 
(per Cur.). — Sherwood v. Ray U837), 1 Moo. 
P. C. C. 353 ; 12 E. R. 848, P. C. ; affg. eub nom. 
Ray V. Sherwood & Ray (1836), 1 Cmt. 173. 
Annotations : — Refd. Bevan v. M'Mahon (1859), 2 Sw. & Tr. 

58. Mentd. HarriHon v. Sparrow (1842), 3 Curt. 1 ; 
Sanders v. Head (1843), 2 Notus of Casos, 355 ; Brookes 
V. OresBWoll (1846), 4 Notes of CJases, 429 ; Fenton v. 
LivinirHtono (1856), 27 L. T. O. S. 18 ; Ditcher v. Denison 
(1857), 11 Moo. 1*. C. C. 325 ; Brook e. Brook (1861). 9 
H. L. Cas. 193 ; Wells v. CotUm (1864), 3 Sw. & Tr. 364 ; 
Martin v. Mackonoclilo, Flamank v. Simpson (1868), 
li. U. 2 A. & K. 116 *, Sheppard v. Phiilimoro (1869), 
L. K. 2 P. C. 450 ; WinchesUw (Bp.) v. Wlx (1869), h, R. 

3 A. & E. 19 ; Elphlnstoue r. IHirchas (1870), L. K. 3 1». C. 
245 ; Faurg v. Iioe (1873), L. R. 4 A. & K. 1.35 ; Loo v. 
lUdsdole (1873), 37 J. P. 804 ; R. v. Oxford (Bp.) (1879). 

4 Q. B. 1). 525 ; The HeJenslea, The Catalonia (1881), 7 
P. D. 57 ; Lowe u. Lowe (1899), 80 L. T. 575. 

243. .]— .Under Poor Relief Act, 1601 (c. 2), 

s. 7, the grandfather & grandmother may bo called 
upon to maintain a pauper grandchild not able to 
work. — B evan v. M’Mauon & Bevan (1859), 2 
Sw. & Tr. 58 ; 28 L. J. P. & M. 127 ; 2 L. T. 
255 ; 23 J. P. 472 ; 5 .Tur. N. S. 686 ; 8 W. R. 
453; 164E. R. 913. 

244. Grandmother.] — B evan v. M‘Mauon & 
Bevan, No. 243, ante. 

245. Wife with husband living — & sepa- 

rate estate.] — A woman whose husband is alive is 
not liable under the Poor Law Acts to contribute 
to the support of her gi'andcliildren, even though 
she lias separate estate & is able, independently 
of her husband, to support them. — Coleman v. 
Birmingham Overseers (1881), 6 Q. B. D. 615 ; 
50 L. J. M. C. 92 ; 44 L. T. 578 ; 45 J. P. 621 ; 
29 W. R. 715, D. C. 

Liability to maintain illegitimate grandcfilldren.] 

— See Sub-sect. 2, D., poet. 

(g) Huehand. 
i. Maintenance of Wife. 

246. No power to imprison husband.] — R. v. 
Brambley (1710), 1 Sees. Cas. K. B. 9 ; 93 E. R. 3. 

See Poor Law Act, 1927 (c. 14), ss. 41, 42. 


PART IV. SECT. 8, SVB-SEGT. 2.— A. (s) i. 

1895?^ Yo becomxng insane — Liability of hutband.] — Capb Bbbton Mctkicxpautt v. Jost 
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247. Wife resident with husband.]— An order 
cannot be made to compel the husband to allow 
to the maintenance of his wife & family while 
resident with them. — II. v. Davison (1710), 11 
Mod. Bep. 268 ; 88 E. R. 1032. 

248. Wife deserted by former husband — 
Bigamy.] — The guardians having applied for an 
order on D., the husband, imder Poor Law (Amend- 
ment) Act, 1808 (c. 122), s. 33, to contribute 
towards the relief of his wife, it was proved that 
she had married a former husband in 1840 ; ho 
left her in 1845, she then received a letter that he 
had died in a ship on a voyage abroad, but she had 
not been able to trace the exact truth . She married 
D. in 1849, & the former husband had not been 
lieard of since then : — Held : tlie justices were 
justified on such evidence in assuming that D. 
was her lawful husband, & in making an order 
upon him accordingly. — Deakin v, Deakin (1869), 
33 J. P. 805. 

240. Necessity for proof of marriage.] —In 

proceedings by guardians of a parish or union 
against a husband under Poor Tjaw (Amendment) 
Act, 1868 (c. 122), s. 33, for enforcing relief of his 
wife who has become chargeable, it is not necessary 
to give strict evidence of the marriage, & 
cohabitation is good primd facie evidence of tho 
marriage as in civil actions against a husband for 
the wife’s debts. — Stargot v. Westbury Union 
(1873), .37. T. P. 69.5. 

260. Lunatic wife — Holding protection order.] — 

Justices at tlie petty sessions refused an apjilica- 
tion by applts. to make an ord(?r, und<»r Poor Imw 
(Amendment) Act, 1850 (c. 101), s. 5, upon resp. 
to maintain or contribute tow/ird the maintenance 
of his wife, who was a lunatic chargeable to apjilts. 
union, on the ground that a protection order, 
which she had obtained under Matrimonial Causes 
Act, 1857 (c. 85), s. 21, which had not been dis- 
charged, alDsolved him from such liability. Upor 
a case stated ; — Held : in the circumstances, resp 
was liable, & the justices were wrong. — Oxford 
Union v. Barton (1875), 33 L. T. 375; 39 .T. P. 
725, 1). C. 

251. Wife leaving husband on reasonable 

grounds.] — A man having been summoned under 
Poor Law (Amendment) Act, 1868 (c. 122), s. 33, it 
appeared that his wife had left him sixteen years 
before on account of his ill-usage, from the effects 
of which she was still suffering ; &; she had lately 
received parish relief, & was still chargeable. The 
husband had not contributed to her support during 
the separation, but had applied to her to return to 
cohabitation. At the hearing he offered to receive 
her back at his house, & promised not to ill-use 
her. But she refused to return on account of 
the brutality she had previously received. Tho 
justices were satisfied by evidence that it was 
dangerous to the health of the wife to return to 
cohabitation ; & they made an order on the 

husband to pay a weekly sum towards the relief 
of the wife : — Held : the order was rightly made, 
notwithstanding the husband’s offer, as the justices 
had found in effect, which was a question for them, 
that the wdfe was justified in leaving & refusing to 
return to the husband’s house. — I'riOMAs v. 
Alsop (1870), L. R. 6 Q. B. 151 ; 39 L. J. M. C. 43 ; 
21 L. T. 715 ; 34 J. P. 580 ; 18 W. B. 454. 
Annotationa : — Apld. Fordham v. Young (1888), .'iS J. P. 

133 ; Richards v. Ckileman (1918), 88 L. J. K. B. 813. 

252. .] — Mrs. Y., a month after marriage, 

left Y. for using obscene & abusive language to 
ber. Later, she offered to return on conditions 
not accepted. After four years, the guardians 
applied, under Poor Law (Amendment) Act, 1868 
(c. 122), s. 33, for an order of maintenance against 


Y. : — Held : the magistrate was wrong in granting 
such order without first deciding whether her 
refusal to return to Y. was reasonable. — ^Fordham 
V. Young (1888), 63 J. P. 133 ; sub nom. R. v. 
Fordham, 5 T. L. R. 27, D. 0. 

Annotations : — ^Befd. Jones v, Newtown & Llanidloes 

Union (1920), 89 L. J. K. B. 1161 ; Biggs v. Burridge 

(1921), 89 J. P. 76. 

253. .] — Poor I-<aw (Amendment) Act, 1868 

(c. 122), s. 33, provides that where guardians of a 
union have panted relief to a married woman who 
requires relief, they may apply to the justices 
having jurisdiction in such union, & the justices 
may summon the husband to show cause why ^ 
order should not be made upon him to maintain 
his wife. The duty of the justices, on the hearing 
of such summons, is not merely ministerial, but 
judicial, namely, to investigate the facts & form 
their own opinion as to wdieiher the wife is in 
“ need ” of relief, apart from any conclusion 
aiTived at by the guardians. Whore, therefore, 
guardians granted relief to a wife on her repre- 
sentation that her husband had refused & 


neglected to maintain her, & they summoned the 
husband before a stipendiary magistrate to show 
cause why the husband, should not maintain 
her, & the magistrate, after hcjaring tho evidence, 
found as a fact that the wife did not require relief 
in the sense of needing it, because, although the 
husband was able &; willing to maintain her, she 
had acted unreasonably in refusing to live with 
him, & the magistrate "accordingly dismissed the 
summons : — Held : there was evidence to support 
the findings of the magistrals, & he had properly 
exercised his jurisdiction. — IticHARps v. Coleman 
( 1918), 88 L. J. K. B. 813 ; 83 J. P. 133 ; 63 
Sol. Jo. 193 ; 17 L. G. R. 166, D. C. 

254. Lunacy after desertion.] — Whore 

' a wife leaves her husband without justification his 

obligation to support her is, except where slie has 
been guilty of adultery, not put an (md to, but only 
j suspended so long tis shti continues wilfully to 
I absent herself, & if during her absence she becomes 
a lunatic tlion, as she is no longer capable of 
volition, her continued absence is not wilful, & 
her husband’s liability to maintain her will revive. 
— JoNioH V, Newtown Ac Llanidloes Union, 
[1920] 3 K. B. 381 ; 89 L. J. K. B. 1161 ; 124 
L. T. 23 ; 84 J. P. 237 ; 3G T. L. R. 758 ; 18 
L. G. 11. 481, 1). C. 

An7U)iations : — CODSd. Llciwollyii v. I'liracr (1922), 126 L. T. 
. 532 ; BlggH V. Biirridgu (1924), 89 J. 1\ 76. 

255. Adulterous wife.] — A man is not liable to 
the penalty of Vagrancy Act, 1824 (c. 83), s. 3, for 
neglecting & refusing to maintain his wife, who has 
left him & committed adulteiy, although he himself 
has been guilty of adultery since lier depariure. 

I do not see the distinction attempted between 
the parish & an individual supplying necessaries. 
If the husband is not obliged to answer for the 
wife’s contracts, or to receive her into his house, it 
cannot be said that he is “ legally bound to main- 
tain her ” (Liitledale, J.). — R. v. Flintan (1830), 
1 B. & Ad. 227 ; 9 L. J. O. S. M. C. 33 ; 109 B. R. 
771. 


Annotations: — FoUd. CiiUcy v. Chartnan (1881), 7 Q. B. D. 
89. CODSd. Mitchell w. Torriiigton Union (1897), 76 L. T. 
724. Apld. »elby v. Atkins (1926), 135 L. T. 45. Reid. 
Thomas v. Alsop (1870), 21 L. T. 715 ; Jones v. Newtown 
Sc Llanidloes Union, [1920] 3 K. B. 381. Mentd. Seaver 
V. Seavor (1846), 2 Sw. &; Tr. 663 ; Hope v. Uopo (1858), 
1 Sw. & Tr. 94 ; Cooper v. Lloyd (1859), 6 C. B. N. S. 619 ; 
Wilson V. Glossop (1887), 19 Q. B. D. 379 ; Stlmpson v. 
Wood (1888), 57 L. J. Q. B. 484 ; Jones v, Davies, [1901] 
1 K. B. 118 ; Brooklng-Pbillipse. Brooklnff-PhllUps, [1913] 
P. 80 ; Wloklns v. Wlcklns (No. 2). [1918] P. 282 ; Dum- 
ford V. Baker, [1924] 2 K. B. 587. 


256. .] — A husband is not liable to be 

ordered, under Poor Law (Amendment) Act, 1868 
(c. 122), s. 33, to maintain a wife with whom he has 
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Bed. 8 . — Coat of relief: Svb-aed. 2, A. (g) i., ii. & 
tii., (h) db {i)n B* <& C. (a) (5).1 

cea 49 ed to cohabit in consequence of her adultery. — 
CuuLEY V. Charman (1881), 7 Q. B. D. 89; 60 
L. J. M, C. Ill ; 46 L. T. 28 ; 46 J. P. 768 ; 29 
W. B. 803, D. O. 

Annotaiionff Consd. Biimlnffbam Union v. Tinunins, ri918] 

8 K. B. 189. Befd. JonoH v. Newtown & Llanidloes Union, 

[1920] 3 K. B. 381. Mentd. Jones v, Davies (1900), 70 

L. J. Q. B. 38 ; Wickins v, Wiokins (No. 2). [1918] P. 282. 

267. .] — In 1862, applt. married F. They 

lived toRcther a few months & then the husband 
joined the marines. Nothing more was heard 
of him, in 1889, F. married K. & lived with him 
as his wife. On hearing applt. was alive the wife 
still continued to live with R. F. became charge- 
able to the T. union' in 1896, & the guardians 
applied for an order against the husband, applt., 
wluch the magistrates made : — Held : the wife 
was guilty of adultery, & the applt. could not be 
compelled to support F., his wife. — ^Mitchell v. 
Torrington Union (1897), 76 L. T. 724 ; 01 J. P. 
698, D. C. 

AniwUaim Mentd. Wickins v. Wickins (No. 2). [1918] 

P. 282. 

258. Previous maintenance order rescinded 

on ground of wife’s adultery — Justices bound by 
order rescinding on subsequent application.] — 

A maintenance order under Summary Jurisdiction 
(Married Women) Act, 1896 (c. 39), was made by 
justices against applt. on the ground of desertion, 
but the order was afterwards rescinded by a 
stipendiary magistrate imder sci t. 7, on the ground 
that applt. *8 wife had committeu adultery since the 
making of the order. Subsequently applt.’s wife 
became chargeable to the guardians of the poor, 
& applt. was summoned under Poor Law AmencF* 
ment Act, 1868 (c. 122), s. 33, to show cause why 
an order should not be made against him to main- 
tain his wife. At the hearing of this summons the 
wife adm lifted that the order of rescission had been 
made on the ground of her adultt^ry, but she denied 
that she had in fact committed adultery ; & ilie 
justices being of opinion that they were not bound 
m law by the decision of fact of another ct. of 
co-ordinate jurisdiction as to the alleged adultery 
of the wife, held that applt. was liable to contribute 
to his wife’s support, & they ma<le an order against 
liim for a weekly payment ; — Held : the justices 
were not entitled to disregard the order rescinding 
the order for maintenance, & the order for a weekly 
payment must be set aside. — Selby v. Atkins 
(1926), 135 L. T. 45 ; 90 J. P. 117 ; 42 T. L. B. 
476 ; 24 L. G. R. 366 ; 28 Cox, C. O. 202, D. O. 

Deserted wUe .^ — See Poor Belief Act, 1718 (c. 8), 
ss. 1, 2 ; Poor Ijaw Act, 1927 (c. 14), s. 43 (1). 

259. Form of order.] — An order of two 

justices, founded on Poor Relief Act, 1718 (c. 8), 
for providing for the families of absconding men 
out of their estates, should state how much of the 
goods or rents of the fugitive should be seized by 
the parish officers ; & the subsequent order of 
confirmation by the sessions should specify the 
quantum of refief to be appropriated out of the 
goods & rents so seized, & limit a period for such 
appropriation ; supposing such prospective order 
to be good, & that the order is not to bo confined to 
the discharge of expenses already incurred by the 
parish. Qu. : if the original order be defective in 
the pa^icular mentioned, whether the sessions can 
make it good by an order of confirmation directing 
the parish officers “ to receive £7 168. rent of the 
rente & profits, etc., towards the discharge of the 
p^ish for providing for the party’s wife,” etc. 
But, at any rate, a payment of one sum of £7 16a. 
is a sufficient compliance with such order on the 
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only ground of construction on which it can be 
supported. The tenant in whose hands the rent 
was seized cannot justify, in covenant by his 
landlord for rent in arrear, the retaining a second 
sum of £7 16a. out of the second year’s rent, upon 
the supposition that such order of sessions extended 
to enable the parish officers to receive so much 
annually out of the rente ; for in that view the 
order would be bad in law upon the face of it, as 
an indefinite order for the annual payment of such 
a sum, without any limitation of time, or until 
further order, etc.-^TABLB v. Dixon (1806), 6 
East, 163 ; 2 Smith, K. B. 278 ; 1 Bott. 410 ; 102 
E. R. 1249. 

260. Discretion of justices as to amount of 
relief.] — It is not a condition precedent to the 
power of justices under Poor Law Amendment Act, 
1868 (c. 122), s. 33, to order the husband to pay 
for the maintenance of his pauper wife, that the 
guardians should have fixed the sum for her 
relief. Therefore, although the guardians have 
not fixed any sum for her future relief, but have 
given her a small weekly sum, the justices may, 
under sect. 33, order the husband to pay for her 
maintenance such weekly sum as, considering the 
condition of the husband & all the circumstances, 
may be proper, although it may exceed the amount 
of the refief previously given to her by the 
guardians. — D inning v. South Shields Union 
(1884), 13 Q. B. D. 25 ; 53 L. J. M. 0. 90 ; 60 
L. T. 446 ; 48 J. P. 708, 0. A. 

261. Existence of maintenance order against 
husband- Whether a bar to proceedings by guar- 
dians — Summary Jurisdiction (Married Women) 
Act, 1895 (c. 89).] — Where a wife has obtained a 
maintenance order against her husband under 
above Act, & he has ceased to make any payments 
under the order & his wife has subsequently become 
chargeable to the union, the mere fact of the 
existence of a maintenance order which the husband 
is no longer obeying does not disentitle the 
guardians to obtain an order against him under 
I’oor Ijaw (Amendment) Act, 1868 (c, 122), s. 33. — 
Birmingham: Union v. Timmins, [1918] 2 K. B. 
189 ; 87 L. J. K. B. 1096 ; 119 L. T. 146 ; 82 J. P. 
279 ; 16 L. O. R. 625, D. O. 

Annotations :~Refd. RicliardB w. Coleman (1918), 88 L. J. 

K. B. 813 ; Llewellyn v. Tumor (1922), 126 L. T. 532. 

262. Husband acting in bonft fide belief in 

absence of liability.] — ^When resp. was contributing 
to the maintenance of his wife in a lunatic asylum, 
her relatives, during his absence on military service, 
& without consulting him, obtained her release on 
giving an undertaking under Lunacy Act, 1890 
(c. 5), s. 79, that she should be no longer chargeable 
to any union & should be properly taken care of. 
Resp. afterwards declined to maintain liis wife on 
the ground that ho was relieved from his obliga- 
tion by her relatives, having taken the responsibifity 
upon themselves. Ultimately she became charge- 
able to the union, &, on a summons against him for 
wilful neglect to maintain her, whereby she became 
so chargeable, the justices held that he was not 
p^uilty of wilful neglect, inasmuch as he acted 
m the bond fide belief that ho was relieved from his 
obligation, & they dismissed the summons : — 
Held: resp.’s befief, being erroneous, was im- 
material, & the justices ought to have convicted. 
— Roberts v. Regnabt (1921), 126 L. T. 667 ; 86 
J. P. 77 ; 20 L. G. B. 142 ; 27 Cox, C. C. 198, D. 0. 
Annotation Biggs v.Burridgo (1925), 89 J. P. 75. 

See^ edeOf No. 1623, post. 

ii. Maintenance of Wife's Children. 

See Poor Law Act, 1927 (c. 14), ss. 41, 42. 

268. Children by former husband.] — R. v. St. 
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Botolph's, Aldgatb (1711), Foley’s Poor Laws» 
3rd ed. 64. 

264. .] — husband is not bound to main- 

tain his wife’s child by a former husband. — 
TuBB V. Habbison (1790), 4 Term Kep. 118 ; 100 
B. B. 926. 

Annotations : — Diltd. Stono v. Carr (1799), 3 Esp. 1. Apld. 

Cooper V. Martin (1803), 4 East, 76. 

265. .1 — ^Though a husband is not bound to 

provide for the children of his wife by a former 
husband, yet if he takes them into his house, &; 
they become part of to family, he shall be deemed 
to stand loco parentis, & be liable in a contract 
made by his wife for their education.— Stone v, 
Carr (1799), 3 Esp. 1, N. P. 

266. .] — One who marries a widow, having 

children by her former husband, is not bound 
to maintain such children, though they were 
maintained by the widow before her second 
marriage, when her second husband acquired her 
former means. Therefore, if the second husband 
maintain such children, it is a good consideration 
for a promise by them when they come of age 
to repay the expense of their maintenance 
respectively : especially where the second husband 
was a man of sinall substance, & the children had 
a competent provision to receive when they came 
of age, which was to accumulate for them in the 
meantime, & he made no application to Chancery 
for an allowance out of the fund, as he might have 
done. — Cooper v. Martin (1803), 4 East, 76 ; 102 
E. B. 759. 

Annotations EeU. Urmaton n. Nowcomon (1836), 4 Ad. & 

El. 899 ; Eaatwood v. Kenyon (1840), ll Ad. He EL. 438 ; 

Maund v. Mason (1874), L. U. 9 Q. B. 254. 

267. .] — The ct. of summary jurisdiction 

has power when making an order for maintenance 
under Summary Jurisdiction (Married Women) 
Act, 1895 (c. 39), to take into consideration the 
fact that appet. has children dependent upon her 
by a former marriage, since the husband is liable 
under the Poor I^aw Acts to maintain them. — 
Hill v. Uill, [1902] P. 140 ; 71 L. J. P. 81 ; 86 
L. T. 597 ; 66 J. P. 344 ; 60 W. B. 400 ; 18 T. L. B. 
393, 1). C. 

Children with deserted wife .] — See No. 259, 

ante. 

Illegitimate children .] — See Nos. 291-299, post. 


iii. Maintenance of Wife's Grandchildren. 

See Poor Law Act, 1927 (c. 14), ss. 41, 42. 

268. Whether liable.] — Draper v. Glenfietjo 
Town (1631), 2 Bulst. 345 ; 80 E. B. 1173. 
Annotations : — ^Expld. R. v. Kempson (1733), Kol. W. 288. 
Befd. Manby v. Scott (1663), 1 Kob. 383. 

289. .] — Westminster (City) v. Gerhard 

(1632), 2 Bulst. 346 ; 80 E. B. 1174. 

Amwtations : — Expld. R. t>. Mundun (1719), 1 Stra. 190; 
R. V. Kempson (1733), Kel. W. 288. Befd. Manby v. 
Soot (1663), 1 Kob. 383 ; R. v. Maude (1842), 11 L. J. 
M. C. 120 : Woolwich Union v, Union (1906), 

‘ “►L. J. K. B. 675. 


(A) Master. 

See Master & Servant, Vol. XXXIV., p. 115, 
Nos. 857-867. 

(i) Parent-in” Law, 

270. Whether llable.]—B. v. Clbntham Parish 
(1710), Foley’s Poor Laws, 3rd ed. 62. 

271. .] — A father-in-law is not bound to 

nriaintain his chil<P*en in law. Nor a cliild in 
law his parent in law. — B. v, Benoibr (1726), 
2 Ld. Baym. 1464 ; 92 E. R. 446 ; sub nom. 
B. V. Pennoyr, 2 SesB. Oas. K. B. 66 ; 1 Bott. 
400. 

272. .] — Father not bound to maintain 

the son’s wife. — R. v. Dbmpson (1733), 2 Stra. 
955 ; E. B. 964 ; sub nom. R. v. Kempson, 


2 Bam. K. B. 364 ; Kel. W. 288 ; 1 Sess. Cas. K. B. 
230 ; 1 Bott. 405. 

An^^ion : — Befd. Maund v. Mason (1874), L. R. 9 Q. B. 

B. Eident of Liability. 

See Poor Law Act, 1927 (c. 14), s. 41. 

273. Liability to take poor person into house.] — 
R. V. Jones (1710), Foley’s Poor Laws, 3rd ed. 63. 

C. Enforcement of Liability — Maintenance Orders. 
(a) In General. 

See Poor Belief Act, 1601 (c. 2), s. 7 ; Poor Law 
Act, 1927 (c. 14), s. 41. 

274. Sufficient ability ” to pay — Evidence of 
means.] — ^Whero a father, in order to avoid a 
claim for the maintenance of his son, convoys all 
his property to his second wife by way of post- 
nuptial settlement, the justices can draw the 
inference that the father is of “ suflicient ability ” 
to mtiintain such son within Poor Belief Act, 
1601 (c. 2), s. 7. — CouLsoN v. Davidson (1906), 
96 L. T. 20 ; 71 J. P. 17 ; 5 L. G. B. 56, D. C. 

(b) Form of Order. 

See Poor Law Act, 1927 (c. 14), s. 43 (1). 

275. Order must follow form of statute — & 
show person to be within class provided for.] — 
B. V. De Breta (1700), 1 Hott. 390. 

276. Order must be positive — Not mere recom- 
mendation.] — B. V. Benoier (1720), 2 Ld. Baym. 
1454 ; 92 B. R. 44() ; sub nom. B. v. Pennoyr, 
2 Sess. Cas. K. B. 56 ; 1 Bolt. 400. 

277. What must be stated — Person poor or 
likely to become chargeable.”] — An order upon a 
father to make liis daughter an allowance must 
state that she is citlier poor, or likely to become 
chargeable. — St, Andrew’s UNDERSuAi-n’ (In- 
habitants) V. DE Breta (1701), I Lcl. Baym. 
699 ; 91 E. B. 1366. 

278. How long maintenance to continue — 

Till further order.] —Order to relieve his father till 
sessions order the contraiy, good. — Jenkin’s 
Case (1706), 2 Salk. 534 ; 91 E. B. 453. 

279. — > .] — B. V. Benoier (1726), 2 

Ld. Baym. 1454 ; 92 E. B. 446 ; sub nom. B, v. 
Pennoyr, 2 Sess. Cas. K. B. 56 ; 1 Bott. 400. 

280. — ” So long as chargeable.”] — 

(1) An order of maintenance under Poor Relief 
Act, 1819 (c. 12), s. 26, directing payments to be 
made so long as the poor person shall bo “ cliarge- 
able,” is bad ; the word “ chargeable ” not being 
equivalent to the words “ not able to work,” 
used in the statute. 

(2) An order for maintenance of paupers by a 
relation, if it di 1*601 an entire sum to bo paid for 
the maintenance of three, so long as the three 
shall be chargeable, is bad as to all. — Be Morten 
(1844), 5 Q. B. 591 ; 1 New Sess. Cas. 69 ; 2 L. T. 
O, S. 367 ; 114 E. B. 1372. 

281. So long as not able to work.] — 

Re Morten, No. 280, ante. 

282. Ability to pay.] — R. v. IIaufax 

(1713), 1 Bott. 399 ; Sett. & Rem. 33. 

283. .] — An order for maintenance 

of a poor relation must state the ability of the 
paity. — R. V. Dunn (1714), 10 Mod. Rep. 221 ; 
Foley’s Poor Laws, 3rd ed. 67 ; 1 Bott. 404 ; 1 
Sess. Cas. K. B. 66 ; 88 E. R. 702. 

284. Person unable to work.] — ^An order for 

maintenance of a poor relation must state that 
the party was unable to work. — ^R. v. Gully 
(1716), 10 Mod. Rep. 307 ; 1 Bott. 400 ; 1 Sess. 
Cas. K. B. 90 ; Sett, dc Bern. 72 ; Foley’s Poor 
Laws, 3rd ed. 61 ; 88 E. R. 740. 
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Poor Law. 


Sect, 3. — Cost of relief: Svb-sect. 2, C, (h), (c) & (d), 
& D, Part V, Sects, 1 2 : Sub-sects, 1 <fe 2.] 

285. Person in need ol relief — & entitled.] 

— R. V. GuiJ.y (1715), 10 Mod. Rep. 307 ; 1 Bott. 
400 ; 1 Sess. Cas. K. B. 90 ; Sett. & Rem. 72 ; 
Foley’s Poor Laws, 3rd ed., 61 ; 88 E. R. 740. 

286. .] — R. V, Litton (1718), Sett. 

& Rem. 85. 

287. Person chargeable to parish.] — R. v. 

Tripping (1717), 1 Bott. 399. 

(c) Enforcement of Order. 

See Poor Law Act, 1927 (c. 14), s. 43 (2). 

288. Imprisonment In default — Whether bank- 
ruptcy a protection.] — Bkpt., who had obtained an 
order of protection under 12 & 13 Viet. c. 106, 
s. 112, was arrested on a warrant of commitment, 
for not obeying an order made on him under 
I'oor Relief Act, 1601 (c. 2), s. 7, for payment of 
a weekly sum to the guardians of a union for the 
support of his mother : — Held : the process under 
which pltf. was arrested was of a criminal nature 
& not for a debt ; & he was, therefore, not pro- 
tected from arrest under 12 & 13 Viet. c. 106, 
s. 113. — ^Bancroft v. Mitchkij. (1807), L. R. 2 
Q. B. 544) ; 8 B. & S. 558 ; 36 L. J. Q. B. 257 ; 
16 L. T. 5.58 ; 15 W. R. 1132 ; suh nom, Bank- 
(‘ROFT V, Mitchell, 31 J. P. 693. 

AniwIatiwiH :“-Refd. 11. v. Ireland (1868), ,37 L. J. Q. B. 7,3. 
Bfentd. liv Pilnco, A’j* p. GruvcH (1868), 3 Ch. App. 642; 
Myiii s r. Veit oil (186U), 20 L. T. 847 ; R. v. Master (1869), 
L..R. 4 Q. 13. 28.5. 

289. Ability to pay must be proved.] — 

Money due under an order of jusoices made upon a 
person for the maintenance of his father under 
Poor Relief Act, 1001 (c. 2), s. 7, is recoverable 
before a court of suminaiy jurisdiction as a civil 
d,obt & not as a penalty ; & an order of justices 
for the payment of the money so due cannot be 
enforced by imprisonment in dcjfault of distress, 
unless it be proved that the person in default 
has since th(‘ date of tlu? latter order had the means 
to pay the sum in respect of which he has made 
default.— Gamble, [1899] 1 Q, B. 305 ; 68 
L. J. Q. B. 195 ; 79 L. T. 642 ; 03 ,T. P. 101 ; 15 
T. L. R. 123 ; 43 Sol. Jo. 128 ; 19 Cox, C. C. 
225, D. C. 

AnnoUUwns Tl. v, Webber & St. Tlioraas* Union, 

Ex p. Wheaton (1899), 43 Sol. Ju. 826. Mentd. R. r. 
Richardson, Ex p, Sheny (1909), 79 L. J. K. B. 13. 

Id) Appeals. 

200. Appeal to quarter sessions.] — An order of 
a Metropolitan police magistrate to pay 2s. iSd. 
weekly towards the relief & maintenance of a 
certain pauper for & during so long a time as she 
shall be chargeable is not an order in which the 
sum adjudged to be paid is more than £3, so as 
to give a right of appeal to quarter sessions under 
Metropolitan Police Courts Act, 1839 (c. 71), s. 60. 
— B. V, London JJ., Ex p. Greenwich Union, 
[1900] 1 Q. B. 438 ; 69 L. J. Q. B. 364 ; 82 L. T. 
296 ; 64 J. P. 367 ; 48 W. R. 319 ; 44 Sol. Jo. 
245, D. C. 

D, Illegitimate Children, 

See Poor Law Act, 1927 (c. 14), s. 41 (2) (3) ; & 
Bastardy, Vol. III., pp. 384-387, Nos. 229-252. 

291. Liability of parish of settlement.] — A 
bastard living with its mother for nurture, but 
having a different settlement, must be maintained 


by the parish in which it is settled. — R. v. Hem- 
LiNGTON (Inhabitants) (1777), Cald. Mag. Cas. 6 ; 
1 Doug. K. B. 9, n. ; 99 E. R. 8. 

Annotation : — Cossd. R. v. Wondron (1838), 3 Nov. & P. K. B. 

62. 

292. Liability of mother.] — Brown’s Case 
( 1631), 2 Bulst. 360 ; 80 E. R. 1177. 

293. Not within statute — ^.Liability of reputed 
grandfather.] — R. v. Reve (1631), 2 Bulst. 344 ; 
80 E. R. 1172. 

Annotation : — Mentd. Homer v. Homer (1799), 1 Hag. ClJon. 

337. 

* 294. .] — If the child to be relieved be a 

bastard child, this is clearly out of Poor Relief 
Act, 1601 (c. 2) {per Cur.). — ^Westminster (City) 
V. Gerrard (16.32), 2 Bulst. 346 ; 80 E. R. 1174. 
Annotations .-—Apld. R. v. Maude (1842), 11 L. J. M. C. 120. 

Conid. Woolwich Union v, Fulham Union (1906), 75 

L. J. K. B. 675. Befd. Manby v. Scot (1663), 1 Kcb. 383 ; 

U. r. Munden (1719), 1 Stra. 190 ; R. v. Kompson (1733), 

Kol. W. 288. 

295. Liability of husband for. wife’s children — 
Born before marriage.] — By Poor Law (Amend- 
ment) Act, 1834 (c. 76), s. 67, the putative father 
of a bastard child bom before the passing of 
Poor Law (Amendment) Act, 1834 (c. 76), whose 
mother is married to another person, is no longer 
liable on an order of justices for the maintenance 
of such child ; at least while the husband is of 
ability to maintain it. — Lang v. Spicer (1836), 1 
M. & W. 129 ; 1 Gale, 426 ; 3 Nov. & M. M. C. 
556 ; 5 L. J. M. C. 60 ; 150 E. R. 374 ; sub nom. 
Laino V. Spicer, Tyr. & G. 358. 

Annotaiions : — Consd. Hardy v, Athertmi (1881), 7 Q. B. 1). 

264. Distd. 15yinouth GdiiB. v. Gibbs, 11903] 1 K. B. 177. 

Befd. R. V, Wendron (1838), 7 Ad. & El. 819 ; Stacey v. 

Llntell (1878), 4 Q. B. D. 291 ; Davies v. Evans (1882), 

51 L. J. M. C. 132 ; Boyce r. Cox (1921), 38 T. L. R. 61. 

Mentd. He South Lady Bertha Mining Co. (1862), 2 John. 

&H. 376. 

296. .] — Where an illegitimate child 

is being maintained by the guardians of a union 
or parish justices have jurisdiction, upon the 
application of the guardians, to make an affiliation 
order against the putative father of the child 
under Bastardy Laws (Amendment) Act, 1873 
(c. 9), s. 5, notwithstanding that the child’s mother 
has married & her husband is able to maintain it. — 
Plymouth Union v. Gibbs, [1903] 1 K. B. 
177 ; 72 L. J. K. B. 33 ; 87 L. T. 685 ; 07 J. P. 
61 ; 51 W. R. 157 ; 19 T. L. R. 11 ; 47 Sol. Jo. 
32 ; 1 L. O. R. 48, D. C. 

Annotation Refd. Boyco v. Cox (1921), 38 T. L. 11. 51. 

297. Born during marriage —< Proof of 

paternity — Limitation of time under Summary 
Jurisdiction Act, 1848 (c. 43).] — On a summons for 
maintenance of children against P., the father, P., 
denied the paternity, his wife having been living 
apait during their birth. Evidence of non-access 
was given, & P. was allowed as witness to disprove 
an alleged admission hj him of paternity to which 
another witness testified, but the justices on 
consideration struck out P.’s evidence, as they 
said there was sufficient evidence of non-access to 
disprove paternity without P.’s evidence : — Held : 
the limitation of time in above Act, s. 11, was not 
applicable to this case, which was one* of a con- 
tinuing liability. — U lverstonb Union v. Park 
(1889), 63 J. P. 629, D. C. 

298. Liability of putative father for illegitimate 
child — Mother married to another person.] — 
Lang v, Spicer, No. 295, anie. 

299. Enforcement by guardians — Absence 


PART IV. SECT. 8, SUB-SECT. 2.— 

c. (0). 

_ n, right to distress — CHvtn 

Where the wife or Infant 
child ot a reeident within the area 
controlled by a local authority is 


admitted to a hospital therein, Hos-, 
pitalH Act, B. 8, & Municipal District 
Act, H. 8. A., 1922,0. 110, s. 203, do 
not give the local anthoril^ the right 
to oolloot from the hnsbona or father 
of such wife or infant the amount of 


the public ward ohargo by means of 
suit, distress, or registration against 
his lands. — Red Deer Municipal 
Hospital District, No. 15 v. Prairir 
Creek Municipal District, No. 343 
(Alta.), 11924] 3 W. W. R. 902.— CAN. 
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of motber abroad— Bastardy Laws (Amendments) 
Act, 1872 (c. 65), s. T,]-— The mother of an 
illegitimate child had obtained from justices an 
order against applt., as the putative father, for 
the payment of a weekly sum for the maintenance 
of the child. The mother afterwards left the 
country & went to i^merica, & the child became 
chargeable to the union. The mother was still 
alive, was of sound mind. Sc was not imdcr any of 
the incapacities mentioned in Poor Law (Amend- 
ment) Act, 1844 (c. 101), s. 5. Upon an informa- 
tion by the guardians of the union in which the 
child was chargeable against applt. under Bastardy 
Laws (Amendment) Act, 1872 (c. 65), s. 7, for the 


recovery of sums due & becoming due under the 
order, a magistrate made an order in favour of the 
guardians : — Held : the guardians were entitled 
under Bastardy Laws (Amendment) Act, 1872 
(c. 65), s. 7, to recover from applt. the sums due & 
becoming due under the ordei , notwithstanding that 
the mother was still alive & was under none of the 
incapacities specified in Poor Law (Amendment) 
Act, 1844 (c. 101), 8. 5.— Jones v. Merthyr 
Tydfil Union (1911), 105 L. T. 203 ; 75 J. P. 
300 ; 9 L. a. R. 767 ; 22 Cox, C. 0. 651. 

Bond to indemnify parish .] — See Bastardy, Vol. 
III., pp. 384, 385, Nos. 233-235 ; Bonds, Vol. 
Vll., pp. 221, 241, Nos. 636, 834. 


Part V. — Settlement. 


Sect. 1.— IN GENERAL. 

See Poor Law Act, 1927 (c. 14), ss. 100-119. 

300. Impossibility of two settlements at one 
time.] — Where a settlement by renting a tenement 
is completed during the time that the tenant has 
an estate of his own, & the tenant afterwards 
resides upon his estate, if the tir^e of his residence 
subsequent to the completion of such settlement 
by renting a tenement, added to the time of his 
residence upon his estate before such completion, 
make up forty days in the whole, the settlement by 
estate displaces the settlement by renting a tene- 
ment. 

There cannot bo two settlements at the same 
time, but there may be a fluctuating settlement, 
& what is done before a dividing line at which a 
pai'ticular settlement is gained may attach to 
what is done afterwards in favour of a different 
settlement (Lord Campbell, C. J.). — R. v. Knares- 
BORouau (Inhabitants) (1851), 16 Q. B. 446; 
4 New 8ess. Cas. 455 ; 20 L. J. M. C. 147 ; 16 
L. T. O. S. 386 ; 15 J. P. 259 ; 15 Jur. 398 ; 117 
K. R. 950. 

Settlement of lunatic.] — See Lunatics, Vol. 
XXXIII., pp. 200-265, Nos. 1800-1849. 


Sect. 2.— ALTERATION OF PARISH. 

Sub-sect. 1. — In General. 

See Poor Law Act, 1927 (c. 14), ss. 2, 3 ; <fc, 
generally. Local Government, Vol. XXXIII., 
pp. 24-28. 

301. By order under Local Government Act, 
1894 (c. 73) — No objection to legality of order after 
six months from confirmation — Local Government 
Act, 1894 (c. 73), s. 42.] — A joint committee of a 
county council & of the council of a county 
borough made an order with regard to a pai'ish 
which, at the passing of Local Government Act, 
1894^ (c. 73), was situate in more than one urban 
district, which order, in providing for the union 
of part of the parish with another parish & the 
constitution of the remaining part into a sejiarate 
parish, further provided that the alteration of the 
parish should not have the effect of destroying 
settlements already acquired therein prior to* the 
coming into operation of the order ; — Held : 
whether the order was made under Local Govern- 
ment Act, 1888 (c. 41), or Local Government Act, 


1894 (c. 73), & whetlier or not there was originally 
jurisdiction to insert in the order the provision 
defiling with pauper settlements, sect. 42 of the 
Act of 1894, applied, & no objection to the legality 
of the order could be entertained, more than six 
months having elapsed since its confirmation by the 
Ijocal Government Board. — R. v, Middlesex JJ., 
Ex jK Walsall Union, ri907] 2 K. B. 581 ; 70 
L. J. K. B. 839 ; 96 L. T. 798 ; 71 J. P. 393 ; 23 
T. L. R. 524 ; 51 Sol. Jo. 482 ; 5 L. G. R. 1232, C. A. 

302. What is a ** union.*’] — A union means 
sometldng made one which was not made one 
before (Coleridge, J.). — R. v. Leeds Township 
(1851), 4 New Sess. Cas. 717 ; 17 L. T. O. S. 142. 

303. Settlement lost by division — Whether re- 
vived * on amalgation of districts into parish.] — A 
pauper having acquired a settlement by residence in 
the x)arish of B. that parish was by the Local Govern- 
ment Act, 1894 (c. 73), divided, part remaining the 
parish of B. & part becoming the parish of W. T'’he 
pauper had resided in that portion that became tlio 
parish of W. 

In 1902, by a provisional order made by the 
Local Government Board duly confirmed by a 
statute, the X)arish of W., part of the parish of B., 
together with other paiishos, were amalgamated 
to form the new parish of W., & it provided that 
“ for all purposes of settlement & removal residence 
prior to the commencement of this order in any 
part of the existing i)aiishes of B., Ji., W., T., or 
W-, shall have been deemed to have been residence 
in the parish in which the part is included by this 
order ** ; — Held : the settlement of the i)auper in 
the old parish of B. having been destroyed in 1894, 
it was not revived by the order of 1902, & the 
pauper hfid not acquired a settlement in the new 
parish of W. — Preston Union v. Lewisham 
Union (1904), 91 L. T. 498 ; sub norn. East 
Preston Union v. IjEwisham Union, 68 J. P. 
404 ; 2 L. G. R. 1077, D. C. 


Sub-sect. 2. — Effect of Division. 

304. General rule.] — Where an existing parish 
is divided into separate parishes under Local 
Government Act, 1894 (c. 73), s. 1 (3), a settlement 
acquired in the undivided parish before the division 
is not Gxtin^iished ; & a person wlio was bom or 
had resided in the undivided parish so as to acquire 
a settlement must be hold to have a settlement in 


PART V. SECT. 2. SUB-SECT. 2. 

b. WheOierMittemmlpreiHouslv gained 
^tuined after divieion.] — Antioonibii 
CORPN. V. ABIBAIQ OYEBSBEBS (1906), 


38 N. S. R. 112.— CAN. 

0. .1— JfiQGINS CORPN. V, CUM- 
BERLAND rooK District Otebseeus, 
[19251 2 D. L. R. 663 ; 58 N. b. R. 
76.— OAN. 


d. AuUiorUy of county court judge 
— To arbUraU on dispute — As to dis- 
tribution of paupers.y—Re Woodstock 
Town (1887), 26 N. B. R. 362.— 
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whichever of the newly created parishes his place 
of birth or residence is situated. — ^W est Ham 
Union v. Edmonton Union, [1908] A. G. 1 ; 77 
L. J. K. B. 85 ; 08 L. T. 1 ; 72 J. P. 9 ; 24 T. L. R. 
108 ; 62 Sol. Jo. 75 ; 6 L. G. R. 39, H. L. 

Annotation: — Mentd. Bonmo v. Keane, [1019] A. C. 815. 

806. Whether settlement previously gained re- 
tained after division — Settlement by birth.] — In 
1822, the pauper was bom a bastard in one of 
several townships in a parish, which had only one 
set of overseers for the common maintenance of 
its poor. Subsequently each of the townships had 
its own set of overseers for the separate mainte- 
nance of its poor ; — Held : the pauper had not 
gained a settlement in the township of his birth, 
so as to be removable thereto from a foreign parish. 
— R. V, Tipton (Inhabitants) (1842), 3 Q. B. 216 ; 
2 Gal. & Dav. 92 ; 11 L. J. M. C. 89 ; 6 J. P. 668 ; 
6 Jur. 760; 114 E. B. 489. 

Annuiaiions : — Apld. 11. v. Hunnin^rton (184.'t)f 5 Q. B. 273 ; 
U. V. Acton (1845). 8 Q. B. 108. Distd. li. v. St. Martin, 
Now Samiu (1840), 9 Q. B. 241. Folld. Stourbridffo 
Union t). Droitwich Union (1871), L. It. Q. B. 7(>9. 
Apld. Dorklnir Union v. St. Saviour’s Union, [1898] 1 
Q. B. 594. Dbtd. West Ham Union v. h. 0. C., [1904] 
A. C. 40. Consd. Wost Bam Union v. Edmonton Union, 
[1908] AaO. 1. Reid. Worcester Union v. Birmingham 
Union (1887), 65 J. P. 771 ; R. v. Middlesex JJ., Ex p. 
Walsall Union (1906), 75 L. J. K. B. 784 ; Glouoostor 
Union v. Woolwich Union, [J917] 2 K. B. 374. 

SOB. .] — Where a parish consisting of 

several townships has maintained its own poor, 
& afterwards seijarate overseers are appointed for 
each township under Poor Belief Act, 1602 (c. 12), 
8. 21, the parish is, for the purposes of settlement, 
destroyed, & a settlement gained in it by birth in 
one of the townships before the appointment is 
wholly lost, & the pauper docs not acquire a fresh 
settlement in the particular township. So hold 
on the authority of decided cases. This has not 
been altered by Union Changeability Act, 1865 
(c. 79), as that Act, in referring to an order of 
removal of a pauper settled in any parish, apx>lies 
only to a parish actually existing for the puri)oseB 
of settlement at the time when the oi*der of removal 
is mode. — Stourbridge Union v. Droitwich 
Union (1871), L. K. 6 Q. B. 769 ; 40 L. J. M. 0. 
186 ; 25 L. T. 411 ; 35 J. P. 604. 

AnnotationB: — Dbtd. West Ham Union v. L. C. C., [1904] 
A. C. 40. Reid. Worcester Union v. Birminirham Union 



Union. [1908] A; C. 1. 


307. .] — The decision in R. v. 

Tipton (Inhabitants), No. 305, ante, as to the 
settlement of paupers, established the rule that the 
settlement in a parish gained by birth therein is a 
settlement in the parish as an entity, & not in any 
particular township of it, & if after a birth settle- 
ment has been gamed in it the parish is divided 
by Act of Parliament into two or more separate 
parishes, so that it ceases to exist as one entire 
parish, the birth settlement gained in the old 
parish ceases to exist also. — Dorking Union v. St. 
Saviour’s Union, [1898] 1 Q. B. 694 ; 62 J. P. 
308 ; 46 W. R. 309 ; 14 T. L. R. 213 ; 42 Sol. Jo. 
262 ; sub nom. St. Saviour’s Union v. Dorking 
Union, 67 L. J. Q. B. 408 ; 78 L. T. 29, C, A. 
Annotations: — Ajpld. Preston Union v. Lewisham Union 
(1904). 91 L. 498. Dbtd. West Ham Union o. L. C. C., 
[1904] A. C. 40 ; R. v. Middlesex JJ., Ex p. Walsall 
Union, J1006] 2 K. B. 365. Rold. Roohdalo Union r. 
Banllngden Union (1898), 07 L. J. Q. B. 846 ; Cdlno 
Union v. St. Mary, Islington Union (1900), 60 L. J. Q. B. 
400 ; West Ham Union v. Edmonton Union, [1908] 
A.^C.^1^^ ^Glouoostor Union v. Woolwich Union, [1917 J 

808. .] — West Ham Union v'. 

Edmonton Union, No. 304, ante. 


309. Settlement by hiring & service.] — 

A parish consisted of eight townships. Overseera 
were appointed annually, sometimes one for e^h 
township, sometimes one for two or more townships 
& others for the rest, & sometimes four for the 
whole district. There were churchwardens for 
the whole parish. An e(][ual poor rate was always 
agreed to, at a general parish vestry, by the church- 
wardens & overseers ; & the rate of ^owances to 
paupers was settled at such vestries. Separate 
poor rates were made, allowed & published, & the 
money collected by the overseers m the townships 
for which they acted, & paid by them to the poor 
of their districts respectively. Those who had a 
surplus bi’ought it to the parish vestry, & it was 
applied in aid of those who were deficient ; if 
any balance remained, it was placed to the general 
account, & handed to the new overseers for the 
next year’s expenses. In 1833, under a mandamus, 
the townships were divided, & became entirely 
separate in the appointment of overseers & manage- 
ment of the poor. Pauper, in 1815, gained a 
settlement by hiring & service ; everything which 
conferred the settlement taking place in G., one 
of the above townships. Prom 1815 to 1844 she 
received relief from G., while residing elsewhere. 
On appeal against an order made in 1844, removing 
her to G., the sessions quashed the order subject 
to a case raising the question whether, on the above 
facts, the paui)er was settled in G. : — Held : the 
settlement gained in 1815 did not confer a settle- 
ment in the newly separated district of G., & 
relief given by G. was only evidence, on which the 
judgment of the sessions was conclusive. Order 
of sessions (jonfirmed : though the notice of 
grounds of appeal was signed only by the overseers 
of G., & not by the churchwardens of the parish 
in which the eight districts lay, & the suflficiency 
of the signature was a question submitted in the 
case. — R. v. Auton (Inhabitants) (1845), 8 Q. B. 
108 ; 2 New Sess. Gas. 183 ; 1 New Mag. Gas. 
420 ; 16 L. .T. M. G. 21 ; 6 L. T. O. S. 146 ; 10 
J. P. 150 ; 9 Jur. 1097 ; 115 E. R. 815. 

Annotations .—Reid. R. v. 8t. Martin (1846), 2 New Boss. 

Cos. 416: Stourbridge Union v. Droitwlcb Union (1871), 

35 J. P. 694. 

310. Settlement by residence.] — Wor- 

cester Union v. Birmingham Union (1887), 65 
J. P. 771 ; 3 T. L. B. 756, C. A. 

311. .] — Preston Union r. Lewis- 

ham Union, No. 303, ante. 

312. .] — West Ham Union v, 

Edmonton Union, No. 304, ante. 

313. Whether gaining of settlement interrupted 
— Insufficient residence before division.] — An 
order of the Local Government Board dividing an 
existing parish into two separate parishes, which 
provides (inier alia) that, as between the two new 
parishes, every person who lias acquired, or shall 
on or before a given date acquire, a settlement in 
the existing parish shall be deemed to have 
acquired such settlement in either of the separate 
parishes, does not apply to persons who are in 
the process of acquiri^ a settlement in the 
existing parish. Accordingly, a pauper who bad 
resided in the old parish for two years & ten 
months up to the given date, & continued his 
residence in one of the new parishes for eighteen 
months after the given date, cannot add the two 
periods of residence together dc claim to have 
acquired a settlement in the new parish. — G alne 
Union v, St. Mary, Islington Union (1900), 69 
L. J. Q. B. 400 ; 82 L. T. 121 ; 64 J. P. 246, 
D. G. 

Annotations : — ^Refd. R. v. Middlesex JJ., Ex p. Walsall 

Union, [1906] 2 K. B. 365 ; Gloucester Union v. Woolwlob 

Union, [1917] 2 K. B. 874. 
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Sub-sect. 3. — Effect op Union. 

814. Retention of settlement gained previous to 
union.] — A pauper gained a settlement in parish J. 
Afterwards, by Act of Parliament, J. was united, 
for all but ecclesiastical purposes, with parish B. 
by the title of the United Parishes of J. & B. : — 
Held : the pauper was settled in the united 
parishes. — R. v, St. Martin, New Sarum 
(Inhabitants) (1846), 9 Q. B. 241 ; 2 New Sess. 
Cas. 416 ; 1 New Mag. Oas. 654 ; 16 L. J. M. 0. 
123 ; 7 L. T. O. S. 227 ; 10 J. P. 681 ; 10 Jur. 
694 ; 116 E. R. 1266. 

Annotations : — Dbtd. Stourbridge Union v. Droltwioh Union 
(1871). L. R. 0 Q. B. 760. Consd. West Ham Union v. 
L. C. 0., ri002] 1 K. B. 662; West Ham Union v, 
Edmonton Union. [1908] A. C. 1. Reid. Bootle Union v. 
Whitehaven Union. [1903] 2 Ch. 142. 

315. .] — Parish A., to the area of wliich an 

addition has been made nut of parish B., by an 
order under the Divided Parishes & Poor Law 
(Amendment) Act, 1876 (c. 64), does not lose its 
identity, & the settlement of a pauper in parish 
A. is not affected. — W est Ham Union v. London 
County Council, [1904] A. C. 40 ; 73 I.. J. K. B. 
85 ; 89 L. T. 614 ; 68 J . P. 146 ; 62 W. R. 466; 
20 T. L. R. 127 ; 2 L. G. R. 301, H. L. 

Annotations: — Conid. Bootlo Union v. Whitehavcin Union. 
[1903]^ 2 Ch. 142. Reid. R. v, MlddleBex JJ., Ex p. 
WalHoll Union. [1906] 2 K. B. 3G6 ; West Ham Union ». 
Edmonton Union (1907). 24 T. L. R, 108. 


Sect. 3.— DERIVATTVE SETTLEIMENTS. 

Sub-sect. 1. — In General. 

See, now, Poor Law Act, 1027 (c. 14), s. 110. 
316. Origin of doctrine.] — The doctrine of 
derivative settlement of legitimate children un- 
cmancipated is not laid down by any positive 
statute, but is the result of the construction put 
by cts. of justice on the Poor Laws, the i)i*ovisions 
of which must be construed so as to meet the 
ordinary social wants of those for whose benefit 
they were made. — Adamson v, Barbour (1853), 
1 Macq. 376 ; 21 L. T. O. S. 145 ; 1 W. R. 539, 
U. L. 

Annotations: — ^Refd. Reigate Union v. Croydon Union, 
Hlghworth & Swindon Union v. Wostbury-on-Sovom 
Union. Medway Union v. Bedminster Union (1889), 38 
W. R. 295 : Ruthorglon Parish Council v. Glasgow Parish 
CounoU, [1902] A. C. 300. 

Settlement by marriage.] — Sec Sub-sect. 3, post. 
Settlement by parentage.] — See Sub-sect. 4, post. 


Sub-sect. 2. — ^Restriction on Derivative 
• Settlements. 

See, now. Poor Law Act, 1927 (c. 14), s. 110. 

317. Restriction of doctrine — General statement 
of restriction.] — (1) After Divided Parishes & Poor 
Law (Amendment) Act, 1876 (c. 61), came into 
operation a pauper’s father acquired a settlement 
in Penge, & his wife & child thereupon took his 
settlement & never acquired any subsequent 
settlement in their own right. The pauper’s 
mother was bom in Reigate, wMch was her maiden 
settlement. After the father’s death, an order 
was made adjudging the last legal settlement of 
the pauper, then under the age of sixteen, to be 
in Pence : — Held : under Divided Parishes & Poor 
Law (Amendment) Act, 1870 (c. 61), s. 35, the 
widow did not upon her husband’s death revert 
to her maiden settlement, & the pauper upon her 
father’s death did not take the maiden settlement 
of her widowed mother, but retained her father’s 
settlement in Penge & the order waa right. 

(2) A pauper was bom in 1861 at her father’s 
birthplace in Wanborough. He died in 1868, 


& his widow married again. After her father’s 
death, the pauper, who was always physically 
incapable of work, resided with her mother in 
Rhydgwem without receiving relief till June, 1880, 
when she became chargeable. In June, 1880, the 
pauper had so resided at Rhydgwem for more 
lhan three years since Divided Parishes & Poor 
Law (Amendment) Act, 1876 (c. 61), came into 
operation (Aug. 15, 1876) ; viz. more than one 
year before she attained the age of sixteen (Oct. 
1877) & more than two years iffter attaining that 
age. An order having been made adjudging the 
last legal settlement of the pauper to be in Wan- 
borough : — Held : the order was wix)ng ; the 
pauper had by her residence under the age of 
sixteen coupled with her residence over tliat age 
“ resided for the term of tliree years ” in 
Rhydgwem so as to render lier irremovable within 
sect. 34 of the Act & luid therefore acquired a 
statutory settlement in that parish ; &; tins result 
was not affected by the provisions of sect. 35. 

(3) A pauper I'esided with her husband in a 
parish for more than three years continuously, 
& after his death continued to reside as a widow in 
the same parish for three months : — Held : the 
settlement of the pauper & her children, who were 
all under six years of age was in that parish, not 
on the ground that the pauper liad acquired a 
settlement in her own right under Divided Parishes 
& Poor Ijaw (Amendment) Act, 1870 (c. 01), s. 34, 
but on the ground that thc} husband had at the 
time of his death acquired a settlement in the parish 
under sect. 34 & his widow & children took that 
settlement under sect. 35. 

(4) The object of the enactment was to impose 
a limit upon parentage settlements by double 
derivation. . . . The provisions of the clause 
[Divided Parishes & Poor Law (Amendment) 
Act, 1870 (o. 61), B. 35 (3)] have, in my opinion, 
no application to children under the age of sixteen 
{Lotxd Watson). — Reigate Union v, Croydon 
Union, Highwortii & Swindon Union v. West- 
bury-on-Skvern Union, Medway Union v. 
Bedminster Union (1889), 14 App. Cas. 406 ; 59 
L. J. M. C. 29 ; 61 L. T. 733 ; 53 J. P. 580 ; 38 
W. R. 295 ; 5 T. L. R. 710, II. L. ; rcA)sg, (1888), 
20 Q. B. D. 597, C. A ; affg. (1888), 21 Q. 13. D. 
278, C. A. ; revsg. sub nom. (Croydon Union v, 
Reigate Union (1887), 19 Q. 13. D. 385, C. A. 
AnnottUions :—As to (2) i^ld. Llanelly Uiiinn v. Noath Union, 

[1893] 2 Q. B. 38. Befd. Wuylund Union v. Mltford 
. Union (1889), 62 L. T. 69 ; Woet Ham Union v. St. 
Matthew, Bethnal Green, [1892] 2 Q. B. 676 ; St. 01avo*s 
Union 1?. Canterbury Union, [1897] 1 (j. B. 682. As 
to (3) Distd. Towkosbury Union v. Birmingham Union, 
[1904] 2 K. B. 396. CODSd. St. MatthowB, Bethnal Grooii 
Union v, Paddingteii Union, [1912] 2 K. B. 336. field. 
Burion llegiH Union v. St. Puiioros Union (1887). 57 
L. J. M. C. 6, u. ; Dorohoflter Union v. I’oplar IJniou 
(1888), 21 O. B. D. 88 ; Blnningham Union v. Towkua* 
bury Union (1904), 53 VV. U. 268. As t*i (4) Folld. West 
Derby Union v. Ai.ebain Union (1889), 24 (J. D. D. 117. 
Consd. Manchostor Ovnraoora v. Ormaklrk Union (1890), 
24 Q. B. D. 678. Apld. West Ham Union v. St. Gllofl- 
lii-the-Ji’ieiaa Overseers (1890), 26 Q. Ji. D. 272. FoUd. 
Christchurch Union v. St. Mary, Islinerton Union (1906), 
70 J. P. 247. Consd. Woolwich Union v. Fulham Union, 
[1906] 2 E. B. 240. Dbtd. Tendriug Union v. Braintree 
Union. [1920] 2 K. B. 647 ; Loxdon & Wlnstroo Union v, 
Windsor Union, [1921] 2 K. B. 143. Apld. Wycombe 
Union V. Borton-upon-lrwell Union, [1927] A. C. 217. 
^Id. Bath Union v. Berwick-upon-Tweed Union, [1892] 
1 Q. B. 731 ; Idymouth Union v. Axmlostor Union, [1898] 
A. C. 586 ; West Ham Union v. Uolboach Union, [1905] 
A. C. 450 ; Klngstoii-upon-Uull Incorporation of the Poor 
V, Haoknoy Union, [1911] 1 K. B. 748 : Pop|ar Borough 
Union V. West Ham Union (1914), 78 J. P. Jo. 281. Oene- 
raUy, field. Newark Union v. Maidstone Union (1905), 93 
L. T. 602. 

318. Reservation to widow — Of settlement 

derived from husband.] — (I ) M. was bom in Liver- 
pool, & died, leaving his widow & five children sur- 
viving him. M. never acquired a settlement for 
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himself, &> there was no evidence of his having 
derived a settlement from his father. The widow, 
who was the mother of the five children, had no 
other settlement than that acquired by her 
marriage with M., & had acquired none since. 
None of the children were bom in Liverpool. 
The children were all under the age of sixteen : — 
Held : the mother &; the children took M.*s birth 
settlement under Divided Parishes & Poor Law 
(Amendment) Act, 1876 (c. 61), s. 35, & therefore 
were settled in Liverpool. 

(2) The enactment seems to me to mean that 
if there is a child without a settlement & un- 
married, or married without having acquired a 
settlement through her husband, because he 
never had one, & the settlement of the child 
cannot be found out without inquiring into the 
derivative settlement of the father — that is, 
without going back a step in the pedigree beyond 
the father — ^the legislative cuts it short, & says, 
you shall not go back that step & inquire into 
the derivative settlement of the father (Lord 
Coleridge, C.J.). — Liverpool Union v. Portsea 
Overseers (1884), 12 Q. B. D. 303 ; 53 L. J. M. C. 
58 ; 50 L. T. 296 ; 48 J. P. 406 ; 32 W. 11. 494, 
D. C. 

Anrwtaluma: — Aa to (1) Consd. Hoadlngton Union v. St. 
Olavo’s Union (1884), 13 Q. B. D. 2U3. Aa to (2) Befd 
Edmonton Union v. St. Mary, Isliuerton Union (1885)* 
15 4j. B. D. 05. 

819. .] — llEiGATE Union v. 

CIroydon Union, Highwortm & Swindon Union 
V. WfeSTBURY-ON-SEVERN UNION. MeDWAY UnION 
V. Bedminster Union, No. 317, . nte. 

320. Reservation to child after attaining 

sixteen — Of settlement derived from parent.] — 
By Divided Parishes & Poor Law (Amendment) 
Act, 1876 (c. 01), B. 35, no person shall be deemed 
to have derived a settlement from any other 
person, whether by parentage, estate, or other- 
wise, except in the case of a wife from her husband, 
& in the case of a cliild under the age of sixteen, 
which child shall take tlie settlement of its father 
or of its widowed mother, as the <!ase may be, up 
to that age, & shall retain the settlement so taken 
until it sliall acquire another. ... If any child 
in this sect, mentioned shall not liave acquired a 
settlement for itself, or being a female shall not 
have acquired a settlement from her husband, & 
it cannot be shown what settlement such child 
or female derived from the parent without inquiring 
into the derivative, settlement of such parent, 
such child or female shall bo deemed to be settled 
in the parish in which he or she was born : — Held : 
the wife of a man who had while under the age of 
sixteen & before the passing of Divided Parishes 
& Poor Law (Amendment) Act, 1876 (c. 61), 
derived a settlement from his father, took this 
derivative settlement of her husband, & not his 
birth settlement ; for the settlement which a son 
while under the age of sixteen derives from his 
father is excluded from the operation of the sect, 
so far as it abolishes derivative settlements. — 
Great Yarmouth v. London (City) (1878), 3 
Q. B. D. 232 ; 47 L. J. M. C. 61 ; 37 L. T. 712 ; 42 
J. P. 486 ; 26 W. R. 283, D. C. 

AnrwUiHona: — Consd. U. v, Bridgnoith Union (1882), 0 
g. B. D. 765 ; 11. t>. Marylebone Union (1884), 13 Q. B. D. 
15. Reid. Tontordou Union v. St. Mary, Itdin^n Union 
(1878), 47 L. J. M. O. 81 ; Wostbury-on-SoToiu v. Barrow- 
In-Fumoss (1878), 3 Ex. D. 88. 

321. ,] — Divided Parishes & 

Poor Law (^endment) Act, 1876 (c. 61), s. 35 (1), 
which abolishes derivative settlements, except in 
the case of a wife from her husband, & of a child* 
under the age of sixteen from its parent, is to be 


read retrospectively as well as prospectively, both 
in the enacting part & in the exception. 

A pauper bom in 1841 had while under the age 
of sixteen & before the passing of Divided Parishes 
& Poor Law (Amendment) Act, 1876 (c. 61), 
derived a settlement from his father who had 
acquired a settlement by estate, & the pauper 
never acquired any settlement of his own ; — Held : 
though the enacting part of Divided Parishes & 
Poor Law (Amendment) Act, 1876 (c. 61), s. 35 (1), 
would, but for the exception, have destroyed the 
derivative settlement, the case fell within the 
expeption, & the pauper therefore retained the 
derivative settlement after the Act. — Westbury- 
on-Severn V. Barrow-in-Furness (1879), 3 
Ex. D. 88 ; 47 L. J. M. C. 79 ; 38 L. T. 315 ; 42 
J. P. 152 ; 26 W. R. 372, D. C. 

Annotationa: — ^FoUd. Horoford Union v. Warwick Union 

(1870), 48 L. J. M. C. 111. Consd. K. v, Brldmorth Union 

(1882), 9 Q. B. D. 765. ReM. Tentordon Union r. St. 

Mai'y, Idin^n Union (1878), 47 L. J. M. C. 81 ; Bath 

Union v. Berwick -upon-T wood Union, 11892] 1 Q. B. 

731. 

322. .] — A pauper, born in 1840, 

in applt. union, had never acquired a settlement in 
her own right. The pauper’s father was born in 
the L. union, & he had never acquired a settlement 
elsewhere : — Held : Divided Parishes & Poor Law 
(Amendment) Act, 1876 (c. 61), s. 35, was retro- 
spective in its operation & therefore the pauper at 
the age of sixteen acquired her father’s settlement, 
which was a bii*th settlement, &> could be ascer- 
tained without inquiry into his deiivative settle- 
ment. — Hereford Union v, Warwick Union 
(1879), 48 L. J. M. C. Ill ; 40 L. T. 588 ; 27 
W. R. 500 ; sub nom. R. v. Hereford Union, 43 
J. P. 335, D. C. 

A7inotation Refd. II. v, St. Mary, Islington Union (1885), 

15 Q. B. D. 95. 

323. .] — The wife of A. left her 

husband who had been residing with her in a 
parish in applt. union, & was settled therein, & 
went to live with another man in another union. 
In different parishes therein she gave birth to the 
paupers, three children, one legitimate & the others 
illegitimate. Eventually she & the children came 
to & resided for more than twelve months in resp. 
union, when she deserted them, & they became 
chargeable to that union. The latter obtained an 
order adjudging the settlement of all three cliildrcn 
to be in the above parish in applt. union, all three 
being under sixteen years of age. The wife was 
never deserted by her husband: — Held: (1) as 
regards the legitimate cliild, his settlement was 
that of his father in the above parish in applt. 
union, his derivative settlement being preserved 
under Divided Parishes & Poor Law (Amendment) 
Act, 1876 (c. 61), s. 35, & he was not irremovable 
from resp. union under the proviso to Poor 
Removal Act, 1848 (c. Ill), s. 1, because his father, 
who had never resided in resp. union, had, con- 
sequently, not acquired a status of irremovability 
therein ; (2) as regards the illegitimate children, 
inasmuch as they took the settlement of their 
mother under Divided Parishes & Poor Law 
(Amendment) Act, 1876 (c. 61), s. 35 (2), which 
under Divided Parishes & Poor Law (Amendment) 
Act, 1876 (c. 61), B. 35 (1), remained derivatively 
that of the father, their place of settlement could 
not be shown without inquiring into the derivative 
settlement of the mother, & consequently, under 
Divided Parishes & Poor Law (Amendment) Act, 
1876 (c. 61), s. 35 (3), they must be deemed to be 
settled in the parish in which they were respectively 
bom, neither of which was in applt. union. 

(3) 1 do not think the House of Lords ever 
intended to support the dictum of Lord Watson 
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in Reigate Union v. Croydon Union, No. 317, ante, 
that the third paragraph has no application to 
children under sixteen (Lord Beading, C.J.). — 
Tendbing Union v. Braintree Union, [1920] 
2 K. B. 647 ; 90 L. J. K. B. 300 ; 123 L. T. 391 ; 
84 J. P. 193 ; 36 T. L. B. 612 ; 18 L. U. B. 369, 
D. C. 

Annotations: — As to (3) Overd. Wycombe Union v. Barton- 

npon-lrwell Union, [1927] A. C. 217. Reid. Loxden & 

Winstree Union v. Windsor Union, [1921] 2 K. B. 143. 

824. Parent’s derivative settle- 

ment not inquired into.] — Liverpool Union v. 
PoRTSEA Overseers, No. 318, ante. 

326. .] — The father of 

children who were bom after Divided Parishes & 
Poor Law (Amentoent) Act, 1876 (c. 61), s. 35, 
came into operation, but who was himself bom 
before that ^te, had acquired no settlement for 
himself since ho attained the age of sixteen years, 
& his father’s settlement was a derivative one. 
The children having become chargeable to the 
pailsli while under sixteen & during their father’s 
lifetime : — Held : the children took the settlement 
of their father, & since it could not be sliown what 
settlement he derived from his father without 
in(iuiring into the derivative settlement of his 
father, the children must be taken to be settled in 
tlie pai'ish in which their father was born. — Bath 
Union v. Berwick-upon-Tweed Union, [1892] 
1 Q. B. 731 ; 61 L. J. M. C. 137 ; 66 L. T. 258 ; 
56 J. P. 296 ; 40 W. R. 414 ; 8 T. L. R. 303 ; 36 
Sol. Jo. 256, D. O. 

When illegitimate children thrown 

back on birth settlement.] — See Sect. 4, sub-sect. 
2, B. (a), post, 

326. Whether person over sixteen can 

derive settlement from parent.] — A pauper who 
has acquired no settlement of her own was bom 
in the parish of Enfield in the union of Edmonton. 
The birth settlement of her father had been in 
Canterbm^, & he had acquired no other. An 
order having been made for her removal to the 
Edmonton union, by reason of her having been bom 
at Endeld, was quashed at quarter sessions on the 
ground that, by Divided I’arishes & Poor Law 
(Amendment) Act, 1876 (c. 61), s. 35, she must be 
deemed to have derived her settlement fixim 
her father. On appeal, the Div. Ct. held that the 
pauper, being more than sixteen years old at the 
time of the inquiry as to her settlement, could not 
within Divided Parishes & Poor Law (Amendihent) 
Act, 1876 (c. 61). s. 35, be deemed to have derived 
a settlement from her fatlier, & therefore took 
her birth settlement. On appeal : — Held : the 
decision of the Div. Ct. was right. — R. v. ST. Mary, 
Islington Union (1885), 15 Q. B. D. 339 ; 64 
L. J. M. C. 146 ; 1 T. L. R. 640, C. A. 

Annotations : — N.P. Dorchostor Union v. Poplar Union 

U888), 21 Q. B. D. 88. Reid. Maidatono Union v. Holbom 

Union (1886), 17 Q. B. D. 817. 

327. No derivative settlement from 

mother^Wime father living .] — A pauper whose 
father is living, but is an alien with no settlement 
in this country, cannot take a derivative settlement 
from his or her mother under Divided Parishes & 
Poor Law (Amendment) Act, 1876 (c. 61), s. 35, 
because the mother is not “ widowed.” In these 
circumstances, which appear to be a casus omissus, 
the pauper, ini^he absence of a settlement acquired 
by residence, retains the settlement of birth. — 
Norwich Union v. Henstead Union (1927), 91 
J. P. Ill ; 43 T. L. R. 653 ; 25 L. G. R. 329, 
D. 0. 

328 Whether chUd legitimate or lllegitl- 

niate under sixteen can take parent’s derivative 
Mtlement — Derived from widowed mother.] — 
The last part of Divided Parishes & Poor liiw 

J. — ^voL xxxv n. 


(Amendment) Act, 1876 (c. 61), s. 35, must be read 
consistently with the first part, & legitimate 
children under sixteen who have a widowed mother 
take the settlement of their widowed mother, 
though such settlement is a derivative one. — 
Hollingbourn Union v. West Ham Union (1881), 
6 Q. B. D. 580 ; 50 L. J. M. 0. 74 ; 44 L. T. 520 ; 
45 J. P. 634 ; 29 W. R. 629, D. C. 

Annotations : — Consd. 11. v. Bridfimorth Union (1882), 9 
g. B. D. 765. Reid. R. v. Portsoa Union (1881), 7 Q. B. D. 
384; 11. V. Marjdobono Union (1884), 13 Q. B. D. 15; 
Rclfirato Union v. Cinydon Union, Hlghwortn & Swindon 
Union v. WcHtbury-on-Sevom Union, Modwny Union v. 
Bedminster Union (1889), 14 App. Cas. 465 : Loxdon Sc 
WinstrcH^ Union v. Windsor Union, [1021] 2 K. B. 143. 

329. .] — R. V. Bridgnorth Union, 

No. 340, post. 

330. .] — Liverpool Union v. Port- 

sea Overseers, No. 318, aiite. 

331. .] — JtEiGATE Union v. Croydon 

Union, Uigiiworth & Swindon Union v. West- 
bury-on-Sevebn Union, Medway Union v. 
Bedminster Union, No. 317, ante. 

332. .] — In determining the settle- 

ment of a pauper under the agts of sixteen the 
father’s settlement could not bo ascertained Sc it 
could not be shown wliat scjitlcment t-he pauper 
derived from hismotlier without inquiring into her 
derivative seitlijment : — J]eld : the pi^ohibition in 
that sect, as to inquiry into the derivative settle- 
ment of a parent Jiad no application to the case 
of cliildren under tlio ago of sixteen. Sc did not 
jircvent the inquiry as to the mother’s settlement. 
— ^West Derry Union v. Atciiam Union (1889), 
24 Q. B. D. 117 ; 59 L. J. M. C. 17 ; 54 J. P. 485 ; 
38 W. R. 361 ; 6 T. L. li. 5, (]. A. 

Anrintations • — Consd. Wyoonibo UnlDU v. Barion-upon- 
Irwoll Union, [1927] A. O. 217. Reid. Manchester Over- 
seers V. Orinskit'k Union (1890), 21 Q. B. 1). 678 ; Lexden 
Sc Winstree Union v. Windsor Union, [1921] 2 K. B. 143. 

333. — .] — Tend ring Union v. Brain- 

tree Union, No. 323, ante. 

334. .], — (1) The pauper, an illegiti- 

mate cliild, was born in a parish in applt. union in 
May, 1914, Sc was shortly afterwards taken to the 
house of his mother’s pat(jnts in resp. union, whei’o 
he resided until Dec. 30, 1919, when he became 
chargeable to that union. In July, 1914, the 
mother of the pauper went to reside in the parish 
of Ross, in the Ross union, where she remained 
until Nov. 1915, when she maiTied a man who had 
acquired a settlement in iliat parish, & who never 
acquired a subsequent settlement. In May, 1920, 
an order was made adjudging that the pauper’s 
settlement was in the parish of his birth Sc ordering 
his removal to applt. union. Upon appeal to 
quarter sessions the order was quashed ; — Held : 
inasmuch as under Divided I’aiishes Sc Poor Law 
(Amendment) Act, 1876 (c. 61), s. 35 (3), the 
settlement of the pauper’s mother, being derived 
from her husband, could not be inquiixid into, 
the pauper must be deemed to bo settled in the 
parish in which ho was bom, Sc the removal order 
was therefore properly made. 

(2) Dictum of Lord Watson in Reigate Union 
V. Croydon Union, No. 317, ante, that the third 
paragraph of Poor Law Amendment Act, 1876 
(c. 61), s. 36, does not apply to children under 
sixteen disapproved. — Lexden Sc Winstree Union 
V. Windsor Union, [1921] 2 K. B. 143 ; GO L. J. 
K. B. 678 ; 124 L. T. 630 ; 85 J. P. 117 ; 10 L. G. R. 
123 ; sub nom. Windsor Union v. Lexden Sc 
Winstree Union, 37 T. L. R. 321, D. C. 

Annotation : — As to (2) Overd. Wyoombo Unioa t. Bartou- 
upon-Irwell Union, [1927] A. C. 217. 

335. .] — An illegitimate child was 

born in Lambeth in Sept. 1905. In Feb. 1909, 
she was sent by her mother to live in the Barton- 
upon-Irwell Union, where she resided without 

R 
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relief & without interruption until June, 1920. 
In Mar. 1909, the mother married, & from Dec. 
1913, to Dec. 1924, resided ijdth her husband in 
the Wycombe union & acquired a settlement in 
that union. In Oct. 1924, the child became 
chargeable to the guardians of the Wycombe 
union, without having acquired any settlement in 
the period from June, 1920, to Oct. 1924 : — Held : 
(1) inasmuch as the mother was at all times 
removable from the Barton-upon-Irwoll Union, 
the cliild, by virtue of the proviso to Poor Removal 
Act, 1846 (c. 66), s. 1 (amended by Poor Removal 
Act, 1848 (c. Ill), s. 1), never became irremovable 
from that union, & consequently could not be 
deemed to be settled therein under Divided Parishes 
& Poor Law (Amendment) Act, 1876 (c. 61), 
8. 34 ; (2) being under the age of sixteen years & 
not having acquired a settlement in her own right, 
the cliild, by Poor Ijaw (Amendment) Act, 1834 
(c. 76), s. 71, retained the settlement of her mother 
in the Wycombe union &, was not to be deemed to 
be settled in the parish in which she was bom, 
notwithstanding Divided Parishes & Poor Law 
(Amendment) Act, 1876 (c. 61), s. 35 (3), & the 
fact that the mother’s settlement was derivative ; 
(3) the provisions of Divided Parishes & Poor 
]jaw (Amendment) Act, 1876 (c. 61), s. 35 (3), 
have no application to cldldren under the age 
of sixteen. — Babton-upon-Irweij. Union v, 
Wycomhe Union, [1926] 2 K. B. 3 ; 95 L. J. K. B. 
434 ; 134 L. T. 522 ; 90 J . P. 85 ; i2 T. L. R. 349 ; 
70 Sol. Jo. 444 ; 24 L. O. R. 2h7, 0. A. ; affd, 
sub nom, Wycombe Union v, Barton-upon- 
luwELL Union, [1927] A. 0. 217 ; 43 T. L. R. 89 ; 
70 Sol. Jo. 1180 ; 90 J. P. Jo, 698, H. L. 

See^ noWi Poor Law Act, 1927 (c. 14), s. 110. 

Derivative settlement of wife.] — Sec Sect. 3, sub- 
sect. 3, A., Tpost> 

SeCi alsot Sect. 4, sub-sect. 2, A. & B., post. 


Sub-sect. 3. — SEi^ruEMENT by Marriage. 

A, In General, 

See, now. Poor l^aw Act, 1927 (c. 14), s. 110 (2). 

336. What settlement wife takes — Cannot 
acquire Independent settlement in husband’s life- 
time.] — Bbrkiiampstead V, St. Mary, Nortu- 
Ohurch (1735), 2 Bott, 22. 

337. Settlement of husband.] — Adjudica- 

tion of husband’s settlement sufficient to send the 
wife with him. — Hobey Parish v. Kingsbury 
Parish (1722), 1 Stra. 627 ; 93 E. R. 678. 

338. .] — (1) If a person bom in the 

pai‘iidi of A. be put appi’entice in the parish of B. 
& after serving two yeai’s of his time, on his master 
becoming bkpt., he return to the parish of A., 
marries, has children, & dies without having gained 
a settlement there, his widow & children are 
settled in the parish of B. although neither of them 
were ever there during the lifetime of the husband 
& father. 

(2) A legitimate child obtains a settlement by 
bii^h in the place in which it is bom, if its parents 


Law. 


have no settlement.— St. Olios’, Reading Parish 
V, Eversly, Biackwater Parish (1723), 8 Mod. 
Rep. 169 ; 2 Ld. Raym. 1332 ; 2 Sess. Gas. K. B. 
116 ; Sett. & Rem. 112 ; 1 Stra. 680 ; 88 E. R. 
124 ; sub nom, Eversley, Blagewater v, St. 
Giles (Inhabitants), Fortes. Rep. 320. 
Annotations: — Aa to (1) Consd. K. v. St. Matthew's Ipswibh 
(1729), 1 Bam. E. B. 167; Souton Parish v, Sidberry 
(1738), 2 Seas. Gas. K. B. 211. 

339. Derivative settlement.] — Great 

Yarmouth v, London (City), No. 320, ante, 

840. .] — Under Divided Parishes 

& Poor Law (Amendment) Act, 1876 (c. 61), 
s. 35, abolishing, in general derivative settlements, 
on order of remov^ of a wife, &; three children 
under the ago of sixteen, is not justiQed by 
proof that the father of the wife’s husband 
was bom in the union to which the removal was 
made, &, that neither the husband nor his father 
acquired a settlement in his own right. — R. v, 
Bridgnorth Union (1883), 11 Q. B. D. 314 ; 48 
L. T. 600 ; 31 W. R. 938 ; suh nom, Madbley 
Union v, Bridgnorth Union, 62 L. J. M. C. 314 ; 
47 J. P. 452, 0. A. 

Annotations : — Folld. R. v. St. Mary, Islington Union (1886), 
16 Q. B. D. 339. Apld. Moidfitono Union v, Holbom 
Union (1880), 17 (?. B. D. 817 ; St. Pancraa Union v. 
Norwich Union (1 887), 18 Q. B. D. 521 ; Dorchester Union 
V. l^oplar Union (1888), 21 Q. B. 1). 88. Dbtd. RciKate 
Union V. Croydon Union, Higrh worth & Swindon Union 
V. Westbury-on-Sovem Union, Medway Union v. Bcd- 
niinstcr Union (1889). 14 At)P. Cas. 405. Befd. K. v. 
I'roHton Union (1883). 11 Q. B. D. 113 ; R. v. Marylobono 
Union (1884), 13 Q. B. D. 15 ; Cmydon Union v. Roigate 
Union (1887), 19 Q. B. D. 385 ; West Ham Union v, St. 
QUoB-lu-thc-MeldB Ovew'seors (1890), 63 L. T. 496 ; Llanelly 
Union V. Neath Union, 11893] 2 (J. B. 38; Tewkesbury 
Union V. Blnningbam Union (1904), 90 L. T. 787. 

341. .] — In determining tlie 

settlement of a married woman, it apjieared that 
her husband liad never acquired a settlement for 
liiraself ; but the biith settlements of the husband 
& of the husband’s father were shown ; — Held : 
the pauper’s husband took his father’s settle- 
ment, it not being derivative, & therefore the 
pauper took the same settlement, & not the birth 
settlement of her husband. — W est Uam Union 

V, St. Gilks-in-thb-Fields Overseers (1890), 25 
Q. B. D. 272 ; 69 L. J. M. C. 144 ; 63 L. T. 490 ; 
64 J. P. 620 ; 38 W. R. 736, D. C. 

342. Retention of maiden settlement.] — 

Berkiiampstead V, St. Mary, North-Ciiurcu 
(1735), 2 Bott, 22. 

Husband having no settlement.] — 

See Sub-scct. 3, C., post. 

Husband’s settlement unknown.]— 

See Sub-sect. 3, D. 

B. Validity of Marriage, 

See,now, Poor Law Act, 1927 (c. 14), s. 110 (2). 
848. No settlement gained by invalid marriage.] 
— ^A marriage contracted with the daughter of the 
sister of a deceased wife is void, & no settlement 
can be derived through such a marriage. It 
makes no difference whetlier the sister of the 
deceased wife be or be not legitimate. — R. v, 
Brighton (Inhabitants) (1861), 1 B. & S. 447 ; 
30 L. J. M. C. 197 ; 6 L. T. 66 ; 25 J. P. 630 ; 9 

W. R. 831 ; 121 E. R. 782. • 

Annotation: — Mentd. Rc PliUllps, Bt Howard, Charter v, 

Ferguson, [1919] 1 Ch. 128. 


the parish of the mother's settlement 
Sc the parish of the father's settlement : 
— Held: as the mother could not 
acquire a derivativo settlement from 
her putatlvo husband, the parish* of 
her sottlomont. Sc not the parish of his 
sottlemcnt, was liable for the support 
of the children. — Kirkcaldy Sc Dy- 
SABT Parish Council v, Traquair 
Parish Council, [1915] S. C. 1124. — 
sroT, 


PART V. SECT. 8, SUB-SECT. 3.— A. 

337 i. What aetUement vHfe takea — 
Settlement of htulHind.] — By the law of 
Sootland a wife deserted by ber husband 
is not in the position .of a widow. Sc 
oaimot aotjuire a setUomont for herself, 
but Is remitted to her husband's 
settlement. — RuniEROLBN Parish 
Oounoil V. Qlaboow Parish Council 
(1902), 86 L. T. 607, H. L.— SCOT. 


PART V. SECT. 8, SUB-SECT. 8.— B. 

843 1 . No aetUnnent gained hy invalid 
vsarruxot,\ — A woman wont through a 
form of marriage with a married man 
m the oond but erroneous, belief 
be was a widower. SevoraJ 
otilldron wore bosn of the union. The 
man haying died, the ohildren, who 
wero In puplUarity, became ohar^blo 
on the pariah, in nneHtlon hf^WBon 
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844. Proof of marriage — Sufflcienoy.] — No 
occasion to show, that banns were actuaJly pub- 
lished, or the majriage register re^arly signed, 
to establish a marriage, quoad a parish settlement. 

St. Dbvbebux v. Much Dew Ohubch (1762), 

1 Wm. Bl. 367 ; 96 E. B. 205 ; svb nom. B. v. 
St. Dbvbeeux (Inhabitantb), Burr. S. 0. 606. 

345, .] — ^B. V, Aberdaboh (Inhabi- 

tants) (1844), 1 New Ma^ Cas. 51 ; 8 J. P. Jo. 373. 

Validity of marrlaga-^oof of — Admissibility of 
evidence.] — See Evidence, Vol. XXII., pp. 164, 
356, 400, Nos. 1390, 3611, 4064, 4065. 

Prohibited degrees.] — See Husband & 

Wife, Vol. XXVII., pp. 41-43, Nos. 185-218. 

False names & descriptions.] — See Hus- 
band & Wife, Vol. XXVII., pp. 46-49, 51, 62, 
Nos. 246-298, 318-326. 

Consents in case of minors.] — See Hus- 
band & Wife, Vol. XXVII., pp. 65-67, Nos. 349- 
386. 


Husband having No Settlemeni, 

See,now, Poor Law Act, 1927 (c. 14), s. 110 (2). 

346. Wife retains maiden settlement.] — 
Dunsfold (Inhabitants) v, Dunsfold Winds- 
boeougii Green (Inhabitants) (1713), Oilb. 97 ; 
Sett. & Bern. 22 ; 93 E. B. 272. 

347. .] — A woman does not lose her settle- 
ment by marrying a man who has none. — R. v. 
Bisborougu Green (Inhabitant's) (1714), Fortes. 
Bep. 314 ; 92 E. B. 868. 

348. .] — Woman marries a man without 

a settlement, does not lose her own on his death. 
— St. Giles’s v. St. Margaret’s, Westminster 
(1717), 1 Sees. Cas. K. B. 104; Sett. & Bern. 
76 ; 93 E. B. 31. 

349. .] — Woman’s settlement before mar- 
riage remains, if husband has no settlement. — 
Westham Parish i?. Cihddingstone Parish 
(1726), 2 Stra. 683; 93 E, B. 782 ; sub nom. 
Chidderton Parish v. Westram Parish, 2 Sess. 
Cas. K. B. 115 ; sub nom, B. v. Westerham, 2 
Bott, 68. 

Annotation: — ^Befd. H. v. St. Mary, Bevorloy (1830), 1 
B. & Ad. 201. 

350. .] — ^A woman’s settlement is not 

suspended by marrying a man who has no settle- 
ment in England. — B. v. St. Botolph, Bishops- 
GATB (Inhabitants) (1766), Say. 198 ; Burr. S. C. 
367 ; 2 Bott, 69 ; 96 E. R. 851. 

Annotation : — Consd. R. v, CTottlngham (1827), 7 B. & C. 015. 

361. .] — B. V, Carlbton (1776), Burr. 

S. C. 813. 

Annotation : — ^Befd. R. v. Garatang Poor Law Uniou (1883), 
52 L. J. M. O. 97. 


352. .] — ^An order of justices removing 

“ M. wife of P. a Scotsman, who never gained a 
settlement in England ” & their children to the 
place of her last legal settlement ; which order 
was stated on the face of it to be made on examina- 
tion of the husband, & with the consent of him 
& his wife ; was holden good. — B. v, Eltham 
(Inhabitants) (1804), 5 East, 113 ; 102 E. B. 
1012. 

Annotations Distd. R. v. Leeds (1821 ). 4 B. & Aid. 498 : 
R. V. St. 31aiy, Beverley (1880), 1 B. & Ad. 201 ; R. o. 
Stogumber (1839), 1 Per. & Day. 409 ; R. t;. Leeds (1844), 
5 Q. B. 916 ; R. v. Pieeton Union (1883), 11 Q. B. D. 113. 

363 , ,] — The wife of an Irishman, who has 

no settlement in England, may, if deserted by 
him, be removed to her maiden settlement. — B. 
V. COTTINGHAM (INHABITANTS) (1827), 7 B. & O. 
615 ; 1 Man. & By. K. B. 439 ; 1 Man. & By. 
M. C. 130 ; 6 L. J. O. S. M. C. 37 ; 108 E. B. 852. 


Annotations, -^Coiud. R. v. All Saints, Derby (1849), 14 


Q. B. 207. Aj 


lid. Much Hoole Overseers v. Preston Overseers 
B. 548 ; R. p. St. M^lebone (1851), 16 
Poor Law Oomn. of Ireland v, Liverpool 


estry (1869). L. B. 5 Q. B. 79. 


354 , So proof Of acq^iUon of any other.] 

— On removal of a wife, it is enough in the first 
instance to prove her xnaJden settlement. — ^B. v. 
Byton (Inhabitants) (1778), Cald. Mag. Cas. 39. 

365 , ,] — On removal of a widow, it 

is enough in the first instance to prove her maiden 
settlement. — ^B. v. Woodsford (Inhabitants) 
(1783), Cald. Mag. Cas. 236 ; 2 Bott, 76. 
Annotations : — Distd. R. v. St. Mot. ^verley (1880), 1 

B. & Ad. 201. Consd. R. e. Yelvert^ 

801. Apld. HeadJngton Union v, Ipswioh Union (1890), 
24 Q. B. D. 414. 

366 , Wife deserted by husband.]— A 

female pauper had married when above the age 
of sixteen, & had been deserted by her husband, 
who never had a settlement : she had never 
acquired a settlement of her own : — Held : 
pauper retained the derivative settlement which 
she had taken from her father while under the age 
of sixteen. — D orchester Union v. Poplar Union 
(1888), 21 Q. B. D. 88 ; 67 L. J. M. C. 78 ; 69 
L. T. 687 ; 62 J. P. 436 ; 36 W. B. 706 ; 4 T. L. B. 
570, C. A. 

Annotation Re!d. Klngaton-upon-Him jmcorporatlon for 
the Poorr. Haoknoy Union, [1911] 1 K. B. 748, 

D, Husband*8 Settlement U riknown, 

SeCt noWf Poor Law Act, 1927 (c. 14), s. 110 (2). 

367. Wife retains maiden settlement.] —A 
married woman, or a widow, may be removed to 
her maiden settlement, the husband’s settlement 
not appearing, without any proof that any, inqui^ 
has been made by the removing parish into the 
settlement of the husband. — B. v. Birmingham 
(Inhabitants) (1846), 8 Q. B. ; 1 Mag. 
Cas. 451 ; 2 New Sess. Cas. 283 ; 15 L. J. M. C, 
65 j 6 L. T. O. S. 479 ; 10 J. P. 295 ; 10 Jur. 

V. Watford (1846), 9 Q. B. 626. 
Refd. R. t>. St. Mary in Bunfiray (1849), 12 Q. B. 38 , R, 
V. Ruyton (1861), 1 B. & S. 534. 

E, Effect of Death of Husband, 

See, now. Poor Law Act, 1927 (c. 14), s. 110 (2), 

368. Retention by widow of settlement of 

husband.] — Liverpool Union v, Portsba Over- 
seers, No. 318, ante, , ^ _ 

359 , ,] — Upon appeal against an order for 

the removal of a widow* it appeared that her hus- 
band was at the time of his death settled in a 
parish in applt. union, & that she had acquired no 
settlement since his death ; — Held : the term 
“ wife ” in Divided Parishes & Poor Law (Amend- 
ment) Act, 1876 (c. 61), s. 35, did not Ri^nde a 
widow ; the pauper did not therefore teke the 
settlement of her deceased husband, & the order 
for her removal must be quashed.-^AiDOTOOT 
Union v, Holborn Union 2* 

817 ; 66 L. J. M. 0. 91 ; 51 J. P. 54 ; 2 T. L. B. 
592 D C 

AnTwtations Croydon Union r. l^Jgate Union 

riSB?) 19 O. H 5. 385: PoUd. KlngMbrldKO Union iJ. 
yMJktonrhTu.o 18 V*n''h?87f **67 W* 

Medway Union v, Bodmlnnlor Union (1887), 57 L. J. 
M. 0. 4. ^ 

360. . 1 — A widow & her legitimate chd- 

dren, under the age of sixteen, became clmrg^bJe 
to resp. parish, & on order was n^e for them 
removal into applt. union, where docked hus- 
band & father had been settled "cld . the 
word “wife” in Divided Parishes * 
(Amendment) Act, 1876 (c. 01), s. 35, d^ not 
Include a widow, & thcrrfpre, m the widow s 
settlement became the subject of inq^ 

her husband’s death, she ^d not t^e ^ wttle- 
ment, & under the words shall take the Mttle- 
ment of its father, or of its '^dow^ mothw m 
the case may be,” the children their mothe^ 
birth settlement, &, therefore, the order must bo 
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Bed . 8. — Derivative aettlementa : Sub - aeci , 3, E ,; 
aub - aect , 4, A . (a), (6) i., it . db ni., cfc ( c ) i., ii., 
tit, <fc w,] 

quashed. — Kingsbridgb Union v. East Stone- 
house Union (1887), 18 Q. B. D. 628 ; 66 L. J. 
M. C. 83 ; 66 L. T. 333 ; 61 J. P. 470 ; 36 W. B. 
680, D. C. 

^fiTiotation : — Apprvd. Croydon Union v, Roigate Union 
(1887), 19 Q.B. D. 385. 

361. .] — Barton Bbgis Union v. St. 

Pancras Union (1887), 67 L. J. M. C. 6, n., D. C. 

862. .] — Reigate Union v. Croydon 

Union, IIiguwortii & Swindon Union v. West- 
bury-on-Skvern Union, Medway Union v. 
Bedminster Union, No. 317, ante . 

Whether widow can complete qualification of 
husband — Settlement by renting.] — Bee No. 865, 
poat 

363. Admissibility of declaration by husband.] — 

Qu , : whether the declaration of the husband, 
who is dead, as to facts concerning his settlement, 
are admissible. If the settlement depends on a 
written instrument, it must be shown that due 
inquiry has been made after the written instru- 
ment before parol evidence can be admitted. — ^B. v . 
St. Sepulchre (Inhabitants) (1785), 4 Doug. 
K. B. 336 ; . 99 E. B. 910. 

A7inotcUi(m : — Reid. 11. v. Eriswell (1790), 3 Term Rep. 707. 


Sub-sect. 4. — Settlement by Parentage. 

A* Legitimate Children under Sixteen. 

(a) In General. 

See, now, Poor Law Act, 1927 (c. 14), s. 110. 

364. General rule — Child takes settlement of 
parents.] — A legitimate child foUows the settle- 
ment of the parent, & where parent has no settle- 
ment then the place of child’s birth fixes the 
child’s settlement. — ^White Chappell Parish v. 
Stepney Parish (1688), Sett. & Rem. 201. 

365. .] — St. Giles’ Reading Parish 

V. Eversly Blackwater Parish, No. 338, ante. 

366. Paternal settlement preferred to maternal.] 
— R. V. St. Margaret’s, Westminster (Inhabi- 
tants), No. 1370, poat. 

367. Proof of marriage of parents as condition 
precedent — Presumptive proof from cohabitation.] 
— R. V. Stockland (Inhabitants) (1702), Burr. 
S. C. 508. 

Anmtation : — Mentd. RubboU v. Russoll, [1921] . C. 687. 

Parents having no Settlement — Child takes birth 
settlement.] — See Sect. 4, sub-sect. 1, poat. 

368. When adjudication necessary.] — B. v. 
Middleham (Inhabitani'S) (1710), 1 Sess. Cas. 
K. B. 1 ; 93 E. R. 1. 

Reservation of right to derive settlement from 
father.] — See Sub-scct. 2, ante, 

(h) Settlement during Lifetime of Father. 
i. Father having Settlement. 

Sec, now. Poor Law Act, 1027 (c. 14), s. 110. 

369. Settlement of father is settlement of child.] 
— St. Giles* Beading Parish v. Eversly Black- 
water Parish, No. 338, ante, 

370. .] — Hard’s Case (1696), 2 Salk. 427 ; 

01 E. R. 371. 

371. .]— Anon. (1699), 12 Mod. Rep. 322 ; 

88 E. R. 1362. 

372. .] — ^A child follows his father’s settle- 

ment. — Cunmbr Parish v. Milton Parish (1703), 
6 Mod. Rep. 87 ; 87 E. R. 845 ; aub nom. Cumner 
(Inhabitants) v. Milton, Berks (Inhabitants),* 

2 Salk. 628 ; 3 Salk. 269 ; Holt, E. B. 578 ; Sett. 


& Rem. 239 ; aub nom. R. t;. Cumner & Milton 
(Inhabitants), Fortes. Rep. 322. 

Annotationa : — ^Apprvd. Adamson v. Barbour (1853), 21 
L. T. O. S. 145. Bold. R. V. Bridgnorth Union (1882), 
9 Q. B. D. 765. 


873. .] — R. V. Middleham (Inhabitants) 

(1710), 1 Sess. Cas. K. B. 1 ; 93 E. R. 1. 

874. .] — A legitimate child is part of the 

father’s family & must be settled with him ; but 
if the father’s settlement cannot be found, then 
the place of its birth is its settlement (Powell, J.). 
— St. Saviour’s Southwark Parish v. Cripple- 
gate Parish (1710), 11 Mod. Rep. 267 ; 88 E. R. 
103r ; aub nom. Cripplegate (Inhabitants) v. 
St. Saviour’s Southwark, 2 Bott, 12 ; Foley’s 
Poor Laws, 8rd ed. 305. 

375. .] — Birth only gives settlement to a 

child legitimate when the father’s settlement is not 
known. — R. v. St. Giijss Parish (1711), 1 Sess. 
Cas. K. B. 16 ; 93 E. R. 6. 

376. .] — (1) Where it is not in the power 

of the justices to remove a pei*son for forty days, 
he gains a settlement, except in the case of a 
certificate which is specially provided for by the 
statute ; for if a man hii*es a tenement of £10 
per annum, & unless he keeps it forty days, it is 
no settlement (Paricer, C.J.). 

(2) A child does not take its settlement from its 
father as an inheritance, but from its coliabitation 
with him (Parker, C..T.). — Harrow Parish v. 
Edgar (1712), 1 Sess. Cas. K. B. 30 ; 93 E. R. 12. 


Annotation: — As to (1) Sc (2) Consd. R. v. SowLon, Devon- 
shire (1738), Andr. 345. 

377. .] — The settlement of the father is 

prima facie the settlement of his cluldren. — 
Newark Parish v. Wirksworth, Derbyshire 
Parish (1714), 10 Mod. Rep. 272 ; 88 E. R. 724 ; 
aub nom. Newark Parish v. Ruckworth, 1 Sess. 
Cas. K. B. 84. 


378. .J — King’s Langley (Inhabitants), 

No. 1197, poat. 

379. .] — (1) The children are always to 

follow the settlement of their father, if it can bo 
known ; & if it can be known, then the mother’s 
settlement is quite out of the case (per Cur.). 

(2) Birth gives even a legitimate child a settle- 
ment, if the parents of it had none (per CUR.). — 
R. V. St. Matthew, Bethnal Green (Inhabi- 
tants) (1759), Burr. S. C. 482. 

Annotations: — As to (1) Coasd. H. v. St. Mary, Lclcoutor 

^LB35), 3 Ad. & El. 644 ; R. v. Yelvurtoft (1845), 6 Q. B. 


380. .] — The son of a man who purchases 

under £30, consideration, born during his father’s 
residence on such purchase, is settled at his father’s 
prior settlement, though tlie father still continues 
to reside on the purclmscd estate. — Over-Norton 
v. Salford (1764), 1 Wm. Bl. 455 ; 96 E. R. 263 ; 
aub 7iom. E. v, Salford (Inhabitants), Burr. 
S. C. 616. 

381. .] — A husband may gain a settlement 

by residing on an estate vested in trustees for the 
separate use of the wife. The settlement of a 
child of five years old, leaving the father’s family 
& living with different relations till ten, follows 
that of the father, if he has not gained any settle- 
ment in his own right. — R. v. Offchurch^Inhabi- 
tants) (1789), 3 Term Rep. 114 ; 100 E. R. 484. 
Annotation: — ColUd. R. v, Lytohot Matravorse (1827), 7 

B. & C. 226. 


382, ,] — The settlement of a person at- 

tainted, acquired before the attainder, is com- 
municated to his children bom aiterwards. — 
R. V. St. Mary, Cardigan (Inhabitants) (1794), 
0 Term Rep. 116 ; 101 E. R. 465. 

Annotations .•--BM. R. v. Haddenham (1812), 15 East, 
463 ; Stourbildge Union v. Droitwioh Union (1871), 
35 J. P. 694. 
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383. •] — PrcK>£ of the father’s settlement is 

sufficient to e^blish the settlement of the son in 
the same parish, if nothing appear to contradict 
it. — R. V, Stone (Inhabitants) U794). 6 Term 
Rep. 66 ; 101 E. R. 433. 

ii. Father having no Settlement, 

See, now. Poor Law Act, 1927 (c. 14), s. 110. 

384. Child takes mother’s settlement.] — Duns- 
FOLD (Inhabitants) v. Dunspold Windsboko ugu 
Green (Inhabitants) (1713), Gilb. 97 ; Sett. & 
Rem. 22; 93 E. R. 272. 

385. .] — Where the father being a foreigner 

has no settlement, the children should have the 
benefit of the mother’s settlement, for that her 
right should descend to them, Sc they should not 
be sent to the place of their birth. — R. v. St. 
Paul’s, Shadwell (Iiviabitants) (1722), 2 Sess. 
Cas. K. B. 119; 93 E. R. 161. 

Whether relegated to birth settlement.] — 

See Part V., Sect. 4, sub-sect. 2, A., post, 

Whether Inquiry Into mother’s derivative 

settlement permissible.]— Sub-sect. 2, ante, 

iii. Father's Settlement Unknown, 

See, now. Poor Law Act, 1927 (c. 14), s. 110. 

386. Whether child takes mother’s maiden settle- 
ment.] — R. V, Lbp3ds (Inhabitants) (1844), 6 Q. B. 
910 ; Dav. & Mer. 304 ; 1 New Mag. Oas. 52 ; 1 New 
Sess. Oas. 257 ; 13 L. J. M. 0. 107 ; 3 L. T. O. S. 
179 ; 8 J. P. 517 ; 8 .Tur. 534 ; 114 E. R. 1493. 

;~ReId. 11. v, Yelvertoft (1845), 6 Q. B. 801 ; 

Poor Law Conirs. for Ireland v, Liverpool Vestry (180U), 

89 L. J. M, 0. 25, 

387. .J — Norwich Union v, IIenstbad 

Union, No. 827, ante. 

Child takes birth settlement — Settlement of both 
parents unknown.]— Part V., Sect. 4, sub- 
sect. 1. 

(c) After Death of Father, 

i. In General, 

See Poor Law Act, 1927 (c, 14), s. 110. 

388. Posthumous child— Inherits father’s settle- 
ment.] — ^A legitimate child though born after the 
father’s deatli shall inherit his settlement. — 
R. V, Clifton (1707), 2 Bott, 17. 

See, also, No. 382, ante. 

Reservation of derived settlement from widowed 
mother.] — Sec Sub-sect. 2, ante, 

ii. Widow acquiring New Settlement. 

See, now. Poor Law Act, 1927 (c. 14), s. 110. 

389. Child takes mother’s settlement.] — Sr. 
George Parish v. St. Katharine’s, Southwark, 
No. 396, post, 

390. .] — If a widow gains a settlement 

after her husband’s death, such of her children 
as have never been emancipated, will be settled 
in the place in wliich she gains such settlement, & 
not in the place in which the husband was settled. 
— ^WooDBND (Inhabitants) v. Paulspuhy (In- 
habitants) (1727), 2 Ld. Raym. 1473 ; 92 E. R. 
458 ; sub nom. Paulesbbhry Parish v. Woolend, 

2 Sess. Cas. K. B. 124 ; 2 Stra. 746 ; sub nom, 
R. V, WooDEND, Northampton (Inhabitants), 
Fortes. Rep. 328 ; suIj nom. R. v. Paulsperby 
(Inhabitants), 1 Barn. K. B. 11. 


391. .] — There is not any difference 

between a settlement derived from the father or 
mother ; but wherever a child would have gained 
a settlement under the father, if he had been 
living, such child would do the same under the 
mother. — Barton Tupp v. Happersburgh (1736), 
1 Sess. Oas. K. B. 399 ; 93 E. R. 117. 

302. .] — A certificate man purchased a 

freehold cottage in the township to which he was 
certificated, & died, leaving a widow & three 
children residing in the cott^e at the time of his 
death, Sc who continued to reside there for ten 
weeks : — Held : the widow acquired a settlement in 
right of her quarantine, which she communicated 
to her children. — R. v. Long Wittbnham (Inhabi- 
tants) (1784), 4 Doug. K. B. 193 ; 2 Bott, 669 ; 
99 E. R. 836. 

Annotation: — ^Refd. R. v. Groat Driffield (1828), 8 B. & 0. 
084. 

iii. Widow acquiring No New Settlement. 

See, now. Poor Law Act, 1927 (c. 14), s. 110. 

393. Child retains father’s settlement.] — Liver- 
pool Union v. Portsea Overseers, No. 318, 
ante. 

394. .] — Reigatb Union v. Croydon 

Union, Highworth & Swindon Union v, West- 
bury-on-Sbvern Union, Medway Union o 
Bedminstbr Union, No. 317, ante. 

iv. Widow remarrying. 

See, now. Poor Law Act, 1927 (c. 14), s. 110. 

395. Child gains no settlement.] — R. v. Sax- 
MUNDHAM (1700), Fortes. Rep. 307 ; 92 E. R. 864. 

Annotation : — Apld. R. v. UomUngtoii (1777), 1 Dou?. K. B. 

9, /!• 

396. .] — (1) The mother in her widow- 

hood may gain a settlement for the children under 
seven years of age. 

(2) There is no distinction between the settle- 
ment of children with the father or mother, for 
they are as much hers as the father’s, & nature 
obliges her as much as the father, to provide for 
them ; so does the law & every argument that 
holds for their settlement with the father, holds 
as to their settlement with the mother. 

The reason why children shall not gain a settle- 
ment where the wife gains a settlement only by 
intermarriage, is because it is not her family, but 
her husband’s, & she cannot give the children any 
sustenance without the husband’s leave. 

Since she is equally punishable with her husband 
for deserting her children, & therefore could not 
leave them behind her, they must gain a settle- 
ment with her (Parker, C.J.). — St. George 
Parish v. St. Katharine’s, Southwark (1714), 

1 Sess. Cas. K. B. 73 ; Foley, 3rd ed. 291 ; Fortes. 
Rep. 218 ; 93 E. R. 22. 

Annotations: — As to (2) Apld. PaiiIofll)orry Parish v. Wood- 
end (1726), 2 SosH. Cas. K. B. 1 24. CoziBd. R. v. St. Mary, 
Nowlugton (1843), 12 L. J. M. C. 68. 

397. ,] — If a widow having children 

marries a man of another parish, the children shall 
not go with the mother but for nurture, & after 
they gain a competent age, they shall be sent back 
to the parish where the mother was settled ; for 
she cannot gain a settlement for them in this last 
parish, because under coverture, & having a settle- 
ment there herself as part of her husband’s family, 


PART V. SECT. 8, SUB-SECT. 4.— 
A. (0) ii. 

3891. CMld takes nwther*8 setUemerU.] 
TT-St. John OoaNTV Hospital v. Pkok, 
U9241 2 D. L. R. 163 ; 51 N. B. R. 
324.-~0AN. 


889 U. .1— A legitimate child was 


bom In tho parish of C., which was also 
the parish of his father's birth. His 
father died, without having acquirpd a 
rosidejitiol sottlemeot elsewhere, while 
the o^iild was ptlU in pnpillarlty. There- 
after the mother who did not marry 
again, & with whom the child continued 
to live, acquired a residential settle- 


ment in her own right In the parish of 
G. before the child reached puberty : — 
Held : the child, on reaching puberty, 
took tho residential settlement of his 
mother. Sc not his own birth settlement. 
— Glasgow Parish Oouncil v. Crom- 
DALB Parish Council, [1924] S. 0. 
862.— SCOT. 
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Sect, 8. — Derivative aettlements: Svb-aecl, 4,-4. (c) 
w. & V., d: (cf), J3. d? C. (a) dr (6). /S'ed. 4: 
Svb-aed, 1.] 

from whom she cannot be severed. — R. v. St. 
Giles Parish (Inhabitants) (1732), Kel. W. 217 ; 
26 E. R. 677. 

898 , ,] — On the marriage of a widow, 

having children under the age of sixteen, such 
children do not acquire the settlement of the 
second husband, by I*oor Law Amendment Act, 
1834 (c. 70), s. 67. — R. v. Waltha3Istow (In- 
habitants) (1837), 0 Ad. & El. 301 ; 1 Nev. & 
P. K. B. 460 ; Nev. & P. M. C. 178 ; Will. WoU. 
& Dav. 23 : 0 L. J. M. C. 62 ; 1 J. P. 6 ; 1 Jur. 
30; 112 E.R. 115. 

Amtuitntiims : — CoDSd. R. v. Stafford. R. v. Costock (1839). 10 

Ad. & El. 417. B^d. R. V. Wendon (1838). 7 Ad. & El. 

819; R. V. St. Mary. Newinerton (1843), 4 Q. B. dSl ; 

Llanelly Union v. Neath Union. 118931 2 Q. B. 38. 

399. .] — Under Divided Parishes & Poor 

Law (Amendment) Act, 1876 (c. 61), s. 35, which 
enacts that no person shall be deemed to have 
derived a settlement from any other person, 
whether by parentage, estate, or otheiwise, except 
in the case of a wife from her husband, & in the 
case of a child under the age of sixteen, which 
child shall take the settlement of its father or of 
its widowed mother, as the case may be, up to that 
age, shall retain the settlement so taken until 
it shall acquire another ; cliildren under the age 
of sixteen gain no settlement by a second mar- 
riage of their widowed mother. — K eynsham 
Union v, Bedminster Union (1878), 3 Q. B. D. 
344 ; 47 L. J. M. C. 73 ; 38 L. T. 607 ; 42 J. P. 597 ; 
26 W. R. 591. 

Antiotatu)n8 : — Refd. R. t». Bridgnorl.li Union (1883). 9 

Q. 11. D. 765; Llanelly Union r. Neath Union, [1893] 2 Q. B. 

400. .] — Under Divided Parishes & Poor 

Law (Amendment) Act, 1876 (c. 61), s. 35, as 
interpreted by the House of Lords in Reigate 
Union v. Croydon Union, No. 317, ante, the children 
under sixteen years of age of a first marriage do 
not follow the settlement derived by their mother 
from a second husband. — L lanelly Union v. 
Neath Union, [1893] 2 Q. B. 38 ; 62 L. J. M. C. 
112 ; 69 L. T. 194 ; 67 J. P. 694, D. (J. 

V. Father^ 8 Settlement Unknoton. 

See, now. Poor Law Act, 1927 (c. 14), s. 110. 

401. Children take settlement of mother.] — 
West Derby Union v. Atcham Union, No. 332, 
ante. 

Whether restriction of derivative settlements 
applies.] — See Sect. 3, sub-sect. 2, ante, 

(d) Children gaining own. Settlement, 

See Part V., Sect. 5, sub-sect. 3, A., po«/. 

B, Illegitimate Children under Sixteen, 

See, now. Poor Law Act, 1927 (c. 14), s. 110. 

402. Follow mother’s settlement.] — A bastard 
bom in L., pending an order of removal of his 
mother from S. to L., which was afterwards 
quashed, was held to be settled in S., & relief given 
to him by the parish officers of the parish which 
was the birth settlement of the mother, was held 
not to raise a presumption, under the circumstances 
of his settlement there. — R. v. Great Salkeld 
(Inhabitants) (1817), 6 M. & S. 408 ; 105 E. R. 
1295. 



403. .] — A bastard, bom since the passing 

of Poor Law (Amendment) Act, 1834 (c. 76), 
attaining the age of sixteen i^thout having 
acquired any settlement of its own, is settled in the 


place of its birth, though the mother is settled 
elsewhere, & the bastard, till sixteen, had & 
followed the mother’s settlement (per Cub.). — 
Bodbnham Overseers v, St. Andrews Over- 
seers (1863), 1 E. & B. 466 ; 118 E. R. 610 ; sub 
nom. St. Andrew’s, Worcester (Church- 
wardens & Overseers) v, Bodbnhah (Church- 
wardens & Overseers), 22 L. J. M. C. 89 ; 
17 J. P. 360 ; sub nom, R. v, Sr. Andrew, Wor- 
cester (Churchwardens), 20 L. T. O. S. 221 ; 
17 Jur. 206 ; 1 W. R. 129. 

Annotations R. v. Sutton le Brailes (1856), 5 

E. 8c B. 814 ; Tenterden Union v. St. Mary. IsUngton 
Union (1878), 47 L. J. M. C. 81 ; R. «. Bridgnorth Union 
(1883), 0 Q. B. D. 765 ; Northwich Union v, St. Panoras 
Union (1888), 22 Q. B. D. 164 ; Poplar Borough Union 
V. WoBt Ham Union (1914). 78 J. P. Jo. 281. Refd. 
Salford Union v, Manchester Overseers (1882), 10 Q. B. D. 
172 ; R. V. Marylobone Union (1884), 13 Q. B. D. 15 ; 
liclgate Union v, Croydon Union. High worth & Swindon 
Union V. Wostbury-on-Sovom Umon, Medway Union v. 
Bedminster Union (1889), 14 App. Cas. 465. 

404. .] — E., a single woman, residing in 

parish C. in the S. union, being about her coi^ne- 
ment, went to the relieving officer of the union for 
an order to the workhouse, which he promised her 
when she should be nearer her confinement ; 
but being suddenly seized with labour, she went 
to the workhouse & was admitted, & a chUd was 
bom. The workhouse, though out of the union, 
was by statute deemed within it : — Held : at the 
time of E. going to the workhouse she was charge- 
able to the C. parish, & therefore the child’s 
settlement was in C., & the mother being separated 
from the child, it was removable to 0., though 
under age of nurture. — Sr. Clement Danes 
(Churchwardens) v, St. Giles-in-the-Fields 
(Churchwardens) (1862), 27 J, P. 212. 

405. .] — Tenterden Union v, St. Mary, 

Islington Union, No. 443, post, 

406. .] — Under Divided Parishes & Poor 

Law (Amendment) Act, 1876 (c. 61), s. 35, an 
illegitimate, like a legitimate, cliild cannot gain 
a 8(5ttlemcnt for itself while under the age of 
sixteen, but must follow the settlement of its 
mother. — M anchester Overseers v, Ormskirk 
Union (1890), 24 Q. B. D. 678 ; 60 L. J. M. C. 
103 ; 02 L. T. 061 ; 64 J. P. 487 ; 38 W. R. 778, 
D. C. 

Annoiatims : — Dbtd. Wont Ham Union v. Holbeacb Union, 
ri»03J 2 K. B. 627 ; Woolwich Union v, Fulham Union, 
rid06] 2 K. B. 240. 

407. Mother dying before child sixteen.] — 

Under Poor Law (Amendment) Act, 1834 (c. 76), 
s. 71, a bastard child, whose mother has acquired a 
settlement different from the birth settlement of 
the child, & then died whilst the child is under 
sixteen, keeps the settlement of the mother till 
attaining the age of sixteen. — R. v. Sutton lb 
Brailes (Inhabitants) (1850), 5 E. & B. 814; 
26 L. J. M. C. 67 ; 26 L. T. O. S. 199 ; 20 J. P. 
602 ; 2 Jur. N. S. 210 ; 4 W. R. 200 ; 119 E. R. 
684. 

Whether relegated to birth settlement — Mother’s 
derivative settlement — ^Derived from subsequent 
marriage.] — See Nos. 433-438, post, 

.] — See Nos. 439-441, post, 

Reservation of derived settlement generally.] 

— See Sub-sect. 2, arUe, ^ 

C, Persona over Sixteen, 

(a) Legitimate, 

408. Child not having gained Independent settle- 
ment — Takes father’s settlement by estate.] — 

Deddinoton Parish v, Dunerbw Parish (1743), 

2 Stra. 1103 ; 03 E. R. 1122 ; avb nom, R. v, 
Deddinoton (Inhabitants), Burr. S. C. 220. 
Annotations : — ^Apld. R. v. LoekWootton (1812), 16 Eant, 118. 
Held. R. V, Groat Driffield (1836), 8 B. 4^ C. 684. 



Part V.— Settlement. 


247 


409. •] — The children of all parents 

must have the settlement of the father, tul they 
acquire another for themselves. Here, the son 
is not stated to have acquired one of his own ; 
Therefore he had such as he drived from his 
father (Lord Mansfield, O.J.). — B. v. Cold 
Ashton (Inhabitants) (1768), Burr. S. C. 444. 


AnmicUims^ Apid. R. V. Loek Wootton (1812), 16 East, 
118. Reid. R. V. Tarrant Launceston (1782), Oald. 

Cas. 209 ; R. Oflohurch (1789), 3 Term Rep. 114 ; R. 
V. Horsloy (1807), 8 East, 400 ; R. v. Great Driffleld 
(1828), 8 B. & 0. 684 : R. v. Okeford Fitzpaine (1830), 
1 B. & Ad. 204 : R. v. RothweU (1845), 14 L. J. M. 0. 159. 
Mentd. R. v* Butterton (1796), 6 Term Rep. 554 : R. v, 
Canford Mafima (1817), 6 M. & S. 355. 

410. .] — R. V. Edgeworth (Inhabi- 

tants), No. 633, post. 

411. Takes father’s settlement by resi- 

dence.] — legitimate child left the parish of his 
birth, & went with his father into another parish, 
where the father resided & acquired a settlement 
while the cliild was under sixteen, & where the 
child resided with his father until he was over 
sixteen. Afterwards they left tliat parish, & the 
child became chargeable as a pauper : — Held : 
tlie pauper while under the age of sixteen had 
acquired a derivative settlement from his father 
in the parish in which they had resided, &, not 
having afterwards acquired any other settlement, 
he retained such derivative settlement. — S t. 
Pancras Union v. Norwich Incorporation 
Guardians (1887), 18 Q. B. D. 521 ; 56 L. J. M. 0. 
37 ; 66 L. T. 311 ; 61 J. P. 343 ; 35 W. R. 647, 
D. 0. 

Annotation : — Consd. KinfiTHton -upon -Hull Incorporation for 
the Poor v, Hackiioy Union, [1911] 1 K. B. 748. 

Inability to derive settlement from mother — 
During lifetime of father.] — See No. 327, ante. 


{h) Illegiiimaic, 

SeCi now, Poor Law Act, 1927 (c. 14), s. 110. 
Whether relegated to birth settlement— -Mother’s 
settlement derivative .] — See Sect. 4, sub-sect. 2, 
B. (a), post. 


Sect. 4.-^ SETTLEMENT BY BIRIH. 

Sub -SECT. 1. — Pkesumkiton of. 

See, now, Poor Tjjiw Act, 1027 (c. 14), s. 110. 

412. Place of birth primd facie place of settle- 
ment.] — The place of birtli is primd facie the place 
of settlement. — R. v. Heaton Norris (Inhabi- 
tants) (1796), 6 Term Rep. 653 ; 101 E. R. 754. 
Annotation : — ^Apld. Headington Union v. Ipswich Union 

(1890), 24 Q. B. D. 414. 

413. Slightest possible evidence of settle- 

ment.] — Evidence of the relief of a pauper’s father 
& his family by the overseers of the poor of 
parish A. forty years back, the pauper being 
ihirty-eiglit years of age, & such paupers, so 
relieved, being resident in another parish B. at 
the time, so as to negative their being i*elieved by 
the parish A. as casual poor, is evidence of the 
settlement of the pauper, notwithstanding the 
pauper was bom at another parish ; — Senible : 
the place of birth is the slightest possible evidence 
of settlement ; it is only evidence of the local 
residence of the mother at the time. — B. v. 
Wakefield (Inhabitants) (1804), 6 East, 335 ; 
I Smith, K. B. 612 ; 102 E. B. 1099. 

414. Without residence of forty days.] — 

(1) Under a statement, as ground of objection 
to an order of removal, that the pauper docs not 


appear by the exam nations to have been ** actually 
chargeable to your said parish ” when the order 
was made, applts. cannot object that the pauper 
does not appear by the examinations to have been 
resident in the removing parish at the time. 
Birth confers a settlement without a residence of 
forty days. Where an order of removal described 
the pauper as a widow, & the examination men- 
tioned the name of her deceased husband, but did 
not show whether he had any settlement, nor that 
any inquiry has been made on the subject : — 
Held : she might be removed to the place of her 
birth settlement. (2) An order of removal stated 
that it was made on the complaint of the overseers 
of the removing parish, not mentioning the church- 
wardens : — Held : sufficient. — R. v. Watford 
(INHABITANT'S) (1846), 9 Q. B. 626 ; 2 New Mag. 
Cas. 13 ; 2 New Sess. Cas. 460 ; 16 L. J. M. C. 1 ; 
8 L. T. O. S. 136 ; 11 J. P. 39 ; 10 Jur. 1053 ; 
116 E. R. 1413. 

Annotation: — Oenerally, Bold. R. v, Hartpury (1847), 2 
New Mag. Gas. 185. 

415. .] — ^Pauper children bom in England 

of Irish parents who have no settlement in England 
cannot be removed to Ireland under Poor Removal 
Act, 1846 (c. 117), s. 2, if their parents are dead 
or liave desei*ted them ; but may be removed to 
the place of their birth. 

Primd facie every English-bom subject has a 
settlement, and that settlement is the place of 
bii*th. ... As soon as it is shown that the father 
or mother have a sc'ttlement, that becomes the 
settlement of the children ; but if the father or 
mother have none, or their settlement cannot be 
asceiiained, ilien that which is always potentially 
in existence takes effect ; the birth settlement 
comes into operation, because not displaced by 
any other settlement (Coleridge, J.). — R. r». All 
Saints, Derby (Inhabitants) (1849), 14 Q. B. 
207 ; 3 New Mag. Cas. 231 ; 3 New Seas. Cas. 
653 ; 19 L. J. M. C. 14 ; 14 L. T. O. 8. 162 ; 14 
J. P. 23 ; 13 Jur. 1100 ; 1 17 B. R. 84. 

Annotations : — Apld. R. r. Ncwchurch (1802), 3 B. & S. 107 ; 
Poop Law Comrs. of Ireland v, Liverpool VoBtry (1869), 
L. R. 5 Q. B. 79. Consd. R. v. Headington Union (1884), 
50 L. T. 444. Apld. Headington Union r. Ipswich Union 
(1890), 62 L. T. .547. Befd. R. V. St. Giles without Cripplo- 
gate (1851), 17 Q. B. 636 ; R. w. St. Marylcbone (1851), 
16 Q. B. 352 ; R. r. St. Marylebono, J(e Lawrence (1851), 
15 Jur. 289. 

416. Legitimate children.h—WHiTE Chap- 

pBiJ^ Parish v. Stepney Parish, No. 364, ante. 

417. .] — The legitimate child of per- 

sons having no settlement is settled where it is 
bom, & may be rtimoved thither, unless that parish 
can show that it is settled elsewhere. — Spittle- 
PTELDS V, St. Andrews, Holbourn (1700), 1 
Ld. Raym.667 ; Eoiies. Rep. 307 ; 12 Mod. Rep. 
383 ; 91 E. R. 1279. 

418. Father still living.] — R. v. 

Whixley (1785), 2 Bott. 13. 

Annotations : — Apld. Headington Union «. Ipswich Union 
(1890), 24 Q. B. D. 414. Held. R. v. St. Mary, Loicoster 
(1835), 3 Ad. &£1. 644. 

419. Presumption made absolute — Parent having 
no settlement or settlement unasoertainable — 
Legitimate children.]— W hite Chappbix Parish 
V. Stepney Parish, No. 364, ante. 

420. .]— St. Saviour’s South- 

wark Parish v. Cripplbgatb Parish (1710), 11 
Mod. Rep. 267 ; 88 E. R. 1031 ; sub nom. Cripple- 
gate (Inhabitants) v. St. Saviour’s Southwark, 
2 Bott, 12 ; Foley’s Poor Laws, 3rd ed. 306. 

421. .] — R. V. St. Gnjas’ 

Parish, No. 375, ante. 


PART V. SECT. 4, SUB-SECT. 1. 

^ e. Whether birth settlement lost — By acquisition of Canadian domicU ,] — Glasgow Pabibh Ooctnoil v. Rlitjibrolen Parish 
CouNcnL, [19251 S. 0. 79.— SCOT. 
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Sect, 4. — Settlement by birth: Svb-sccts, 1 <Sb 2, A, 
B. {a).] 

422. .] — St. Giles* Reading 

Parish v. Eversly Blackwater Parish, No. 
338, ante. 

428. .] — R. V. St. Matthew, 

Bethnal Green (Inhabitants), No. 379, ante. 

424. Of Irish parents.] — A 

pauper, bom in England of Irish parents who have 
no settlement in England, acquires a birth settle- 
ment there, to which he and liis family may be 
removed after his emancipation. 3 & 4 Will. 4, 
c. 40, does not affect such right of settlement. — 
R. V. Preston (Inhabitants) (1840), 12 Ad. & El. 
822 ; Arn. 4fc U. 116 ; 4 Per. & Dav. 609 ; 10 
L. J. M. C. 22 ; 6 J. P. 133 ; 6 Jur. 289 ; 113 E. R. 
1026. 

Annottjtions : — Apld. R. t>. All Saints, Derby (1840), 14 

Q. B. 2U7. FoUA. R. V. Nowchurch (1862). 3 B. & S. 107. 

Befd. R. V. Ceokbam Union (1882), 47 J. P. 116. 

425. Of foreign parents.] — 

Every child bom in England has primd facie a 
birth settlement, if no other has been acquired 
from its parents. P., the child of Irish parents, 
neither of whom had a settlement in England, 
was bom in England in parish N., & lived with his 
parents in another parish beyond the age of 
sixteen, when, being a lunatic, he was sent to an 
asylum : — Held : the order of maintenance was 
properly made on the parish of N., & not on the 
county. — R. v. Newchurch (Inhabitants) (1862), 

3 B. & S. 107 ; 1 New Rep. 23 ; 32 L. J. M. C. 
19 ; 7 L. T. 271 ; 9 Jur. N. S. 636 ; 11 W. R. 
24 ; svb nom. Newchurch Overseers v. Totting- 
ton Lower End Overseers, 27 J. P. 245. 

426. Illegitimate children — Of Irish 

parents.] — R. v. St. Botolph, Aldgate (1841), 13 
Jur. 1102, n. 

427. .] — An illegitimate child 

bom in England of a woman having no settlement 
& not being chargeable, is removable to the place 
of its birtli, although under the age of sixteen. — 
R. V. St. Giles in the Fip:lds (Inhabitants) 
(1854), 2 C. L. R. 1486 ; 23 L. T. O. S. 112 ; 18 
J. P. ,522 ; 2 W. R. 419. 


SuB-SEcrr. 2 . — Rebutiwl op Presumption. 

A. Legitimate Children. 

SeCf generally. Poor Law Act, 1927 (c, 14), s. 110. 

428. Rebuttal upon proof of settlement of 
either parent.] — To do. away with a biiih settle- 
ment by proof of the mother’s settlement, it is 
not necessary to show previously that the father’s 
settlement cannot be found. — R. v. St. Mary, 
Leicester (Inhabitants) (1835). 3 Ad. & El. 644 ; 
1 Har. & W. 330 ; 5 Nov. & M. K. B. 215 ; 3 Nev. 
& M. M. C. 241 ; 4 L. J. M. 0. 95 ; 111 E. R. 557. 
Annntatvms : — ^Folld. R. v. Strand Union (1872), 37 J. P. 

101. Refd. R. V. Yolvertoft (1845), 6 Q. B. 801. 

429. Under sixteen years of age — Restriction on 
application of derivative settlements — Whether rele- 
gated to birth settlement — Parent’s settlement 
derivative.] — L., a child, was bom in 8. union, & 
lived with its parents more than three years, 
when first the father, then the mother died. The 
child was then taken by a relative to the E. um'on, 
within which was the mother’s maiden settlement, 
& there the child became chargeable. The father’s 
settlement was unknown '.--Held : the child could 
not be removed to the 8. union, for its settlement 
was that of the mother, which was within E. union. 
— R. V. Strand Union (1872), 37 J. P. 101. 

430. .] — Where in order 

to ascertain the settlement of a child within the 


exceptions mentioned in Divided Parishes & Poor 
Law (Amendment) Act, 1876 (c. 61), s. 35, it is 
necessary to ascertain the settlement of the father, 
it is not sufficient to show merely the father’s 
birth settlement where he has a derivative settle- 
ment, but such derivative settlement may be 
inquired into to repel the presumption arising from 
birth settlement ; & as soon as it appears that the 
father’s settlement is derivative. Divided Parishes 
Poor Law (Amendment) Act, 1876 (c. 61), s. 36, 
provides that such child shall be deemed to be 
settled in the parish in which he or she was bom. — 
Woodstock Union v. 8t. Pancras (1878), 4 
Q. Bi, D. 1 ; 48 L. J. M. C. 1 ; 39 L. T. 266 ; 43 
J. P. 6 ; awb nom. R. v. St. Pancras (Church- 
wardens, etc.), 27 W. R. 229, D. C. 

Annotations : — Diftd. Hereford Union v. Warwick Union 

a , 48 L. J. M. C. ] 11. Consd. R. V. Bridgnorth Union 
, 9 Q. B. D. 765. 

431. .] — Where neither the 

father nor mother of a pauper child has acquired 
a settlement in his or her own right, & after the 
father has died the widowed mother has deserted 
such child, who is under the age of sixteen, & 
has not acquired a settlement for itself, such child 
is by Divided Parishes & Poor Law (Amendment) 
Act, 1876 (c. 61), B. 35, to be deemed to be settled 
in the parish in which it was bom, & an order for 
its removal to a parish in which it was not bom 
but in which its father was bom was quashed, 
because, in that case, it could not be shown what 
settlement such child derived from its father or 
mother without inquiring into the derivative 
settlement of such parent, which was prohibited by 
Divided Parishes & Poor Law (Amendment) Act, 
1876 (c. 61), s. 35 . — IIeadington Union v. St. 
Olavb’s Union (1884), 13 Q. B. D. 293 ; 63 L. J. 
M. C. 91 ; 48 J. P. 647 ; sub nom. R. v. Heading- 
ton Union, 60 L. T. 444 ; 32 W. R. 738, C. A. 
Annotation Eefd. Plymouth Union v. Axmlnstor Union 
(1898), 67 L. J. Q. B. 871. 

432. .] — Barton-upon- 

Irwell Union v. Wycombe Union, No. 335, ante. 

Follows settlement of parent.] — See Sect. 3, sub- 
sect. 4, A. (a), ante. 

Relegation to birth settlement where parent’s 
settlement unknown or non-existent.] — See Sub- 
sect. 1, ante. 

B. Illegitimate Children. 

(a) In General. 

See, now. Poor Law Act, 1927 (c. 14), s. 110. 

433. Whether relegated to birth settlement 
where mother’s settlement derivative — ^Under six- 
teen years of age — Settlement derived from subse- 
quent marriage.] — Bastard children bom since the 
passing of Poor Law (Amendment) Act, 1834 
(c. 76), will, under sect. 71, take not only such 
settlements as their mother may acquire in her 
own right, but also the settlement of the husband 
whom she may subsequently marry. — R. v. 
St. Mary, Newington (Inhabitants) (1843), 4 
Q. B. 681 ; 2 Gal. & Dav. 686 ; 12 L. J. M. 0. 
68 ; 1 L. T. O. S. 107 ; 7 J. P. 321 ; 7. Jur. 440 ; 
114 E. R. 1017. 

Annotations: — Consd. R. u. Bridgnorth Union (1882), 9 
Q. B. D. 765 ; Relate Union v. Oroydon Union, High- 
worth & Swindon Union v. WoBtbury-on-Sovem Union, 
Modw^ Union v. Bedminstor Union (1889), 14 App. Cku. 
465. Befd. U. V. Sutton-under-Brailos (1856), 25 L. J. 
M. C. 57 ; Salford Union v. Manohoster OverBeors (1882), 
30 Q. B. D. 172 : LlanoUy Union v. Neath Union, [1893J 
2 Q. B. 38. 

434. .] — The mother of an 

illegitimate child now under sixteen was a married 
woman, who was divorced from her husband three 
Vears before the birth of such child, & the mother’s 
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settlement waa that of her husband in B., she 
having acquired no other since the divorce ; — 
Beld: the child’s settlement was not the settle- 
ment acquired from the mother, but was that of 
the child’s own place of birth. — ^Manchester 
Overseers v. St. Pancras Union (1879), 4 Q. B. 
D. 409 ; 41 L. T. 218 ; 43 J. P. 800 ; 27 W. R. 
885, D. 0. 

Annoiaitiona : — ^FoUd. H. v. Portsea Union (1881), 7 Q. B. D. 
384. Oomd. R. V, Brl(Umort.h Union (1882), 9 Q. B. D. 
76fi ; R. f. Marylebone Union (1884), l.i Q. B. O. 15 ; 
Wnolvdch Union v. Fnlhani Union, (19051 2 K. B. 203. 
Reid. Fulham Union v, Portsea Union (1881 ), 50 L. J. M. O. 
144 ; HolUnfirboum Union t>. West Ham Union (1881), 
6 Q. B. D. 580 : Salford Union v. Manohestei Oyersoers 
(1882), 10 Q. B. b. 172. 


435. .] — ^Under Divided Parishes 

& Poor Law (Amendment) Act 1876 (c. 61), s. 36, 
an illegitimate child under sixteen, bom after the 
passing of that Act, whose mother has since its 
birth acquired a derivative settlement, does not 
take the settlement which its mother had at the 
time of its birth, but is to be deemed to be settled 
in the place where it was bom. — Northwich 
Union v. St. Pancras Union (1888), 22 Q. B. D. 
164 ; 68 L. J. M. C. 73 ; 60 L. T. 444 ; 53 J. P. 
196 ; 37 W. R. 206 ; 6 T. L. R. 100, C. A. 

436. .] — An illegitimate child 

under the age of sixteen can acquire an independent 
settlement under Divided Parishes & Poor Law 
(Amendment) Act, 1870 (c. 61), s. 34. 

An order of justices adjudged the pauper, an 
illegitimate child, aged about two years, to be 
settled in the West Ham union. B., the mother 
of the pauper, herself an illegitimate child, M. 0., 
the mother of E., & A. C., who married M. 0. after 
the birth of E., all resided together in the parish 
of West Ham, in the West Ham union, for three 
years, in such a manner & under such circumstances 
in each of such years as would, in accordance with 
the several statutes in tliat behalf, render them 
irremovable. During the whole period of such 
residence E. was under the age of sixteen years ; — 
Held: (1) E., although under the age of sixteen 
years, had acquired an independent status of 
irremovability, & consequently under Divided 
Parishes & Poor Law (Amendment) Act, 1876 
(c. 61), s. 34, was deemed to be settled in the parish 
of West Ham ; (2) the pauper took the settlement 
of his mother, E., under Divided Parishes & Poor 
Law (Amendment) Act, 1876 (c. 61), s. 35, & the 
order of justices must stand. — ^West Ham Union 
V, Holbbach Union, [1905] A. G. 460 ; 74 L. J. 
K. B. 808; 93 L. T. 557 ; 69 J. P. 442 ; 64 W. R. 
137 ; 21 T. L. R. 713 ; 3 L. 0. R. 1179, H. L.; 

[1904] 2 K. B. 121, C. A. 

Annotationa: — Aa to (1) Consd. Birmingham Union v, 
Tewkesbury Union (1904), 63 W. R. 268 ; Wooli^ioh 
Union V. li\ilham Union, [1906] 2 K. B. 240. Apld. 
Klngston-upon-Hull Incorporation for the Poor v. Hackney 
Union, [1911] 1 K. B. 748. Consd. Paddington Union v. 
Westminster Union, [1915] 2 K. B. 644 ; Tendring Union 
V. Braintree Union, [1920] 2 K. B. 647 : Barton-upqn- 
Irwoll Union v. Wycombo Union. [19261 2 K. B. 3. Kfifd. 
Tewkesbury Union v. Birmingham Union, [1904] 2 K. B. 
395 ; Hackney Union r. Klngston-upon-Hull Incorpora- 
tion for the Poor, [1912] A. C. 475 ; Paddington Union v. 
8t. Matthews, Bethnal Green Union, [1913] 1 K. B. 508 ; 
Daventry Union r. Coventry Union. [191 7J 1 K. B. 289 ; 
Lexdon & Winstroo Union ». Windsor Union, [1921] 2 
K. B. 143. 


437. .] — LBXDEN & WiNSTRBB 

Union v. Windsor Union, No. 334, ante. 

438. .] — Barton-upon-Irwell 

Union v. Wycombe Union, No. 335, ante. 

439. .] — Under Divided Parishes So 

Poor Law (Amendment) Act, 1876 (c. 16), an 
illegitimate child under sixteen does not take the 
settlement of its mother, where such settlement 
has been derived from the mother’s father, but 
such child is remitted to its birth settlement. — R. 


V. Marylebonb Union (1884), 13 Q. B. D. 16 ; 
60 L. T. 442 ; 48 J. P. 666 ; sub nom. Mary- 
lebonb Union v. Wycombe Union, 63 L. J. M. C. 
88, 0. A. 


AnnaUaUma : — Coiisd. Hoadlngton Union v, St. Olave's 
Union (1884), 13 Q. B. D. 293. V.F. Barton-upon-Irwell 
Union o. Wycombe Union, [1926] 2 K. B. Reid. 
Northwich Union v, St. Pancras Union (1888), 22 Q. B. D. 
164. 


440. .] — Reigatb Union v. Croydon 

Union, Highworth & Swindon Union v. West- 
bury-on-Sevbrn Union, Medway Union v. 
Bedminster Union, No. 317, ante. 

441. ,] — Tendring Union v. Brain- 

tree Union, No. 323, ante. 

442. Persons over sixteen years of age.] — 

Bodenham Overseers v. St. Andrews Over- 
seers, No. 403, ante. 

443. .] — The settlement of an ille- 

f itimate child, twenty years old when Divided 
Parishes & Poor Law (Amendment) Act, 1876 
(c. 61 ), came into operation, is its birth settlement, 
the mother’s settlement having been lost when the 
child became sixteen. Sect. 35 of the Act is 
limited to the case of children having a derivative 
settlement at the time the Act came into operation. 
— ^Tenterden Union v. St. Mary, Islington 
Union (1878), 47 L. J. M. C. 81 ; 38 L. T. 485 } 
42 J. P. 247, D. O. 


Annotation : — Distd. R. v. Portsea Union (1881), 7 Q. B. D. 
384. 


444. ,] — On inquiry as to the place 

of settlement of an illegitimate pauper, it was 
proved that the pauper was bom in P. & the 
pauper’s mother in S., & that neither of them had 
Srcquircd a settlomont of her own. Pacts were 
proved upon which tlie ct. held that the father of 
the pauper’s mother had a settlement & tliat the 
pauper’s mother derived tliat settlement from 
him, but did not make the necessary inquiries to 
ascertain what that settlement was, So adjudged 
that the pauper’s settlement was in P. where she 
was born : — Held : the adjudication was right ; 
the case came within Divided Parishes So Poor 
Ijaw (Amendment) Act, 1876 (c. 61), s. 35 (3), So 
since it could not be shown what settlement the 
pauper derived from her mother without inquiring 
into the derivative settlement of the mother, the 
pauper must be deemed to be settled in the parish 
where she was bora. — I^ymouth Union v. 
Axminstkr Union, [1898] A. (\ 686 ; 67 L. .T. Q. B. 
871 ; 79 L. T. 4 ; 62 J. P. 612 ; 47 W. R. 33 ; 14 
T. L. R. 533, H. L. ; affg. S. C. sub nom. Ax- 
minster Union v. Plymouth Union, 61 J. P. 
228, 0. A. 

445. Birth In extra-parochial place.] — Where 
a district previously extra-parochial, was by Act 
of Parliament made a township ; & it was pro- 
vided, that from thenceforth it should maintain 
its own poor So repair its own roads, So have the 
like powers, privileges, So immunities. So be subject 
to the same regulations as other townsliips within 
the county : — Held : this clause was prospective 
only, & a bastard born within the district pre- 
viously to passing the Act was not settled there. — 
R. V. Oaxmere (Inhabitants) (1822), 5 B. & Aid. 
776 ; 1 Dow. So Ry. K. B. 427 ; 1 Dow. So Ry. 
M. C. 109 ; 106 E. R. 1374. 

Annotationa : — Conid. R. v. Oldbury (1835), 4 Ad. Sc £1. 167 ; 
R. V. Tipton (1842), 3 Q. B. 215 : R. v. Hiumlngton (1843), 
6 U. B. 273. Distd. R. v. St. MarUn, New Sanim (1846), 
9 Q. B. 241. Consd. Worcester Union v. Birmingham 
Union (1887), 65 J. P.771. 

446. .] — An illegitimate child bora in an 

extra-parochial place does not follow the settle- 
ment of its mother. — ^R. v. Sr. Nicholas, 
Leicester (Inhabitants) (1824), 2 B. So C. 889 ; 
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Sect* 4. — Settlement by birth: Sub-sect, 2, B, (a), (b) 
dB? (c) ; mib-sect. 3, A. <fc 5 ; Sub-sect. 1»3 

4 Dow. & Ry. K. B. 402 ; 2 Dow. & Ky. M. 0. 
263 ; 107 E. R. 612. , „ ^ 

ArmotaHofiB: — ^Befd. R. v. Wilson (1834), 4 L. J. M. C. 19 ; 
SolfoM Union v, Manchester Overseers (1882), 10 Q. B. D. 
172. 


(6) Removal of Mother before Birth, 

447. Necessity for fraud — To render removal 
Inoperative.] — R. v. Astley (Inhabitants), No. 
460, post. 

448. Whether child’s settlement that of mother 
before removal — Fraudulent removal.] — Tewks- 
bury Parish v. Twyning (1632), 2 Bui A. 349 ; 80 
E. R. 1176. 

AnruitaHma: — Cossd. R. v. Mattersey (1832), 4 B. &; Aid. 
211. Distd. R. V. Wilson (1834), 3 Ad. fSc El. 230. 

449. .] — Anon, (drea 1714), cited in 

1 Sess. Cas. K. B. p. 72 ; 93 E. R. 21. 

450. .] — Masters v. Child (1699), 

3 Salk. 66 ; 91 E. R. 095. 

Anrumioiis R. v. Wilson (1834), 2 Ad. Sc Kl. 230. 

Refd. n. V. Muttorsoy (1832), 4 B. Ad. 211. 

461. Fraud of parish officers.] — If a 

woman pregnant of a bastard be fraudulently 
removed by parish officers, for the purpose of 
preventing the bastard from becoming chargen.ble 
to tlieir parish, the child is settled in tlie parish 
from which the mother was so removed ; but not 
if the mother be so fraudulently removed by a 
parishioner liable to pay rates, not being a parish 
officer. — R. v. Mattersey (Inhabitants) (1832), 

4 B. & Ad. ■211 ; 1 Nev. & M. K. B. 49 ; 2 L. J. 
M. C. 16; llOE.R. 435. 

Annotation Apld. R. V. Wilson (1834), 2 Ad. & El. 2,30. 

452, Fraud of parishioner.] — R. v. 

Mattersey (Inhabitants), No. 451, ante. 


453. Removal under illegal order.] — 

Bastard bom pending an illegal order of removal 
from A. is settled in A. — Much-Waltham 
(Inhabitants) Peram (Inhabitants) (1696), 2 
Salk. 474 ; Sett. & Rem. 276 ; 91 E. R. 408. 

454. .] — Bastard born in 15. pending 

an illegal order of removal of the mother frc»m A. 
to B., which is after reversed, is settled in A. — 
Wood’s Case (1698), 1 Salk. 121 ; Sett. & Rem. 
149 ; 91 E. R. 114. 

455. .] — If a woman with child be 

fraudulently removed from A. to B. & be delivered 
at B. & the order is afterwards quashed, the child 
is not settled at B. — Westbury (Inhabitants) v. 
CosTHAM (Inhabitants) (1704), 0 Mod. Rep. 213 ; 
1 Salk. 121 ; 2 Salk. 632 ; Holt, K. B. 580 ; Sett. 
& Rem. 148 ; 87 E. R. 965. 

450, Removal under legal order — Fraudu- 

lent return of mother.] — Where a woman with 
child of a bastard is removed from A. to B. & 
privately returns to A. & is there delivered, the 
settlement of the bastard is in B. — Landinabob 
Parish v. Much Bmcn Parish (1721), 1 Stra. 
476 ; 93 E. R. 644. 

Annotation Dbtd. R. v, Halifax (1831), 2 B. & Ad. 211. 

457. .] — It was held in Holt’s 

time if a poor person was legally removed, & after- 
wards by stealth or contrivance of the officers got 
into another parish, & was there delivered, the 
child was esteemed to belong to the pari^ to 
which the mother had been legally removed & 
not to that where bom (Raymond, C.J.). — R. v, 
Towcestrr Overseers (1728), 1 Sess. Cas. K. B. 
330 ; 93 E. R. 09 ; sub nom. Aldenham Parish 
V. Tolchister, 1 Sess. Cas. K. B. 404. 

458. ,] -1- An unmarried preg- 

nant pauper was removed by an order of justices 
fmm H. to M., & received by the parish officers 
there. On the following day slie clandestinely, & 


I of her own accord, returned to H., where she was 
delivered of a basted, before the time for appealing 
against the order of removal had expired. The 
bastard was settled where bom. — B. v, Halifax 
(Inhabitants) (1831), 2 B. & Ad. 211 ; 9 L. J. 
O. S. M. 0 131 ; 109 B. B. 1122. 

450. Mother casually in parish — Persuaded to 
remove.] — ^Masters v. Child (1609), 3 Salk. 66 ; 
01 E. R. 606. 

Annotations : — Asld. R. v. Mattersey (1832), 4 B. & Ad. 211. 

Di8td. .R. V. WUaon (1834), 2 Ad. & £1. 230. 

460. Mother allowed to leave In search of 
putative father.] — ^A woman pregnant with a child 
likely to be bom a bastard, goes with the consent 
of the officers of the township where she is settled 
to inquire after the father, in order to give intel- 
ligence of him to the overseers. On her return 
slie is delivered of the bastard in another township : 
— Held: the settlement of the bastard is in the 
latter township. 

There must in general be circumstances of fraud 
to prevent the place of a bastard’s birth becoming 
the place of his settlement. — B. v. Astley 
(Inhabitants) (1786), 4 Doug. K. B. 389 ; 2 
Bott. 6 ; Cald. Mag. Cas. 569 ; 00 E. R. 937. 
Annotali^ Eefd. R. V. St. Marylebono (1861), 20 L. J. 

M. C. 173. 

(c) Birth in Prison, Hospital or Workhouse. 

Child born In gaol.] — See, now. Poor Ijaw Act, 
1927 (c. 14), s. 117 (2). 

461. Settlement of mother taken.]— Anon. 

(1638), 2 Bulst. 368 ; 80 B. R. 1183. 

462. .] — Bastard bom in a gaol 

settled with the mother. — Elsing Parish v. Hbrk- 
pordshirb County Gaol (1716), 1 Sess. Cas. K. B. 
99 ; 10 Mod. Rep. 334 ; 2 Bott, 3 ; 93 E. R. 29. 

Child born In lylng-ln hospital.] — See Poor Law 
Act, 1927 (c. 14), s. 117. 

463. What Is lying-in hospital — Room In 

workhouse appropriated to such purpose — ^Expense 
charged to general workhouse charges.] — ^A room 
in a parish workhouse, licensed pursuant to 
Lying-m Hospitals Act, 1773 (c. 82), & appro- 
priated to the reception of & used for the pi:uq>o8e 
of delivery of pregnant women resident within the 
parish, whether settled there or elsewhere, & the 
expense of which room was defrayed, in common 
with the general expenses of the workhouse out 
of the parish rates, is not an hospital or place 
within Lying-in Hospitals Act, 1773 (c. 82). — R. v. 
Manchester (Inhabitants) (1821), 4 B. & Aid. 
504 ; 106 E. R. 1022. 

Child born in workhouse.] — See Poor Law Act, 
1927 (c. 14), B. 117 (1). 


Sub-sect. 3. — Evidence. 

A. Place of Birth. 

464. Sufficiency of proof — Early recollections 
of childhood.] — B. v. Trowbridge (Inhabitants), 
No. 944, post. 

465. Supported by certificate of 

baptism.] — Upon an application to two justices for 
an order for the removal of a pauper more than 
sixty years old, who was said to have a birth settle- 
ment in township A., the pauper proved that sa 
early as he could recollect he had lived with his 
mother’s father in township A. & a certificate of 
the pauper’s baptism was produced, bearii^ date 
about the time of the pauper’s supposed birth, & 
copied from a register of baptisms for township 
A. found in the register book of the church of the 
parii^ of which A. was a township : — Held : this 
was some evidence that the pauper was bom in 
township A. — B. v. Ovbnden (Inhabitants) 
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(1848), 8 New Mag. Cas. 27 ; 11 L. T. O. S. 222 ; 
12 J. P. 666. 

466. Of sister of pauper — Supported 

by evidence of marriage of parents & baptism of 
children.] — ^For the purpose of showing a birth 
settlement in C., a witness was called who proved 
that she w^ the sister of the pauper’s mother, who 
was the witness’s senior by ten years ; that the 
witness first remembered herself & the pauper’s 
mother living with their parents in 0. It waa also 
proved that the father & mother of the pauper’s 
mother were married in O., & that the witness 
afore*mentioned, the pauper’s mother, & another 
sister, were baptised in C. : — Held : sufficient 
evidence. — 11. v. Crediton (Inhabitants) (1858), 
B. B. & B. 231 ; 27 L. J. M. C. 206 ; 31 L. T. O. S. 
114 ; 22 J. P. 722 ; 4 Jur. N. S. 926 ; 6 W. R. 
617 ; 120 B. R. 494. 

Ann^ttationa : — ^Refd. R. Liverpool, iife Lancaetor 0860), 

24 J. P. 646 ; Faversham v. lalo of Thanet (1862), 2 U. & S. 

275. 

467. Entry In regimental book — Made up 

from attestation papers.] — ^An entry in the de- 
scription book of a regiment of the Guards, dated 
1709, wliich book was made up from the attesta- 
tion of recruits, but as to which book 24 & 25 Viet, 
c. 7, did not make it evidence as to the matters 
contained in it, is not admissible evidence of the 
bii'th of the soldier there mentioned, either on the 
ground that tlie original was to be presumed to 
be made on oath, or on the ground tliat tlie book 
was kept by a public officer in the course of his 
duty. — R. V. Sudbury Governors op the Poor 
(1863), 27 J. P. 823. 

468 . Statement In attestation paper.] — 

A soldier in a military hospital, being found to be 
a lunatic pauper, was sent to the county asylum. 
His attestation paper stated that he said ho was 
bom in C. parish. There was no corroboration 
of the fact of the pauper’s birth in 0. : — Held : 
the attestation paper was not primd facie evidence, 
& the result being that the settlement could not 
be ascertained, the justices ought to have made an 
order on the county under Lunacy Act, 1890 
(c. 6), s. 290. — Chertsey Union v. Surrey Clerk 
OF the Peace (1893), 69 L. T. 384 ; 67 J. P. 807 ; 
6 R. 532. 

Admissibility of hearsay evidence.] — See 

Bvidence, Vol. XXII., p. 119, No. 930. 

Documentary evidence — Baptismal certificates & 
parish registers.] — See PJvidence, Vol. XXII., p. 
337, Nos. 3370, 3375. 

B. Illegitimacy 

See generally. Bastardy, Vol, III., pp. 304-308, 
Nos. 54-97. 

In settlement cases.] — See Bastardy, Vol. III., 
pp. 365-308, Nos. 60, 74, 87, 88. 


Sect. 5.— SETTLEMENT BY RESIDENCE. 

Sub-sect. 1. — In General. 

See Poop Law Act, 1927 (c. 14), s. 111. 

469. What amounts to residence — Residence 
not In ordinary place of abode.] — To constitute a 
residence, within Poon Removal Act, 1846 (c. 66), 
s. 1 , as amended by Poor Removal Act, 1861 (c, 65 ), 
8. 1, it is not necessary that the residence should be 
in a house or ordinary place of abode. 

A woman, after sixteen years’ residence in 
resp, parish, was compelled by poverty to sell her 
furniture, & give up her lodgings. Being destitute , 


PART V. SECT. 5, SUB-SECT. 1. 
f. Whai amounta to residence — Three 
years' Residence in 


she wandered about the parish in the daytime, & 
slept for twenty-one nights in a refuge for the 
homeless poor situate in an adjoining parish, 
returning to the respondent parish by day : — 
Held : no break of residence. — R. v. St. Leonard, 
Shoreditch (Inhabitants) (1866), L. R. 1 Q. B. 
21 ; 6 B. & S. 784 ; 36 L. J. M. O. 48 ; 13 L. T. 
278 ; 29 J. P. 728 ; 14 W. R. 66 ; 122 B. R. 1382 ; 
8 uh nom , St. Dionis, Backchurch, Overseers 
V. St. Leonard, Shoreditch (Inhabitants), 12 
Jur. N. S. 292. 

Annotations : — Oistd. R. v, Glosaop Union (1866), 13 L* T. 
072. Conid. Qiiildford Union w. St. Olavo’B Union (1871), 
25 L. T. 80.^. Distd. Newark Union v. Glonfoi-d Brigg 
Union (1877), 36 L. T. 793. Apld. It. v. Stepney Union 
(1884), 54 L. J. M. C. 12. Reid. H. r. Whitby Union 
(1870), L. It. 5 Q. B. 325 ; H. v, St. Ives Union (1872), 
L. It. 7 Q. B. 467. 


470. Constructive residence.] — Thougli 

not bodily present, a p(U*8on may be constructively 
resident in a parish, .but that is only when the 
primd facie presumption arising fi*om absence is 
rebutted, & in order to rebut it tlio party who 
seeks to do so must give some evidence for that 
pm*i)ose (Coleridge, J.). — R. v. Manchester 
Overseers (1857), 29 L. T. O. S. 247 ; 21 J. P. 
43G ; 4 Jur. N. S. 9. 

471. Occasional visits — Seaman staying 

with parent between voyages.] — ^A pauper, who was 
born in applt. union, from 1876 up to the time of 
his application for relief w*is a sailor in the merchant 
navy, serving on board different ships & on different 
voyages. Between the different voyages he always 
i*eturned to his mother’s lioase in resp. union, 
remaining there on an average for four or five 
weeks in each year. In 1881 lie also obtained jobs 
on sho're which lasted about three moritiis, during 
which time lie came to his mother’s house in 
resp. union, from Saturday to Monday in each 
week. When away he invariably left some of his 
clothes & other belongings at her house, & also 
brought to her a portion of his earnings as a con- 
tribution towards the expenses of the house, but 
he had no separate bedroom or bed there. In 
1863 the i^auper became afUicted with blindness, 
returned to his mother’s house, & then sought 
parish relief. The justices made an order that he 
was settled in applt. union, & directed that ho 
should be removed there : — Held : the justices 
were right in holding tha.t the j^auper had not a 
residence, &■ therefore* had not acquired a settle- 
ment in resp. union, & had not become irremovable 
from there, & he was settled in applt. union. — 
R. V, Stepney Union (1884), 54 L. J. M. C. 12 ; 
52 L. T. 959 ; 49 J. P. 164 ; 1 T. L. It. Il l, C. A. ; 
affg, S. C. sub nom. Merthyr Tydvil Union v. 
Stepney Union, 53 L, J. M. C. 183. 

Annotations :—Conad. Great Yarmouth Union v. St. 

Matth« WB. Bothnal Groon Union (1907). 51 Sol. Jo. 607. 

Refd. Uolboru Union v, Ohortsey Union (1884), 14 

Q. B. D. 289. 


472. Married woman living apart from 

husband — Constructive desertion.] — A married 
woman, after being turned out of her husband’s 
house for adultery, resided for more than three 
years with another man in resps.’ union in such a 
manner as would, if she were a widow, render her 
exempt from removal, the husband’s settlement 
being in applts.’ union : — Held : the woman was 
irremovable under Poor Removal Act, 1861 (c. 66), 
s. 3, having been for the purpose of this sect, 
deserted by her husband ; she had therefore 
acquired a settlement by residence in reaps.’ 
union under Divided Parishes & Poor Law (Amend- 
ment) Act, 1876 (c. 61 ), s. 34. — R. v, Maidstone 


turn .] — A penon who had tor three during that period had not had recourse 
years oontlnuoufily resided in a oharlt- to common bogging 8c did not apply 
able Institution in applt. parish, 8c .for parooblai relief, had .acquire a 
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Poor Law. 


Beet. 6 . — SetUemeni by residence: Stib-seets. 1 <fe 2, 
A., B. & C.] 

Union (1879), 6 Q. B. D. 31 ; 49 L. J. M. C. 26 ; 
28 W. B. 183 ; svib nom. Maidstone Union v. 
Medway Union, 41 L. T. 586 ; 44 J. P. 440, D, C. 
Annotations: — Distd. 11. v. Cookbam Union (1882b 0 
Q. B. D. 622. Apprvd. Southwark Union v. City of London 
Union, [1906] 2 K. B. 112. Confld. Eaatboume Union v. 
Croydon Union, 11910] 2 K. B. 10; Paddlnfrton Union 
V. St. Matthew, Bethnal Green Union. [1913] 1 K. B. 
608. Mentd. B. v. Blrwlstle, etc., JJ. (1889), 68 L. J. 
M. C. 158. 

478. Desertion.] — A deserted wife 

can, under ])ivided Pai'isbes & Poor Law (Amend- 
ment) Act, J870 (c. Hi ), s. 34, acquire a settlement 
by residence in a i)aiish for tliree years in such 
manner & under such circumstances in each of those 
years as would render her irremovable tlierefromc 
— ^Paddington Union v, St. Matthew, Bethnal 
Green Union, [1913] 1 K. B. 608 ; 77 J. P. 113 ; 
sub nom. St. Matthew, Bethnal Green Union 
V. Paddington Union, 83 L. J. K. B. 43 ; 107 
L. T. 841 ; sub nom. Bethnal Green Union v. 
Paddington Umon, 29 T. L. 11. 114 ; 57 Sol. Jo. 
171 , 0. A. 

474. Desertion not proved.] — A 

husband & wife lived together in one parish from 
1901 to 1006. In 1906 the husband took lodgings 
for his wife & cliildren in the xiarish of U. in 
applts.’ union, the husband contributing to their 
support, but not living there. The wife & three 
children resided continuously in that parish until 
the end of 1913, when she &; her children went to 
reside in a place in resps.* union, &> a few months 
afterwards they all beciainc chargeable i t resxis.* 
union, the children luiing under the age of sixteen. 
Upon an application by resps.’ union to remove the 
wife & children to ax>X)lts.’ union it was found as a 
fact that the husband had not deserted his wife 
& quarter sessions held that, as the wife had not 
been deserted, she Jiad not acquired a settlement in 
applts.’ union but that the children had, & they 
ordered the rcinoval of the children to that union : 

- — Held : the wifci not being a deserted wife & the 
inference btiing that the Ji\isbaiid had a settlement 
elsewhere neither the wife nor the children had, 
during their residence in the parish on afiplts.* 
union, inquired the status of irremovability in 
tliat parish, & therefore had not acquired a settle- 
ment in ai^xilts.’ union & the cliildren wero not 
removable lo that um*on. — II amblkdon Union v. 

UPH), 84 L. J. K. B. 1265; 
112 L. 1. 911 ; 79 J. P. 217 ; 13 lu G. K. 491, D. 0. 

“T case of children.] — See Sub-sect. 3, A, 
& B., post. 

476. Capacity of foreigner — To acquire settle- 
ment by residence.] — A foreigner, although, as 
such, having no place of settlement, can acquire 
a status of iri*emovability &, consequently, a 
settlement by wjsidence under the provisions of 
s. 34 of the Divided Parishes & Poor Law (Amend- 
ment) Act, 1876 (c. 61), as amended. — W illesden 
Westminster Union, [1920] 2 K. B. 
3o6 ; 9o L. J. K, B. 1011 ; 135 L. T. 64 : 90 J P 
142 ; 42 T. L. K. 521 ; 24 L. G. R. 376; D. C 
Residence In two places.]— Sub-sect. 4, post. 


Sub-sect. 2. — Period op Residence, 

A. In General. 

i2iT6)'r®” 111* 

^76. Statutory provision —Three conseouave 


years — Sufficient in each year to give irre- 
movability.] — Dobchestbb Union v. Weymouth 
Union, No. 480, post. 

477. Inclusion of different parishes In one union.] 
— “Parish*’ in Divided Parishes & Poor Law 
(Amendment) Act, 1876 (c. 61), s. 34, does not 
include “ union.” A pauper resided for more 
than three years in a union, residing continuously 
for more than two & less than three years of the 
period in one parish of the union & for more than 
one & less than two years of the period in another 
parish of t}ie same union, in such manner & under 
such circumstances, as would, in accordance with 
the several statutes in that- behalf, render her 
irremovable : — Held : such a residence did not 
constitute a settlement within Divided Parishes & 
Poor Law (Amendment) Act, 1876 (c. 61), s. 34. — 
Plomesgate Union v. Wicst Ham Union (1881), 
6 Q. B. D. 576 ; 50 L. J. M. 0. 51 ; 44 L. T. 610 ; 

45 J. P. 633 ; 29 W. R. 630, D. O. 

Annotation : — Apld. Suadorland Union v. Subsox dork of 

the l*eaco (188^1), 8 Q. B. D. 99. 

478. .] — A person who had resided in a 

T>aiish for a term of three years, but had removed 
before the passing of Divided Parishes & Poor Law 
(Amendment) Act, 1876 (c. 61), s. 34, did not 
acquire a settlement therein, notwithstanding that 
he continued to reside in the same union, but in 
another parish, until after thci piissing of the Act. — 
Sunderland Union v. Sussex Clerk of the 
Peace (1881), 8 Q. B. D. 99 ; 51 L. J. M. C. 33 ; 

46 L. T. 98 ; 46 J. P. 375 : 30 W. R. 337. 

479. .] — By local Acts eighteen parishes 

are incorporated for maintenance of the poor of 
Bristol ; — Held ,* a pauiier who has resided for 
thriie years, not in one, but in two separate parishes 
of the area, acquired a settlement in the area 
within the meaning of Divided Parishes & Poor Ijaw 
(Amendment) Act, 1876 (c. 01), s. 34, — ^Bristol 
Incorporation op the Poor v. Barton Reqts 
Union (1891), 66 L. T. 190 ; 56 J. P. 311, D. 0. 

480. “ Pauper removed ” — Pauper at time Act 
passed.] — Divided Parishes & Poor l^aw (Amend- 
ment) Act, 1876 (c. 61), 8. 34, gives a settlement in 
a parish by three yeare’ continuous r<?sidenco 
therein ; & Divided Parishes &; Poor Law (Amend- 
ment) Act, 1876 (c. 01), s. 36, provides that “ the 
provisions relating to settlement shall not apply 
to any pauper removed under any order or removal 
. . . before the passing of this Act ” ; — Held : 
these words in Divided Parishes & Poor Law 
(Amendment) Act, 1870 (c. 61), s. 36, “ any pauper 
removed,” applied only to a person who was a 
pauper at the time the Act was passed & so long 
as he remained _a pauper ; & therefore, they did not 
operate to deprive of the benefit of Divided Parishes 
& Poor Law (Amendment) Act, 1876 (c. 61), s. 34, 
a person who had been removed under an order of 
removal in 1866, but who was not a pauper at the 
time the Act was passed, & who had resided con- 
tinuously in one parish from 1870 to 1881. — 
Brighton Parish Union v. Strand Union, [1891] 

2 Q. B. 156 ; 60 L. J. M. C. 105 ; 64 L. T. 722 ; 56 
J. P. 743 ; 39 W. R. 681 ; 7 T. L. R. 662, C. A. 

481. Provisional order confirmed by statute^ 
Added area — Effect of special provision protecting 
settlements in course of acquisition.] — ^By a pro- 
visional order duly confirmed by statute, part of 
the parish of Upton St. Leonards was added to the 
parish of Gloucester, art. 31 of the order provided, 
%nler alia, that “ for all purposes of settlement & 
removal residence prior to the commencement of 
this order in any area added by this order to the 


«iat during the Umeof to 1 dls^. which made — Eilbcalcolm Parish CJounoil 
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parish of Gloucester . . . shall be deemed to 
have been reddence in the parish ** of Gloucester : 
— Held : this provision applied only to those 
persons who at the commencement of the order 
were in courae of acquiring a settlement, so as to 
preserve their inchoate rights, & it did not have the 
retrospective effect of creating or conferring a 
settlement where none existed at the commence- 
ment of the order. — Gloucester Union v. Wool- 
wich Union, [1917] 2 K. B. 374 ; 83 L. J. K. B. 
1187; 117 L. T. 250 ; 81 J. P. 281 ; 15 L. G. R. 
561, D. C. 

Test ol lrromovabmty.]~5ee Part VI., Sect. 2, 

post. 

B. Continuity of Residence. 

See, generally. Poor Law Act, 1927 (c. 14), 
ss. 108, 111, 121 (h). 

482. What amounts to break — Infirmary nurse 
—Sent on duty to branch establishment.] — The 
pauper was employed from Nov. 1873, to J^ily, 
1878, as an indoor resident nurse at an infirmary 
in M. She was under the authority of the lady 
superintendent of nurses in the infirmary, & was 
bound by the terms of her agreement to undertake 
any duties that might be assigned to her either as 
a hospital or a private nurse. For five months 
in 1876, & for three months in 1877, she acted, 
under the orders of the lady superintendent, 
as a nurse at a branch establishment out of M., 
returning to the infirmary as soon as her duties 
ceased at the branch establishment. During this 
absence her wages were paid from the head 
institution at M., &; the greater part of her effects 
during the first period of absence was hdt behind 
her in her box in the dormitory at the infirmary, 
to which place she went from time to time for 
change of clothing as required : — Held : the 
absence of the pauper for the two periods did not 
amount to a break of residence, & she had gained 
a settlement in M. by three years* residence within 
Divided Parishes & Poor Law (Amendment) Act, 
1876 (c. 61), s. 34. — ^Manchester Overseers v, 
Ormskirk Union (1886), 16 Q. B. D. 723 ; 54 
L. T. 573 ; 50 J. P. 518 ; 34 W. R. 533 ; 2 T. L. R. 
475, D. 0. 

483. Absence abroad — Of parent.] — 

Totnes Union v, Cardiff Union, No. 1111, post. 

484. Of husband — Not amounting 

to desertion.] — Tewkesbury Union v. Birming- 
ham Union, No. 1161, post. 

485. Of seamen — Change of lodgings 

by wife unknown to husband.] — A seaman left his 
wife for the purpose of sailing on a voyage, & with 
the intention of returning to her on the completion 
of the voyage. During his absence she removed 
from the parish in which they were residing at 
the time of his going to sea to lodgings in another 
parish, where he joined her on liis return : — Held : 
in the absence of evidence that the lodgings were 
taken by the husband’s directions, the husband 
could not bo treated as constructively resident 
there while he was at sea, & the period that elapsed 
between his wife’s removal there & his return 
coidd not be computed as part of a three years’ 
r^idence by him in the parish so as to confer upon 
bim a settlement in the parish under Divided 
Parishes & Poor Law (Amendment) Act, 1876 
(c. 61), s. 34. — West Ham Union v. Cardiff 
Union, [1895] 1 Q. B. 766 ; 64 L. J. M. C. 167 ; 
72 L. T. 497 ; 69 J. P. 343 ; 43 W. R. 424 ; 39 
Sol. Jo. 384 ; 16 R. 378, D. C. 

Union v . Poplar Union 


486. Absence on military service — Con- 

tinued residence of family — Intention to return.] — 

The absence of a person on military service from 
the parish where he has been residing constitutes 
a break in the residence necessary for the purpose 
of acquiring a settlement in the parish under 
Divided Parishes & Poor Law Amendment Act, 
1876 (c. 61), s. 34, notwithstanding that his absence 
is compulsory & that during such absence his wife 
children continue to live in the parish, & that he 
had the intention of returning So does return to the 
parish. In such case the two separate periods of 
residence before his departure So after his return 
cannot be added together for the purpose of making 
up the three years’ residence necessary to confer 
a settlement under that section, although the time 
during which a pereon is serving as a soldier is by 
Poor Removal Act, 1846 (c. 60), s. I, to be excluded 
from the computation of tlic time for the purposes 
of that sect. — Newark Union v. Maidstone 
Union (1905), 93 L. T. 602 ; 3 lu G. R. 1006 ; 
sub norn. Maidstone Union v. Newark Union, 
69 J. P. 413, D. C. 

487. Period spent In hospital.] — The 

residence for a term of three years which confers 
a settlement under Divided Parishes & Poor Law 
(Amendment) Act, 1876 (c. 61), is residence for 
three consecutive years, under the conditions 
provided by the Act. 

The period during which a person is a patient 
in a hospital must be excludc^d in computing the 
time necessary for his acquisition of a settlement 
imder Divided Parishes So Poor Tjiiw (Amendment) 
Act, 187-6 (c, 61 ). — St, Olave’s Union v. Canter- 
bury Union, [1897] 1 Q. B. 682 ; 06 L. J. Q. B. 
471 ; 76 L. T. 517 ; 61 J. P. 371 ; 45 W. R. 529 ; 
41 Sol. Jo. 423, 0. A. 

Amuitaiions Apld. OvinHklrk Union v. Chorlton Union, 
11903] 2 K. B. 498 ; Newark Union v. Maidstono Union 
(1905), 93 L. T. C02. 

48 g, ^ ,] — ^ child under the ago of 

sixteen resided with his father in a paiisli from 
Dec. 2, 1001, to Apr. 24, 1905, except that during 
the week of Oct. 21 to Oct, 28, 1902, the father was 
confined os a patient in a hospital in another parish 
in the same union as that in which the parish was 
situated : — Held : the father, So therefore the child 
also, became irremovable from the j-arish on Dec. 9, 
1902 ; that the three consecutive years* residence 
required by Divided Pfirishos So Poor Law (Amend 
mont) Act, 1876 (c. 01), s. 34, in the case of the 
child, included the yeai* ending Dec. 9, 1902 ; So 
the child had therefore acquired a settlement in 
the parish, notwithstanding that the father by 
reason of the continuity of his residence having 
been broken by his co^nement in hospital had 
not done so. — Daventry Union v. Coventry 
Union, [1917] 1 K. B. 289 ; 86 L. J. K. B. 276 ; 
116 L. T. 286 ; 81 J. P. 62 ; 16 L. G. R. 52, D. C. 

C. Receipt of Relief. 

See Poor Law Act, 1927 (c. 14), s. 108 (/ ), 

489. General rule — Relief prevents acquisition 
of settlement.]— 'A pauper resided in reaps.* union 
for six years, but during that period received parish 
relief on five different occasions : — Held : he had 
not acauirod a settlement in resps.’ union within 
Divided Parishes & Poor Law (Amendment) Act, 
1876 (c. 61), s. 34, for, by receiving relief at 
intervals during his residence, he had failed to 
reside for a term of three years in such manner & 
under such circumstances as would render him 


PART V. SECT. 6, SUB-SECT. 2. — ^B. OIL v. Wigtown Parish Council, i Maybole Parish Council v. Kirkob- 
What amounts to break— Whether il913J S. C. 13.— SCOT. | wald Parish Council, [1917] 8. C. 

service in militid.]— A tb Parish Ooun- h. — — Absence through work.\ — I t36, — SOOT. 
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Sect. 6. — Settlement by residence: Siib-sect. 2, C.; 
svib-eecl, 3, A. die Jg.] 

irremovable.” In order to acquire such a settle- 
ment a person must reside for three whole^ con- 
secutive years without receiving relief.— 
Dobchestbr Union v, Weymouth Union (1885), 
16 Q. B. D. 31 ; 65 L. J. M. O. 44 ; 54 L. T. 62; 
60 J. P. 310 ; 2 T. L. R. 56, D. 0. 


8t. OlavoH Union «. Canterbuiy 
Union. [1897] "i Q. B. 682. Apld. Newark Union t?. 
Moidatone Union (1905). 93 L. T. 602 ; Daventrr Union 
V. CJoventry Union, [1917] 1 K. B. 289. 


Annotations : — Apprvd. 

17] i Q. 


490. Relief received after settlement acquired.] 
— L., a pauper, was born in 1810, in applt. union, 
& in 1865, went to reside in the G. union, where 
he continued to live till 1877. In 1869, after the 
pauper had acquired a status of irremovability in 
G. for upwards of tlu*ee years, he met with an 
accident, & from that time till 1877 received relief 
from the G. union. In 1877 the pauper wont 
to reside in the resp. union, & shortly afterwards 
became chargeable there. On Oct. 6, an order for 
his i*cnioval to applt. union was made by justices, 
& was coniirnied on appeal by ilie sessions, subject 
to a special case : — Held : the order of removal 
was wrongly made to applt. union, inasmuch as the 
pauper had acquircid a settlement in G. union, 
under Divided Paiishcs & Poor Law (Amendment) 
Act, 1876 (c. 61), s. .34, by virtue of his residence 
there. — R. v. Brampton Union (1878), 3 Q. B. D. 
479 i 26 W. B. 776 ; sub nom. Brampton Union 
V. Carlisle Union, 47 L. J. M. O. 114 ; 38 L. T. 
714; 43 J. P. 160, D. C. 


Annotations: — Apld. II. v. Abci^venuy Union (1880), 6 
Q. B. 13. 31. Reid. Sunderland Union v, Sussex Clerk of 
the Peace (1882), 46 L. T. 98. 


491* .] — ^A pauper had lived from 1871 to 

1876 in M. union so as to be irremovable. In 
Jan. 1870, the pauper received relief from the M. 
union while residing there, &; so continued imtil 
1879, when the pauper went to the A. union, & 
waa removed to the M. union. vThe removing 
justices had no corroboration of pauper’s residence, 
but quartiir sessions received such corroborative 
evidence : — Held : the quart<?r sessions rightly 
received the corrcjborative evidence, but were 
wrong in holding that jjauper liad not acquired 
a settlement by residence in M. union, though 
1 ‘esidence without relief ceased before Divided 
Parishes & Poor Jjaw (Amendment) Act, 1876 
(c. 01), B. 34. — R. V. Abergavenny Union (1880), 
6 Q. B. D. 31 ; 50 L. J. M. C. 1 ; 4,S L. T. 602 ; 29 
W. R. 303 ; sitb nom. Monmouth Union v. Aber- 
gavenny Union, 45 J. P. 205, D. C. 

492. What amounts to relief — Residence in 
charitable home.] — ^A pauper had resided for 
upwards of three years in a building in the parish 
of F., occupied as a homo or reformatory for 
women, ^’'his homo was supported by money 
collected at cliui'ch offertories without the parish, 
& by annual subscriptions & donations from persons 
resident in all parts of the kingdom, the money 
being applied m providing for the supervision, 
instruction, maintenance, & clothing of the 
inmates. The pauper during the whole term paid 
no money for her maintenance & clothing : — 
Held : the money collected for her maintenance 
in the home was a ” bond fide chaiitable gift,” & 
she had not been maintained by a rate or sub- 
scription raised in a parish in which she did not 
reside, witliin the meaning of the proviso to Poor 
Removal Act, 1846 (c. 66), s. 1, & she was irremov- 
able from & settled within the parish of F., under 
Divided Parishes As Poor Law (Amendment) Act, 
1876 (c. 61), B. 34. — ^Fulham Union v. Islb op 
Thanet Union (1881), 7 Q. B. D. 639 ; 60 L. J. 


M. C. 101 ; 44 L. T. 678 ; 46 J. P. 662 ; 29 W. R. 
723, C. A. 

Annotation: — ^Avld. Ormaklrk Union v. Lancaster Union 
(1912), 10 lIcL R. 1041. 

Period spent in hospital.]— Nos. 487, 488, 
ante. 


SuB-sEor. 3. — ^Acquisition by Children. 

A, Legitimate Children. 

See, nov >9 Poor Law Act, 1927 (c. 14), s. 110. 

493. Capacity of child under sixteen to acquire 
independent settlement.] — Children may gain a 
settlement by living with the mother, after the 
father’s death, as they may by living with the 
father, before his death. — R. v. Oulton (Inhabi- 
tants) (1736), Lee temp. Hard. 109 ; Burr. S. C. 
64 ; 95 E. R. 108. 

Annotations: — Reid. R. v. Holbock (1742), Burr. S. O. 
198 :Ex p. Tolleiton Oveisoers (1842), 3 Q. B. 792. 
Mentd. WalMll Overseers v. L. & N. W. By. (1878), 4 
App. Cas. 30. 

494. Upon satisfying statutory conditions 

-Residence before attaining sixteen years — With 

deserted mother.] — ^A legitimate child can, under 
Divided Parishes As Poor Law (Amendment) Act, 
1876 (c. 01), s. 34, before the ago of sixteen, acquire 
a settlement by residence under the requisite 
conditions in a parish with its deserted mother 
who has become irremovable therefrom. — Hackney 
Union v. Kingston-upon-Hull Incorporation 
FOR the Poor, [1912] A. C. 476 ; 81 L. J. K. B. 
739 ; 106 L. T. 909 ; 76 J. P. 361 ; 28 T. L. R. 
418 ; 50 Sol. Jo. 535 ; 10 L. O. R. 409, H. L. ; 
affg. S. C. sub nom. Kinoston-upon-Hull Incor- 
poration FOR THE Poor V. Hackney Union, [1911] 
1 K. B. 748, C. A. 

Annotations : — Apld. Tewkesbury Union v. Upton-on- 
Sovom Union, [1913] 3 K. B. 475. Consd. Paddington 
Union V. WoBtminstor Union, [1915] 2 K. B. 644. Apld. 
Daventir Union v. Coventry Union, [1917] 1 K. B. 289. 
Consd. Lexden & Wlnstroe Union v. Windsor Union, 
[1921] 2 K. B. 143. Reid. Paddington Union v. St. 
Matthew, BoUmol Uroou Union, [1913] 1 K. B. 508. 


495. ; — With father though father 

disqualified.] — ^A cliild under the ago of sixteen 
years living for three years with its father in a 
parish from which the father is iiTemovable may 
acquire a settlement in that parish under Divided 
Parishes & Poor Law (Amendment) Act, 1876 
(c. 61), B. 34, notwithstanding that the father 
through having received poor law relief may be 
disqualified from acquiring a settlement in the 
same parish. — Tewkesbury Union v. Upton- 
on-Severn Union, [1912] 3 K. B. 476 ; 83 L. J. 
K. B. 37 ; 109 L. T. 657 ; 77 J. P. 9 ; 10 L. G. R. 
1019, D. C. 

496. Partly before attaining 

sixteen & partly after.] — Reigate Union v. 
Croydon Union, Hiqhworth & Swindon Union 
V. Westbury-on-Sbvbrn Union, Medway Union 
V. Bedminbter Union, No. 317, ante. 

497. Residence apart from parent.] — 

A pauper, whose settlement both by birth & 
parentage was in applts.’ union, had, before he 
was sixteen ^ears old, resided in another unioil 
for the term, in the manner, & under the circum- 
stances required by Divided Parishes & Poor Law 
(Amendment) Act, 1876 (c. 61), s. 34, to acquire a 
settlement by residence. Upon an appeal from 
an order of removal to applts.’ union : — Held : 
Divided Parishes &> Poor Law (Amendment) Act, 
1876 (c. 61), s. 35, para. 1, refers only to derived 
settlements ; there was nothing in Divided 
Parishes & Poor Law (Amendment) Act, 1876 
(c. 61), s. 86, to prevent the pauper from acquiring 
a settlement under Divided Parishes Ac Poor Law 
(Amendment) Act, 1876 (o. 61), cu 34 ; & therefore 
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tho order of removal was bad. — ^W olstanton 
& Bubslbm Union v. Northwich Union (1882), 
46L. T. 628; 46 J. P. 377. 

Annotation : — ^Apld. Holbom Union v. Chertsey Union 
(1884). 14 Q. B. D. 289. 

488. Proof of Intention that 

children should return.] — Upon appeal to quarter 
sessions from an order of the justices adjudging 
that two pauper children under sixteen years of 
age were settled in a parish within the llolbom 
Union, in which their father had a settlement at 
the time of his death, it appeared that seven years 
before the order the children, then imdcr seven 
years old, were on the death of their mother placed 
by their father in the care of K. & his wife, who 
resided at Chertsey within the Chertsey Union, 
& lived with them from that time continuously 
until they became chargeable. After they went 
to Chertsey the children were visited by their 
father on three occasions only, & then only for a 
few hours at a time, but lie made a weekly payment 
for their maintenance which was continiujd to his 
death : — Held : there was evidence on which the 
justices might find, as tliey must be taken to have 
done, tliat the father had never given up the 
intention that his children should return to liim 
when he was in a position to receive them. — 
Holborn Union v. Chertsey Union (1885), 15 

Q. B. I). 70 ; 54 L. J . M. C. 137 ; 53 L. T. 656 ; 33 
W. R. 698 ; 1 T. L. R. 479 ; sub nom. Chertsey 
Union v, Holborn Union, 50 .T. P. 30, C. A. 
Annotations : — Reid. Hig’h worth & S\v1ud(m Union «. West- 

bnry-on-Sovem Union (1888), 20 Q. H. 1). 597 ; Tondrlng 
Union V. Woolwich Union. 11923] 1 K. B. 121. Mentd. 
PewHburj" & Hockmondwlke WatenvorkB Boai“d v. 
PenlHtono Union Ansnit. Com. (]88(}). 2 T. L. 11. 375 ; 
Lodge V. Huddersfield Corpn.. [1898J 1 Q. B. 859. 

499. .] — A pauper, nearly 

fouiicen years old, went ink) domestic service in 
the parish of L. in the West Ham Union, remained 
there nearly four yeai'S, left before she became 
eighteen & resided outside that union with her 
mother. The paui)er’s father died when she was 
two years old. The widowed mother never 
resided in or acquired a status of irremovabilty 
from or a settlement in that union : — Held : upon 
the true construction of Poor Removal Act, 
1846 (c. 06), s. 1, & Poor Removal Act, 1848 (c. Ill), 
s. 1, & Divided Parishes & Poor Law (Amendment) 
Act, 1870 (c. 61 ), s. 34, tho pauper had not resided 
for the term of three years in the parish of L. in 
such manner & under siu;h circumstances in each 
of such years as would in accordance with the 
statutes in that behalf render her irremovable, 
she had not tliercfore acquired a settlement in the 
West Ham Union. — West Ham Union v. St. 
Matthew, Bethnal Green (Churchwardens), 
[1894] A. C. 230 ; 63 L. J. M. C. 97 ; 70 L. T, 818 ; 
58 J. P. 493 ; 42 W. R. 673 ; 10 T. L. It. 375 ; 6 

R. 111,H. L. 

Annotations: — Consd. Sfc. Olave’a Union v. Canterbury 
Union, 11897] 1 Q. B. 438 ; f'ulham Union v. Woolwich 
Union, 11907] A. C. 255. Apld. Braintree Union v. Uoch- 
ford Union (1911 ), 81 L. J. K. B. 251. Consd. Paddington 
Union r. Westminster Union, 11915] 2 K. B. 644. Apld. 
Wycombe Union v, Barton-upon-Irwell Union, [19271 
A. O. 217. Rdld. West Ham Union v, Bethnal Green 
Union (1806), 75 L. T. 286. 

500. Residence In convalescent home.] — 

In Sept. 1806, E., being then about five years of 
age, was sent to a convalescent home for children 
situate in the parish of P., which parish was 
subsequently amalgamated with others to form the 
pari^ of B., in the 0. union. £. remained at the 
Lome till Jan. 1001. 

The children received in the home were of delicate 
he^th & came for fresh air treatment. There 
were about fourteen in the home at any one time, 
& they remained for periods varying from one 


month to five years. Two nurses were attached to 
the home, & a doctor called once a ^ek to see if 
any children required attention. The ^Mdren 
were sent to the home by various charitable 
institutions, who made payments to the pro- 
prietor for their maintenance. , . xu 

Inquiries had been made with respect to the 
parents of E., but the parents could not be traced : 
—Held : (1 ) E. had not acquired a settlement m 
the parish of B. in the C. union ; (2) the con- 
valescent home was a “ hospital ** within Poor 
Removal Act, 1846 (c. 60), s. 1. — 

Union ?;. St. Mary, Islington Union (1906), 70 


J. P. 247, 1). i\ 

Test of removability .] — Sec Part VI., 


Sect. 


1 . 


post* 


B. Illcgitimaie Children* 

See^ noWt Poor Law Act, 1927 (c. 14), s. 110. 

501. Capacity of child under sixteen to acquire 

independent settlement— Upon satisfying statutory 
conditions — Residence apart from mother— Aban- 
doned by mother.] — Tlie pauper was tlie illegiti- 
mate child of W., a single woman, & was born in 
the parish of R. When the child was about a 
fortnight old it was placed by its mother in the 
care of O. & his wife, who resided with it for the 
term of six years in the parish of S. : — Held : 
under Divided Parishes & Poor Law (Amendment) 
Act, 1870 (c. 61), s. 31, which enacts that “ where 
any person shall have resided for the term of three 
years in any parish in such manner & under such 
circumstonces as would, in accordance with the 
statutes in that behalf, render him irremovable, 
he shall be deemed to be settled therein,*' etc., 
the sessions were justified in finding that the pauper 
was settled in S.— R. v* Leeds Union (1879), 4 
Q. B. D. 323 ; 48 L. J. M. C. 129 ; 27 W. R. 708 ; 
sub norn* Leeds Union v* Tadoaster Union, 40 
L. T. 521 ; 43 J. P. 630. . r. 

AnnotfUions :~-FoUA. Salford IJnlori v, MaTichoBlx!r Over- 
Bcors (1882), 10 Q. B. 1). 172. Consd. Holbom Union v. 
Chertsey Union (1884), 14 Q. B. p. 289. Distd. Man- 
chester Overseers v. Orniskirk Union (1890), 59 L. J. 
M. C. 10.3. Dbtd. West Hatn Uidon r. St. Matthew, 
Bethnal Green. [1894] A. C. 23(X Consd. Fulham Uni^ 
t). Woolwich Union, I1i>071 A. O. 255. Dbtd. Bralatroo 
Union v. Rochfo^ Union (1911), 81 L. J. K. B. 2ol, 

502. Residence with mother.] — 

West Ham Union v. Holbbacii Union, No. 436, 
ante* 

503. Or reputed father.] — 

An illegitimate child can, under Divided Parishes 
& Poor Law (Amendment) Act, 1876 (c. 61), s. tH, 
before the age of sixteen, acquire a settlement by 
residence under the requisite conditions in a parish 
with its reputed father who is irremovable there- 

The proviso to sect. 1 of Poor Removal Act, 
1846 (c. 06), that a wife or children having no other 
settlement than that of the husband or parent 
are removable or irremovable, according as 
husband or parent is r<iraovable or irremovable, 
applies to the case of illegitinuite as well as that of 
legitimate children (Lord Macnaghten). "PUL- 
HAM Parish v. Woolwich [1907] A. C, 

255 ; 76 L. J. K. B. 739 ; 97 L. T. 117 ; 71 J. P. 
361 ; 23 T. L. R. 683 ; 61 Sol. Jo. 629 ; sub nom. 
Woolwich Union v. Fulham Union, 5 L. G. R. 

InnoSi™ .-—Consd. Bralnti-eo Union v, lloohfo^ U^on 
(IvnhSl lTj. K. B. 251 ; Uacknoy Union v-jOii^ton- 
upon-kull Incorporation for the Poor, [1912] A. O. 
475 : Lexdon 5c WInstreo Union v. Wln^or Union, 
[1921] 2 K. B. 143; Barton -npon-Irwell Union u. 
Wvoombe Union, [19261 2 K. B. 3. Rield. Paddington 
UiuS^^r St. Mathew Bethnal Qreon Union. [19l3] 1 
K. B. 508 ; To^vkosbury Union ^ Upton-on-^ern 
Hnlon ri9131 3 K. B. 475 ; Paddington Union v. West- 
Sta2f% UMon. 11916] 2 K. B. 644; Daventry Union t». 
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Seat. 6. — SetUement by reaidence: Svb-aeet. 3, B.; 
aub^sect, 4. Sect. 6; Svb-aect, 1, A.^ 

Coventry Union, [1917] 1 K. B. 280 ; Tendringr Union v. 

Braintree Union, [19201 2 K. B. 647 ; Wycombe Union 

V, Barton-won -Irwell Union, [1927] A. O. 217. Mttitd. 

L. O. O. V. Botolpb, Bitiliopsffato, [1914] 2 K. B. 660. 

504 . Mother not irremovable from 

parish of residence — Child still under sixteen at date 
of adjudication.] — (1) M. was the illegitimate 
child of J. & was born in tlie parish of B. on or about 
July 23, 1902. In or about Aug. 1002, M. was 
placed by her mother under the care & control 
of Sergeant & Mrs. P., of the parish of S., in the B. 
union, by whom M. was received adopted as 
their own child. Except for short immaterial 
periods in 1908 & 1909 during which she was in 
receipt of relief from the guardians of resp*. imion 
M. had ever since Aug. 1902, resided with Sergeant 
& Mrs. P. in the parish of S. At no time since 
Aug. 1902, had M. resided with or been main- 
tained by J . At no time so far as was known had 
J. acquired a settlement in any parish in the R. 
union & at no time had she been irremovable from 
the union. On Jan. 18, 1911, the order of justices 
was obtained on behalf of the guardians of resp. 
union adjudging the pauper M. to be settled in the 
parish of B., in'^the B. union, that being the parish 
in which J. was last legally settled & in which the 
pauper M. was bom: — Held: the pauper was 
settled in the parish of B. in the B. union, & the 
case was covered by the decision in West Ham 
Union v, St. Matthew, Bethnal Green (Church- 
wardens). No. 409, ante. 

(2) The word “ children ” in Poor Removal Act, 
1848 (c. Ill), s. 1, includes illegitimate as well as 
legitimate children. — ^Braintree Union v. Roch- 
PORD Union (1911), 81 L. J. K. B. 251 ; 106 L. T. 
gJ9^; 76 J. P. 41 ; 28 T. L. R. 00 ; 10 L. G. R. 40, 

: — As to {2) Coxisd. Barton-upon-Irwoll Union v. 

Wyoombo Union, [1926] 2 K. B. 3. 

Lunatic chUd.]— Lunatics, Vol. XXXIII., 
p. 262, No. 1817. 

Test of removability.]— iS'cc Part VI., Sect. 1, 
poet. 


Sub-sect. 4. — Two Places op Residence. 


505. Rendered necessary by occupation — Sur- 
geon resident In asylum— Regular visits to wife In 
another parish.] — ^A surgeon in a private lunatic 
asylum in the parish of N. marned, &, being 
required to board, & lodge in the asylum, he took 
lodgings for his wife in the parish of P., about 
eight miles distant, & he was in the habit of visiting 
her nearly weekly, & staying with her from the 
Saturday evening to the Monday morning ; the 
wife had thus lived in P. for six years, when, the 
husb^d having been convicted & sentenced to 
imprisonment, she became chargeable to P. : — 
Held : ^ the husband had been resident in N., 
& not in P., & the wife & her children were there- 
fore removable from P. — ^R. v. Norwood (1867), 
L. R. 2 Q. B. 457 ; 16 L. T. 484 ; 31 J. P. 618 ; 
16 W. R. 788 ; sub nom. Norwood (Church- 
wardens & Overseers) v. St. Pancras (Oiiurch- 
wardens & Overseers), 30 L. J. M. C. 91. 


AnrwtatiM^ Great Yarmouth Union v. St. Mat 

Uiew^ Bethnal Green Union (1907), 51 Sol, .To. 607 
Mentd. Oldham Borough Oase (1860), 1 0*M. & H. 151. 

506. Railway guard— Residence with wlfi 

In one union— ^Regularly . lodging In another J— 
J . who was a night goods guaM on the G. B. Ry 
CO. from 1871 to 1897, ren^d & occupied with hit 
first wife a house in the B. union, & had a lodgins 
in the Y. union. In Oct. 1897, J. married A. gi>.iTi 
& became the tenant of a house in the Y. union 


where he resided with his wife, & had a lodging 
in the B. union. He slept hi the B. union & the 
Y. union on alternate days. In Mar. 1906, he 
became chargeable to the B. union : — Held : he 
had acquired a settlement in the Y. union, & was 
removable thereto. — Great Yarmouth Union v. 
Bethnal Green Union (1907), 97 L. T. 440 ; 
71 J. P. 422 ; 61 Sol. Jo. 607 ; 6 L. G. R. 1106. 


Sect. 6.-BETTLEMENT BY APPRENTICESHIP. 

Sub-sect. 1. — Contract op Apprenticeship. 

A. Necessity for Valid Contract. 

See Poor Law Act, 1927 (c. 14), s. 112. 

507. General rule — Valid apprenticeship neces- 
sary to confer settlements.] — ^R. v. Hornbey (In- 
habitants) (1731), 2 Bam. K. B. 115 ; 94 E. R. 
391. 

508. .] — ^Whoro the master & father 

^f a boy agreed, under seal, that the master should 
teach the son the art & mystery of weaving for five 
years, & find utensils, & the son should receive 
half his earning, & the master the other half ; 
under wliich the boy served out the time as an 
apprentice : — Held : this agreement between the 
father &; master, to which the son was no party, 
not binding the son, or the father for him, to any 
service to the master ; but the son’s service in 
fact being merely voluntary ; was no apprentice- 
ship in point of law ; & consequently no settlement 
coifid be gained by the son serving his master 
under such a contract. — ^R. v. Crompord (Inhabi- 
tants) (1806), 8 East, 25 ; 2 Bott, 407 ; 103 E. R. 
253. 

Annotation : — Refd. R. v. Amesby (1820), 3 B. & Aid. 584. 

509. .] — An indenture binding an 

adult as an apprentice, which was not executed by 
herself, but only by her father-in-law & the master, 
though with her consent, does not constitute her 
an apprentice ; & consequently no settlement 

can be gained by her under such indenture. — 
R. V. Ripon (Inhabitants) (1808), 9 East, 295 ; 
103 E. R. 686. 

Annotation : — Refd. R. v. Arnosby (1820), 3 B. & Aid. 584. 

510. .] — ^Poor Relief Act, 1601 (c. 2), 

s. 1, enacting that the churchwardens of every 
parish & four, three or two substantial householders 
there, to be nominated by the magistrates, shall 
be overseei’s of the poor, requires an appointment 
to be made of two such overseers at the le£^t, 
exclusive of the existing churchwardens ; which 
body so constituted, or the greater part of them, 
are empowered to execute certain duties relating 
to the poor ; & therefore Poor Relief Act, 1601 
(c. 2), s. 6, which authorises “ the churchwardens 
& overseers, or the greater part of them,” by the 
assent of two justices, to bind out poor children 
apprentices, is not satisfied by a compulsory 
binding by two persons styling themselves church- 
wardens & overseers, who had been appointed 
the overseers of the parish at a time when one of 
them was churchwarden ; which latter continued 
the sole churchwarden for about two months 
a^rwards, when the other overseer was appointed 
sole churchwarden in his place. For at all events 
this power is given to a body constituted of more 
than two persons ; though it may be executed by 
the major part of the body when well constituted. 
Therefore a poor child, assumed to be bound 
apprentice by such an indenture, could not gain 
a settlement by service under it. — R. v. Ali« 
Saints, Derby (Inhabitants) (1810), 13 East, 
143 ; 104 E. B. 323. 

Ann(4atUm: — ^Bsfd. R. v. St. Margaiot’a, Leioestor (1818), 

2 B. SB Aid. 200. 
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-.] — A parish apprentice was, 


before the passing of 18 Geo. 3. c. 47, bound till 
twenty-four, & served till nearly attaining twenty- 
one, when his master, being about to leave the 
parish, & no longer wanting his service, told him 
that he might leave him & go where he liked, & 
shift for himself, but if he could not provide for 
liimself he might retmn to him, upon which he 
quitted, & when he was about four months past 
twenty-one bound himself by indenture as 
apprentice to another master for three years, & 
served with him the three yeai's ; — Held : he did 
not acquire a settlement by service under the 
second indenture. — 11. v. Bow (Inhabitants) 
(1816), 4 M. & 8. 383 ; 10.5 B. R. 876. 

Annotation: — Refd. R. v. Skoffington (1820), 3 B. & Aid. 
382. 

612. .] — ^A father has at the common 

law, no authority to bind his infant son apprentice 
without his assent ; & consequently, where an 
indenture of apprenticeship was executed by the 
master & the father of the apprentice, but not also 
by the apprentice himself : — Held : it was invalid, 
& no settlement could be gained under it. — R. v, 
Arnbsby (Inhabitants) (1820), 3 B. & Aid. 684 ; 
106 E. R. 775. 

Annotation : — Befd. St, Nicholas, Rochester v, St. Botolph 
without Blshopsgato (1862), 12 G. B. N. S. 645. 

613. .] — An infant bound himself 

apprentice for seven yeai*s, & served three of them ; 
having then quarrelled with his master, the latter 
offered to sell him the remainder of his time for 6d. 
The infant paid the money, & went away & bound 
himself to another master in anotlier parish : — 
Held : the infant had no power to dissolve the first 
apprenticeship ; the second binding was therefore 
invalid, & no settlement could be gained by service 
under it. — R. v. Grkat Wigston, Leicehtru 
(Inhabitants) (1824), 3 B. & G. 484 ; 5 Dow. & 
By. K. B. 339 ; 2 Dow. & Ry. M. C. 445 ; 3 L. J. 
O. 8. K. B. 85 ; 107 E. R. 813. 

Annotations. — Mentd. Ellon «. Topp (1851), 6 Exch. 424; 
Waterman v. Fryer, [19221 1 K. B. 499. 

614. .] — A master shoemaker made 

a proposal to a poor woman to take her ^n to 
learn his business ; the son was to serve him for 
four years, to board & lodge with his mother, & 
to have half what he earned. No indentures were 
executed on account of the poveit-y of the mother 
— Held : this was a defective contract of 
apprenticeship, & not a (jontract of hiring, & 
consequently the pauper did not gain any settle- 
ment by serving under it. — B. v. St. Margaret’s, 
King’s Lynn (Inhabitants) (1826), 6 B. & 0. 
07 ; 9 Dow. & Ry. K. B. 160 ; 4 Dow. & By. M. C. 
260 ; 6 L. J. O. 8. M. C. 18 ; 108 B. R. 388. 
Annotations Avid- R- Oomho (1828), 8 B. & C 82 

R. V. Edlugale (1830), 10 B. & C. 739. Gonsd. U. v. 
Great Wlshford (1835), 4 Ad. & El. 218. Refd. R.^ 
Newtown (1834), 1 Ad. & El. 238 ; R. v. Iffhtham (1836), 
5 L. J. M. O. 105. 

515 , .] — Parish Apprentices Act, 1816 

(c. 139), s. 11, recited, that the salutary provisions 
enacted by Poor Relief Act, 1601 (c. 2), were 
frequently evaded in the binding out of poor 
children, & that the premium of apprenticeship 
was clandestinely provided by parish officers 
who were thus enabled to bind out poor children 
without the sanction of justices of the peace ; & 
then enacted, “ That no indenture of apprentice- 
ship, by reason of which any expense whatever 
shall at any time be incurred by the public 
parochial funds, shall be valid & effectual, unless 
approved by two justices of the peace under their 
hands dc seals, according to the provisions of the 
Act & of this Act ” i—Held : in order to make an 
* ..denture by reason of which any expense had 
J. — ^VOL. xxxvn. 


been incurred by the public parochial funds valid 
& effectual, the approval of two justices should 
be under their liands & seals, & such an indenture, 
approved of by two justices under their hands 
only, was void & not voidable, & no settlement 
was gained by serving under it.-^. 

Damerbl (Inhabitants) (1828), '3^ * 9; "55 * 

1 Man. & Ry. K. B. 468 ; 1 Man. & By. M. 0. 165 ; 

6 L. J. O. 8. M. 0. 28 ; 108 E. B. 833. „ , ^ 

B. & O. 12. 

516. .]— 28 Geo. 3, c. 48, s. 4, m^es 

void indentures whereby children imder eight 
years of age are bound apprentices to chimney 
sweepers, & no settlement can be gained by serving 
under them. — R. v, Hipswell (Inhabitants) 
(1828), 8 B. & C. 466 ; 2 Man. & Ry. K. B. 474 ; 

7 L. J. O. S. M. C. 4 ; 108 E. R. 1116. 

Annotations Avid. R. v. RravoMnd (1832), 3 B. & Ad. 

240. Refd. R.V. St. Gregory (1834). 2 Ad. & E1^9 ; 
R. V. Epnom (1855), 4 E. & B. 1003. Mentd. Poarse v. 
Morrlcso (1834), 2 Ad. & El. 84. 

6, after 


617. 


-.]— -10 Geo. 2, c. 31, s. 


reciting the inconvenience which happens by 
watermen, etc., taking apprentices before they are 
housekeepers or have any settled habitation for 
themselves or their apprentices, enacts, that it 
shall not be lawful for any waterman, though a 
freeman of the waterman’s co., or his widow, to 
take to keep any person os his or her apprentice, 
imless he or she shall be the occupier of stjme bouse 
or tenement wherein to lodge him or herself & such 
apprentice ; & that he or she shall keep such 
apprentice in the sfune house or tenement, wherein 
he or she shall lodge or lie, on pain of forfeiting 
£10 for every offence. By 10 Oeo. 2, c. 31, s. 4, 
it is provided, that no such freeman or freeman s 
widow shall take or retain more than two 
apprentices at the same time, under a penalty 
Held : by 10 Geo. 2, c. 31, s. 5, any contract to 
take on apprentice, entered intc) by such freeman 
or "widow, not being an occupier of soino house, 
etc., or having already two apprentices, was 
prohibited ; &, therefore, wjiere a pauper bound 
himself by indenture of apprenticeship to serve 
the widow of a waterman, she not having such 
house, etc., but it being understood that h® was 
to live at the house of a freeman of the co., which 
hexiid, & to serve him conformably to the indentur^ 
he having two other apprentices at the time, such 
indenture was absolutely void, & no settlement 
was gained by serving under it. — B. v. GbavesFiND 
(Inhabitants) (1832), 3 B. & Ad. 240 ; 1 L. J. 
M. C. 20 ; 110 E. R. 90. . . , 

Annotations : — Reid. R. 

99; R. V. Barmston (1838), 7 Ad. & El. 8o8. MCnta. 

Poarse v. Morrico (1834), 2 Ad. & El. 84 ; CundcU v, 

Dawson (1847), 4 C. B. 376. 

5 ^g, .] — On special case, the sessions 

found that J. by indenture in IJIi? . '^“1 
apprentice to P. for & in respect of W. s estete ; 
& there was a covenant by P. to teach J. 
the business of husbandry. The indemuro was 
executed by the parish officers & W. P* was a 
farmer & tenant to W., who was a stocky 
weaver. J. never served P., but lived with W. 
long enough to gain a settlement by apprentice- 
ship, if he could acquire one by such service. 
The sessions not having found that P . ever ex^uted 
the indenture, or assigned the apprentice “to* or 
assented to his service with W. ; — Held : a settle- 
ment by apprenticeship was not proved.~B. v. 
St, Cuthbbrt, Wells (Inhabitants) (1834), 5 
B. & Ad. 939 ; 3 Nev. & M. K. B. 100 ; 2 Nev. & 
M. M. 0. 03 ; 3 L. J. M. C. 36 ; 110 B. R. 1038. 

s 
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Sett, 6. — Settlement by apprerUiceehip : Sub-eeet. 1 
A. <fc B. (a), (b) <fc (c).] 

619 . .] — By a local Act (1 Geo. 2. 

c. xx), certain revenues were vested in the 
guardians of the poor of Canterbury, in trust for 
the maintenance & employment of the poor of 
that city ; & the guardians were required to give 
bond under their common seal, for themselves & 
their successors, for ever thereafter to provide for, 
clothe, & maintain sixteen poor boys of the city, 
to be called Bluecoat Boys, & cause the sixteen 
boys to be instructed, etc., & put them & every 
of them respectively out apprentices after they & 
every of them respectively should have attained 
their respective ages of thirteen years, & before 
their ages of lifteen years, etc. : — Held : the inden- 
ture was invalid, & a service by the apprentice 
under it conferred on him no settlement. — 
St. Nicholas, Rochester (Churchwardens & 
Overseers) v. St. Botolph without Bishopsgate 


serving under this indenture. — ^R. v. Great 
Shebpy, Lbicestbr (iNHABITAira) (1828), 8 
B. 0. 74 ; 2 Man. & Ry. K. B. 286 ; 1 Man. & 
Ry. M. C. 262 ; 6 L. J. O. S. M. C. 76 ; 108 E. R. 
970. 

524 . .1 — ^Father & son executed an inden- 

titre by which the son was bound apprentice to the 
father, as a tailor, for seven years, antedating the 
instrument by two years. The sessions found that 
this WM fraudulently done, to evade the provisions 
of 5 Eliz. c. *4, & obtain the benefit of a seven years’ 
service by serving five ; — Held : the sessions were 
warranted in this conclusion, & no settlement 
was gained by residence under such apprentic^hip, 
although the parish insisting on the settlement was 
not party to the fraud. — ^R. v. Barmston (Inhabi- 
tants) (1838), 7 Ad. & El. 858 ; 3 Nev. & P. K. B. 
167 ; 1 Will. WoU. & H. 242 ; 7 L. J. M. 0. 31 ; 
2Jur. 637; 112 E. R. 693. 


(Churchwardens & Overseers) (1862), 12 C. B. 
N. S. 645 ; 31 L. J. M. C. 258 ; 6 L. T. 495 ; 9 
.Tur. N. S. 101 ; 142 E. R. 1296. 

620. Voidable contract — May confer settle- 
ment.] — ^A service of four years under indentures 
of apprenticehip for that period, is sufficient to 
gain a settlement. Although 6 Eliz. c. 4, makes 
all apprenticeship in corporate towns for less than 
seven years void, yet indentures for a less time are 
voidable only as between the parties. — St. 
Nicholas, Ipswich (Inhabitants) v. St. Peter’s, 
Ipswich (1730), Lee temp. Hard. 333 ; 2 Stra. 
1066 ; 95 E. R. 210 ; sub nom. R. v. St. Nicholas, 
Ipswich (Inhabitants), Burr. S. C. 91 ; 2 Sess. 
Cas. K. B. 231. 

^nnoiatioTM rdrooh Parinh v. Stoko Flomlng 

(1745). 1 WilH. 96. Beld. It. v. OravoBond (1832), 

3 B. & Ad. 240 ; It. r. St. GrtJgory (1834), 2 Ad. & El. 
99; U. r. Closworth (1837), 6 Ad. & El. 286: K. v. 
Barmston (1838), 7 Ad. & El. 858. Mentd. Gray v, 
Clayton (1812), 16 East, 13 ; 11. v, Hipswoll 
0*1* ^ » Pwirse V. Morrico (1834), 

521. ,] — A local Act gave jmwer to a 

corporation to bind out appi'entices, “ provided 
the child be not bound for a longer time than until 
he or she shall have attained a certain age ” : — 
Held : a deed of apprenticeship by which a boy 
Wflfi bound out for a longer time than that men- 
tioned in the proviso was voidable only, & not 
void, & he gained a settlement by residence under 
it.— R. V. 8t. Gregory (Inhabitants) (1834), 2 
Ad. & El. 90 ; 2 Nev & M. M. C. 440 ; 4 Nev. & 
M. K. B. 137 ; 4 L. J. M. C. 9 ; 111 E. R. 38. 

622. Defective contract of apprenticeship — Not 
convertible Into contact of hiring,]— A defective 
contract of apprenticeship cannot be converted 
into a contract of hiring & service, so as to give the 
apprentice a settlement as a yearly servant, by 
serving under it. — R. v. Laindon (Inhabitants) 
(1709), 8 Term Rep. 379 ; 2 Bott, 402 ; 101 E. R. 
1444. 

n w. EcolcBton (1802), 2 East, 298. 
Md. R. V. Shlnflold (1811), 14 East, 641. Mentd. R. v. 

Bush. Ex p, 

08^)^ 6 (f B * 303 H. Stoko-upon-Trent 

623. Fraudulent contract of apprenticeship — 
Parish apprentice.] — The parish officers of A. 
bound a pauper apprentice to his grandfather, 
who was described as a butcher. Indentures 
were executed with the sanction of two justices. 
The CTandfather in fact did not carry on the trade 
m a butcher, but he &; the mother colluded together, 

« fraudulently imposed him on the justices & 
the parish officera as a proper master for the 
pauper :—7IcZd ; there having been no fraud In the : 
parish officers the pauper gained a settlement by i 


Be What constUvies Valid Contract. 

(a) In General. 

See, generally. Master & Servant, Vol. XXXIV,, • 
pp. 502 et aeq. 

525. Capacity of parties — Who may be appren- 
tice — ^Articled clerk.] — ^An attorney’s clerk, articled 
by indenture, is an apprentice witliin the Poor 
Relief Act, 1691 (c. 11), s. 8 ; &, as such, gains a 
settlement under that statute in the parish in 
which he inhabits while serving under his articles. 
— St. Pancrab v. Qlapham (1800), 2 E. & E. 
742 ; 24 J. P. 613 ; 6 Jur. N. S. 700 ; 8 W. R. 
493 ; 121 E. R. 278 ; sub nom. Clapham Parish 
V. St. Pancras Parish, 29 L. J. M. O. 141 ; 2 
L. T. 210. 

-.] — See Master & Servant, Vol. XXXIV., 
p. 605, Nos. 4176-4191. 

526. Who must execute contract — Trustees 
parties to Indenture.] — An indenture binding out 
an apprentice with trie consent of the trustees of 
certain funds bequeathed for the binding out poor 
apprentices, which was executed by the apprentice 
& the master, & recited the trustees to be parties, 
& in which the consideration paid by the trustees 
to the master was stated to be £20, was held to 
confer a settlement, though it was not executed 
by the trustees, & though the master actually 
received only- £16 16s. 6d., the residue being 
retained by the agent of the trustees for costs & 
expenses of the binding. — R. v. Quainton (In- 
habitants) (1814), 2 M. & S. 338 ; 105 E. R. 407. 

.1 — See Master & Servant, Vol. XXXIV., 

p. 508, Nos. 4214-4223. 

527. Contract executed abroad — When appren- 
tice of lull age.] — ^An indenture was made in 
Newfoundland between pauper, being an English- 
man & of age, & C., a merchant of Newfoundland, 
having also an establishment in England, 
witnessing that the pauper bound himself appren- 
tice as a sailor to 0., with covenants that pauper 
would serve C. as an apprentice, & that 0. womd 
take pauper as an apprentice, &> maintain him 
during the term : — Held : pauper gained a setMe- 
ment in an English parish by residence & service 
there under this indenture, & no evidence of the 
law of Newfoundland was necessary. — ^R. v. 
Closworth (Inhabitants) (1837), 6 Ad. & El. 
286 ; 1 Nev. & P. K. B. 487 ; Nev. & P. M. C. 
161 ; 6 L. J. M. C. 71 ; 1 Jur. 62 ; 112 E. R. 109 ; 
sub nom. R. v. Clotsworth (Inhabitants), Will. 
Woll. & Dav. 28 ; IJ. P. 20. 

628 . Form of contract — Necessity for deed.] — 
In order to acquire a settlement by apprenticesfdp 
in the place where the pauper was bound appren- 
tice, it 18 not necessary for such apprentice to have 
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been bound under a deed of indenture, since xmder 
the provisions of 31 Geo. 2, c. 11, s. 1, amending 
Poor Relief Act, 1691 (c. 11), s. 8, a settlement by 
apprenticeship can be acquired under any deed, 
writing, or contract not indented, provided such 
has been first duly stamped, & the apprentice has 
resided forty days in the place where he was 
so bound. — Woodstock Union v, Shipton-on- 
Stoub Union (1892), 62 L. J. M. C. 43 ; 68 L. T. 
449 ; 67 J. P. 167 ; 9 T. L. R. 28 ; 6 R. 67, D. 0. 

.]See Master & Servant, Vol. XXXIV., 

pp. 607, 608, Nos. 4209-4213. 

Necessity for express contract to teach.] — See 
Master & Servant, Vol. XXXIV., pp. 503, 504, 
Nos. 4156-4164, 4167, 4168. 

Necessity for use of technical words.] — See 
Master & Servant, Vol. XXX JV., pp. 504, 505, 
Nos. 4169-4172. 

Necessity for payment of premium.] — See Mas- 
ter & Servant, Vol. XXXIV., p. 505, Nos. 4173, 
4174. 

(b) Parish Apprentices. 

See Poor Law Act, 1927 (c. 14), ss. 93-101 ; 
Master & Servant, Vol. XXXIV., pp. 622, 52.S, 
Nos. 4412-4423. 

529. Necessity for notice to parish to which 
bound.] — A pauper, settled in the parish of N. C., 
in the county of Nottingham, was, pursuant to an 
order of two justices of the county, bound appren- 
tice by the churchwardens & overseers of that 
parish to A. B. of another parish, in a borough 
situate in the same county, but having justices 
who had exclusive jurisdiction therein. The 
indenture was allowed by the two county justices, 
but no notice was given to the overaeers of the 
poor of the parish in the borough of the intention 
to bind such apprentice, nor did they or any of 
thorn attend befoi'e the county justices who allowed 
the indenture, & admit such notice : — IJeld : by 
Palish Apiirentices Act, 1816 (c. 139), the indenture 
was void for want of such notice, & the pauper 
did not gain any settlement by serving under it. — 
R. V. Newark-upon-Trent (Inhabitants) (1824), 

3 B. & C. 59 ; 4 Dow. & Ry. K. B. 745 ; 2 Dow. & 
Ry. M. C. 360 ; 107 K. R. 656. 

j4nnotation PoUd. R. v. ThroUceld (1832), 4 B. & Ad. 229. 

530. .] — Under Parish Apprentices Act, 

1816 (c. 139), s. 2, when an apprentice is bound 
from one parish into another, notice must be given 
to the overseers of the latter, though both be in 
the same county & jurisdiction of the peace. — 
R. V. TiiRBLKEiiD (Inhabitants) (1832), 4 B. & 
Ad. 229; INev. &M.K.B. 14; INev. &M.M.C. 
3; 2L. J. M. C. 20; 110 E. R. 441. 

531. .] — (1) Under Parish Apprentices Act, 

1816 (c. 139), ss. 1, 2, when an apprentice is bound 
from one parish into another, the indenture is not 
valid for the purpose of settlement, unless notice 
has been given to the overseers of the latter parish, 
pursuant to sect. 2, before the indenture was 
allowed. 

(2) But, on appeal against an order of removal 
grounded on such indenture, resps. are not bound 
in the first instance to prove such notice : if there 
be no evidence to the contrary, the notice will be 
presumed. — R. v. Whiston (Inhabitants) (1836), 

4 Ad. & El. 607 ; 1 Har. & W. 696 ; 6 Nev- & 
M. K. B. 66 ; 3 Nev. & M. M. 0. 614 ; 6 L. J. 
M. 0. 67 ; 111 E. R. 916. 

Annotation : — Aa to (2) Folld. B. v. Witney (1836), 6 Ad. & 

El. 191. 

(c) Stamps. 

See^ generally y Stamp Act, 1891 (c. 39), ss. 1, 26, 
sched. 1. ; Evidence, Vol. XXII., pp. 262, 263, 
No. 2466. 

582. General rule — Contract must be stamped.] 


— ^Where the duty on apprentices is not paid 
the apprentice gains no settlement. — Cubenden 
Parish v. Laland, Lancashire, Parish (1731), 2 
Stra. 903 ; 93 E. R. 929 ; sub nom. Courland 
(Inhabitants) v. Leeland (Inhabitants), 1 
Bam. K. B. 466 ; sub nom. Cuerdbn Parish v. 
Laland, 2 Sess. Gas. K. B. 167 ; 1 Bott, 617. 

Annotaiions : — Distd. Ovlngdou Parish tf. Northoram Parish 
(1740), 2 Stra. 1132. St. Nloholas r. St. Peter’s, 

Ipswich (1730), Lee temp. Hard. 323. Mentd. Boyer v. 
Banipton (1740), 7 Mod. Bcp. 334 ; Robinson v. 

(1760), 1 Wm. Bl. 256. 


533 , .] — ^ son sixteen years old was 

bound apprentice in A. for four years, which he 
served, & never afteiwards returned to his father’s 
family ; the indenture was void for want of a 
stamp, & the father in the meantime gained a 
settlement at B. : — Held : the son was not settled 


in A. by service of the apprenticeship, & he was not 
emancipated, but followed his father’s settlement 
at B. — R. V. Edgeworth (Inhabitants) (1789), 3 
Term Rep. 3.53 ; 100 E. R. 616. 

Annotations : — Apld. R. v. Amorshain (1836), 4 Ad. &; El. 
508. Refd. R. V. Yoovolcy (1838), 8 Ad. & El. 806. 


634. .] — No settlement is gained by 

serving under an agreement of apprenticeship not 
stamped. — R. v. Ditchinoham (Inhabitants) 
(1792), 4 Term Rep. 769 ; Nolan, 109 ; 2 Bott, 
401 ; 100 E. R. 1292. 

Arinotation : — Expld. Woodsl eck Union v. Shlpton-on-Stour 

Union (1892), 62 L. J. M. C. 43. 

535. .] — ^An indenture of apprentice- 

ship, executed before the passing of Stamp Act, 
1804 (c. 98), must be stamped with the premium 
stamp within tlu^ time prescribed by the statute 
8 Ann, c. 9, & whore such an indenture was 
stamped at the time of its being produced in 
evidence, with the stamp required by the Stamp 
Act, 1816 (c. 184), but not within the time 
prescribed by 8 Ann. c. 9 ; — Held : the indenture 
was wholly void, & the pauper, by serving under 
it, gained no settlement. — ^R. v. Ciiippino-Norton 
(Inhabitants) 0^^22), 5 B. & Aid. 412 ; 100 E. R. 
1242. 

Annotation : — ^Folld. R. v. Cliurch Hulnio (1831), 5 B. & Ad. 

1029, n. 

636. .] — Woodstock Union v. Ship- 

ton-on-Stouk Union, No. 528, ante. 

.] — See Master & Servant, Vol. 

XXXIV., p. 509, No. 4229. 

537. Presumption of stamping — Copy of ap- 
prenticeship deed — Proceedings in respect of 
removal.] — Resps. in an appe^ against an order 
of removal sent to applts., with tlje copy of their 
order & notice of chargeability, a (!opy of an inden- 
ture of apprenticeship, under wliich the alleged 
settlement was gained, togethei* with the examina- 
tion of a witness who stated : “I produce a 
covenant indenture of apprenticeship,” etc. 
(describing it ) . “ ’Th e i ndenture is duly stamped ’ ’ ; 
— Held : the stamp being no part of the indenture, 
it was not necessary to send any “ copy ” of it ; 
& the statement & indenture taken together 
conveyed sufficient information to applte., &, 
showed that the removing justices had evidence 
of a settlement. Semble : it was not necessary 
to send any statement respecting the stamp at 
all. — R. V. Keighley (Inhabitants) (1846), 8 
Q. B. 877 ; 2 New Sess. Gas. 321 ; 15 L. J. M. G. 
102 ; 10 J. P. 440 ; 10 Jur. 492 ; 115 E. R. 1104 ; 
sub nom. R. v. Kighlby, 7 L. T. O. S. 168. 

.1—See Master & Servant, Vol. XXXIV.. 

p. 609, Nos. 4227, 4228. 

One stamp sufficient.] — See Master & Servant, 
Vol. XXXIV., p. 500, No. 4230. 

Exemptions in case of parish apprentice.] — See 
Master & Servant, Vol. XXXIV., p. 624, Nos. 
4428-4430. 


s 2 
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Bed, 6. — Settlement by apprenticeship: Sub-sect. 1, 
C. D. ; 8vb-8ect. 2, A. & B.] 

C. Proof of Contract. 

See, generally. Evidence, Vol. XXII., pp. 101 
et seq. 

588. General rule — Indenture must be pro- 
duced.] — R. V. St. Helen's, Abingdon (Inhabi- 
tants) (1749), Burr. S. 0. 292. 

Annotation Refd. K. v, Heyop (1846). 2 New Sess. Caa. 

270. 

530. Sufliclency of evidence — Indenture lost.] — 

Where, in the absence of the usual proof in support 
of a settlement by apprenticeship, it appeared 
that the pauper, when a boy, had lived for three 
years with his master, & then ran away ; that 
twenty years since a fire had happened in the 
apartment in which the pauper's father lived, & 
destroyed every thing he had ; that the father 
& mother of the pauper were both dead ; that the 
pauper's mast.er, & the wife of the latter, were 
also dead ; that the master had left no property 
at his decease, & that no relatives of his were to 
bo found ; that a fellow apprentice of the pauper 
had seen in his master's hand an indenture, which 
he understood to be the indenture of apprentice- 
ship of the pauper ; & that after the pauper had 
left his master's service he married, & the parish 
in which he was supposed to have served as an 
apprentice ^rcliev;^d his wife by receiving her 
into the workhouse : — Held : this was sufTlcient 
evidence to warrant the sessions in pr esuming a 
legal binding & service as an appi*entice, so as to 
confer a settlement. — li. v. St, Mauy-le-bonb 
Inhabitants) (1824), 4 How. Sc liy. K. B. 475 ; 
2 Dow. Sc Ky. M. 0. 325. 

Annoiaiion : — Folld. R. v. Fordlngbridge (1858), E. B. & E. 

078. 

540. .] — On objection, stated in 

grounds of appeal, that “ no copy of an order of 
removal has been sent," applts. cannot allege 
that the copy sent is defective Sc inaccurate in 
not setting out the name of one of the paupers. 
In an examination, after loss of an indentim3 of 
apprenticeship & suflicient search had been shown, 
the following evidence was given : " In or about 
May, 1831, the pauper was, by his own consent, 
his father Sc mother being deail, bound by indtm- 
tui'e of apprenticeship, bearing date," etc., 
“which was duly stamped & executed," to serve, 
etc. “ os an apprentice, for the term of six years 
then next following. I saw the indentui*o exe- 
cuted " : — Held : suiTlcient to prove a binding as 
appi*entice. — li. v. St. Anne’s, Westminster 
(IiaiABiTANTS) (1847), 8 Q. B. 601 ; 2 New Mag. 
Cas. 75 ; 2 New Sess. Cas. 517 ; 10 L. J, M. 0. 
33; 8 L. T. O. S. 338; 11 J. P. 107; 11 Jur. 
124 ; 115 E. R. 980. 

Admissibility of secondary evidence.] — aScc 
Evidence, Vol. XXII., pp. 213, 214, 225, 229, 
230. 231, 240, Nos. 1805, 1871, 1990, 1997, 2038, 
2039, 2041, 2044, 2049, 2101. 

541. Admissibility of extrinsic evidence — In- 
accurate description in indenture.] — To prove the 
settlement by apprenticeship of Joseph Beaumont, 
an indenture was put in, dated, & purporting to 
be between Joseph Roberds, of one part, & John 
Bea\imont of the other. It was very inaccurately 
worded. Sc spelt. It witnessed “ that the said 
John Beaumont hath, of his own free will, Sc 
with the consent of Sc by his father's John Beau- 
mont, has put Sc boxmd himself apprentice to Sc 
with the said Joseph Roberds, Sc with him after 
the manner of an apprentice to dwell, remain Sc 
serve, from the date hereof, for, during Sc until 
the term of hie attain ages twenty-one thence 
next following be fully completed Sc ended " ; 
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during which term “ the said ^prentice his said 
master shall serve," etc. “ The said Joseph 
Roberds " doth covenant with " the said Joseph 
Beaumont, apprentice," to teach him, etc., to 
pay him 3®. “ yearly Sc every year during his 
apprenticeship," Sc to allow him two weeks to go 
to school, “ yearly Sc every year during his 
apprenticeship." “ In witness whereof, the parties 
above named to these present indentures have 
set their hands Sc seals." At the bottom, followed 
“ Joseph (L.S.) Roberts. Joseph (L.S.) Beau- 
mont." Joseph Beaumont gave evidence that he 
was bound by the above indenture, Sc served 
under it : — Held : (1) it appeared from the deed 
tliat the John Beaiunont, party thereto, was the 
Joseph Beaumont therein named apprentice. 
(2) Extrinsic evidence might be given that the 
person so meant was the pauper. Sc he had exe- 
cuted the indenture. (3) The meaning of the 
parties sufficiently appeared to be that the appren- 
tice should be bound until he attained the age of 
twenty-one. (4) This, combined with the date 
of the indenture, might by extrinsic evidence of 
the pauper's age be made sufficiently certain as 
to the term for which he became bound. (5) The 
sessions, upon the above evidence, were justified 
in finding a settlement by apprenticeship. — ^R. v. 
Wooldatjs (Inhabitants) (1844), 6 Q. B. 549 ; 
1 New Sess. Cas. 377 ; 14 L. J. M. C. 13 ; 4 
L. T. O. S. 132 A ; 9 J. P. 85 ; 9 Jur. 83 ; 116 
E. R. 206. 

Proof of execution.] — See Master Sc Servant, 
Vol. XXXIV., p. 508, Nos. 4224-4226. 

D. Termination of Contract. 

See Master & Servant, Vol. XXXIV., pp. 
515-518, 624, Nos. 4304-4355, 4431-4430. 


Sub-sect. 2. — Residence under Contract 
OF Apprenticeship. 

A. Neceaeiiy for. 

See Poor I^w Act, 1927 (c. 14), s. 112. 

542. General rule — Residence a necessary quali- 
fication.] — Inliabitancy is a qualification requisite 
for an apprentice to gain a settlement (Parker, 
C.J.). — St. Olives, Old Jury, I-iONDon, Parish 
V. Mile-End, Middlesex (1717), 1 Sess. Cos. 
K. B. 116 ; 93 E. R. 34. 

543. .] — R. V. Charles (Inhabi- 

tants) (1772). Burr. S. C. 700 ; 2 Bott, 448. 
Annotationa : — Apld. R. v. Llnkinhome (1832), 3 B. & Ad. 

413. Befd. R. V. Stratford-upon-AvoQ (1809), 11 East, 
176 ; R. fj, Banbury (1832), 3 B. & Ad. 700. 

644. .] — The examination of a pauper 

which alleges a settlement by apprenticeship, is 
not sufficient unless it state a residence of the 
pauper with his master in tlie place in which the 
settlement is claimed, for a length of time that 
would confer a settlement. — R. v. West Riding 
of York JJ. (1843), 2 Howl. N. S. 707 ; 12 L. J. 
M. O. 37 ; 6 J. P. 718 ; 6 Jur. 1063. 

AnTiotation : — Consd. R. v. Flookton (1843), 2 Q. B. 533. 

B. What constitutes Residence. 

545. Must be for purpose of sleeping.] — R. v. 
Castleton (Inhabitants) (1766), Burr. S. C. 
569 ; 2 Bott, 418. 

Annotation : — ^Diftd. R. v. Hkoston (182.5), 4 B. & C. 64. 

548. Must be In pursuance of service.] — R. v. 
Castleton (Inhabitants) (1706), Burr. S. C. 
509 ; 2 Bott, 418. 

Annotation : — Held. R. v. Ilkeston (1825), 4 B. & C. 64. 

647. .] — The residence of an apprentice 

with his grandmother in a different parish from 



261 


Pabt V— Settlement. 


his master on account of illness, though with the 
consent of the master, is not referable to the 
apprenticeship, so as to gain him a settlement 
in such parish. — B. v. BAUMBY-iN-Tms-MARSH 
(Inhabitants) (1806), 7 East, 381 ; 2 Bott, 422 ; 
3 Smith, K. B. 375 ; 103 E. B. 148. 

Annotations: — Distd. R. v. Stratford-upon-Avon (180^, 11 

Kaflt, 176 ; R. v. Foulness (1817), 6 M. & S. 351. Mid. 

R. V. Banbury (1832), 1 L. J. M. C. 64. 

648. .] — ^Apprentice, who lived & worked 

with his master in the parish of I., went home to 
his father’s in the parish of B., every Saturday, 
slept there on Saturday &; Sunday nights, 
with his master’s leave, &; returned to work on 
Monday morning. Apprentice having returned, 
& worked as usual on a Monday, left his master 
in the evening, & never returned : — Held : the 
sleeping in B. being merely by way of indulgence, 
& not for the purposes of the apprentices! lip, was 
not sufficient to confer a settlement. — R. v, Ilkks- 
TON (1825), 4 B. & C. 04 ; 6 Dow. & By. K. B. 
64 ; 3 Dow. & By. M. O. 45 ; 2 Bott, 431 ; 107 
E. B. 983, 

Annotations: — Distd. R. v. Warden (1828), 2 Man. & Ry. 

K. II. 24; R. V. Liiikiiihorno (1882), 3 B. Ad. 413; 

R. V, St. Oeorge'K, BlooiriHlniry (J845). 1 Now Mof?. ()a8. 

438 : R. u. Barton-iipon-Irwoll (1863), 3 B. & S. 604. 

Refd. R. V. Banbury (1832), 3 B, & Ad. 706 ; R. v. 

Banbury (1833), 5 B. & Ad. 176. 

549. Residence in extra-parochial place.] — 

The justices of peace have no authority to settle 
any person in an extra-parochial plac€j ; for the 
statute which gives them authority extends only 
to the poor within parishes (IIobt, (U.). — ■ 
Clerkenwbll Parish (Inhabitants) v. Bride- 
well (1099), 1 Ld. Baym. 549 ; 91 E. B. 1200 ; 
8vb nom. Bridewell Precinct v. ChJSRKENWELL 
Parish, Holt, K. B. 509 ; 2 Salk. 486 ; avh nom. 
Bridewel Precinct’s Case, Holt, K. B. 574 ; 
Carth. 515. 

Ar^^ion : — Reid. R. v, Bolvolr (1727), 2 Soss. Cos. K. B. 

550. Residence elsewhere on account of illness.] 

— R. V. Barmby-in-the-Marsii (Inhabitants), 
No. 547, ante. 

661. Apprentice maintained by master.] — 

An apprentice to a barge m^ister, who had slept 
thirty-live nights in the master’s palish during 
his service, went with his master on a voyage to 
Ix>ndon, where the master absconded, & never 
returned during the period of the indentures ; 
but the apprentice returned in the barge to the 
master’s parish, &; remained on board two days, 
when, in consequence of illness, ho was, by direc- 
tion of liis master’s wife, conveyed to the poor- 
house, she being unable to accommodate him in 
her own house, but was maintained entirely at 
her expense, in expectation of lier husband’s 
return, during three weeks, while lie continued 
there : — Held : the apprentice acquired a settle- 
ment by such residence in the master’s parish. — 
B. V. POULNB.SS (Inhabitants) (1810), 0 M. & S. 
351 ; Pratt, 248 ; 105 E. R. 1274. 

Annotation: — Mentd. Ellon v. Topp (1851), 20 L. J. Ex. 

552. .] — G, was bound apprentice to 

a cork cutter in parish B., to serve him for seven 
years. After serving for seven weeks in that 
parish, the apprentice having a weakness in his 
eyes, his master told him to go back to his father, 
& it was afterwards agreed that the master should 
give the pauper two gross of corks per week, of 
the value of 2s., to maintain him ; he went & 
lived with his father in parish K. for two years, 
during which time he received the corks from his 
master & sold them, & slept more than forty 
Rights at father’s house in E., but did no 
Work for his master. At the expiration of two 


years, in consequence of the master giving him 
bad corks, he was taken back to the master in 
B,, with whom he lived ten days, & during that 
time he went out hawking corks for side for his 
master. He then went home again, his master 
agreeing to let him have a gross of the best corks 
per week, which ho did, & the apprentice dis- 
posed of them as before, doing no work for the 
master, &; residing in K. with his father till his 
indentures were discliarged by an order of two 
justices : — Held : tlie apprentice being main- 
tained by his master in K. in pursuance of the 
indcniui'e, resided there as apprentice, & gained 
a settlement. — B. v. Banbury (Inhabitants) 
(1832), 3 B. & Ad. 706 ; 1 L. J. M. 0. 64 ; Pratt, 
249 ; 110 E. B. 258. 

Annotations: — Apld. R. v. Somerby (1838), 1 Per. & Dav, 

180. M!d. R. V. Bartou-upou-li’WoU (1863), 7 L. T. 853. 

553. Apprentice assigned to another — 

Return to first master’s parish.] — ^A pauper was 
duly apprenticed to a farmer residing in parish 

A. , served him th(*re, but before the expiration 
of the apprenticeship, the faimcr, having failed 
in business, placed the pauper with another 
farmer in parish B., & the pauper served tlio latter 
in B. for nine months, wh(m becoming ill & dis- 
abled from service, he returned to his first master 
in parish A. The latter, liaving no accommodation 
for him, told him to go to his mother, who lived 
in that parish. The pauper did so, & liis first 
master, a few days after, promised his mother to 
remunerate her for taking care of the pauper. 
The pauper continued to reside with lus mother 
in A. for about eight weeks, liis first master also 
being residimt there, but did not p<»rform any 
actual service for him : — Held : the pauper 
resided in A. in the cliaracter of apprtmtice, & 
thereby gained a settlement in that parish. — 

B. V. Linkinhorne (Inhabitants) (1832), 3 B. 
& Ad. 413 ; 1 L. J. M. C. 42 ; Pratt, 256 ; 110 
E. H. 148. 

Annotatwns : — CoDSd. H. v. Banbury (1832), 3 B. & Art. 

706. PoUd. R. V. Burelom (1839), 11 Art. & El. 52. 

Refd. R. V. Banbury (1833), 5 B. & Ad. 176 ; R. v. Sand- 
hurst (1837), 6 Ad. & El. 130. 

554. Apprentice performing same service - 

Though work illegal.] — A pauper, apprenticed to 
a carpenter in parish S., being disabled by an 
accident from working in his business, was taken 
by his master to his, the apprentice’s, father’s 
house in parish M. for the benefit of surgical 
attendance. He resided there forty days, & during 
such residence was employed by his master to 
sell tickets in a lottery in which the prizes were 
articles manufactured by the master, dc was 
allowed by him I 9 . on each ticket sold, in aid of 
his maintenance : — Held : he gained a settlement 
in M., although the sal(5 of sucli tickets was illegal. 
— B. r. Somerby (Inhabitants) (1838), 9 Ad. 
& El. 310 ; 1 Per. & Dav. 180 ; 1 Will. Woll. 
& H. 097 ; 2 .Tur. 1064 ; 112 E. B. 1230. 

555. Residence at school — With approval of 
master.] — Where a master mariner, having no 
immediate occasion for his apprentice’s service, 
the vessel being then in dock, olTerc^d cither to 
turn him over to another master for a time, or 
to let him go back to school, & the apprentice 
said he would go back to school & learn naviga- 
tion ; & accordingly did so, & resided above forty 
days there ; — Held : such residence was not a 
residence under the indentures, & he did not 
thereby gain a settlement. — B. v. St. Mary 
Bredin, Canterbury (Inhabitants) (1819), 2 
B. & Aid. 382 ; 106 B. R.. 406. 

Annotations AM. R. v. Brotton (1820), 4 B. & Alrtl. 81 ; 

R. V. Rkoston (1825). 4 B. & O. 64. 

556. Residence with master under control of 
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Sed, 6 . — Settlemerd by apprenticeship : Sub-sect, 2, 
B, <fe? C, ; svb-sed, 3, A. & B. (a) & (b) i,] 

third persons — Permanent staff of militia.] — 

parish apprentice & his master bein^f both on the 
permanent staff of the local militia, in consequence 
of that circumstance resided together with Ws 
master, & continued to serve him in the parish 
of B. for forty days : — Beld : this residence was 
suificient, & he thereby acquired a settlement 
in B., notwithstanding they were both under the 
control of their superior officers during the whole 
time. — K. v, Cheimspokd (Inhabitants) (1820), 
3 B. & Aid. 411 ; 106 K R. 713. 

557. Residence at home during part of year — 
Under terms of apprenticeship deed — Sea appren- 
tice.] — ^By an indenture of apprenticeship it was 
stipulated, that the master should provide meat, 
etc. during the term, except in the winter seasons, 
when the ship to which the apprentice belonged 
should be laid by unrigged ; during which time 
the apprentice was to be maintained by himself 
or friends, the master paying a compensation. 
Under this stipulation, the apprentice, during the 
winter, resided with liis parents in the township 
of B. for more than forty days, not doing any 
work for liis master during such residence : — Held : 
this was not a residence under the indenture, & 
conferred no settlement. — R. v, Bbotton (In- 
habitants) •( 1820), 4 B. & Aid. 84; 100 E. R. 
869. 

Annoialiona: — Apld. R. v. llkoston (1825), 4 L. & C. 64. 

Distd. K. V. Banbury (1832), 3 B. & Ad. 700. 

558. Residence elsewhere by Indulgence of 
master.] — An apprentice bound for seven years 
to A., served him in Ids house between five & six 
years, & afteiwards, for the remainder of the 
term, resided in his mother’s house?, having agreed 
with his master that ho should be at liberty to 
work for whom he pleased, he paying 2a. per week 
to his master. The master also, during this 
time, occasionally gave him work, for which he 
was not paid ; — Held : this was not a continuance 
of the service to A. for seven years under the 
indenture?. — R. v. Inman (1820), 4 B. & Aid. 66 ; 
106 B. R. 868. 

569. .] — R. V. Iijceston, No. 548, ante, 

560. Residence after agreement to dissolve 
apprenticeship — Before payment of money.] — ^A 
boy boimd out by a parish as an apprentice in 
husbandry, till he should be twenty-one years of 
age, served the master, fli’st in husbandry & after- 
wards as a miner. lie then left his master, & 
went to live with his own father, who was a miner, 
& worked with his father at the same mine at 
wldch he had worked with Ids master. The 
master afterwards agreed with the father that the 
apprentice should remain wdth the father, & the 
indenture be given up on a subsequent day, upon 
the payment of a sum of money. On the day 
appointed, which was before tlie passing of Parish 
Apprentices Act, 1816 (c. 139), the money was 
paid, & the indenture given up to the father. 
The son was then under age. He worked with 
the father as a miner till his majority, when the 
indenture was given up to him by his father. 
From his first coming to his father, the father 
had received his wages, & maintained him : — 
Held : even supposing the parties to have had 
power to dissolve the apprenticeship, & to have 
mtended to do so, it was not dissolved till the 
money was paid ; & a residence of forty days 
between the making of the agreement & the pay- 
ment of the money, was a residence under tlie 
apprenticeship, & conferred a settlement. — R. v, 
Gwinbar (Inhabitants) (1834), 1 Ad. & El. 162 ; 
8 Nev. & M. K. B, 297 ; 2 Nev. & M. M. C. 216 ; 
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110 E. R, 1165 ; sub nom, R. v, GxHNEAB (In- 
habitants), 3 L. J. M. 0. 81. 

561. Residence elsewhere as matter of business.] 
— R. V, Barton upon Irwbll (Inhabitants), 
No. 623, post, 

C, Length of Residence, 

See Poor Law Act, 1927 (c. 14), s. 112. 

562. General rule — Forty days.] — S t. Bride’s 
Parish v, St. Saviour’s Parish, No. 611, post, 

563. .] — Forty days is a good settle- 

ment to an apprentice in n^spect of his skill ^ 
art, by which he is supposed unlikely to become 
chargeable (Parker, O.J.). — ^R. v, Briqhtwell 
(Inhabitants) (1715), 1 Sess. Cas. K. B. 92 ; 93 
B. R. 27. 

Annotation : — Befd. Hanmer Pariah, Flint v, Elloameio 
Parish, Salop (1730), 2 Stra. 878. 

564. ,] — ^Apprentice living forty days 

in a parish after his master, who was certificated, 
purchased an estate, gains a settlement. — IviNG- 
HOE Parish v, Stonebridqb Parish (1720), 1 
Stra. 265 ; 93 B. R. 513. 

Annotations Consd. R. t>. Groat Driffield (1828), 8 B. & C. 
684 ; K. v. Leeds (1832), 4 B. & Ad. 248. 

565. .] — R. V, Whitchurch (In- 

habitants) (1726), 3 Vin. Abr. 31. 

Annotation : — Befd. St. Panoras Parish v. Clapham Parish 
(1860), 6 Jur. N. S. 700. 

566. Days of residence need not be successive.] 

— ^The forty days inhabitation of an apprentice 
need not be all together. — R. v, Cirencester 
(Inhabitants) (1724), 1 Stra. 579 ; 93 E. R. 

711. 

667. .] — R. V. Gainsborough (Inhabi- 

tants) (1768), Burr. S. C. 586. 

Annotations: — ^Apld. R. v, Aldstone (1831), 2 B. & Ad. 207. 
Befd. R. V, aosworth (1837). 6 Ad. & El. 286. 

558 . ,] — ( 1 ) When indentures of ax>pren- 

tdeeship still subsist in point of law, & the pauper 
has served another master under the idea that they 
were relinquislied, no settlement is gained thereby, 
either as an apprentice, or as an liircd servant. 
(2) In order to give the apprentice a settlement 
in a different peuish, by serving another master, 
there must be an express consent of the original 
master to the particular service ; & a mere re- 
commendation is not sufficient. 

(3) In the case of an apprentice, the latter part 
of the service may be joined to the former, not- 
withstanding any intervening settlement. — ^R. v, 
Sandpord (Inhabitants) (1780), 1 Term Rep. 
281 ; 2 Bott. 4.^).S ; 99 B. R. 1095. 

Annotations : — As to (1)* Befd. R. «. BrightholmRton (1793), 
6 Term Hop. 188. As to (2) Distd. R. v. Holy Trinity 
(1790), 3 Term Rop. 605 ; R. v. Chipping Warden (1700), 
8 Term Rep. 108. 

669. .] — R. V, Aldstone (Inhabitants), 

No. 670, post. 

570. Days of residence need not be in same 
year.] — ^An apprentice may gain a settlement by 
residing in a parish during his apprenticeship 
foi*ty days, though not within the compass of 
any one year. — R. v. Aldstone (Inhabitant) 
(1831), 2 B. & Ad. 207 ; Pratt, 249 ; 109 E.*B. 
1121 . 


Bub-sect. 3. — Service under Contract op 
Apprbnticbship. 

A. Necessity for. 

571. Actual service not necessary.] — R. v. 

I. 1 INKINHORNE (Inhabitants), No. 653, ante, 

672. .] — Where an apprentice lived & 

slept in a pmish, & in his master’s house^ there, 
durag the whole term of the apprenticeship, but 
was never employed by his master in the businesB 
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under the indenture, but allowed by to hire 
himself out to others in a different business, the 
master receiving part of his earnings: — Held: 
such residence was sufficient, & a settlement was 
thereby gained. — R. v, Burslem (Inhabitants) 
(1839), 11 Ad. & El. 62 ; 3 Per. & Dav. 38 : 9 
L. J. M. O. 1 ; 4 J. P. 67 ; 4 Jur. 169 ; 113 E. R. 


1 Wils. 90 ; 95 E. R. 512 ; sub nom. R. v. Sr. 
Pbtrox (Inhabitants), Burr. S. C. 248. 
Annoiationa : — Oonfd. R. v. Barleston (1822), 6 B. & Aid. 
780. Reid. R. V. Bamsley (1813), 1 M. & S. 377 ; St. 
Panoias v. dapham (1860), 2 £. & E. 742. 

578. When transfer with consent of 

first master’s assignee.] — R. v. Tavistock (1767), 
Burr. S. 0. 678 ; 1 Wm. Bl. 636 ; 2 Bott, 447 ; 
96 E. R. 368. 


B, Transfer of Service. 

(a) In General. 

See Poor Law Act, 1927 (c. 14), ss. 95, 112 ; 
Master & Servant, Vol. XXXIV., p. 613, Nos. 
4283HL285. 

673. General rule — Service under new master 
confers settlement — When transfer with consent of 
first master.] — R. v. Ereminqton (Inhabitants) 
(1757), Burr. S. C. 416 ; 2 Bott, 445. 

R. Holy Trinity (1790), 3 Term Rep. 

Sandford (1786), 1 Term ilop. 281 fR. 

•. BrighthelmHlon (1793), 6 Term Rep. 188. 

, . •] — ^Whore a parish appren- 

tice was assigned by his original master to B. by 
an instrument in wilting, but there was no consent 
of two magistrates : — Held : this was not a lawful 
assignment under 32 Geo. 3, c. 57, s. 7, but it was 
sufficient to show the consent of the first master, 
to the service to S., & consequently, such service 
was good as a service under the original indenture 
& conferred a settlement. — R. v. Barleston (In- 
habitants) (1822), 6 B. & Aid. 780 ; 1 Dow. & 
By. M. C. 103 j 1 Dow. & Ky. K. B. 421 : 100 
E. R. 1376. 

AntwUUion .«~-Befd. U. v. Shlpton (1828), 6 L, J. O. S. M. 0. 

575. J — Pauper was bound ap- 

prentice for seven years to a breeches maker, & 
^rved liis nriaster half a year ; the latter then 
failed in business, Hi told the ipauper he miglit go 
& work for one B., who lived m another pari^, & 
if pauper did not become troublesome to him, the 
first master, or to his parish, till the end of his 
time, he would give pauper his watch. The pauper 
agreed with B., & worked for him at breeches 
making, by the piece, at the usual rate. B. fre- 
quently carried messages between the first master 
& the pauper. Tlie latter having worked for B. a 
year, in B.’s parish, agreed, with the consent of his 
first master, to work by the piece for O., another 
breeches maker, living in a third parish, who gave 
better teims. While he so worked with 0. his 
first znaster came to see him, & again promised 
Him his watch at the end of his time. The pauper 
worked two years for C., living in C.’s parish ; he 
afterwards left, & his first master then sent him 
his watch. The pauper kept his earnings & main- 
tained himself : — Held : the inhabitation of the 
pauper in the parishes of the second & third master 
was connected with the apprenticeship, & he 
thereby gained settlements in those parishes. — 
B. V. Banbury (Inhabitants) (1833), 6 B. & Ad. 
176 ; 2 Nev. & M. K. B. 105 ; 1 Nev. & M. M. C. 
148 ; 2 L. J. M. 0. 66 ; 110 E. R. 757. 

AmuMioM :^Exp\d. H. v. Maidstone (1836), 5 Ad. & El. 
326. Ckinid. R. v. Sandhnrot (1837), 6 Ad. & El. 130. 

576, Though apprenticeship not 

known to second master.] — ^An apprentice may 
gain a settlement by servi^ a second master with 
the assent of the first, although the second master 
never knew of the apprenticeriiip, if the service be 
in other respects a good service under the inden- 
tures. — ^R. V. Sandhurst (Inhabitants) (1837), 

6 Ad. & El. 130 ; 1 Nev. & P. K. B. 296 ; Nev. & 
P. M. C. 92 ; wm. Woli. & Dav. 34 ; 6 L. J. M. C. 
67; IJ.P. 23; 112 E. R. 60. 

677. ^ Parish apprentice^ — 

Petroch Parish v. Stoke FLEmNo Parish (1745), 


(6) Consent of Master. 
i. Necessity for. 

579. General rule — Consent necessary.] — To 

enable an apprentice to gain a settlement by 
serving a second master, the service must be per- 
formed with the consent of the fii'st mastei'. — 
R. V. St. Paul’s, Bedford (Inhabitants) (1795), 
0 Term Rep. 452 ; 101 E. R. 644. 

Anmttatvm : — Bold. R. v. Eudurby (183i), 2 B. & Ad. 203. 

580. .] — An examination stated an 

appi'enticeship, &> a service in appJt. parish with a 
party other than tlie master ; but did not state 
the master’s consent : — Held : (1) the examination 
was bad on the face of it, s(j far as regarded a 
settlement by apprcnticesliip ; although the 
examinant, the apprentice, stated that it was 
agreed, in the indenture, that he should serve the 
last foriy days of his apprenticeship in L., applt. 
parish, “ & I served the last forty days ” in L., 

with H. my master’s father.” (2) The objection 
was sufficiently taken by objecting that it did not 
appear that the examinant served II. with the 
consent of the master, or in any other manner, 
under any indenture of apprenticeship, alleging 
some additional defects, & then proceeding thus, 
** &, the said examinations are too general, & are 
Wiuiting in auificient particularity, in ciich of these 
last-mentioned respects.” — R. v, Lydeard St. 
Lawrence (Inhabitants) (1841), 11 Ad. & El. 
616 ; 1 Gal. & Dav. 191 ; 10 L. J. M. 0. 147 ; 6 
Jur. 32 ; 113 E. R. 547. 

Annotaiiona : — Generally. Retd. R. v. RjHhworth (1842), 2 
Q. B. 476 ; K. v. WeHt lUdinF JJ. (1842), 2 Q. B. 703. 

581. .] — R. V. St. Luke’s, Middle- 

sex (Inhabitants) (1765), 1 Wm. BJ. 553 ; Burr. 
S. C. 642 ; 96 E. R. 319. 

Annotation: — Consd. R. v. Holy Trinity Miuorios (1790), 3 
Torm Hop. 603. 

582. Necessity for express consent to particular 
service.] — R. v, Austiiey (Inhabitants) (1758), 
Buir. S. 0. 441 ; 2 Bott, 446. 

Annoiationa: — ^Apld. R. v. LanKbaiii (1781), (^d. Muff. C!as. 
126 ; R. V. Crodltou (1800), 1 Eu8t, 39. 

583. .] — R. V. Opferton (1775), Burr. S. C. 

802 ; 2 Bott. 448. 

684. .] — R. V. Sandpord (Inhabitants), 

No. 568, ante. 

5g5. ,] — If an apprentice servo a third 

person by on express licence from his master, it is 
a service of tlie original master under the inden- 
tures, & confers a settlement (Buller, J.). — R. 

V. St. John the Evangelist (Inhabitants) 
(1792), Nolan, 165. 

586. .] — Before the expiration of the 

term of an apprenticeship, the apprentice asked 
his mistress leave to go into another service, 
without mentioning where he was goii^. The 
mistress said that she was not against it, if he 
could better himself. The apprentice then went 
& hired himself to B. in another parish for a year, 
at certain wages* He then returned to his 
mistress, & told W what he had done, & she said 
that she was not against it. The apprentice then 
went to his new place, & lived with B. for three 
months: — Held: the service with B. was not a 
service under the indenture ; because there was 
not a particular assent of the mistress to that 
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8eiA. 6 . — SeUlement by appreniiceahip : Sttb-aed, 3, 
B. (b) i, d? it., jc) & {d)J] 

service ; & because the service with B. was not 
as an ^prentice, but as a servant under a contract 
of hiring. — ^R. v. AVhitchubch (Inhabitants) 
(1823), 1 B. & 0. 674 ; 2 Dow. & Ry. K. B. 845 ; 
1 Dow. & Ry. M. C. 452 ; 107 E. R. 211. 
AnwiMima : — ^Apld. R. v. Sblpton (1828), 8 B. & C. 88. 
Diltd. R. V. Banbury (1833). 6 B. & Ad. 176. AlSd. 
R. V. Maidstone (1836), 5 Ad. & Bl. 320. Beld. R. v. 
Sandhurst (1837), 6 Ad. & El. 130. 

687. .] ---> Settlement by apprenticeship 

cannot be gained by services un^r a second 
master, with the assent of the first, unless such 
assent be given to the particular service. — R.- v, 
Maidstone (Inhabitants) (1836), 6 Ad. & El. 
326 ; 2 Har. & W. 108 ; 6 Nev. & M. K. B. 646 ; 
3 Nev. & M. M. C. 668 ; 6 L. J. M. C. 119 ; 111 
E. R. 1188. 


ii. What amounta to. 


688. May be by parol.] — The express consent 
by parol of a first master to a service with a 
second is for the purpose of a settlement a legal 
assignment of the apprentice. — R. v, Langhah 
(Inhabitants) (1781), Cald. Mag. Cas. 126. 

689. Subsetiuent approbation.] — Upon a general 
leave given by his original master to an appren- 
tice to go ^ work, wherever he pleases, the 
knowledge & approbation of any particular 
services, though such knowledge does lot reach 
the master till after the contract for such service 
is made, makes such service a service under the 
indentures.— R. v. Bradninch (1784), Cald. Mag. 
Cas. 461 ;.2 Bott, 462. 

An^tion Refd. R. r. Maidstone (1836), 5 Ad. & El. 

690. .1 — The pauper, an apprentice, being 

about to marry, told his master that he wi^cd to 
provide^ & work for himself, to wliich the master 
consented, & said he might do the best he could 
for himself ; but nothing was said about the 
indentures, & they were not in fact delivered up or 
cancelled ; the pauper afteiwards engaged to 
work with another master, who told the onginol 
master that he had got the pauper at work, to 
which the original master answered, “ I am glad 
of it, he was a bad lad, & I could mcike nothing of 
him *’ :~Held : this was not such a consent to 
the particular service as would confer a settlement 
in the parish whei'e the pauper then lived with the 
second master. — R. v, St. IIblen, Stonegate 
(Inhabitants) (1801), 1 East, 286 ; 102 E. R. 


AniMtaiim Ooziid. R. v. Whitchurch (1823), 1 B. & 0 

v7 

..T J — Whitchurch (Inhabitants 

No. 686, ante, 

602. .] -- The master of several appren 

tices, upon his quitting business, proposed U 
a^gn all his apprentices, without mentioninj 
either their names or number, to S., but no assign 
ment was ever made ; the pauper, one of thi 
apprentices, was afterwards hired by S. as a servan 
for fifty-one weeks ; & her former master, oi 
meeting her, expressed his approbation of he 
having gone into the service of S. ; the session 
having found that there was not a pairticula 
a^ent of the original master to the second service 
& therefore the relation of master & apprentic< 
never subsisted between S. & the pauper, this ct 
thought the sessions well warranted in that con 
elusion. — ^R. V, Ashby-db-la-Zouch (Inhabi 
TANT8) (1817), 1 B. & Aid. 116 ; 106 E. R. 43. 

5* Whitohuroh (1823), 1 B. & C 


693. Giving character.] — Giving a character to 
an apprentice is a constructive assent to his 
service with the jikrty applying for it. — R. v, St. 
Mart, Lambeth (Inhabitants) (1785), Cald. 
Mag. Cas. 633 ; 4 Doug. K. B. 329 ; 99 E. R. 
906. 

694. Giving recommendation.] — R. v, Sand- 
PORD (Inhabitants), No. 668, ante, 

696. .] — An apprentice agreed with his 

master to purchase the rest of his time, & that the 
indentures should remain wdth the master till 
payment of the sum stipulated, part of which 
only was paid : before the expiration of the time, 
he served another man, at tlie recommendation 
of his original master, above forty days ; this was 
held to enure as a service under the indentures. — 
R. V , Chipping Warden (Inhabitants) (1799), 8 
Term Rep. 108 ; 101 E. R. 1293. 

AivwkUioTia: — ^Apld. R. v, Gwlneap (1834), 1 Ad. & El. 162. 

Mentd. Ellon v, Topp (1861), 6 Exoh. 424. 

696. Knowledge.] — Consent of the first master 
may be given after the service with the second 
master has commenced. — ^R. v, Bradstone (1787), 
2 Bott, 454. 

AnnotaHon : — Reid. R. v, Maidstone (1836), 5 Ad. & El. 

326. 

697. Subsequent general assent.] — Where the 
master of an apprentice told him “ that he had no 
further employment for him ho might go where 
he pleased,** & the apprentice hearing of another 
master was going to him, & being met by his 
original master, & asked where he was going, 
answered that he was going to U., to which the 
master replied “ he might go there or where he 
pleased ’* i — Held : this was not such a particular 
assent of the original master to the service with 
U. as would enable the apprentice thereby to gain 
a settlement, though the indentures were not 
delivered up or cancelled. — R. v, Crediton (In- 
habitants) (1800), 1 East, 59 ; 2 Bott, 457 ; 102 
E. R. 23. 

Annolatians : — ^Distd. R. v, Sbobbear (1800), 1 East, 73. 

Apld. R. V. St. Holon, Stonegate (1801), 1 East, 285. 

Gonad. R. v. Maidstone (1836), 6 Ad. & El. 326. 

598. Permission to go & learn trade.] — An 

apprentice offered his master a guinea “ to let him 
off,** to which the master agreed, & was also to 
give him a suit of clothes when the gmnea was 
paid ; but the indentures were not delivered up 
or cancelled. The guinea not being paid, the 
indentures still subsisted in law, & a settlement 
may be gained by serving another master with the 
consent of the first. The sessions ought properly 
to find the fact of such consent, & not merely 
evidence of it ; but having found that on applica- 
tion by the apprentice to his original master for 
leave to serve B., who would not take him without, 
the master said “ he might go with all his heart, 
& that it would be a good tiling for him to learn 
the trade ** : this was holden sufficient evidence 
to warrant the conclusion of the sessions that the 
original master had consented to the particular 
service. — R. v, Shebbear (Inhabitants) (1890), 
1 East, 73 ; 102 E. R. 29. 

AnnotaHon: — Retd. R. v , Sandhurst (1837), 6 Ad. & El. 

130. 


(c) On Death of Master, 

699. Whether settlement gained under new 
master — ^Transfer by widow — With apprentice’s 
oopsent.] — ^Upon a special order it was stated that 
an apprentice, upon the death of his master, was 
with his own consent turned over by the widow, 
who had taken no administration, to another 
master, whom he served. The ct. held it a good 
settlement in the last parish. — ^R. v. East Brido- 
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ford (IMHABITANTS) (1739), 2 Stisa. 1116 ; Burr. 
S. 0. 133 : 2 Bolt, 443 ; 93 E. B. 1068. 

AnfwUaUma R. v, Stockland (1779), 1 Doug:. K. B. 

?• s. 377 ; R. v. Barleston 

a822). 6 & Aid, 780. Refd. 11. v, Tavtotook (1767), 


600. -- — •] — Where F. was bound ap- 

g rentice by indenture in 1764, in the township of 
L & upon the death of his master in 1760 was 
fiussigned by the widow by indorsement on the 
indenture, whereby she acquitted & assigned over 
her api)rentice F. for all the remainder of his 
apprenticeship, & F. served under such assign- 
ment in the township of K., which township for 
the last seven years had regularly relieved the 
family of F. whilst residing in another parish : — 
Held : this was evidence from which the sessions 
ought to have presumed, after such a distance of 
time, that the widow was extrix. & capable of 
assigning the apprentice, &; that F. had acquired 
a settlement in K., & consequently his son who 
had gained no settlement for himself was there 
settled ; & the sessions having drawn a contrary 
conclusion, this ct. quashed the order of sessions. — 
R. V. Baunslby (Inhabitants) (1813), 1 M. & S. 
377 ; 105 F. R. 142. 

AnnotoCion Reid. U. v. Holme St. Cutliboit (1847), 2 
Now Ma«. Ca8. 92. 

601. Service with executor.] — Serving 

out the year with an exor. in another parish is a 
settlement ttiere. — Ladock Parish v. St. Enni- 
DORBJ Parish (1742), 2 Stra. 1164 ; 19 Vin. Abr. 
398 ; 93 E. R. 1102 ; sub nom. R. v. Ladock 
(Inhabitants), Burr. S. C. 170. 


AnwiaHons : — Refd. Crosoombo Parish v, St. Ciithbort la 
Wells Parish (174r»), 2 Stra. 1210. Mentd. Farrow v, 
Wilson (1869), 38 L. J. C. P. 326. 


602. Transfer with consent of executor.] — 

If the master of an apprentice die, & exor., at the 
pauper’s request, agree that he shall go to live 
with another person, a service of foi*ty days with 
such pemon, before the term of the apprenticeship 
expires, gains a settlement under the apprentice- 
ship. — R. 17. Stockland (Inhabitants) (1779), 1 
Doug. K. B. 70 ; 2 Bott, 450 ; Cald. Mag. Cas. 
61 ; 99 E. B. 49. 

603. Transfer with consent of son & 

assignee — Parish apprentice — ^Apprenticeship dis* 
solved by statute.]— Since 32 Geo. 3, c. 57, for the 
regulation of parish apprentices, which i*ecites 
“ that on the death of the master during the term 
of such apprenticeship, the agreement for service 
on the part of the apprentice is at an end, but the 
covenant for maintenance on the part of the master 
still continues as far as his tissets extend, or doubts 
have arisen with respect thereto,” etc. ; Sc then 
enacts that such covenants for maintenance of 
parish apprentices, with whom no more than £5 
shall be given, shall not continue in force longer 
than for three calendar months after the death 
of the master, etc., during which three months 
the apprentice shall continue to serve exors., etc., 
or their appointee ; Sc that within the three months 
two justices of the peace, on application of the 
widow or certain relatives of the master, may, by 
indorsement on the indenture, etc., direct such 
apprentice to serve out his time with the appet., 
such appet. having lived with & been part of the 
family of master, etc., at his de^ith ; but other- 
wise, that such apprenticeship shall be determined ; 
Sc then it provides that nothing thereinbefore 
contained shall extend to any parish apprentice 
but to such only as shall be living with Sc make 
part of the family, or be in the actual employment 
of the original master, etc., or if any subs^uent 
master, etc., appointed under the provisions of 
the Act at the time of the death of such master. 


etc. : — Held : a parish apprentice who was not 
living at the time of his mistress’s death with her 
appointee under 32 Geo. 3, c. 57, though living 
with her son by her individual consent, could not 
gain a settlement in another parish by serving 
another mistress with the consent of the son Sc 
assignee of the original mistress ; given after the 
death of the original mistress ; the contract of service 
being declared by the recital of the Act to bo at an 
end upon the death of the original mistress, unless 
continued in the manner described in 32 Geo. 3, 
c. 57, ss. 2, 3, 4, to which sections the proviso in 
32 Geo. 3, c. 57, s. 5, soems properly to apply. — 
R. 17. Sheepshead (Inhabitants) (1812), 16 
East, 59 ; 104 E. R. 766. 

604. Service with partner.] — A. is appren- 

ticed to B. & 0. partners. The partnership being 
dissolved B. removes Sc A. serves C. & C.’s new 
partner D. After the death of C., A. continues 
to serve D. It not being found by the sessions 
that the service imder D. was with the consent of 
B., this ct. will not refer the service to the appren- 
ticeship. No settlement is therefore gfiined by A,, 
in the parish in which he served Sc resided with D. — 

I R. 17. St. Martin’s, Exeter (Tniiabttants) (1835), 

I 2 Ad. & El. 655 ; 1 Uar. & W. 69 ; 4 Ncv. Sc 
M. K. B. 388 ; 2 Nov. & M. M. 0. 655 ; 4 L. J. 
M. C. 54 ; 111 E. R. 252. 


(d) Parish Apprentices. 

See Poor Law Act, 1927 (c. 14), s. 95 ; Master 
& Servant, VoL XXXIV., pp. 523, 524, Nos. 

605. Necessity for consent of Justices.] — R. i7. 
Barleston (Inhabitants), No. .574, ante. 

006, ,] — The maste* of a parish apprentice 

not having work sufBcicnt for him, proposed to 
him to go to a farm in a different parish, occupied 
by the master’s sister. The pauper assented to 
the proposal, Sc agn^ed witli her to work there for 
a twelve month for his meat Sc drink. Ho worked 
for her for four years Sc four months. During 
the first two years he received fi-om h(»r meat & 
drink. During the third & fourtii ho received 
wages : — Held : (1 ) no settlement wfis gained by 
the service with the 8ist(?r, the service not being 
under the ind(jniur(\s ; (2) thej*e had been a putting 
away of the apprentice without th(^ conscjnt of the 
justices, within Parish AiJprentic(JS Act, 1816 
(c. 139), s. 9, & the pauper did not by his service 
with the sister gain any settlement by hiring Sc 
service. — R. v. Shipton (Inhabitants) (1828), 8 
B. &C. 88; 1 Man. & Ry. M. 0. 394 ; 0 L. J. O. S. 
M. O. 92 ; 108 E. R. 975. 

Annotatvms : — As to (1) Consd. R. v. Daabary (18.33), 5 

B. & Ad. 176. Refd. R. v. Sandhurst (1837), 1 Nev. & 

P. K. B. 296. Asia (2) Refd. R. v. Waindoot, All Saluta 

(1840), 11 Ad. & El. 656. 

607. .] — A parish apprentice, bound for 

seven years to A., served him for four years, when 
A. agreed with B., who carried on the same 
business in another parish, that the pauper should 
work for B., B. paying 5s. a week to A. out of the 
pauper’s earnings ; the pauper accordingly went 
Sc continued to work for B. till the end of his 
apprenticeship, with the exception of ten days 
when he was sent for by A. to assist him duri^ 
illness. B. paid A. at the rate agreed upon, 
deducting for the ten days’ absence dur^ A.’s 
illness : — Held : there being no consent of justices, 
that this was a ” placing out ” or ” putting away ” 
of the apprentice, within Parish Apprentices Act, 
1816 (c. 139), s. 9, and that no settlement was 
gained by the service under B. — R. i7. Wainflebt, 
All Saints (Inhabitants) (1840), 11 Ad. Sc El. 
666 ; 3 Per. Sc Dav. 72 ; 9 L. J. M. C. 31 ; 
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Sect. 6 . — Settlement by apprenticeehip : Sub^aect. 3, 
k»i -P* jd ) ; aub-a&i. 4, A. .g.J 
.118 E. R. 563 ; aiib nom. R. v, Wakefield All 
Saints (Inhabitants), 4 J. P. 74. 

608. New contract made — Necessity for refer- 
ence to original contract.] — parish apprentice, 
who was bound by Jjer onginal master to another 
master by a new indenture of apprenticeship, 
without reference to or recognition of the original 
indenture, which still subsisted in law, does not 
gain a settlement by serving her new master, as 
upon a constructive service of the original master 
under the fli’st indenture ; this being only evidence 
of the first master’s consent to the service with 
the second under a new & distinct contract of 
apprenticeship. — R. v. Christowe (Inhabitants) 
(1809), 11 East, 95 ; 103 E. R. 940. 

Annotations : — ^Apld. R. v. Eoolosfleld (1817), 6 M. & S. 173. 

Consd. li. V. BarloBton (1822), 5 B. & Aid. 780. 

609. .] — Where pauper, a parish 

apprentice, bound tiU twenty-one, served about 
eight years, when it was agreed that he should go 
to C., who was of the same trade with his master, 
to serve liim the remainder of his term. Sc C. 
agreed to pay his master Is. 6d. per week during 
that period, Sc pauper accordingly went to 0., at 
first for a few days on trial. Sc continued serving 
him with his master’s express consent, Sc after he 
had been there three weeks, the original indenture 
was given up by his master to C., A a new indenture 
of apprenticeship made between the j j-uper, his 
father-in-law, his master, Sc O., without reference 
to the original indentm*o, & for a longer period 
than the remainder of the original term, & contain- 
ing some provisions differing from those in the 
original indenture ; — Held : pauper did not gain 
a settlement by serving C. as upon a constructive 
service under the first indenture with his master’s 
consent, although C. continued to pay his master 
the Is. Od. per week under the agreement. — li. v, 
Bcclesfield (Inhabitants) (1817), 6 M. & S. 
173 ; Pratt, 252 ; 105 E. R. 1208. 

610. .] — R. V, Shipton (Inhabi- 

tants), No. 600, ante. 


Sub-sect. 4. — ^Placb op Settlement. 
A. In General. 


See Poor Law Act, 1927 (c. 14), s. 112. 

611. General rule — Place of residence — ^Though 
matter settled elsewhere.] — (1) Apprentice may 
gain a settlement, though the master has none. 

(2) Nor does his settlement depend on his 
master, as that of a wife on her husband for a 
settlement ; but he gains a settlement for himself 
. . . by forty days’ inhabitation (per Cun.). — S t. 
Bride’s Parish v. St. Saviour’s Parish (1706), 
2 Salk. 533 ; Sett. Sc Rem. 80 ; 91 E. R. 453. 
Annotation: — OeneraUy, Reid. It. v. St. Nicholas, Ipswich 

(1736), 2 Sees. Oas. K. B. 231. 

612. Though binding elsewhere.^ — 

An apprentice gains a settlement in the pansh 
where he serves, though bound in another. — R. v. 
Bury-Pomroi (Inhabitants) (.1715), 10 Mod. Rep. 
279 ; Sett. Sc Rem. 296 ; 88 E. R. 727. 

613. .] — If a poor boy be bound 

apprentice by the parish officers, with the consent 
of Justices of the county, to a master residing in a 
different parish Sc county, Sc all the parties, except 
the apprentice, sign the indenture, the apprentice 
will giun a settlement in the parish of the master 
by residing there forty days imder the indenture. — 
R* V. St. Nicholas, Nottingham (Inhabitants) 
(1788), 2 Term Rep. 726 ; 2 Bott, 398 ; 100 B. B. 


R. V. St. 

Sc SI. 373. 


George, Exeter (1835), 8 Ad. 


614. Though service elsewhere.] — 

St. Mary, Colbohurch v. Badcupf (1717), 1 
Stra. 60 ; Sett. Sc Rem. 81 ; 1 Sess. Oas. K. B. 
123 ; 2 Bott, 415 ; 93 E. R. 385 ; avb nom. R. v. 
St. Mary, Colbchurch Sc Ratolippb (Inhabi- 
tants), Fortes. Rep. 306. 

AnnotcMon: — ^Folld. St. John the Baptist, Devises v. SU 

James, Bishops Kenny (1724), 1 Stra. 6U4. 

615. .] — If an apprentice serve 

his master, by day in one parish, Sc lodge on nights 
with his iather in another parish, he does not gain 
a settlement in the master’s parish, although his 
lodging with his father is paid for by the master, 
in pursuance of a covenant in the indentures, but 
he gains a settlement under the indenture in the 
father’s parish. — R. v. St. John the Baptist 
Parish (1724), 8 Mod. Rep. 285 ; Fortes. Rep. 
321 ; 88 E. R. 203 ; axtb nom. St. John Baptist 
Devises (Inhabitants) v. St. James, Bishops 
Kenny (Inhabitants), 1 Stra. 594 ; 2 Ld. Raym. 
1371 ; 2 Bott, 416 ; Foley’s Poor Laws, 3rd ed. 
170 ; avb nom. St. James Parish, Bishops 
Cannings (Chapelby) v. St. John’s Devises, 
Wilts (Inhabitants), Sett. Sc Rem. 120. 

616. .] — If an apprentice serve 

in one place & reside at another, he gains a settle- 
ment at the place where he resides. — R. v. St, 
Peter’b-on-thb-I1ill (1741), 2 Bott, 417. 

617. .] — An apprentice who 

wont to lodge at his mother’s in an adjoining 
parish to that of his master, for tlie purpose of 
getting cured of a disorder, but who continued to 
serve his master aU the time, by going errands for 
him, Sc attending when wanted, gains a settlement 
by such service in the parish where he lodged. 
— ^R. V. Stratford-upon-Avon (Inhabitants) 
(1809), 11 East, 176 ; 2 Bott, 424 ; 103 E. R. 071. 
Annotations: — Distd. U. v. Ribchoster (1813), 2 M. & S. 

3 35. Apld. R. V. Chelmsford (1820), 3 B. & Aid. 411. 

Distd. R. V. Ilkeston (1825), 4 B. & C. 64. Consd. R. v 

Somerby (1838), 9 Ad. 5c El. 310. 

618. .] — A parish apprentice 

having left his master’s service for a certain period. 
Sc gone into the service of another person, returns 
to his master Sc is employed by him as an errand 
boy, the indenture of apprenticeship still being in 
force, Sc no assignment or transfer of it executed. 
During this latter emidoyment he slept for more 
than forty days at his father’s house : — Held : he 
gained a settlement in the parish in which that 
house was situate. — ^R. v. St. George’s, Blooms- 
bury (1846), 1 New Mag. Oas. 438 ; 6 L. T. O. S. 
147 ; 9 J. P. Jo. 772. 

619. Where change of residence — Settlement in 
last place of residence.] — ^Anon. (1724), 1 Sess. Cas. 
K. B. 279; 93 E. R. 82. 

620. .] — ^A poor child may be bound 

apprentice to the inhabitant of another parish Sc 
sh^ be settled where she serves the last forty 
days under the indenture. — ^R. v. St. Margajust’s, 
Lincoln (Inhabitants) (1773), Burr. S. C. 728. 
Annotations : — Ajjdd. R. v. St. Nlohol^, Nottingham (1788), 

2 Term Rep. 726. Be!d. St. Panoras v. CJlapbam (1860), 

2 E. & E. 742. ^ 

621. .] — ^If an apprentice live with 

his master forty days in A. then forty days in B. 
Asthen one day in A. he is settled in A. — R. v. 
Brighthelmston (Inhabitants) (1793), 6 Term 
Rop. 188 ; 2 Bott, 420 ; Nolan, 207 ; 101 E. R. 
106. 


Annotations : — ^Distd. H. v. Topsham (1806), 7 Bast, 466. 
Aldd. R. V. Knaresborongh (1851), 20 L. J. M. C. 147. 


* 622. Apprentice sleeping away at week ends — 
Dissolution of apprenticeship — Settlement in last 
place of residence as apprentice.] — Where an 
apprentice who worked Sc slept at his masters’ 
works in 0. at weekly wages, went with their 
knowledge on Satuitlays Sc Sundays to R., Sc slept 
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there, & returned to his work on Mondays, & was 
received by them, & on the Saturday afternoon 
before Shrove Tuesday, having the night before 
slept at C., received his pay & never returned 

S ' to the service, & slept that & the following 
at R., but on quitting the works on Saturday 
haid not formed any intention not to return, nor 
had he on the Sunday, nor could he fix the time 
when he determined not to return; — Held: his 
settlement was at C., his service having ended on 
his quitting on Saturday. — R. v, Ribchrsteii (In- 
habitants) (1813), 2 M. & S. 1S5 ; 106 E. R. 833. 
Annotations: — Apld. R. v, Ilkestone (182/i), C Dow. & Ry. 
K. B. 64. Diind. Barton v. Hnlmo (1KH3), 27 J. P. 405 : 
R. V. Barton upon Irwoll (1863), 3 B. & S. 004. 

623. .] — By indenture of Sept. 

29, 1845, K. was apprenticed to N. in the township 
of B. for five years ; there were covenants by the 
master to pay weekly wages, & by the father to 
provide board & lodging during the apprentice- 
ship. On each Saturday during the term N.’s 
works closed at two o’clock in the afternoon : 
throughout the term the pauper resided & slept 
every night except Saturday, &; occasionally 
Sunday, at lodgings in B. ; on each Saturday 
after leaving work ho went, until shortly after 
his maniage, to the house of his fatlior, who 
lived in M. : he slept iliere on Saturday night, Ac 
occasionally on Sunday night, & returned to his 
work on Monday morning. Shortly after hi.s 
niariiage, which took place about a year before 
the expiration of the term, he slept at his father- 
in-law’s house, which was also in M., on Saturday 
nights, &: occasionally on Sunday nights. For 
the last eighteen months or two years of the term 
he lodged at the house of 0. in B., except on 
Saturday nights, W'hen C. required the room which 
he occupied for moriibers of her own family who 
came to se*e her on thaiy day. He sh^pt at his 
lodgings on th<i night of Friday, Sept. 27, 1850, & 
about i;Wo in the afternoon of the n(ixt day left 
off work & went to M. & sl^t there that night & 
also on the Sunday night. On the Monday morn- 
ing he retmned to N., & worked one week at the 
same rate of wages, & then left : — Held : he slept 
in M. as an apprentice on the last night of his 
apprenticeship, & therefore gained a settlement 
there. — R. v, Baiiton upon Iuwell (Inhabitants) 
(1863), 3 B. & S. 604 ; 32 L. J. M. C. 102 ; 7 L. T. 
853 ; 9 Jur. N. S. 795 ; 122 E. R. 227 ; sub nom. 
Barton (Inhabitants) v. Hulme (Inhabitants), 
27 J. P. 405. 

624. At master’s house — ^May gain settle- 

ment in parish of residence at week ends.] — 

An apprentice, working with his master dui*ing the 
week in one parish, & sleeping on Saturday & 
Simday nights at his master’s house in another, 
may gain a settlement in the latter paiish by 
inhabitancy under his indenture. A verbal 
agi*eemcnt by a master, *• upon being paid £3 
to set his apprentice at liberty, & to give him 
up his indenture,” does not discharge the 
indenture, so as to fix the settlement of the 
apprentice in the parish where he slept last before 
the making of such agreement. — R. v. Warden 
(Inhabitants) (1828), 2 Man. & Ry. K. B. 24 ; 

1 Man. & Ry. M. C. 277 ; 6 L. J. O. S. M. C. 72. 

B, On Transfer of Service, 

625. General rule — Settlement in parish of new 
master.] — ^An apprentice who is assigned may as 
Bueh gain a settlement in the parish in which he 
serves the master to whom he is assigned. — 
Gaisteb Parish v. Eccuas Parish (1701), 1 Ld. 
Baym. 088,; 1 Const. 580 ; 91 E. R. 1355 ; wb 
nom . Castor (Inhabitants) v. Aiclbs (Inhabi- i 


tants), 1 Salk. 68 ; ai«6 nom, R, v, Aicklbs 
(Inhabitants), 12 Mod. Rep. 663. 

Annotations .•—JLM, Silvertep v, Ashton (1700), FortoH. 

Rra. 308 ; Buoklngton v, St. Miobaol Seblngton (1724), 

2 Ld. Raym. 1352 ; R. v. Bt. Geom's, Hanover Square 

(1734), 2 Bess. CJos. K. B. 17G. Mentd. Mouldsdale v. 

Blrohall (1771). 2 Win. Bl. 820; Master v. Miller (1791), 

4 Term Rep. 320. 

626. .] — A. is bound to B. but serves 

C. his settlement is in C.’s parish. — Holy Trinity 
Parish v. Shoreditch Parish (1716), 1 Stra. 10 ; 
1 Bott, 641 ; 93 E. R. 362. 

Annotations : — Folld. Allhollows on the Wall Parish i». 

St. Olave, Surrey Parish (1723), 1 Stra. 554 ; R. v, East- 

Bridgfford (1739), 2 Stra. 1115. 

627. .] — If an apprentice serve two 

years in one parish, & is turned over by verbal 
agreement to a master in another parish, & there 
serve out his time, he is settled under the 
indentures, in the hist parisfi. — St. Olave Parish 
V. All Hallows on the Wall Parish (1723), 8 
Mod. Rep. 168 ; Sett. & Rem. 116 ; 1 Sess. Cas. 
K. B. 275 ; 88 E. R. 124 ; oub nom, Allhallows 
on the Wall Parish v. St. Olave, Surrey 
Parish, 1 Stra. 554 ; 2 Bott, 443. 

628. .] — St. Gpiorgb Hanover 

Square Parish v, St. James, Westminster 
Parish, No. 632, post, 

629. .] — A parish apprentice may bo 

turned over from A. to B. & from B. to C. & shall 
gain a settlement whore he stTved the last forty 
days. — ^Austwick Parish v, (h-.APiiAM Parish 
(1747), 1 Wils. 158 ; 95 E. R. 518. 

630. .] — Where a mast<}r after giving 

his apprentice leave to get another master, re- 
commended him to go to a particular person in 
the same business, & make an agreement with 
him for his own good, which he accordingly did, 
& served Ids second master two montlis before the 
indentures were given up to him by liis first master, 
such service with the second masicjr ^ined a 
sciltlement in his parish. — R. v. Holy Trinity, 
Mtnohies (Inhabitants) (1790), 3 Term Rep. 
605 ; 2 Bott, 455 ; JOO E. R. 758. 

Annotations: — Re!d. R. v. Ci*odltori (1800), 1 East, 69; 

K, V. Baubuiy (1833), 5 B. & Ad. 170. Montd. JCllcn v, 

Topi) (1851), 20 L. J. Ex. 241. 

631. Hiring out by master.] — If a son be bound 
apprentice to his fatlier, & the father give up his 
indenture to the son, eSc- hires him out in another 
parish, where he serves a yc^or, he is settled in 
the father’s parish ; for tJie indentures not being 
cancelled the apprenticeship continues. — R. v, 
THUR.SLEY Parish (1704), 0 Mod. Rep. 100 ; 87 
E. R. 946. 

532. .] — Upon an order of sessions the 

case was stated specially, that W., a parish girl, 
was bound by indenture an ajiprentice to G. in 
St. George’s parish, where she served forty days ; 

her master afterwards let her out for hire to 
a person in Marybono, where she resided above 
forty days, but tbe master received her wages Sc 
found her clothes. The sessions held, that the 
last service gained her no settlement, Sc conse- 
quently she was settled at St. George’s. But the 
ct. quashed the order, being of opinion, that there 
was no difference between the master’s luring her 
out. Sc her own act ; Sc that it was like the case of 
a binding to A. & serving B. where it has been 
always held to be a settlement in B.’s parish.— 
St. George Hanover Square Parish v. St. 
James, Westminster Parish (1734), 2 Stra. 
1001 ; 93 E. R. 995 ; svb nom, R. v, St. George’s 
Hanover Square, Burr. S. 0. 12 ; • 2 Sess. Cas. 
K. B. 176. 

AnnotaHons: — Reid. R.i>. Holy Trinity (1700), 3 Term Rep. 

758 ; R. V, Bri^tbolmetou (1793), 6 Term liep. 188; 

R. V, St. Paul's, Bedford (1795), 6 Term Hep. 462 ; R. v. 

Crediton (1800), 1 East, 60. 
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Sect, 6. — Settlement by apprenticeahip : Syb-aect. 4, 
B. Sect. 7 ! Sub-aect. 1, A., B., C. & -P.] 

688. Subsequent return to parish of flirat master 
— Service not resumed.] — ^An apprentice, after 
serving out most of hie tune with lus master in S., 
obtained a subsequent settlement in H., by serving 
another master Aere for forty days by the direc* 
tion of his first master, who was to receive 8s. a 
week from the second master for such service : & 
being then dismissed by the second master, the 
apprentice unknown to the first master, & without 
any intention of returning into his service again, 
lodged for one night in the same parish of S., & 
then went into a third parish, & worked for him- 
self for a month, when his term beii^ expired, he 
returned to S., & went with his original master 
to a common fiiend, with whom the indenture 
had been deposited, te take it up ; which he did, 
& canied it away: — Held: the settlement was 
not brought back to S. by such casual lodgmg of 
the apprentice one m'ght in the same parish of 
his master, without any resumption of, or even 
intention to resume, the service with the first 
master under the indenture. — R. v. Sbiarden 
(Inhabitants) (1811), 13 East, 452 ; 104 E. H. 
440. 

Annotation .‘—^Distd. R. r. Iddosleigh (1824), 4 Dow. & Hy. 

E. B. 332. 

634 . Service with second master con- 

tinued.] — WTiere an apprentice served his master 
for six years & nine months in the prrish of 1. 
imder indentures which expired at Midsummer day, 
& then went into the parish of D, & hired himself 
for a month to another master at weekly wages, 
to which service the first master gave his consent ; 
& at the end of that month, the pauper entered 
into a fresh agreement with the second master at 
the like wages, & continued to serve under that 
agreement until June 7, when he was callod out to 
serve in the local militia, which he did for a 
fortnight & returned to his second master on 
June 21 & made a new agreement to serve him as 
before at sixpence a day, & while in that service 
he slept from June 21 to 24 inclusive in the 
parish of I. : — Held : whether the service with the 
second master during the remainder of the term 
was with the consent of the first or not, still the 
pauper’s sleeping for the last three nights in I. 
settled him in that parish, though the first master 
did not know of his sleeping there. — II. v, Iddes- 
LEiQH (Inhabitants) (1824), 4 Dow. & By. K. B. 
332 ; 2 Dow. & By. M. C. 245. 


Sect. 7.--®TTLEMENT BY ESTATE. 

Sub-sect. 1. — Ownership. 

A, In General, 

See Poor Law Act, 1927 (c. 14), s. 113. 

635. Equitable estate sufficient to give settle- 
ment.] — B. V. Natland (Inhabitants) (1774), 
Burr. 8. C. 793. 

AnnoUdiona : — Apld. R. v. WlvoUiiKliam (1781), Cald. Mag. 

Cas. 121. Dbtd. R. v. St. Mfuga^t, Leicester (184^, 

2 Q. B. 559. Beld. R. e. Aalaokby (1836), 5 Ad. & El. 

200 ; R. V. Burgate (1854), 2 O. L. R. 1484. Xcntd. 

Thorpe v. Cole (1 835), 2 Cr. M. & R. 367 ; L. & N. E. Ry. 

V. Easiugton tJnion Assmt. Com. & Easlngtou-wlth- 

Thorpo Parish Council (1925), 95 L. J. E. B. 855. 

686. Must be actually vested.] — B. v, 

Carlton (Inhabitants), No. 734, poet, 

637. Permission to occupy room In chari- 

table Institution insufficient.] — ^A poor widow, 
occupying a room in a charitable mstitution as 
an object of the charity, A; receiving £8 a year as 
such object does not by such occupation either 
gain a settlement or become iir^ovable, though. 


Law. 

by the rules of the charity, she is only liable to 
lose the benefits of it, by ab^nce or misconduct. 

A settlement by estate is founded upon the 
rinciple that a man is not to be removed from 
is own property, but he must have some estate, 
legal or eqmtable, in what he claims. Here the 
pauper had merely i^ermission to occupy imder 
cert^ conditions. Inere is no authority to show 
that the inmate of a hospital of charity has any 
right such, as to exempt her from removability if 
she become chargeable (Lord Campbell, C.J.). — 
B. V, St. Mary Cabtlegate (Churchwardens) 
(1852), 21 L. J. M. C. 106 ; 18 L. T. O. S. 224 ; 
16 Jur. 363 ; attb nom, St. Mary Cabtlegate 
(Churchwardens) v, St. Mary Bishophill the 
Elder (Churchwardens), 16 J. P. 87. 

638. Strict proof of title not required — Instru- 
ment not under seal admissible In evidence.]— 
The question of strict legal title ought not to be 
entertained in cases of settlement. Therefore, an 
instrument not under seal, which professed to 
convey the fee, was held to be admissible evidence, 
with reference to the question of equitable estate ; 
though the instrument could convey no legal 
interest. — B. v. Bidgwell (Inhabitants) (1827), 
'6 B. & C. 665 ; 9 Dow. & Ry. K. B. 678 ; 4 Dow. 
& Ry. M. C. 459 ; 5 L. J. O. S. M. O. 67 ; 108 E. B. 
596. 

Annotations: — Mentd. Freeman v. I. R. Comrs. (1871), 

L. R. 6 Exoh. 101 : Llmmer Asphalto l^avlDg Co. v. 1. R. 

Comrs. (1872), L. R. 7 Exoh. 211. 

B, Eataie of Devisee^ 

639. Whether settlement gained.] — B. v. Sand- 
wich Parish (Inhabitants), No. 720, post, 

640. .] — A devisee of a copyhold was 

admitted after he had resided more thim forty days 
on the copyhold. His son became emancipated 
after the expiration of the forty days, & before 
the admittimee ; — Held : the father by such 
residence gained a settlement which was com- 
municated to the son. — B. v, Thruscross (In- 
habitants) (1834), 1 Ad. & El. 126 ; 3 Nev. & 
M. K. B. 284 ; 2 Nev. & M. M. C. 201 ; 3 L. J. 
M. O. 83 ; 110 E. R. 1156. 

Annotations: — Befd. R. v, Axbridgo (1835), 1 Har. &; W. 

74 ; R. V, St. Ma^, Castlogato (1852), 21 L. J. M. C. 106. 

641. Estate directed to be sold — For pay- 

ment of debts — & surplus divided.] — ^An estate 
being devised to trustees to be sold to pay debts, 
& to divide the surplus, if any, between A. B. &; C., 
A. has an equitable interest in the estate, & by 
residing upon it forty days, gains a settlement. — 
R, V, WrVBUNGHAM (INHABITANTS) (1781), 2 Doug. 
K. B. 767 ; Cald. Mag. Cas. 121 ; 99 E. R. 490. 
Annotationa : — Befd. R. v. Aslackby (1836), 5 Ad. & El. 

200 ; R. V. St. Margaret, Leiooeter (1842), 11 L. J. M. C. 

48 ; R. V. Burgate (1854), 3 E. & B. 823. 

642. Proceeds divided among chil- 

dren.] — Testator, by his will, directed that a free- 
hold estate should bo sold within six months after 
his wife’s death & equally divided between his 
children. He appointed exors., & directed that 
their reasonable expenses should be paid. The 
pauper, who was one of the co-heiresses of testator, 
resided on the devised property for more than 
forty days after the death of the wife, & until it 
was sold under the provisions of the will, when she 
received her share of the purchase-money : — 
Held : she had such a legal title coupled with an 
equitable interest as conferred a settlement by 
estate.— B. v, Burgate (Inhabitants) (1854), 3 
E. k B. 823 ; 2 C. L. B. 1484 ; 23 L. J. M. C. 143 ; 
23 L. T. O. S. 166 ; 18 J. P. 631 ; 18 Jur. 876 ; 
2 W. R. 617 5 118 B. R. 1360. 

648. Estate purchased for less than £30 J — 

A father having purchased a tenement for less than 
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£30» deyised it in trust to be let to farm during 
his daughter’s life, So to pay her the rents after 
deducting the expenses x^Ueld : by forty days* 
residence thereon by porm^ion of the trustee, after 
the father’s death, she gained a settlement. — ^R. v. 
Holm East Waver Quarter (Inhabitants) 
(1812), 16 East, 127 ; 104 E. R. 1037. 

R. v, Thrusorose (1834), 1 Ad. & El. 

126. 


644, ,] — (1) The interest of a tenant 

from year to year, or of the extrix. of such tenant, 
of an estote under £10 a year, passes to her husband 
on their marriage by operation of law, & he 
acquires a settlement by forty days* residence upon 
the estate. 

(2) Though a person cannot acquire a settle- 
ment by a purchase for less than £30 paid, yet 
if he take such estate by devise, he may. So, 
though he cannot gain a settlement, by renting a 
tenement of less value than £10 a year, yet, if such 
estate devolve upon him by operation of law, he 
may ^quiro a settlement by forty days* residence 
upon it ; & it signified not, whether h(^ be a tenant 
from ye^ to year, or a tenant for a term of years, 
the distinction being one of words rather than of 
substance (Bayley, J.). — R. v, Ynyscynhanarn, 
Carnarvon (Inhabitants) (1827), 7 B. & C. 233 ; 
1 Man. & Ry. K. B. 16 ; 1 Man. & Ry. M. C. 77 ; 
6 L. J. O. S. M. C. 9 ; 108 E. R. 710. 

to (1) Apld. R. V, North Ccnioy (1832), 3 

645, Devise in trust to pay rents — Resi- 

dence by permission of trustees.] — R. v. Holm 
East Waver Quarter (Inhabitants), No. 613, 
ante. 

646, Rents insufficient for debts 

& devisee undischarged bankrupt.] — Devise to the 
use of trustees in fee, in trust, after payment of 
debts to receive the rents for the bencht of her 
brother, M., his wife & children, all or any of them, 
during his life, as they should think proper, & 
after his decease, in trust for her nephew, etc. : — 
Held : M. who, after the death of testatrix, by 
permission of the trustees, occupied until his 
death, a cottage in the township where the lands 
devised were situate, did not acquire a settlement 
thereby, the rents & profits of the lands having 
been insufficient to pay testatrix’s debts ; & M., 
at testatrix’s decease, & from that time until his 
own decease, being an uncertified bkpt. — R. v. 
Darlington (Inhabitants) (1816), 6 M. & S. 
493 ; 105 E. R. 1132. 

Annotation : — ^Expld. R. v. Aslaokby (1836), 5 Ad. & El. 200. 

647, Estate pur autre vie.] — ^A. devised to 

his son, who had come into a parish with a certi- 
ficate, an estate in these words. “ My desire is, 
that my son Robert shall live in that part of my 
house as he now does, & at the same yearly rent 
which he now gives, as long as my son John,” to 
whom testator devised the house in fee, ** shall 
enjoy So own the same ” ; — Held : this was a 
devise of an estate pur autre vie, which discharged 
the certificate. — R. v, Cassington (Inhabitants) 
(1831),2B. &Ad. 874 ; 1 L. J. M. C. 8 ; 100 E. R. 
1367. 


C. Estate of Heir-Ai-Lato. 

648, Settlement gained.] — Descent of a copy- 
hold to a certificate man gives him a settlement. — 
R. V. Burcleer Parish (1719), 11 Mod. Rep. 292 ; 
10 Mod. Rep. 430 ; 88 E. R. 1047 ; etio nom, 
Bubclear Parish v. Eastwoodhay Parish, 1 
Stra. 163 ; Sett. So Rem. 90. 

Amio<a«on« .*->-Apld. R. v. Stanfield (1743), Burr. S. C. 205. 
Bxpld. R. V. Great Driffield (1828), 8 B. & O. 684. 

649. , .] — Where a person settled in A. has 

an estate descended to mm in B. he cannot be 


sent thither, though if he was there he would be 
irremovable. — Wookey Parish v. Hinton- 
Blewet Parish (1721), 1 Stra. 476 ; 93 E. R. 
644. 

AnnataiUm , : — Befd. Ovor-Norton v. Salford (1764), 1 Wnu Bl. 

45. 

660. .] — ^A child cannot be with the grand- 
mother for nurture. So a boy with her cannot be 
removed if he has an estate in the parish. — 
Hasfield Parish v. Purlby, Gloucestershire 
Parish (1740), 2 Sfcra. 1131 ; 93 E. R. 1082 ; sub 
nom. R. V. Haspietj), Burr. S. O. 147. 

Annotation : — Apld. II. v. Houghton lo Spring (1801), 1 East, 

247. 

651. Necessity for forty days* residence.] — 

R. V , Wyley, Wilts (Inhabitants), No. 675, post. 

652. .] — A. agreed to give a cottage 

to his grandson on liis marriage, but there was no 
conveyance ; the grandson entered, fitted it up 
at his own expemse. So lived in it several years ; 
then the grandfather died intcstat>e, leaving an 
only child the mother of the grandson who never 
entered on the cottage or received or demanded 
any rent for it ; then the mother died, leaving a 
husband So an only son : — Held : the liusband was' 
not tenant by the curtesy ; the son, the above 
grandson, was seised in fee ; So consequently he 
gained a settlement by residing on it forty days. — 
R. V. Great Paringdon (Inhabitants) (1796), 6 
Term Rep. 679 ; 101 E. R. 768. 

D. Estate of Next of Kin. 

653. Whether settlement gained — Administra- 
tion not taken out — Person taking possession not 
solely entitled.] — Ijoasehold cottage gives no settle- 
ment by living in it, unltjss tlie person by taking 
out administration becomes legally entitled to 
it.— WoD WORTHY V . Parrin(3ton (1737), 1 Sees. 
Cas. K. B. 401 ; 93 E. R. 117 ; sub nom. R. v. 
WiDWORTHY (Inhabitants), Andr. 4 ; Burr. S. 0. 
109 ; sub nom. Widwelt,y Parish v. Parringdon 
Parish, Lee temp. Hard. 392. 

Annotations: — ^FoUfl. R. v. North Curry (1781), Oald. Mag. 

Cob. 137. Reid. R* v. HorHloy (1807), 8 East, 405. 

654. .] — It. V . North Curry 

(Inhabitants) (1781), Cald. Mag. Cas. 137. 
Annotation: — Reid. II. v. IIorHley (1807), 8 East, 405. 

665. .] — It. V . Chew Magna 

(Inhabitants) (1783), Cald. Mag. Cas. 365. 

656. Husband gains no settle- 

ment.] — P. went about thirty-seven years ago to 
live in the house of T. in the parish of C. M., So 
in the course of a year married T.’s daughter, who 
was living with her father. The house was held 
by the father under a lease for > 601 * 8 , determinable 
on three lives. T. died about thirty-six years 
ago intestate, leaving a widow, a son, So his 
daughter. The widow So daughter, with P., her 
husband, were living in the house at T.’s death, So 
the widow continued there till her death, about 
six years ago, So the daughter & P. to the present 
time ; but it did not appear that letters of adminis- 
tration were taken out : — Held : P. did not by 
such residence, acquire a settlement in C. M. — 
R. V. Canford Magna (Inhabitants) (1817), 6 
M. So S. 356 ; 105 B. R. 1275. 

Annotation: — FoUd. R. v. Okoford Fitzpolno (1830), 1 

B. & Ad. 254. 

667. .] — ^P. being lessee of 

a tenement for ninety-nine years, determinable 
upon three lives invited B., who had married his 
daughter, to reside upon pai*t of the premises. The 
latter did reside there until the death of P. in 1791. 
P. left a widow, three sons & a daughter, the wife 
of B. ; & B. & his wife continued after the death 
of her father to reside on the same part of the 
premises occupied by them before ; two of the 
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Std, 7 . — Setttemerd by estate: Sub-aed. 1, 2>., E., 

F., O, <fe H.1 

sons of P. occupying other parts, & ea<;h of them 
pa^^ng one-third of the rent. B, paying the other 
third. A part of the premises having fallen into 
decay, one of the sons of P. gave it up, & B. had 
possession of that part, & afterwards paid two- 
thirds of the rent, & he continued to occupy until 
1823, when the last of the lives dropped, & since 
that time he continued in possession by permission 
of the landlord. It did not appear that letters 
of administration had been taken out after the 
death of P. : — Held : B. did not by such residence 
gain a settlement. — R. v, Okeford Pitzpaine 
(Inhabitants) (1830), 1 B. & Ad. 264 ; 0 L. J. O. 
S. 0 2 : 109 E. R. 781. 

668. Person taking possession solely 

entitled.]^ — ^A sole next of kin has such an equitable 
interest in a leasehold tenement of the imestate, 
that she gains a settlement by residing forty days 
in the same parish after intestate’s death, before 
admimstration granted to her. It matters not 
that the widow of intestate survived him, if she 
died afterwards without having taken out adminis- 
tration, leaving tlio other sole next of kin to 
intestate. But nb settlement is gained by the 
mere relation back to the death of intestate of the 
letters of adipinistration when granted, teken out 
only eighteen days before the next of kin parted 
with her interest in the loiisehold ; so as to 
connect the residence for those eighteen days with 
a residence by such next of kin in san. e parish 
for more tlian forty days, after the deaths of 
intestate & his widow, bc‘fore such administration 
granted.— R. v, Horsley (Inhabitants) (1807), 
East, 406 ; 103 E. R. 898. 

Mentd. Banioit v. Guildford (IS.'iri), 11 Exoli. 

lU ; I urijei r. Burru’B (1802), 2 B. & S. 435 ; i/t ihc Qoodat of 

1 ryse, 11904] 1*. 301. 

669. Estate not distributed — Husband gains 

no settlement.] — The lord of a manor granted a 
lease of a cottage for thirty-one years to A., who 
resided in it above a year, & died, leaving a 
widow & three dauglil.era. Administration was 
granted to tlie widow, but no distribution of the 
estate was made. After his death, the widow, 
&, by lier permission, one of the daughters & 
her husband resided in it some yeai’s : — UeW. : the 
daughter, or her husband in her right, had not any 
equitable estate in the cottage, & no settlement 
was gained by their residence in it. — R. r. Berks- 
JpLL (Inhabitants) (1823), 1 B. & C. 642 ; 3 
Dow. & Ry. K. B. 9 ; 1 Dow. & Ry. M. C. 467 ; 
107 E. R. 200. 


li. t>. Northwoald Bassett (1824). 2 
(1836), 5 Ad. & El. 
200. Reid. ft. t?. St. Margaret, Leicester (1842), 2 Q. B. 

OOUs 


E, Estate of Personal Repreeentaiive, 

660. Settlement gained — By executor — Estate 

imder ten pounds a year.]— It is very true, that a 
share not amoimting to £10 a year, of a tenement 
of above £10 a year in value, will not do. But 
here he has a right as exor. The value therefore 
is totally immaterial ; because, by common law, 
no person can be removed from bis own : & one 
who has a right to reside, irremovably, does 
thereby gain a settlement, if he resides forty days 
(VViLMOT, J.}.— R. V. UtTOXETER (INHABITANTS) 
(1766), Burr. S. C. 638 ; 2 Bott, 499. * 

AnnoUdion : — Reid. R. v. Stone C179.S), 0 Term Rep. 295. 

661. Will not proved.] — The 

exor. of a tenant from year to year of an estate 
under »10 a year may gain a settlement by 
^dmg on it forty days; & though he do not prove 
the will, still the term is in lum. — R. v. Stone 


(Inhabitants) (1796), 0 Term Rep. 296 ; 2 Bott, 
617 ; 101 B. R. 661. 

AnnoUUiona: — ^Apld. R. v. Bnrgate (1854), 23 L. T. O. S. 
155. Reid. R. V, Ynysoynhanam (1827), 7 B. 8c C. 233. 

662. By administrator.] — ^A. rented a 

house in applt. parish of L. as tenant from year 
to year, & died. His widow, a fortnight after 
his death, told the landlord that she wished to 
pay the rent weekly ; he assented, & she paid it 
weekly for the following nine months, when she 
quitted on a week’s notice. Two months after 
her husbadd’s death, the attorney for resp. parish, 
which had relieved the widow, told her she had a 
right to take out administration if she chose, & 
if she would leave it to him, he would do whatever 
was necessary ; she assented. The letters of 
administration were obtained, & the pauper 
resided forty days afterwards in applt. parish. 
The sessions found that the administration was 
fraudulently taken out by the direction & at the 
expense of resp. parish, for the purpose of settling 
the pauper in applt. parish : — Held : as the 
widow was not only entitled, but bound by law, 
to take out administration, there was no fraud in 
the transaction which could prevent her from 
taking, as administratrix, her husband’s interest 
as yearly tenant, & thereby acquiring a settle- 
ment. — R. V. Great Glenn (Inhabitants) (1833), 
6 B. & Ad. 188 ; 2 Nov. & M. K. B. 91 ; 1 Nev. 
& M. M. 0. 168 ; 2 L. J. M. C. 09 ; 110 B. R. 762. 
Annotation Refd. R. v. Halifax (1855), 4 E. & B. 647. 

663. .] — On application to justices 

for an order of removal, the settlement alleged 
was an interest in land acquu*ed by the pauper as 
administrator. The examination stated this 
interest, & the grant of the letters of adminis- 
tration, with names & dates ; &, together with 
the examination, there were sent to applt. parish 
copies of letters of administration corresponding 
in names & dates with the letters described in the 
examination : but the examination did not 
expressly show that any letters of administration 
were produced before the justices, nor was any 
notice given to applts. of their having been 
produced : — Held : the examinations were not, 
on that ground, insufftcient ; for it must be 
assumed that the letters sent to applt. parish 
were before the justices. — K. v, St. Anne, West- 
minster (Inhabitants) (1845), 7 Q. B. 215 ; 

1 New Scss. Cas. 608; 14 L. J. M. C. 113; 5 

D. T. O. S. 71 ; 9 J. P. 621 ; 9 Jur. 468 ; 115 

E. R. 481. 

Annotation : — Refd. R. v. High Blcklngton (1 846), 2 Now Sobs. 
Cos. 326. 

F, Estaie in Remainder or Reversion, 

664. Whether settlement gained — Necessity for 
estate to be in possession.] — E., being seised in 
fee of a cottage, demised the same to the over- 
seers of the poor for one thousand years, reserving 
a peppercorn rent, &; continued to reside there. 
Bcang sick, his daughter & her husband came, by 
permission of the parish oiRcers, to reside with & 
take care of him : after his death, the daughter; 
being his heir, they continued to reside there 
above forty days, claiming a right to the posses- 
sion : — Held : they thereby gained a settlement, 
being entitled to the reversion, & the residence 
not being fraudulent. — R. v. Staplegrovb (In- 
habitants) (1819), 2 B. & Aid. 627 ; 106 E. R. 
468. 

ivtwwvwtto . — ^Distd. R. ». Wlllou^by-wlth-SloothbT (1829), 
10 B. & 0. 62. Retd. R. V. Belford (1829), 10 B. & C. 54 ; 
R. V, Ringstead (1829), 7 L. J. O. S. M. C. 103. 

665. .1 — ^An estate in remainder will 

not confer a settlement. It must be vested in 
possession. — ^B. v. W illoughb y- with-Sloothb y 
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(Inhabitants) (1829), 10 B. & G. 62 ; 5 Man. & 
By. K. B. 82 ; 2 Man. & By. M. C. 545 ; 8 L. J. 
O. S. M. 0. 32 ; 109 B. B. 374. 

666. .] — Testator, by liis will, devised 

to his daughter E., the widow of his late son M., 
part of a messuage or tenement therein described, 
to hold to her & her assigns for & during the 
term of her natural life, if she should so long 
continue a widow & unmarried, & from & after 
her decease, or day of marriage, which should 
first happen, he gave & devised the premises, 
before given to his wife, & also other real property 
therein mentioned, unto the four children of his 
late son, M., deceased, in fee : — Held : by this 
devise, the children of M. took no estate in any 
part of the property devised till after the death 
of B., & consequently, one of them, a pauper, who 
came, during the lifetime of his mother, to reside 
in the parish where the lands not given to E. for 
life were situate, gained no settlement by estete. 
— ^B. V. Ringstead (Inhabitants) (1829), 9 
B. & C. 218 ; 4 Man. & By. K. B. 67 ; 2 Man. & 
By. M. C. 71 ; 7 L. J. O. S. M. C. 103 ; 109 E. R. 
82. 

Annotationa : — Beld. H. v. WillougUby-witli-Sloothby (1829). 

10 B. &; G. 02. Mentd. Attwator v. Attwatur (1863), 18 

Boay. 330 ; Barnet v. Barnet (1861), 29 Beav. 239; 

Ralph V. CJarrlck (1879). 11 Ch. D. 873 ; llhodoH v. Rhodes 

(1882), 7 Apn. Gas. 192 ; lie WlUatts, WUlatta Artley, 

[10051 ICh. 378. 

667. .] — If A. residing on a cottage 

of his own, grant it by lease & release to B. in 
fee, in consideration of £30 with a proviso “ that 
A. shall live in & occupy the cottage with the 
appurtenances as he therotofoi*e had done & then 
did for life ; B. has not such an interest during 
A.’s life as will enable him to gain a settlement I 
by a residence on the estate. — R. v. Eatington 
(Inhabitants) (1701), 4 Term Rei). 177 ; 2 

Bott, 615 ; 100 E. B. 969. 

Annotaiiorift : — Apld. R. V. Ringstead (1829), 4 Man. & Ry. 

K. B. 67. Folfd. R. t>. Willoughby-wlth-Sloothby (1829), 

10 B. & C. 62. Mentd. Rabbeth r. Squire (1859). i Be G. 

J. 406. 

668. Doubtful & contingent Interest.] — 

Where a pauper purchased a leasehold tenement 
for less tlian £30, & afterwai-ds conveyed tlie whole 
term to one, in trust to let the premises, & out 
of the rents and profits to repay himself £10 
advanced thereon, & then to apply the rents & 
profits to the separate use of the pauper’s wife 
during her life, & afterwards to the pauper’s own 
use for life if he survived her, & afterwards 
amongst their children : & the trustee suffered 
the pauper to continue to reside in the house for 
above forty days, till becoming chargeable to the 
parish he was removed : — Held : he gained no 
settlement by such residence : for he had no 
immediate interest remaining in liim at the time, 
but at most a doubtful & contingent future 
interest ; it being uncertain whether the £10 
would ever be paid off, & even if it were, not 
giving him any right to reside upon the premises. 
— R. V. TalRRant Launceston (Inhabitants) 
(1803). 3 East. 226 ; 102 E. R. 684. 

Annotation : — Distd. R. v, Ardlcigh (1837), 1 Jur. 403. 

G. Estate at Will, 

669. Whether settlement gained.] — A lease at 
will gains a settlement. — C ranly- Parish v . St. 
Mart Guilford Parish (1722), 1 Stra. 502 ; 93 
E. R. 661. 

Annotations: — ^Apld. R. v. Butiey In Suffolk (17371, 2 Stra. 

1077 ; R. V, Duns Tow (1756), Burr. S. C. 398. Ezpld. 

R. V. Chew Magna (1830), 8 L. J. O. S. M. C. 80. 

670 . .] — R. V, Duns Tew (Inhabitants) 

(1756), Burr. S. C. 398 ; Say. 311 ; 96 B. B. 891. 
^nno^ons .*-~Apld. 1?. w. Soamer (1796), 0 Term Rep. 554. 

Reid. Roger4 v. Harvoy (1858), 5 C. B. N. S. 3. 


671. .] — Where a son having agreed to 

purchase a piece of land for £65 applied to his 
father who consented to advance £20 left to his 
wife on condition, that a house should be built 
by the son on the land, which the father & mother 
were to have for their liv(?s & the life of the 
survivor, He afterwards, the same to go to the 
son, but the father & mother were not to sell or 
dispose of it, nor to take any other family into 
the house ; but tliis agreement was only by 
parol ; & afterwards the father advanced the 

£20 & the son completed the purchase & the land 
was conveyed to him in fee, & he built a house, 
of which the father & mother took possession 
with his consent & lived in it for three years, 
without paying any rent, when the father died & 
the mother continued in possession : — Held : the 
father did not gain a settlement by the residence 
on the land nor was the mother entitled to reside 
on it irremovably. — R. v, Standon (Inhabitants) 
(1814), 2 M. & S. 461 ; 105 E. R. 452. 

672. .] — Tlie taking a grant of a licence 

from the lord of a manor to erect a cottage on a 
piece of land, rendering an annual rent of 10«. 6d, 

09 a quit rent. & also a gi’ont of a license to in- 
close a piece of ground for a garden to the cottage, 
both being parts of the waste, & building a 
cottage thereon & residing in it a year & a half, 
were held not to confer a settlement ; this bei^ 
a license only, & not a grant of any interest in 
land. — R. v. Horndon-on-thr-IIill (Inhabi- 
tants) (1816), 4 M. & S. 662 ; 106 E. R. 942. 
Annotations .—Apld. K. r. Godclington (1823), 2 B. & C. 

129 ; R. V. Hagwortbingbam (1823), 1 B. & G. 634. Retd. 

]i. V, Gii(bUngt.on (1845), 14 L. J. M. G. 182. Meutd. 

Wood V. Loodbittor (1845), 13 M. & W. 838. 

673. .]— R. V, CiiEDisToN (Inhabitants), 

No, 830, post, 

674. ,] — ^A. being seised in fee of a close 

of land, gave a small piece by parol to B., who 
built a cottage on it, & resided in it fifteen years, 
when A. told him he had sold the land to 0., & 
asked B. to give him possession & to sell him his 
right ; A. agreed to give B. £3 for giving posses- 
sion, & that B. should take the materials ; B. 
pulled down tlie cottage & carried away the 
materialB, & delivered possession to C. ; — Field : 
B, did not gain any settlement by residing in the 
house. — R. tr. Chew Magna (Inhabitants) (1830), 

10 B. & C. 747 ; 5 Man. & Ry. K. B. 035 ; 3 
Man. & Ry. M. C. 53 ; 8 L. J. O. S. M. C. 80 ; 
109 E. R. 627. 

H, Estate Acquired hy Adverse Possession, 

675. Period of possession necessary to gain 
settlement.] — (1) A cottager having been thirty 
years in possession : — Held : a good settlement. 

(2) His heir-at-law gains a settlement by 
residing forty days in such cottage after his death. 
— R. V, Wyley, Wilts (Inhabitants) (1724), 2 
Sess. Gas. K. B. 121 ; 93 E. R. 162 ; sub nom, 
R. V. WiLBY Parishioners, 8 Mod. Rep. 287 ; 
siih nom, Abhbrittlk Parish v, Wyley Parish, 
1 Stra. 608 ; 2 Bott, 492. 

AnnotaitUms : — As to (1) Reid. R. v. Gold Ashton (1768), 

Burr. S. C. 444. GenmiXLv, Reid. R. v, Butterton (1796), 

6 Term Rep. 554. 

676. .] — ^Adverse poss^ion of a cottage 

for more than twenty years will gain a settlement. 
— R. V, Bitton (Inhabitants) (1768), Burr. S. 0. 
631 ; 2 Bott, 501. 

677. ,] — ^Possession of a cottage for more 

than twenty years, though not altogether adverse, 
will gain a settlement. — R. v, Garway (Inhabi- 
tants) (1768), Burr. S. C. 632 ; 2 Bott, 600. 
Annotation: — JHM, K. v, Cuddlngton (1845), 1 New Mag, 

Oas. 860. 



272 


Poor Law. 


Sect. 7 . — Settlement by estate: Svb-aect, 1» H. <fe JQ 

678, .] — ^Where the pauper’s father upon 

his marriage obtained from liis father-in-law a 
spot of ground, though without any conveyance, 
upon which he built a house & enjoyed it during 
h& life, & it afterwards descended to liis eldest 
son, who enjoyed it also on the whole near twenty 
years & never received any interruption from the 
donor or his heirs or any claim of ownership from 
them : — Held : the younger children of the person 
who built the house could not be removed from 
that parish. — B. v. Butterton (Inhabitants) 
(1796), 6 Term Bep. 664 ; 2 Bott, 618 ; 101 B. B. 
690. 

Annotation Mentd. BryOgcs v. Kilbiime (1702), cltod in 
6 Vos. p. 680. 


679. .1 — A settlement by estate was 

claimed for H. under the following circumstances : 
— ^I'remises were demised for three lives, which 
expired in 1784, & a lease for other lives was then 
granted to a new tenant, who paid rent under it 
during ah the time after mentioned. At the time 
of the execution of the lease, W. was in possession, 
& claimed to hold, on the ground that one of the 
lives in the first'lease was still in existence. He 
continued to hold for twenty-six years, A then 
died, more than twenty years before the settle- 
ment came in question. His widow retained 
possession for sixteen years, in the last of which 
she devised. the premises to her daughter, the wife 
of H. in fee, & appointed her extrix. & residuary 
legatee ; at the same time expressing a doubt 
whether the premises did not belong to the party 
who became lessee in 1784, She left other sons 
& daughters. On her death, II. & his wife, who 
had been living with the mother on the premises, 
retained possession for three years, at the end of 
which H. conveyed them to a purchaser by feoff- 
ment & livery of seisin. No probate of the 
mother’s will was obtained. Neither W. nor the 
parties holding after him over paid any rent. 
The lives in the second lease had not expired when 
the settlement came into dispute : — Held : H. did 
not acquire a settlement by residence on the 
premises after the death of his wife’s mother, there 
having been no adverae possession for twenty years 
by W. or those who succeeded him, & H.’s wife 
not having taken any interest which could give a 
settlement, as extrix. of her mother. — B. v. 
Axbridqe (Inhabitants) (1836), 2 Ad. & Bl. 620 ; 
1 liar. & W. 74 ; 4 Nov. & M. K. B. 477 ; 3 Nev. 
& M. M. C. 44 ; 4 L. J. M. O. 81 ; 111 B. B. 
201 . 

680. .] — Grandfather gave the father a 

piece of land, on which he immediately built a 
house, & continued in possession for thirty years, 
without paying any rent or acknowledgment, some- 
times residing in the house with liis family, & at 
other times letting it, & receiving the rent : — 
Held : the son, who ceased to be a part of his 
father’s family fifteen years after the building of 
the house, was entitled to the settlement which the 
father gained by residing in the house. — ^B. v. 
Oalow (Inhabitants) (1814), 3 M. & S. 22 ; 2 
Bott, 633; 106 B. B. 620. 


681. .] — ^The husband of a pauper being 

settled in parish A., in 1800 enclosed a small 
piece of waste land in parish B. from a common, 
h held &, cultivated it imtil Christmas, 1827, 
when he sold it & conveyed it to a purchaser. 
From the year 1800 to 1825 he resided out of parish 
B. ; but in the year 1825 he removed to that parish, 
& in 1826 built a hut on the land, & lived m it a 
vear & a half. In the years 1806, 1811, & 1817, 
the parish officers & frediolders perambulated the 


parish for the purpose of markin g their boundaries, 
& asserting their rights of common. On those 
occasions f^ey pulled up a portion of the fence to 
the land so enclosed, & dug up part of the bank, 
& rode through the enclosure. In 1820 or 1822 
a like perambulation was made by the direction 
of the lord of the manor, when similar acts were 
done. No acknowledgment was paid to the lord 
of the manor for the land : — Held: (1) there was 
an adverse possession, & the husband of the pauper 
gained a settlement by estate in B. 

(2) I doubt very much whether the lord of the 
manor could take advantage of the entries made 
by the parishioners in 1806, 1811 & 1817 ; for they 
were not made for his benefit, but for that of the 
parish (Pabkb, J.). — B. v. Woobubn (Inhabi- 
tants) (1830), 10 B. & C. 846 ; Pratt, 276 ; 6 
Man. & By. K. B. 723 ; 3 Man. & By. M. 0. 126 ; 
8 L. J. O. S. M. C, 93 ; 109 B. B. 663. 

Annotationa : — Aa (o (1 ) FoUd. R. v. Ponsax (1 832), 3 B. & Ad. 

815. OenerdUy, Mentd. Worssam v. Vandenbrando (1868), 

17 W. R. 53. 

682. .] — A. enclosed an acre of land from 

a common, & built a house upon it, for which 
the parish gave him materials. Fourteen years 
after he gave, by parol, part of the land so enclosed 
to B., who built a cottage on it, & afterwards 
enclosed a further portion of the common ; & B. 
occupied the whole premises for about sixteen 
years. The copyholders, who were accustomed 
every seven years to break down the fences of 
encroachments on the common, twice broke down 
the fences between the common the new land 
thus enclosed by B., the fence between the new 
& the old enclosure having been previously 
removed, & passed over that part of the land which 
had been newly enclosed by B. : — Held: B. 
gained a settlement by estate. — B. v. Pbnsax 
(Inhabitants) (1832), 3 B. & Ad. 816 ; 1 L. J. 
M. 0. 82; HOB. B. 299. 

683. .] — In 1769, A. enclosed a ^iece of 

land from the waste, & built a cottage on it, pay- 
ing the yearly sum of 2s. 6d. to the lord of the 
manor, & upon a further inclosure of land for a 
garden that payment was increased to 3s. A. 
continued in possession of the cottage & garden 
until his death in 1829, & was succeeded by his 
son, who continued to occupy the same premises : 
— Held : this payment could not be considered in 
the nature of a chief or quit rent, but as an 
acknowledgment of the lord’s title, &, therefore, 
no settlement was acquired by estate. — B. v. 
OUDDINGTON (1845), 1 New Mag. Cas. 369 ; 2 
New Sess. Cas. 10 ; 14 L. J. M. O. 182 ; 6 L. T. 
O. S. 172 ; 9 J. P. 713 ; 9 Jur. 938. 

684. How setUement by adverse possession de- 
feated — ^Not by entry to assert right.] — B. v. 
Wooburn (Inhabitants), No. 681, ante. 

686. .] — B. V. Pbnsax (Inhabi- 

tants), No. 682, ante. 

686. Payment of small rent as acknow- 

ledgment of title.] — B. V. CUDDINGTON, No. 683, 
anie. 


I. Husband Acquiring Estate by Marriage. 

687. Whether husband gains settlement — ^Estate 
vested In trustees.] — ^Mbrbsly v, Granborough 
(Inhabitants) (1718), Fortes. Bep. 302 ; 92 B. B. 
862 ; sub nom. Murslby Parish v. Grand- 
borough Parish, 1 Stra. 97 ; 1 Sess. Cas. K. B. 
133 ; 2 Bott, 491 ; sub nom. Gramborough 
Parish v. Murslbt, Bucks Parish, Sett. & 
Bern. 87. 

^nnotaWofw .—- Oonid. R. & Heaver l^h OverB^ v. 
Sandwich Parish (1733), Chm. 76 ; B e. Stone (m 
6 Term Rep. 295. BiU. R. v. West Shelford (1751), Burr. 
S. O. 307. 
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688. Wile retaining possession — 

Estate subject to mortgage.] — cottago leased for 
ninety-nine years determinable on lives, pur- 
chased by the pauper’s wife before marriage, was 
in the lifetime of her fli*st husband conveyed by 
them to a trustee in trust that lie should by sale 
or mtge. raise £10, for the benefit of the parish 
by whom the family had been before relieved to 
that amount, interest &; charges, & after payment 
of the same, in trust to reassign the premises. The 
parties always continued in possession ; & it did 
not appear whether the money were ever paid ; 
or what was the value of the cottage ; — Held : 
on the death of the first husband, the pauper who 
married the widow gained a settlement by residing 
forty days in the cottage of which she had retained 
the possession.— R. r. Edington Parish (1801), 
1 East, 288 ; 102 E. R. 112. 

689. For separate use of wife.] — 

R. V, OFPfjHUBCii (Inhabitants), No. 381, ante. 

890. Residence by husband 

pending sale directed by testator.] — N., by his will, 
after directing payment of debts & legacies, devised 
lands in trust to sell, the trustee to stand possessed 
of the moneys arising fi*om such sale upon tmst 
to pay & divide the same equally among the 
devisor’s nine children ; &; he gave & bequeathed 
the shares of such daughters as should bo married 
at the time of his decease to & for their own 
separate & absolute use ; their respective receipts 
alone to be discharges for the same. Pauper, 
b<^fore the death of N., was married to one of the 
daughters, & lived with her in a house, part of the 
devised estates, as tenant to N. After the death 
of N., pauper continued to occupy & reside in the 
house as tenant to the trustees, paying them rent. 
They divided the rents monthly among the nine 
children. Such residence by the pauper, & divi- 
sion of rents by the trustees, continued for two 
years after N.’s death. The estates were then 

sold, & the proceeds divided according to tlie will, 
pauper receiving his wifcj’s share : — Held : the 
pauper had not, diu*ing his residence after the 
death of N., such an equitable estate or right as 
conferred a settlement. — R. v. St. Margaret, 
Leicester (Inhabitants) (1842), 2 Q. 13. 5.59 ; 
1 Gal. & Dav. 025 ; 1 1 L. J. M. C. 48; 0 Jur. 
503 ; 114 E. R. 220. 

Annotaiion : — Beld. U. v. Burgato (1854). 3 K. & B. 823. 

691. Estate purchased by wife for less than 

thirty pounds.] — Husband of a woman, who when 

sole, had purchased for less than £30, gains a 
settlement by marrying her, & then communicates 
that settlement to his wife. — I lmington v. Mickle- 
ton (1760), 1 Wm. Bl. 598 ; 96 E. R. 340 ; snb 
nom. R. V. Itjongton (Inhabitants), Buit. S. C. 
500. 

Annatatiana : — Conid. R. v. Ynyscs'iihanarn (1827), 7 B. & C. 

233. Apld. K. v. North Cerney (1832), 3 B. Ad. 463. 

692. Wife executrix & residuary legatee — 

Will not proved.] — ^A. occupied a tenement of £10 
a year & died, leaving three children, to two 
of whom he bequeathed 5 a. each, & to the latter, 
whom he made extrix., the residue of his property. 
The pauper, who had before married the extrix., 
resided on the tenement above forty days, & paid 
rent for it ; this was held to gain him a settle- 
ment, though the wife never proved the will. — 
R. V. Netherseal (Inhabitants) (1791), 4 Teim 
Rep. 258 ; 100 E. R. 1006. 

Annotaiiqps : — Distd. R. u. South Lynn (1794), 5 Term Rep. 

664. Ckmsd. H. r. Helsbam (1831), 2 B. & Ad. 620. 

693. Wife & sisters coparceners.] — 

While the pauper resided in the parish of B. a 
freehold estate descended to his wife & her sisters 
as coparceners in the same parish, & in a month 

J. — ^VOL. xxxvii . 


after the pauper & his wife contracted to sell their 
share, but the conveyance was not actually 
executed for more than forty days after their title 
accrued : — Held : the pauper was thereby settled 
in B., although the estate during all the time was 
in the occupation of another. — R. v. Dorstone 
(Inhabitants) (1801), 1 East, 296 ; 2 Bott, 563 ; 
102 E. R. 115. 

Annotation : — Apld. XL <*. Ardlelgh (1837), 7 Ad. & M. 70. 

694. Wife yearly tenant — Rent below £10 

a year.] — R. v. Ynyscynhanarn, Carnarvon 
(Inhabitants), No. 644, ante. 

695. .] — A man marrying a 

woman, who, after the passing of 59 Geo. 3, c. 50, 
has become a yearly tenant of premises at a rent 
of less than £10 per annum, gains a settlement by 
forty days’ residence thereon. — R. v. North 
Cerney (Inhabitants) (1832), 3 B. k Ad. 463 ; 
1 L. J. M. C. 39 ; 110 E. R. 167. 

696. .] — (1) A woman, being 

yearly tenant at 50 a. a year, marries. Her hus- 
band, by forty days’ residence on tht* premises, 
gains a settlement by estate. 

(2) But when a man, being yearly tenant, dies, 
& his wife occupies & pays rent as one of the next 
of kin, but without taking out letters of adminis- 
tration, the wife, neither gains a settlement her- 
self, nor is a settlement gained by a second hus- 
band, by reason of his marriage with her during 
such occupation & of forty days’ residence. — 
R. V. Barnard Castle (Inhabitants) (1834), 2 
Ad. & El. 108 ; 4 Nev. & M. K. B. 128 ; 2 Nev. 
& M. M. C. 430 ; 111 E. R. 41. 

697. ^ Or lessee.] — On appeal against 

an order of removal of a pauper widow, applts. 
set up a. settlement of the pauper’s late husband in 
the removing parish, by estate, by marriage of ibo 
husband with the ]>auper, she being at the time of 
the marriage, as stated in the ground of appeal, 
possessed of a cottage “ for a certain term of 
years then unexpired, or as tenant thereof from 
year tej year, under a yearly or other renting,” & 
residence thereon for forty days. Tlie sessions 
adirmed the settlement by estate, & discharged 
the order, subject to a case in which it was stated 
that, at the time of the marriage, she had been, 
& was then, ” living as a tenant ” of the cottage, 
& that she & her husband lived there, after the 
marriage, for upwards of a year. That the pauper 
was called as a witness for resps., but was not asked, 
by either party, on what terms she held the cottage. 
The case left to the ct. whether the evidence 
” was sudicient to establish the settlement by 
estate ” : — Held : there was evidence from which 
the sessions might infer that the wife held, before 
the marriage, for a term of years, or from year to 
year. 

Semble : that, if she had held only as tenant at 
will, the residence of the husband for forty days 
without a determination of the will would have 
conferred a settlement by estate upon him. — 
R. V. Halifax (Inhabitants) (1855), 4 E. & B. 
047 ; 3C. L. R. 843; 24 L. J. M. C. 65 ; 24 L. T. 
O. S. 269 ; 19 .1. P. 244 ; 1 Jur. N. H. 181 ; 3 
W. R. 239 ; 119 E. R. 238. 

Annotation : — Retd. R. v. Thornton (1860), 2 E. & E. 788. 

698. Estate not administered — Estate of 

first husband.] — R. v. Barnard Castle (In- 
habitants), No. 696, ante. 

Wife one of next of kin .] — See Nos. 

065, 657, 659, ante. 

699. Wife tenant at will.] — R. v. Hali- 

fax (Inhabitants), No. 697, anie. 

700. Land allotted to wife In pursuance of 

family agreement.] — ^A person seised in fee agreed 
among his children to divide his land in parcels 

T 
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among his children, for them to build upon. 
Accordingly, the husband of one of his daughters 
built upon the portion sot out for himself, & re- 
sided on it sixteen or seventeen years : — Held : he 
thereby gained a settlement by estate. — R. v, 
Cheadle (Inhabitants) (1832), 3 B. & Ad. 833 ; 

1 L. J. M. C. 76 ; 110 E. K. 300. 

Annotaiion .*~-~M6ntd. 1{. v, BUlingrhay (1836), 5 Ad. & El. 

676. 

701 . Wife weekly tenant — ^Rent below ten 

pounds a year.] — On appeal against an order for 
the removal of the wife of W. to the place of 
settlement of the husband acquired before 
marriage, the following facts were stated for the 
opinion of the ct., under Quarter Sessions Act, 
1849 (c. 45), s. 11. The woman being tenant of a 
cottage in the township of H., at the rent of Is. 
per week, & residing in it, married W. ; & from & 
after the marriage the husband resided with his 
wife, &: occupied the tenement for seven years, 
during which he paid the weekly rent : — Held : 
the husband was shown to have acquired a settle- 
ment by estate in H. ; for that, the wife’s tenancy 
from week to week having become vested in the 
husband by the marriage, no determination of that 
tenancy during the seven years was shown, the 
payment of the rent by th6 husband being equally 
consistent with the continuance of the old tenancy 
as with thh creation of a new one in him ; & the 
residence for forty days during the < ontinuance 
of the estate acquired by marriage was sufficient, 
notwithstanding that the tenancy was not for 
forty days certain. — II. v, Thornton (Inhabi- 
tants) (1800), 2 E. & E. 788 ; 29 L. J. M. C. 162 ; 

2 L. T. 212 ; 0 Jur. N. S. 790 ; 8 W. 11. 435 ; 121 
E. 11. 295 ; 8uh noyn. Thornton Township v. li., 
24 J. P. 094. 

AnnoUitimi: — Beld. U, v. Norwich Corpn. (1874), 38 ,T. P 

677. 

702. Wife gaining settlement — By derivation 
from husband.] — Ilminoton v, Mickleton, No. 
091, ante. 

J. Estate of Mortgagor. 

703. Whether settlement gained — Mortgagor 
substantially owner of estate.] — 11. v. St. 
Michael’s, Bath (Inhabitants) (1781), 2 Doug. 
K. B. 030 ; Cald. Mag. Cas. 110 ; 2 Bott, 119 ; 
99 E. B. 399. 

AnnokUionH : — Distd. H. v. dJatheiingrtou (1700), 3 Term Rep. 
771. AM. R. V. Edlugton, Parish (1801), 1 East, 288. 
GoM. l\. V. Tarrant Launceston (1 803), 3 Eant, 226. Refd. 
U. r. FUlongloy (1788), 2 Term llep. 709 ; R. c. Ardlolgh 
(1837), 7 Ad. dc El. 70. Hentd. H. v, St. Sepulchre (1785), 

4 Doug. K. B. 336 ; 11. v. Eriswell (1790), 3 Term Rep. 
707 ; R. r. Staplegfrovo (1810), 2 B. & Aid. 527. 

704. Mortgagee taking possession — Per- 

mitting residence for particular purpose.] — The 
mtgoe. of several houses, after recovering posses- 
sion in ejectment, permitted the mtgor. to inhabit 
one of them for a particular purpose ; the latter 
gained no settlement by such residence ; for he 
was not in possession as mtgor. — 11. v. Oatherino- 
TON (Inhabitants) (1790), 3 Term Rep. 771 ; 
2 Bott, 614 ; 100 E. R. 850. 

Annotation: — Hentd. R. r. Staplegrrovo (1819), 2 B. A; Aid. 
527. 

705. Co-mortgagor assigning share in 

equity of redemption — By verbal agreement — Sub- 
sequent residence.] — ^Four parties being next of 
kin to intestate, who died possessed of a term in 
0., one of them took out administration : & the 
four then joined in a mtge. of the term, & raised 
a sum thereby, which was divided equally among 
them. Afterwards one of them vertially agreed 
to sell all his interest to another, neither being 


Law. 

the administrator, for a sum of money, & in 
consideration that the purchaser would take the 
seller’s share of the mtge. debt on himself, & pay 
the interest ; & he received the money from the 
purchaser accordingly: — Held: the party selli^ 
gained no settlement by subsequent residence in 
0. — R. V. Oreorina (Inhabitants) (1835), 2 Ad. 
& El. 630 ; 1 Har. & W. 63 ; 4 Nev. & M. K. B. 
455 ; 3 Nev. M. M. C. 32 ; 4 L. J. M. 0. 57 ; 
111 E. R. 207. 

Annokdicit;--Betd. R. v. Ardloigh (1837), 7 Ad. & El. 70. 

706. Mortgagor devising land to trustees — 

Widow reslduaiy legatee.] — Testator purchased 
land in the parish of A., & mortgaged it, & by 
wiH devised it to trustees in trust for sale, & to 
apply the proceeds in payment of his debts, & 
the residue to his wife for her own use A benefit : — 
Held : under this devise, the wife had an equitable 
estate in the land itself such as to confer a right 
to a settlement : actual residence on the land 
itself was not necessary, residence in the same 
parish being sufficient ; the occupation of the 
land by the trustees under the will was not an 
adverse possession by them against her, evidence 
as to the value of the land, with the view of prov- 
ing that there would be no residue after payment 
of the debts was immaterial, the question being 
what estate the wife took under the will, & not 
what was the value of that estate. — R. v. Aslack- 
BY (Inhabitants) (1836), 5 Ad. & El. 200 ; 2 
Har. & W. 217 ; 0 Nev. & M. K. B. 682 ; 3 Nev. 
& M. M. C. 009 ; 5 L. 3. M. O. 115 ; 111 B. R. 
1141. 

K. Estate by virtue of Office or Employment. 

707. Whether settlement gained — Warden of 
borough.] — St. Mary Parish, Reading v. St. 
Lawrence, Reading (1710), 10 Mod. Rep. 13 ; 
1 Sess. Cas. K. B. 2 ; 2 Bott, 173 ; 88 E. R. 003 ; 
svb nom. St. IJA^VRENCB, Reading (Inhabitants), 
Fortes. Rep. 310 ; svb nom. St. Laurence Parish 
V. St. Mary Reading, Sett. & Rem. 3. 

Annotation : — Reid. R. v, Amlwch (1825), 4 B. & C. 767. 

708. Annuity charged on land — Paid to 

schoolmaster.] — R. v. Melborne (Inhabitants) 
(1745), Bun‘. S. C, 244 ; 2 Bott, 177. 

709. Annuitant residing by permis- 

sion.] — ^An annuity issuing out of an estate on which 
the annuitant resides, will not gain a settlement. 
— ^R. V. Stockley Pomroy (1774), Burr. S.- C. 
762 ; 2 Bott, 501. 

710. Pauper freeman of town — Right of 

common.] — Where a pauper, as freeman of a 
town, was entitled, during his residence there, 
together with the other freemen, to a stinted 
common of pasture on a neighbouring moor for 
his own cattle, A also to a right to cut peat for his 
own use, & get limestones, etc., on the moor, & to 
put his children to the town school free of expense, 
at which two of his children were placed at the 
time of his removal ; but it did not appear that 
he had ever exercised the common of pasture, or 
had any cattle with which to exercise it : — HM : 
these rights did not amount to such an estate as 
to make him irremovable. — R. v. Warkworth 
(Inhabitants) (1818), 1 M. & S. 473 ; 2 Bott, 
631 ; 105 E. R. 176. 

Annotation : — Conid. R. v. Bolford (1829). 10 B. & O. 54. 

711. Right to share In rents of 

estates.] — The burgesses of the borough of B. were 
entitled to receive such share of the rent of certain 
estates as the corpn. at large should allow to 
them. The estates were vested in the corpn. at 
large, & demised by lease, whereby the rents were 
reserved to the corpn. : — Held : a freeman of B., 
who resided in the borough, & was in the receipt 
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of & portion of the rentsi which had been assiffnod 
to him by the corpn., did not thereby gain a 
settlement by Mtete.—B. v. Beltord (Inhabi- 
O. S4 ; 6 Man. & By. K. B. 
M , ‘ «■ «■ ««« i * I- 0- S- M. O. 

712. -- Lib^y to take sand & gravel — ^At 

annual rent.] Where pauper, by order of a corpn., 
made at a common hall, was allowed the liberty 
to take sand & gravel, from the bed of a river, 
of which the corpn. were entitled to the soil, with 
a condition that he sold the sand to the inhabitants 
of the town at a certain rate ; for which liberty 
"e paid to the corpn. at the rate of £10 per annum : 
’^Held : he thereby acquired a settlement. — 
Saints, Derby (Inhabitants) (1816), 

6 M. & S. 90 ; 105 E. R. 984. 

AnTMtalion : — Consd ,R. v. Koiiardinffton (1820), 0 B. & C. 

70. I 

718. Schoolmaster appointed by trustees 

of charity — ^Residing rent free — ^Trustees fraudu* 
lently withholding part of trust estate.]— Under a 
devise by three trustees in fee of a certain farm, 
upon trust to dispose of the rents, issues, & profits, 
as to 40». a year to the poor of the parish, &; the 
residue to be paid to a schoolmaster, to be 
nominated by them, to teach the poor children to 
rej^^ the Bible ; the trustees, by an agreement in 
writing, reciting that they were possessed of & 
entitled to a school house, yard, garden, & pre- 
mises at M., which they had agreed to let to W. 
for the purposes mentioned, thereby agreed with 
W. to lot him have the possession, use, & occupa- 
tion of the school house, etc., & premises, for the 
purpose of teaching the poor children of M. to 
read in the Bible, pursuant to the will of B, ! & 
in consideration of his agreeing to teach the 
children, he was^ to reside on the premises rent 
free, & to be paid a certain annual sum by the 
trustees ; who reserved to themselves a power, 
for reasonable cause, to suspend his salary, & that 
in case of his death they should turn his exors. 
out of the premises, & appoint another school- 
master thereto : — Held : this was an appointment, 
though irregular in its form, of W., under the will, 
as schoolmaster, so as to give him a life interest 
in the school house, etc., & premises, of which he 
was put in possession, & to enable him to gain 
a settlement by forty days’ residence thereon ; 
though the trustees fraudulently witlilield from 
him part of the rents, issues, & profits of the trust 
estate : & the finding of the sessions, “ that the 
appointment was fraudulent & in no respect 
consistent with the will,” was to be understood 
in that sense oidy, & not as imputing fraud to the 
schoolmaster himself, who was thus wronged, & 
who engaged to execute all the duties of his 
appointment imder the will. — B. v. Owersby-le- 
Moor (Inhabitants) (1812), 15 East, 350 ; 104 
E. R. 879. 

.4nnototton :--R6ld. R. v, St. Mary CasUegate (1852), 21 
L. J. M. C. 106. 


714. 


Occupation of land as servant.] — 


A pauper was hired as shepherd, by the tenantry 
farmers of a manor, for a year, to keep the 
tenantry flock ; he was to receive 14s. per week, 
to have a piece of land called the Shepherd’s 
Oroft, which was to make up money as good as 
16s. a week ; & he served a year unoer his hiring. 
The tenantry farmers were leaseholders & copy- 
holders of the manor. By agreement made* in 
1799, between the then lora of the manor & his 
lessee of the manor, & the leaseholders & copy- 
iholders of that manor, arbitrators were appointed 
lor dividing & allotting the open fields within the 
manor, amongst the lessees for life of the manor, 


I & the several leaseholders & copyholders in respect 
I of the land which they had in the manor ; & the 
allottees were to be possessed of the lands allotted 
to them, for the same estate & interest as they 
had in the lands, in Ueu whereof the allotments 
were made. The arbitrators by their award 
allotted to W. R., the lord & farmer of the manor, 
in trust for the shepherd or keeper of the flock, 
in lieu of lands in the common field, held by 
custom by the shepherd, the land which the pauper 
took when he was hired as shepherd, & he let 
part of this land to a tenant : — Held : the pauper 
took the land in his character of servant m ueu 
of wages, & not under the award, & consequently 
that he gained no settlement by estate. — ^R. v. 
South Newton, Wilts (Inhabitants) (1830), 10 
B. & 0. 838 ; 3 Man. & Ry. M. 0. 115 ; 6 Man. 
& Ry. K. B. 715 ; 8 L. J. O. S. M. C. 90 ; 109 
E. R. 660. 

X. Eaiale of Guardian, 

715. Whether settlement gained — ^Legal guar- 
dian.] — A guardian in socage, residing on the 
ward^s estate for forty days, gains a settlement 
in the parish ; & cannot be removed from the 
possession of it at any time. — R. v. Oakley (In- 
habitants) (1809), 10 East, 491 ; 2 Bott, 527 ; 
103 E. R. 802. 

& Aid. 

Hentd. 


Annotationa : — Distd. R. v, Toddlngton (1818), 1 B. 
560. Reid. U. V. Biinrato (1854), 2.3 L. T. O. S. 15r). 
U. V, Sutton (1835), 3 Ad. & El. 5U7. 


716. 


. .] — /pile mother 

under fourteen, was 


of an 
holden 


infant 
to be 


copyholder 

guardian by law of the copyhold, there being no 
custom of the manor for appointing a guardian, 
& therefore entitled to reside irremovably on the 
estate. A grant of parcel of the waste of the manor 
to hold to B. & his heirs by way of increase to his 
copyhold, by such services as the copyhold was 
subject to, for which B. paid a line of 10s., was 
held not to enure as copyhold, there being no 
custom to warrant such grant nor as an estate in 
fee simple. 

Qu, : if separate i)urchascs may be added 
together, to make one purchase of £30 within 
Poor Relief Act, 1722 (c. 7), s. 5. — R. v, Wilby 
(Inhabitants) (1814), 2 M. & H. 504 ; 105 E. R. 
469. 

717. Natural guardian.] — There cannot be 

a guardian in socage of an equitable estate ; &, 
therefore, where a pauper married the widow of 
a man who had paid for & been let into possession 
of a freehold cottage, & had died leaving a daughter, 
but without having had any legal conveyance 
executed to him in his lifetime : — Held : the 
pauper’s residence in the cottage for forty days 
did not confer a settlement on him, the widow not 
being guardian in socage to the daughter. — R. v. 
Toddington (Inhabitants) (1818), 1 B. & Aid. 
560; 106E. R. 206. 

Annotations : — Befd. R. v, BerkHwell (1823), 1 B. & C. 542 ; 

B. V, Cteddlngton (1823), 2 B. & C. 129 : R. v. St. Maiffarot, 

Leloestor (1842), 2 Q, B. 559. Mentd. Cauiit v. Ward 

(1831), 7 Bing. 608. 

718. .] — ^A real estate was devised 

to C., who on the death of testator was sixteen 
years old. Her father, considering himself her 
g^uardian, resided with her on the estate : — Held : 
as the ei^te came to the daughter by devise & 
not by descent, & she was above fourteen years 
of age, the father was not a guardian in socage, 
but natural guardian only, &, having as such no 
interest in the land, he gained no settlement by 
residing on it. — ^R. v. Bherrington (Inhabitants) 
(1832), 3 B. & Ad. 714 ; 1 L. J. M. C, 71 ; Pratt, 
279; llOB. B.281. 

t 2 
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Sect, 7 . — SeUlement by estate: Stib-sect. 1, M,; sub- 
sect 2, A, <£? BJ] 

M, Other Estates, 

719. Freehold estate.] — ^l<\eehol(l or copyhold 
^ine a settlement for a man & his children though 
Bom before. — B. v, Harrow &: Edgwabe (In- 
habitants) (eirca 1700), Fortes. Rep. 310 ; 92 
E. B. 865. 

720. .] — ^Lcase was granted to A. for 

ninety-nine years ; he devised it to B. his son, 
who entered & enjoyed it above forty days: — 
Held : B. had thereby gained a settlement ; for 
it comes within the same reason as the cases of 
freehold & copyhold estates ; & B. having a pro- 
perty could not be removed. — R. v. Sandwich 
Parish (Inhabitants) (1733), Cun. 76 ; 2 Sess. 
Oas. E. B. 245 ; 04 E. B. 1072 ; sub nom, B. v, 
SuNDRisn, Burr. S. C. 7 ; 2 Bott, 492 ; 2 Stra. 
983. 

Annotaliona .—Reid. II. V. Uitoxcior (1765). Burr. S. C. 

535 ; B. V. Stone (1795). G Term Bop. 295. 

721. Copyhold estate.] — B. v, Harrow &; 
Edoware (Inhabitants), No. 719, ante, 

722. .] — Edgar v, Hbnden (circa 1713), 

cited in 1 Sess. Cas. K. B. at p. 47 ; 93 E. B. 13. 

723. .]~-K. V, Sandwich Parish (In- 

habitants), No. 720, ante. 

724. Leasehold estate.] — B. v. Sandwich 
Parish (Inhabitants), No. 720, ante. 

725. .] — (1) A settlement may be gained 

by being possessed of, & residing forty days in 
a leasehold house. - 

(2) Under the word purchase, in the large sense 
of that word, every acquisition of an estate by 
gift, marriage settlement or devise, or by any 
other way, except it be by some act of law, is 
comprehended, but, as the Poor Belief Act, 1722 
(c. 7), does say expressly, that a settlement shall 
not be gained by purchasing an estate unless the 
consideration money be bond fide paid, that 
statute can only extend to purchases for pecuniary 
considerations (Ryder, C.J.), — R. v. Mabwood 
(Inhabitants) (1756), Hay. 268 ; Burr. S. C. 386 ; 

2 Bott, 495 ; 96 E. B. 876. 

Annotations : — As to (2) Apld. Hmlngton r. Mickloton (1 760), 

1 Win. Bl. 598. Conid. B. v. Ufton (1789), 3 Term Bop. 

251. Reid. B. V. Ashton UndorhlU (1784), C^d. Mag. Cas. 

416 ; B. V, Warbllnston (1786), 1 Tuim Bop. 241. 

726. Estate In dower — ^Without assignment.] — 
A mere right of dower without an assignment will 
gain the widow a settlement. But such settle- 
ment will not communicate itsedf to a second 
husband. — R. v, Painswick (Inhabitants) (1774). 
Burr. S. C. 783 ; 2 Bott, 602. 

Anrwtatian : — Apld. B. v. Northwoald Basttott (1824), 2 

B. & C. 724. 

727. .] — ^A widow, before assignment ' 

of dower, has not such an interest in the land of 
which she is dowable, as to be irremovable from 
the parish in which the land lies. — R. v. North- 
WEALD Bassett (Inhabitants) (1824), 2 B. & 0. 
724 ; 4 Dow. & By. K. B. 276 ; 2 Dow. & By. 
M. C. 221 ; 107 E. R. 662. 

728. Estate conveyed for benefit of creditors — 
Fraudulent entry before trusts performed — No 
settlement gained.] — ^R. v, St. Michaei/s, Bath 
(Inhabitants) (1781), 2 Doug. K. B. 630 ; 2 Bott, 
119 ; Cald. Mag. Cas. 110 ; 99 E. B. 399. 

Kdlnarton Parish (1801), 1 East, 
(1788). 2 Tonn Bep. 709 ; H. 

V. Catheiin^n (1790), 3 Term Itop. 771 ; B. v. Tarrant 
(1803). 3 IQast, 226 ; B. v. Stapleerovo (1819), 

2 B. & Aid. 527 ; B. v, Ardlelgh (1837), 7 Ad. & iSi. 70. 

Mentd. B. V. Briswell (1790). 3 Terin Hep. 707. 

729. Undertaking to surrender copyholds 

on request—Settlement gained by residence before 
sunwnder.] — ^Pauper, by dood recited to be made 
for the purpose of paying his creditors, conveyed 


his freehold estates & assigned his personal pro- 
perty to A., B., & C., in trust to sell, & to receive 
the proceeds & rents, etc. By same deed he 
covenanted, on request made by the trustees, to 
surrender his copyhold estates in D. to their use, 
or as they should appoint. Sc in the meantime to 
stand seised of same in trust for them ; Sc A., B., 
Sc C. were to stand possessed of Sc interested in 
the copyhold on the same trusts as the freehold. 
It was further declared that A^ B., Sc C. were to 
be possessed of. Sc interested in, the moneys to 
arise or be collected as above mentioned, in trust 
to pay the pauper’s creditors ; &, if there should 
be any surplus, to repay it to him, his exors., etc. 
While the above trusts continued, Sc before the 
copyhold was surrendered, pauper I’csided forty 
days in the parish in wliich the copyhold lay, but 
not on the estate : — Held : he gained a settlement 
by such residence. — R. v, Ardleigh (Inhabi- 
tants) (1837), 7 Ad. Sc El. 70 ; 2 Nev. Sc P. K. B. 
240 ; 1 Nev. Sc P. M. C. 319 ; WiU. WoU. & 
Dav. 398 ; 6 L. J. M. C. 151 ; IJ. P. 185 ; 1 Jur. 
403 ; 112 E. R. 397. 

730. Estate granted in pursuance of bond — For 
work done on land.] — ^Where a woman on her 
marriage with a copyholder of a manor, where the 
wndows of husbands dying seised are entitled to 
their free bench, gave a bond that the son of her 
intended husband by a former wife should have 
possession of part of the copyhold estate after the 
death of her husband, on condition of his repairing 
the part of the house reserved for her : Sc after 
the death of the husband, the widow delivered up 
the possession to the son, according to the bond ; 
he gained a settlement by residence on it for forty 
days. — R. v. IjOPEN (Inhabitants) (1788), 2 Tenia 
Rep. 577 ; 100 E. R. 310. 


Sub-sect. 2. — ^Purchase. 

A. In General. 

See Poor Law Act, 1927 (c. 14), s. 113. 

731. Consideration must be not less than thirty 
pounds.] — R. V. Stanspield (Inhabitants) (1743), 
Burr. S. C. 205. 

Annotation: — ColUd. B. v. Great Driffield (1828). 8 B. & O. 

684. 

732. .] — The son of a man who purchases 

under £30 consideration, bom during his father’s 
residence on such purchase, is settled at his fathers 
prior settlement, though the father still continues 
to reside on the purchased estate. — Over-Norton 
V. Salford (1764), 1 Wm. Bl. 455 ; 96 E. B. 
263 ; sub nom. R. v. Salford (Inhabitants), 
Burr. S. C. 616. 

733. .] — Where a person rented Sc resided 

on a tenement of £4 a year, &; in the same year 
bought at a public auction, on Aug. 12, four lots 
of oats growing in one field, for £12 14s., which 
oats were of different kinds, that ripened at 
different periods. Sc he began to reap them on 
Sept. 14, Sc continued reaping them as they 
ripened. Sc carted them away at intervals betwedh 
Sept. 14 Sc Nov. 3, on which day ho carted off the 
last load : — Held : he did not thereby acquire a 
settlement. 

This was a purchase Sc not a renting, or in any 
way a holding as tenant. Sc upon that construc- 
tion this person did not gain a settlement (Lord 
Ellenborough, C.J.). — R. v. Bowness (Inhabi- 
tants) (1816), 4 M. & S. 210 ; 106 E. R. 812. 
AntiotMions .— IHftd. B. v. All Saints, Cambrldffo (1822), 

2 Dow. & By. K. B. 47. Refd. B. v. St. John, Glastonbury 

(1818), 1 B. 6c Aid. 481 ; R. r. Ikon (1834), 2 Ad. & £1. 147^ 


784. 

subscribers 


-.] — ^A building club was formed bjr 
to an indenture, which recited the 
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purposo to be raising a capital stock for erecting 
dwelling houses ; & they agreed to articles, which 
provided : that every subscriber should pay 
6s. 8d. monthly : freehold land was to be pur- 
chased by the club for erecting houses : each 
member to take as many houses as he should have 
shai'es : the houses to be built according to a 
plan annexed, & under the inspection of the 
agents of the society : the order in which the 
members should take the houses to be determined 
by lot, till all the shares should be drawn: no 
member to mortgage his house till the conclusion 
of the society, but each to pay rent to the officers, 
which was to bo deemed a vesting of property 
in them : no subscriber to have power to let or 
sell his house till security should be given to the 
satisfaction of the president : tlie monthly pay- 
ments & rents to bo placed to the funds of the 
society till the whole subscriptions should be 
completed & all the dwelling houses be allotted, 
& possession of them given to the respective sub- 
scribers ; tlie president meanwhile to have tlie 
power of distraining for the i*ent : if a member, 
after being put in possession of a houst.*, should 
lock his door, quit the neighbom’hood for six 
months, & neglect to pay liis monthly payments 
& rents, the president & steward might take 
possession of the house & let or sell it : at the 
determination of the society, each member was to 
be fully entitled to his share, & a conveyance 
thereof at his own expense ; the surplus stock to 
be divided ; & meanwhile each member to pay 
i*l yearly, & to forfeit his share upon making 
default of any of the payments provided for : 
the society not to be broken up while six members 
existed, or before all the buildings should be com- 
pleted. The club contracted for the purchase of 
land, & commenced building without any c;on- 
veyance being made to them. The land was after- 
wards, by deed to which the club was party, 
mortgaged to A. for money advanced to the club. 
The whole purchase-money paid by the club 
amounted to moi*c than £30, but not to so much 
iis £30 for each subscriber. In 1824 At 1825, K., 
a member of the club, di’ew his share, had a house 
built for him, & ente^c^d into possession ; Ac he paid 
rent till th(? mige. was paid off, when the mtgee. 
conveyed tlie house to E. & the other iriembers 
severally. The club had shortly before ended, 
the shares having been paid up & the houses 
built. At the time when the club ended, E.’s 
monthly A: annual payments, exclusive of rent, 
exceeded £30 : but such payments made before 
he came into possession did not amount to £30. 
The house was not of the annual value of £10 : — 
Held : E. acquired a settlement by residence in 
the house after the conveyance to him, not haying 
had any legal or equitable estate until the time 
of such conveyance, Ac having before that time 
paid more than £30, so as to satisfy Poor Jlelief 
Act, 1722 (c. 7), s. 5. 

An equitable right is not sufficient to confer a 
settlement ; it must be an equitable estate actually 
vested (Lord Denmax, C.J.). — R. v. Carlton 
(Inhabitants) (1840), 14 Q. B. 110 ; 3 New Mag. 
Cas. 192 ; 4 New Sess. Cas. 1 ; 19 L. J. M. C. 100 : 
13 L. T. O. 8. 505 ; 13 J. P.604 ; 14 Jur. 240 ; 117 
E. R. 44. 

736. .] — W. took of T. premises at a yearly 

rent of £1 11s. 6d. entered into occupation of them, 
Ac erected buildings on them at an expense of less 
than £30. Afterwards, T. Ac \V. executed an 
indenture witnessing that, in consideration of the 
yearly rent reserved, & of the covenants on the 
part of W.| T. granted Ac leased the premises to W., 
in consideration of having erected the buildings 


for the joint benefit of W. &> the lessee of other 
premises : habendum for successive terms of six 
years till tlie expiration of ninety-six years, if 
thi'ee persons named, or cither of them, should 
so long live, Ac for three years further : — Held : W. 
did not gain a settlement by estate, by occupying 
under this lease ; for that no consideration otherwise 
than pecuniary was shown by the facts, Ac therefore, 
there not having been £30 paid for the purchase, 
Poor Rehef Act, 1722 (c. 7), s. 6, was applicable, 
Ac prevented a settlement from being gained. — 
Wendron (Churchwardens, etc.) v. Stithians 
(Churchwardens, eic.) (1864), 4 E. Ac B. 147 ; 
24 L. J. M. C. 1 ; 1 Jur. N. S. 207 ; 119 E. R. 67 ; 
sub 7tom. R. V, Wendron Overseers, 3 0. L. R. 12 ; 
24 L. T. O. 8. 73 ; 19 J. P. 39 ; 3 W. R. 10. 
Annotaium: — Befd. Uelford v. Berwick (1863), 1 Now Hep. 

476. 

736. Whether separate purchases may be 

added together.] — R. v. Wilby (Inhabitants), 
No. 716, ante. 

Admissibility of parel evidence to prove real 

consideration.] — See Deeds, Vol. XVII., i). 337, 
No. 1488. 

B. What umoanls to rayment 

737. Charges on purchase bringing amount to 
£30.] — 8t. Pauj/s Waldon v. Kempton (1726), 
2 Bott, 546 ; Foley Poor Laws, 3rd ed. 238. 
Annotation : -Disfcd. U. V. CotUiigham (1827), 7 B. & C. 603. 

738. .] — The expenses of the surrender of 

a copyhold estate, i>aid by the purchaser to his 
attorney, are not pai't of the consideration, so as 
to bring the purchase within Poor Relief Act, 1722 
(c. 7), s. 6, A:; entitle the purchaser to a settlement. 
— ^R. v. Cottingham (Inhabitants) (1827), 7 
B. Ac O. 603 ; 1 Man. Ac Ry, K. B. 469 ; 1 Man. Ac 
Ry. M. 0. 137 ; 6 L. J. O. 8. M. C. 31 ; 108 E. R. 
848. 

739. Payment of less than £30 — Subsequent 
expenditure on land.] — R. v. Benjoe (Inhabi- 
tants) (1728), 1 Barn. K. B. 91, 140 ; 94 E. R. 
63, 97. 

740. .] — R. V. Dun CHURCH (Inhabi- 

tants) (1760), Burr. 8. C. 563. 

Aniiotations 11. v, Carlton (1849), 14 Q. B. 110. 

Consd. U. V. Belford OvuruoerB (1863). 3 B. & S. 602. 

741. Residue remaining on mortgage.] — 

Where A. contracted for a copyhold estate for £39 
mortgaged to another person for £32 Ac paid £7, 
Ac was admitted to the estate subject to the mort- 
gage, he did not gain a settlement by it under 
Poor Relief Act, 1722 (c. 7). — R. v. Mattingley 
(Inhabitants) (1787), 2 Term Rep. 12 ; 2 Bott, 
649 ; lOOE. R. 7. 

AnmMitm : — Apld. li. V. Gluey (1813), 1 M. & .S. 387. 

742. .]- -Where the pauper purchased 

a messuage for £52, under an agreement that the 
vendor should allow £40 of the purchase-money 
to remain upon mtge., Ac such mtge. was accord- 
ingly made, Ac £12 only paid by the pauper to the 
vendor, who kept the title-deeds in his hands, but 
the pauper took possession, Ac resided in it for 
some years, but was unable to pay the rest of the 
purchase money, Ac afterwards agi*eed to sell it 
to B. for £60 who thereupon paid the £40 to the 
original vendor, upon his delivering up to him the 
title-deeds, Ac the remaining £20 to the pauper, on 
the execution of the conveyance to him, at which 
time the pauper quitted the messuage, hot having 
resided on it forfy days after the payment of the 
£40 to the original vendor : — Held : the pauper 
did not gain a settlement by residence on such 
estate. — R. v. Olney (Inhabitants) (1813), 1 
M. Ac 8. 387 ; 2 Bott, 072 ; 105 E. R. 145. 



278 


PooB Law. 


Sect. 7 . — Setilement by eaUUe: Svb-aett. 2, B., C. 
JP. ; mjib^aect. 8.] 


748. Subsequently paid oft — ^Estate 

morU^ed to anotheiM — ^A. agreed to purchase a 
copyhold estate of B. for £60, which was then 
mortgaged to C. for £60, he paid the £10 & was 
admitted subject to the mtge. interest in O. ; 
afterwards he borrowed £60 of D. to pay off O.’s 
mtge., & on C.’s mtge. being satisfied he mortgaged 
the estate to D. for £60 : — Held : A. gained a settle- 
ment by residing forty days on the estate. — B,. 
V. Chailey (Inhabitants) (1790), 0 Term Bep. 
756 ; 2 Bott. 662 ; 101 E. B. 810. 

Annotation : — Consd. H* v. Belford OvorHuors (1863), 3 B. & S. 

662. 

744. Part of purchase-money borrowed on 
mortgage — ^Transaction bond fide.] — Though part 
of the purchase money is advanced by another, 
yet if there is no fraud, a settlement may be gained 
on Poor Belief Act, 1722 (c. 7). — ^Whaddington 
Parish v. Tedfobd, Lincolnshire Parish (1735), 
2 Stra. 1014 ; 03 E. B. 1003 ; sub nom. Tedpord 
V. Waddington, Lincolnshire, 2 Sess. Cas. K. B. 
237 ; sub nom. B. v. Tedfoiu3 (Inhabitants), 
Burr. S. C. 67 ; 2 Bott, 647. 

AnnoUdUma : — Could. B. v. Diinchurcb (1766), Burr. S. C. 

663. Distd. R. V. Maitlngley (1787). 2 Term Itop. 12. 

Aldd. K. V. Chailey (1706), 6 Term Hop. 765» Biitd. li. v. 

Ofney (1813), 1 M. &; S. 387. Coiild. B. v, Belford 
OvqrseeMjlSeSJ, 3 B._& S. 662._ field. R. i>. Whlttlebury 

' * d. & El. 


, i), 6 Toma Rep. 464 ; R. v. Woolplt ( 

^06 : R. V. Barmston (1838), 7 Ad. & £1. 


), 4 Ad 

|68. Hentd. 


Ex p, Toll^on OTcrsecrs (1842), 3 U. B. 702 ; R. v, 
ChantreU (1876), L. R. 10 Q. B. 687 ; Walsfll Ovei-soers 
V. L. & N. W. Ry. (1878), 4 App. Caa. 30. 


745. Debt of £80 or more.] — Cotleigh Parish 
V, Stocexand Parish (1742), 2 Stra. 1162 ; 93 
E. B. 1101 ; sub nom, B. v. Stockland (Ihabi- 
TANIS), Suit. S. 0. 160 ; 2 Bott, 647. 

746. Work done on land of ^eater value than 
£80.] — ^A. £^eed with B. to build a house accord- 
ing to certain speciO cations on land then belonging 
to B., in consideration of which undertaking, & 
of an annual rent charge of 26s., a lease of the land 
for three lives was to be granted. The house was 
built by A. according to the specifications, at the 
cost of £85, whereupon the lease was granted ; the 
grant of the rent charge & the erection of the house 
on the land conveyed being together of the 
pecuniary value to the grantor at the time of the 
conveyance of more than £30 : — Held : A. hereby 
acquired a settlement imder Poor Belief Act, 1722 
(c. 7), s. 5. — B. V. Belford Overseers (1863), 
3 B. & S. 662 ; 32 L. J. M. C. 166 ; 7 L. T. 785 ; 
122 E. B. 248 ; sub nom, Belford (Inhabitants) 
V. Berwick (Inhabitants), 1 New Rep. 476 ; 27 
J. P. 326. 


C. Wh4it amounts to Purchase, 

747. Money consideration — Not devise or gift.] 
— R. V, Mabwood (Inhabitants), No. 726, ante, 

748. Consideration of natural love & affection.] 

— ^R. V. iNGLETON (INHABITANTS) (1760), BUTT. S. C. 
660. 

AnnotaJtion .—field. R. t?. WarbUngton (1786), 1 Term Rep. 
241. 

740. .] — ^A conveyance after marriage by 

a wife’s father to the husband only of an estate 
under the value of £30, it appearing to be grounded 
on natm^al affection, intended for the use of 
both husband dc wife, is not a purchase within 
Poor Relief Act, 1722 (c. 7). — R. v, Charlton 
01784), 2 Botty 507 ; sub now. R. v. Ashton 
UNDERHILL (INHABITANTS), B. V. CHARLTON 
(Inhabitants), Oald. Mag. Cas. 410. 

750. 8c pecuniary consideration less than 

thirty poimds.] — ^A conveyance from a father to 
his son, in ooxisiderationof natural love & affection, 


of £10 is not a purchase within Poor Belief Act, 
1722 (c. 7). — R. V. Ufton (Inhabitants) (1789), 
3 Term Rep. 261 ; 2 Bott, 613 ; 100 B. B. 668. 
Annotations : — Apld. R. v. Hatheld Broad Oak (1832), 1 

L. J. M. C. 39. Diftd. R. v. Plddlehlnton (1832). IL. J. 

M. 0. 43. field. K. V, Great DrUOeld (1828), 8 B. & C. 684. 


761. .]— A. being in possession of a 

copyhold estate oi inheritance, offered to give it 
up to his son & heir, if he would pay off £16 which 
he. A., had borrowed on the estate, & would permit 

A. &; his wife to reside on it rent free during their 
lives. Tbe son paid off the £16, & was admitted to 
the copyhold estate upon the surrender of his 
father. Thie admittance recited the verbal agree- 
ment between A. & his son, & the payment of the 
£16. A. & his wife continued afterwards to reside 
on the estate with their son ; — Held : from the 
terms of the conveyance, & the state of the family, 
natural love & affection must be taken to have 
formed an ingredient in the consideration, & 
therefore, this was not the purchase of an estate or 
interest whereof the consideration did not amount 
to £30 within Poor Belief Act, 1722 (c. 7), s. 6. — 

B. V. Hatfield Broad Oak (Inhabitants) 
(1832), 3 B. & Ad. 666 ; 1 L. J. M. C. 39 ; l^att, 
278; 110E.B.206. 

762. A^eement verbal oiody.] — 

A father, in consideration of natural affection, & 
of £24 which he owed his son, made over to him 
premises in the parish of S., by verbal agreement 
only, & the son received the rents for three years, 
residing in S. : — Held : the son was a purchaser for 
less than £30 within Poor Relief Act, 1722 (c. 7), 
B 6, &; gained no settlement. — B. v, Piddlehinton 
(Inhabitants) (1832), 3 B. & Ad. 460 ; 1 L. J. 
M. 0. 43 ; Pratt. 261 ; 110 E. B. 106. 

Annotation : — field. R. v. Hinckley Ovorseors (1863), 3 

B. & S. 885. 


768. Surrender of old lease — & toking new one.] 

— A surrender of an old lease, which had been for 
many yeare in the family & the taking of a new one 
is not a purchase within Poor Belief Act, 1722 
(c. 7), s. 5, & will not prevent a settlement being 
acquired by residence. — B. v. Tarrant Launces- 
ton (1782), 2 Bott, 506 ; Cald. Mag. Cas. 209. 
Annotation : — ^FoUd. R. v. Lydllnch (1832), 4 B. &; Ad. 150. 

754, ,] — A surrender of an old lease 

by a grandfather & great uncle, & the taking of a 
new lease by the grandson & great nephew, at a 
nominal fine to the lord of a manor, is not a 
purchase of an estate within Poor Belief Act, 
1722 (c. 7), s. 9. — B. r. Lydlinch (Inhabitants) 
(1832), 4 B. & Ad. 150 ; 1 Nev. & M. K. B. 33 ; 
1 New. & M. M. 0. 21 ; 2 L. J. M. O. 6 ; Pratt, 
368 ; 110 E. B. 412. 

766. Grant of estate— fimall pecimiary con- 
sideration.] — A grant of a copyhold with Is. fine. 
Is. heriot, & Is. rent, is a purchase within Poor 
Belief Act, 1722 (c. 7), s. 6.— B. v. Warblington 
(1786), 1 Term Rep. 241 ; 99 E. R. 1073. 
Annotations: — Distd. R> r. Homdoii’-on-tbe-Hill (1816), 

4 M. & S. 562. Folld. R. v. Horacharoh (1818), 2 B. & Aid. 

189. Ckmsd. fi. V. Great Driffield (1828), 8 B. & C. 684^ 


766. .] — (1) Where there is no cus- 

tom for that purpose, the lord of a manor cannot 
make a new grant of copyhold ; dc if he does, the 
grantee acqu&es thereby no settlement by estato. 

(2) A grant by the lord of copyhold land, paying 
a yearly rent of 2s. 6d., which rent in a subsequent 

P art was called a quitrent, is a purchase within 
‘oor Relief Act, 1722 (c. 7), & being under £30, 
confeffB no settlement. — ^B. v. Hornchurch (In- 
habitants) (1818), 2 B. & Aid. 189 ; 106 E. B. 
886 . 

Annotation .*--As to (2) Distd. R. v, Cuddlngton (1845), 0 
Jur. 938. 
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767. .] — 11. havmj; long occupied 

cottages as a squatter, got a lease for nine hundred 
& ninety-nine years from the lady of the manor, 
the rent reserved being 258., & she occupied for 
twelve months, ^e value was £130 : — Held : 
B. had acquired a settlement by estate within 
Poor Belief Act, 1722 (c. 7), s. 5, the ct. being 
entitled to look beyond the mere consideration 
expressed in the deed. — Calverley Overseers 
V. Bradford Overseers (1866), 12 L. T. 61 ; 
29 J. P. 469. 


D, What Estate Sufficient, 


758. Agreement for purchase — No conveyance 
executed — ^Part payment.] — Where J. agreed by 
parol to pi^haso a copyhold house Sn land for 
£160, & paid £34 on account of the purchase, 
& entered into possession in pait poi^ormance of 
the contract, & continued in possession, as owner 
under such purchase for nearly six months, but 
no surrender was made, & a difference arising 
between him & the vendor as to the loan of part of 
the unpaid purchase money, the parties agreed to 
rescind the contract, & that possession should be 
restored, J. consenting to take back £14 : — Held : 
this was not such a purchase as would confer a 
settlement on J. — R. v. Long Bennington 
(Inhabitants) (1817), 6 M. & 8. 403 ; Pratt, 265 ; 
106 B. K. 1293. 

AnnotatioM ;~Apld. U. v. Goddiusriou (182.')), 2 W. Sc C. 129 ; 
11. V, JJautiUio Grossomiy (1826), ft 1). Sc C. 461. Reid. 
11. V, Woolplt (1824), 4 Dow. Sc liy. K. B. 450 ; U. v, 
Carlton (1849), 14 Q. B. 110. 


759. .] — wiittcn agi*eenient 

was made for the purchase of an estate, to be paid 
for by two instalments ; the first was to be pay- 
able within a few days after the signing of the 
agreement, & the last ^ter the expiration of seven 
months. The vendor was to make out a good title 
on the payment of the last instalment, & to convey 
the premises ; but the purchaser was to be let 
into possession upon the imymcnt of the first 
instalment. The purchaser iiaid the first instal- 
ment, & was let into possession, continued in 
possession for a year & a half, but the last instal- 
ment was never paid, nor any conveyance ever 
executed ; & the purchaser afterwards gave up 
the contract upon receiving back jjart of the first 
instalment : — Held : under this contract, the 
purchaser did not acquire an equitable estate, 
BO as to gain a settlement under Poor Relief Act, 
1822 (c. 7), s. 5. — B. v, O Eddington (Inhabitants) 
(1823), 2 B. & C. 129 ; 3 Dow. & Ry. K. B. 403 ; 
2 Dow. & Ry. M. C. 101 ; 107 B. R, 331. 


AnnoUiUtms : — Apld. R. v. Llantillio GroHHCiiny (1826), 5 
B. & C. 461. Reid. 11. V. Woolpit (1824), 4 Dow. Sc liy, 
K. B. 456 ; R. v. Aslackby (1 836), 5 Ad. Sc El. 200 ; R. v, 
8t. Margaret, Leicostor (1842), 2 Q. B. 550 ; R. v. (Carlton 
(1849), 14 U. B. 110. Mentd. Trotter v. Watson (1860), 
, 1 Hop. Sc C^t, 216. 

760. .J — Where a pauper con- 

tracted in writing for the purchai^ of two cottages 
& gardens at the price of £70 & paid £10 on account, 
at the date of the agreement, but never afterwards 
pud the remainder of the purchase money ; — 
Held : hd had not such an equitable estate as to 
render him irremovable from the parish in which 
the preperty was situated. — K. v, Woolpit (In- 
habitants) (1824), 4 Dow. & Ry. K. B. 456 ; 2 
Dow. & By. M. O. 272. 

AnnoUaions .—AM. R. v, Llantlllo (1826), 8 Dow. Sc liy. 
K, B. 320. Oonid. R. v. Carlton (1849), 14 Q. B. 110. 

761. .] — ^A. made a pai*ol agree- 

ment with B. for the purchase of a cott^e & 
garden for £40. A. took possession, & paid £30 
on account, & resided upon the premises. No 
conveyance was executed. After A. had been 
in pos8Csi>ion twelve months, he sold the pi-operty 


for £40 to C., to whom he gave up possession 
A. afterwards paid the remainder of the purchase- 
money to B, : — Held : A. did not gain any settle- 
ment by the purchase of any estate or interest 
within Poor Belief Act, 1722 (c. 7), s. 6. — R. v. 
Llantillio Grossenny (Inhabitants) (1826), 
6 B. & C. 461 ; 8 Dow. & By. K, B. 320 ; 4 Dow. & 
By. M. 0. 73 : 5 L. J. O. S. M. C. 6 ; 108 E. B. 172. 
Annotation: — Mentd. Trotter v, Watson (1869), 1 Hop. Sc 
Colt, 216. 

762. Purchase from licensee.] — 

A. built a house on the waste of a manor by license 
from the lord, resided in it two years, & then sold 
it to B. The latter sold it to 0. for £30, but no 
conveyance was executed. C. resided in it five 

? ^ears, & paid la. per annum rent to the lord, & 
hen sold liis interest. No adveree claim was 
made : — Held : although C. paid a consideration 
of £30 when he pmehased his interest, he did not 
acquire by purchase an interest or estate suffi- 
cient to confer a settlement within Poor Belief 
Act, 1722 (c. 7), s. 6. — B. r. Uagworthingham 
(Inhabitants) (1823), 1 B. & C. 634 ; 3 Dow. & 
Ry. K. B. 16 ; 1 Dow. & Ry. M. C. 470 ; 107 E. R. 
233. 


See Poor Law Act, 1927 (c. 14), s. 113. 

763. Residence for forty days in parish where 
estate Is.] — Rtcklip Parish v, IIenden Parish, 
No. 096, post, 

764. .] — If a woman marry a man who had 

a settlement & never used it, & she never there, 
she cannot be S2iid to be last legally settled there 
according to the Act, which requires forty days ; 
so if a man had an estate in a parish, & do not 
live there, ho cannot be sent there ; but if he had 
lived there forty days, he had been settled there 
(Parker, C..T.). — Appotbns I^auish v. Dunkswell 
(1714), 1 Hess. (^as. K. B. 85 ; 93 E. R. 25. 

765. .] — A settlement cannot be gained, 

by residing less than foi-ty days upon an estate for 
years, which ti man becomes entitled to by act of 
law. — R. V, West 8HKFKORD (Inhabitants) (1751), 
Hay. 2 ; Burr. H. C. 307 ; 2 Bott, 556 ; 96 E. R. 
782. 

706 , Mot necessarily on estate — Residence 

need not be continuous.] — Residence for forty days 
■in the parish, wherein a man has an estate of his 
own, except it be by purchase under £30, is sufficient 
to gain a settlement ; though it be not on the 
estate or successive. It gains a settlement also 
for his children, they not having gained a settlo- 
nient of their own, but remaining i)art of his family 
though living elsewhere. — R. v, Howton (Inhabi- 
tants) (1738), Andr. 345 ; Burr. 8. O. 126; 2 
Bott, 656 ; 96 E. R. 427 ; sub nom. Souton 
Parish v. Hidberry, 2 Hess. Cas. K. B. 211. 
AnnoUdUms : — Consd. R. v. Houghton lo Spring (1801), 

1 East, 247. ttfid. R. v. Dunchurch (1766), Burr. 8. C. 

553. Mentd. Boal v. Ford (1877), 26 W. R. 146. 

767. .] — 8t. Neots Parish v. 

St. Ct^eer Parish (1739), 2 Stra. 1116 ; 1 Hess. 
Cas. K. B. 400 ; 93 E. R. 1008 ; sub nom, 11. v. 
Ht. Nyotts, Burr. H. C, 132 ; 2 Bott, 660. 
Annotations: — CoDfd. U. r. Houghton lo Spring (1801), 

1 EaHt, 247. Beld. Doddlngton PariHh v, Dunfrow Parish 

(1743), 2 Stra. 1193. 

768. .] — B. V, Knaresborough 

(Inhabitants), No. 300, ante, 

769. Residence by licence of tenant to 

effect repairs.] — ^A pauper, iiaving a freehold estate 
in the parish of A. in the occupation of a tenant to 
whom ho had let it, was deemed to gain a settlement 
by residing thereon forty days with the licence of 
his tenant for the purpose of making some repairs, 



280 PoOB 

Sect* 7. — Seltl&tnent by estate: Svib-aects. 3 d; 4. 
Sect. 8; Svb-aeel. 1, A. (a) d? (6), & B. (a).] 

such residence being considered as equivalent to a 
residence in any other part of the parish. — It. v, 
Houghton lh Spring (Inhabitants) (1801), 1 
East, 247 ; 2 Bott, 557 ; 102 E, R. 00. 

Annotations: — ^Befd. 11. v. Staplegrove (1819), 2 B. & Aid. 
527 ; Jl. V. Bard^oU (182:1), 3 Dow. &. Ky. K. B. 369 : 
n. V, Yuyscynlialarn (1827), 1 Man. & liy. K. B. 16; 
K. V. lUngutoad (1829), 7 L. .T. O. S. M. O. 103 ; R. v. 
Wllloiighby-wlth-Sloothby (1829), 10 B. &; C. 62 ; R. v. 
Aslackby (1836), 5 Ad. & £1. 200. 

770. Trustees In occupation of property.] — 

It. V. Aslackby (Inhabitants), No. 706, ante. 


Sub-sect. 4. — Ceasing to Inhabit within 
Ten Miles. 

See Poor Law Act, 1927 (c. 14), s. 113. 

771. Settlement lost thereby — Not merely sus- 
pended.] — Poor Law (Amendment) Act, 1834 
(c. 70), H. 08, ** that no person shall be deemed, etc.* 
to rct^ any settlement gained by virtue of any 
})osscssion of any estate or interest in any parish, 
for any longer or further time than such person 
shall inhabit within ten miles thercMjf,** enacts, 
that a settlement is destroyed by such removal, 
& not merely suspended, so as to be revived by the 
pauper’s returning to inhabit within the limited 
distance. « 

Where a person purchased a IcasehoM interest, 
subject to a rent of 150 guineas a year (in the year 
1820), & after ten months left the house, which 
was shut up, but the rent continued to be paid ; 
A afterwards ceased to inhabit in the parish, or 
within ten miles thereof ; — Held : he possessed 
no settlement in that parish, either by estate, or by 
“ coming to settle,” within Poor Relief Act, 1002 
(c. 12). — R. V. St. Giles in the Fields (Inhabi- 
tants) (1842), 2 Q. B. 440 ; 1 Gal. & Dav. 557 ; 
11 L. J. M. V. 18 ; 0 J. P. 217 ; 0 Jur. 192 ; 114 
E. R. 170. 

772. .1 — Pauper, being settled by 

apprenticeship in M., gained a subsequent settle- 
ment in W. by residing on an estate thci’e, but, 
becoming lunatic while he continued to reside on 
the same estate, he was, after the passing of 
Poor Law (Amendment) Act, 1834 (c. 70), removed 
by his relations to the county lunatic asylum, 
more than ten miles from W., & was for several 
years maintained in that asylum, jjartly by his 
relatives, partly by the rents of his estate, until, 
those resources proving inadequate, he was taken 
from the asylum & brought to W. for one night, 
& was then removed as a pauper lunatic to the same 
aslyum, by warrant under 0 Geo. 4, c. 40, s. 38 : — 
Held : an order of justices on the overseers of W"., 
under the last-mentioned clause, for the payment 
of a weekly sum for his maintenance in the asylum, 
was wrong, the pauper having, under Poor Law 
(Amendment) Act, 1834 (c. 70), s. 68, lost his 
settlement in W. by ceasing to inliabit. — ^R. v. 
Whisbendine (Inhabitants) (1842), 2 Q, B. 450 ; 
1 Oal. & Dav. 560 ; 11 L. J. M. C. 42 ; 6 J. P. 185 ; 
6 Jur. 192 ; 114 E. R. 178. 

AnnoUUion Reid. R. v. Wliitby (1870), L. R. ,'5 Q. B. 325. 

778. Whether child’s settlement also lost.] 

— ^By Poor I^aw (Amendment) Act, 1834 (c. 76), 
s. 68, if a pai-ty settled in a parish by possession of 
an estate ceases to inhabit within ten miles, his 
settlement is thereby lost ; but tlie settlement 
communicated to his child by such possession is 
not affected by the statute. — R. v. Hendon 
(Inhabitants) (1842), 2 Q. B. 456 ; 2 Gal. & Dav. 


Law. 

304 : 12 L. J. M. O. 3 ; 7 J. P. 50 ; 0 Jur. 048 ; 
114 k 11. 180. 

AnTwtation : — RdU. R. v. Llatisalntflrald (1853), 2 E. & B. 

803. 

774. & settlement of wife.] — Where 

a man loses his settlement by estate, by removal 
to a greater distance than ten miles, imder Poor 
Law (Amendment) Act, 1834 (c. 76), s. 68, the 
settlement of his wife & unemancipated children 
are also put an end to. — R. v, liLANSAiNTPPRAiD 
(Inhabitants) (1853), 2 E. & B. 803 ; 2 0. L. R. 
219 ; 23 L. J. M. C. 5 ; 22 L. T. O. S. 96 ; 18 
J. P. 23 ; 17 Jur. 1101 ; 2 W. R. 20 ; 118 E. R. 
968. 

775. Settlement by estate — ^Not settlement 

by renting.] — A pauper who was the legitimate son 
of G. deceased, & who had acquired no settlement 
of his own, was born in the parish of St. P. in 1880. 
The pauper’s father had acquired a settlement in 
the parish of R. by renting a dwelling-house there 
of the annual value of £30, & paying rates. He left 
R. in 1873, & had never acquired any other settle- 
ment. An order having been made for the 
removal of the pauper child to St. P, as its birth 
settlement, this had been quashed at quarter 
sessions on the ground tliat pauper’s last legal 
settlement had been in the parish of R. On 
appeal : — Held : it was right, as the settlement 
acquired by the pauper’s father at R. had not 
been lost by him under Poor Law (Amendment) 
Act, 1834 (c. 76), s. 68, by reason of liis having 
gone to reside at a greater distance than ten miles 
therefrom. — R. v. Keynsham XJiaoN (1885), 1 
T. L. R. 463 ; 49 J. P. Jo. 308. D. C. 

776. How ten miles Is measured.] — Poor Law 
(Amendment) Act, 1834 (c. 76), s. 68, enacts that 
no person shall retain a settlement, gained by 
possessing an estate or interest in a i>arish, for a 
longer time than he shall inhabit ” within ten miles 
thereof ” : — Held : whero the pauper resided out 
of the parish, these words mean ten miles measured 
in a direct line from the residence to the nearest 
point of the parish. — R. v. Saffron Walden 
(Inhabitants) (1846), 9 Q. B. 76 ; 1 New Mag. Cos. 
567 ; 2 New Sess. Cas. 360 ; 15 L. J. M. C. 116 ; 
7 L. T. O. S. 204 ; 10 J. P. 499 ; 10 Jur. 639 ; 116 
B. 11.1204. 

Anmtolions : — Apld. Lake r. Butler (1855), 5 K. & B. 92 ; 

Mouflot V. Cule (1872), L. U. 8 Kxcli. 32. Mentd. Back- 
house V. BiBhopwoariiiouth (18C1), 7 Jur. N. S. 338. 


Sect. S.^SETTLEMENT BY RENTING AND 
RAHNa 

Sub-sect. 1. — Renting. 

A. Nature of Tenancy. 

(a) In General. 

See Poor Law Act, 1927 (c. 14), s. 114. 

777. Must be hiring for a year — Necessity for 
bona fldes.] — ^Whether when the sessions state facts 
fully & particularly, from whence they infer fraud, 
this ct. can draw their own conclusion from those 
facts, without having regard to the adjudication of 
the ct. of sessions. Qu. : A fraudulent renting 
of £10 per annum ^ will not give a settlement. — 
R. V. Woodland (Inhabitants) (1786), 1 Term 
Rep. 261 ; 99 E. R. 1084. 

Annotation : — Mentd. R. v. St. Mary Masrdalen, Bonuondsoy 

(1802), 3 East, 7. 

778. Actual value Inunaterlal.] — 

After the passing of 69 Geo. 3, c. 60, & before 
Poor Relief (Settlement) Act, 1825 (c. 57), came 
into operation, a pauper bond fide hired a tenement 
at & for the sum of £10 a yeai*, & held & occupied 
& paid rent for the same for the term of one whole 
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vear, but the actual anuuid value of the same was 
less than £10 : — Held : he thereby gained a settle- 
ment, the actual value of the tenement being 
immaterial, provided it be bond fide hired for the 
sum of £10 a year. — R. v, Ashfield-cum-Thorpe 
(Inhabitants) (1829), 9 B. & C. 939 ; 4 Man. & 
By. K. B. 709 ; 2 Man. & By. M. C. 422 ; 8 L. J. 
O. S. M. C. 30 ; 109 E. B. 349. 

Occupation for a year.] — See Hub-sect. 1, D., 
post. 

What amounts to hiring for a year.] — See I^and- 
LORD & Tenant, Vol. XXX., p. 4(50, No. 129.5; 
Vol. XXXI., pp. 50, 51, 52, 05, 510, Nos. 1982, 
1984, 1985, 1990, 1992, 2001, 2002, 2118, 2123, 
0008. 

(6) Joint Teyiancy, 

779. Whether settlement gained — Joint tenancy 
of land — Share of rent below £10.] — A farm 
rented at £14 a year by two person jointly, but the 
rent paid, the stock stinted, & the profits taken 
separately by (*ach, is not a tenement of sufficient 
value to each to enable either of the tenants to 
gain a settlement. — CuotT^ v. (Jainspord (1734), 
2 BoU, 142. 

AmMlalUm : — Consd. U. v. Gniut Wakcrlng (1S34), 5 B. & A<1. 

971. 

780. Share of rent amounting to £10.] 

— ^A. agreed with B. on B.’s taking a faim of C. 
of the yearly value of £120 to b(‘coine joint 
partner, with B. in the stock & farm, but there was 
no agreement between A. & C. : — Held : A., who 
lived with B. on the farm more than foiiy days, 
thereby gained a settiement. — B. v. Heamer 
(Inhabitants) (1790), 0 Term Bcp. 554 ; 101 E. B. 
099. 

^nnoiaiicm : — Mentd. llogoi’B e, Hamiy (1858), 5 (J. B. 

N. S. 3. 

781. .] — R. r. ALTRINCHAId 

(Inhabitants) (1845), 1 New Mag, Ctis. 348 ; 5 

L. T. O. S. 173 ; 9 J. P. Jo. 341. 

782. .] — In Poor Law Belief 

(Settlement) Act, 1825 (c. 57), s. 2, the words 
“ sciparate & distinct ” ajiply to “ dwelling-house 
& building,” but not to ” land.” Therefore a 
settlement ma> be gained under that clause by one 
of two persons holding land jointly at a ix^nt of 
£70, paid by them in equal proportions, if the 
renting be in all other i*espects conformable to 
Poor Relief (Settlement) Act, 1825 (c. 57). — 
B. V. St. Lawrence, Appt.eby (Inhabitants) 
(1845), 0 Q. B. 842 ; Dav. & Mer. 394 ; 1 New 
Mag. Cas. 190 ; 1 New Hess. Cas. 485 ; 14 L. J. 

M. C. 56 ; 4 L. T. O. S. 331 ; 9 J. P. m ; 9 Jur. 
249 ; 115 E. B. 317. 

AnnotcUUrns : — ^Folld. K. v. AUriiiKliain (IS45), 5 Ji. T. O. S. 

173. Apld. R. V. Hiwthwaito (185*2), 18 Q. B. 447. 

788. Joint tenancy of house — Share of rent 

below £10.] — A. by lease demised a liouse & land 
to B. &; C. for a term of years, at £10 per annurn. 
There was a covenant by them jointly & severally 
to pay taxes & rates, etc., but none to pay rent. 
B. occupied the whole premises, & paid the rent 
for five years : — Held : the demise being joint, 
the rent was payable by the two jointly, & each 
could only be considered as having rented a tene- 
ment at £8 a year, & consequently B. did not gain 
a settlement, either by renting the tenement, or 
by being rated & paying rates in respect of it. — 
B. v. Great Wakering (Inhabitants) (1834), 
6 B. & Ad. 971 ; 3 Nev. & M. K. B. 47 ; 2 Nev. & 
M. M. C. 48 ; 3 L. J. M. C. 51 ; 110 E. B. 1050. 
Annotation : — Bdd. R. v, Oavorswall (1830), 8 L. J. M. C. 57. 

784. .] — ^A tenement was let to 

A. & B. as joint tenants, the landlord refusing to 
let to A. without joining B. ; A. alone entered A; 
occupied the entirety, & alone paid the rent, with- 


out any benefit to, or interference by, B. ; the rent 
was less than i^O : — Held: A. gained no settlement 
by such renting, under Poor Belief Act, 1662 
(c. 12). — R. V, Aberdaron (Inhabitants) (1841), 
1 Q. B. 671 ; 1 Gal. & Dav. 178 ; 10 I.. J. M. C. 
95 ; 5 J. P. 451 ; 5 Jur. 483 ; 113 E. R. 1288. 

785. Share of rent amounting to 

£10.] — Under Poor Belief (Settlement) Act, 1826 
(c. 57), no settlement is gained by the hiihig & 
occupation of a tenement as joint tenant, although 
( ho half of the rent paid by the pauper amount to 
£10. — B. V. Caverkwall (Inhabitants) (1839), 10 
Ad. & El. 270 ; 1 Per. & Dav. 426 ; 8 L. J. M. C. 
57 ; 3 J. P. 484 ; 3 Jur. 480 ; 113 E. B. 105. 
Aniioitdion: — ^FoUd. R. V, St. Luwroncu Apidoby (1843), 7 

J. 1». ‘255. 

786. Joint tenancy of house & land — 

Tenants* amount of Interest not apparent.]-y^A 

pauper was described in the examination as having 
gained a settlement by renting a tenement, house 
& land jointly with two other pci’sons. The rent 
was £70 a year. It was not stated in the case what 
was the precise amount of interest which the pauper 
held in the occupation ; nor did it appeal* in the 
examination : — Held : no sufficient settlement was* 
shown under Poor Belief t'^ettlement) Act, 1825 
(c. 57). — B. V . St. JiAWBENCB, Appleby (Iniiabi- 
tanth) (1843), 1 L. T. O. M. 107 ; 7 J. P. 255. 

JJ, Nature of Tenement. 

(a) In (General, 

Poor Law Act, 1927 (c. 14), s. 114. 

787. What tenement sufficient — Tenement at 
£10 a year — Though lessor has no title.] — Where 
the pauper I'ented “ the fishery of a pond, with the 
spear stnlge, flags & rushes growing in or about the 
same, for £10 a year,” the ct. understood that 
the soil passed with it, & that it was a tenement 
witliin the statute 9 & 10 Will. 3, c. 11. The 
fact of the pauper’s taking a tenement of £10 a 
year is sufficient to give a settlement, though the 
lessor has no title. — it. v. Old Alresford (Inhabi- 
tants) (1786), 1 Term Rep. 358 ; 09 E. B. 1138. 

788. Not toll house.] — B, v, Denbigh 

(Inhabitants), No. 871, post. 

789. .] — A person remting the tolls 

& residing in tlie turnpike houses erected by 
order of tlie cornrs. appointed by 30 Geo. 3, c. (57, 
for paving, lighting, & i*egulating the streets of 
Durham, & for other local objects, cannot gain a 
settlement in tlie parish, by 13 Geo. 3, c. 84, s. 56. — 
R. V . Elvet (Inhabitants) (1809), 11 East, 93 ; 
103 K. K. 939. 

Amwiulion R. v. BubwKh (]813), 1 M. Hi H. 511. 

790. .] — Whei*e five pei'sons, as 

members of a manafdng committee of a corpora- 
tion who were proprietors of a bridge & the tolls 
thereof, demised the toll house & tolls to the pauper, 
for one year, reserving a rent to the corpn. & a 
power of re-entry, but the demise was not under 
the corpn. seal, but only under the seals of the five 
individual members : — Held : the pauper did not 
gain a settlement by occupying the toll house & 
tolls above forty days & his having paid for the 
same made no diffei'ence, the annual value of the 
toll house without the tolls not exceeding £5. — 
B. V . North Dufpield (Inhabitants) (1814), 3 
M. &S.247 ; 105 E. B. 602. 

Anfwtation : — Mentd. Htaflord (Jorpn. v. Till (18*27), 12 Mooro, 

C. P. 200. 

791. .] — Where the lessee of tolls 

& a toll house of a navigation underlet the same for 
the remainder of a term of three years, at the annual 
rent of £42, & the underlesseo occupied them for 
upwards of a year, & paid a year’s rent, & it was 
found as a fact that the toll house had always been 
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1, B. (a), lb) & (c), & C. (g).] 
used as a public house as well as for the collection 
of tolls, & was worth £25 a year if let as a public 
house without the tolls, & £4 a year if not so let : — 
Held : the underlessee did not gain any settlement 
by the renting of a tenement, inasmuch as he was 
a person renting the tolls, & residing in a toll 
house of a nav^ation, within Poor Relief Act, 
1814 (c. 170), s. 6. 

Sevnble : the renting of a house & land with an 
incorpo^al hereditament, or other subject matter 
not heing house & land, at an entire rent, is 
insufficient for the purpose of a settlement under 
Poor Relief (Settlement) Act, 1826 (c. 67). — R. v. 
8t. Andrew the Less, Cambridge (1830), 10 
B. & C. 742 ; 6 Man. & Ry. K. B. 639 ; 3 Man. & 
Ry. M. C. 57 ; 8 L. J. O. S. M. C. 84 ; 109 E. R. 
626. 

792. Tolls of a bridge.] — Renting the 

tolJs of a bridge, vested by Act of Parliament 
in a CO. of proprietors who are declared a corpn., 
will confer a settlement, although the tolls are made 
personal estate, & the renting is not stated to be by 
deed. 


13 Geo. 3, c. S4, which prohibits persons from 
gaining a settlement by renting the tolls of turn- 
pike roads, does not extend to the tolls of a bridge, 
which bridge does not appear to be part of the 
turnpike road. — R. v. Bubwith Inhabitants) 
(1813), 1 M, & S. 514 ; 106 E. R. 192. 

703. House & land with Incorpcrreal here- 

ditament — At entire rent.] — R. v. St. Andrew the 
Less, Cambridge, No. 791, ante. 

794. Tenement consisting partly of dweil- 

tog-house & partly of building— Hired at different 
times — Under different landlords.] — ^A pauper in 
Nov. 1827 , took a dwelling-house of A., at an annual 
rent of £6 10s. In May, 1828, he took of B. a 
building used as a slied, situate in the same parish, 
but entii’ely separated & distinct from the dwelling- 
house, at an annual rent £5, lie occupied both, 
& duly paid the rents, until Sept. 1830 i—Held : he 
thereby gained a settlement by renting a tenement 
under Poor Relief (Settlement) Act, 1825 (c. 57).— 
R. V, Tadcaster (Inhabitants) (1833), 4 B. & Ad. 
703 ; 1 Nev. & M. K. B. 466 ; 1 Nev. & M. M. C. 
113 ; 2 L. J. M. C. 03 ; 110 E. R. 620. 


;-~piitd. R. r. Banbury (18,34). 1 Ad. & El. 
130. Apld. R. V, GoBforth (1834), 1 Ad. & El. 220. Reid. 
R. V, Cayerswall (1839), 8 L. J. M. C. 67. 

795 , J — ^ person hiring 

house & stable for a year in a parish under 

different landlords, at rents amounting together 
to £10 holding such house & stable, & residing in 
the house, for the year, & paying the whole rent, 
acquired a settlement in such parish, under 69 Geo. 
3, c. 60, though the house dt stable were entirely 
separate from each other. — R. v. Gosforth 
(Inhabitants) (1834), 1 Ad. & El. 226 ; 3 Nev. & 
M. K. B. 303 ; 2 Nev. & M. M. C. 222 ; 110 E. R. 
1192. 

796 , Xwo tenements In same parish.] — 

R. V. Sandwich Parish (Inhabitants) (1736), 2 
Hess. Cas. K. B. 246 ; Burr. S. C. 44 ; 93 E. R. 197. 

field. R. e. South Bomfleot (1813), 1 M. & S. 

154. 


797 , •]— Where a person rented & 

resided on a tenement of £9 10s. a year, & during 
the same time contracted by the year for two 
ponds, or for the rushes &; flags growing thei'oin, 
ho being by business a chair bottomer, the owner 
of the ponds reserving to himself the use of the 
water as he thought proper, the rent agreed for 
being 6s. a year for one pond, & 58. & two door 
mats of the value of 28. for the other Held ; 


! he thereby acquired a settlement. — R. v. All 
Saints, Cambridob (Inhabitants) (1822), 1 
B. & C. 23 ; 2 Dow. & By. K. B. 47 ; 1 Dow. & 
Ry. M. C. 133 ; 107 E. R. 10. 

798. .] — ^A settlement was gained 

imder Poor Relief (Settlement) Act, 1826 (c. 67), 
by renting, under distinct hirings, of the same 
owner, for the same year, two dwellu^-houses, 
one of which the tenant underlet, & never personally 
occupied, at the rents of £8 & £6 a year, in different 
parts of fb parish. — R. v. Wootton (Inhabitants) 
(1834), 1 Ad. & El. 282 ; 3 Nev. & M. K. B. 312 ; 
2 Nev. & M. M. C. 232 ; 3 L. J. M. C. 98 ; 110 
E; R. 1196. 

AnnotaHona : — Ckinid. R. v. Great & Lltilo Usworth & North 
Blddiok (1836), 6 Ad. & El. 261. Dutd. R. v. Cayerswall 

S SSS), 3 J. P. 484 : R. v. Elswlck (1860), 3 £. & E. 437. 
entd. JoUifle V. Rico (1848), 2 Lut. Reff. Cob. 00. 

799, Coal mine.] — R. v. West Ardsley 

(Inhabitants), No. 821, post. 

(6) Separate and Distinct Dwelling-House or 
Building. 

See Poor Law Act, 1927 (c. 14), s. 114 (a). 

800. What amounts to — ^Building consisting of 
two houses — ^Under common roof — Without internal 
communication.] — The pauper took a house, con- 
sisting of a house-place, a chamber over it, & 
above that a garret, which extended over the 
lower rooms in the adjoining house. He after- 
wards took the adjoining house, in addition to the 
rest of the premises, from the same landlord, for a 
year, at £10 rent. The whole was under the same 
roof, though there was no internal communication. 
He dwelt in that part which he first hired, & put 
a journeyman to work in the other : — Held : he 
gained a settlement under Poor Relief (Settlement) 
Act, 1826 (c. 57), by renting a tenement consisting 
of a distinct building. — R. v. Macclesfield 
(Inhabitants) (1831), 2 B. & Ad. 870 ; 1 L. J. 
M. 0. 6 ; 109 E. B. 1366. 

AnnohAwna : — ^Folld. R. v. lyor (1834), 1 Ad. El. 228. 
Extd. R. Wootton (1834), 1 Ad. & El. 232. Reid. U. v. 
Tadcastlo (1833), 4 B. & Ad. 703. 

801. ,] — A pei*son rented 

two houses under one continuous roof, having 
distinct outer doors, & no internal communication ; 
he took the whole at one hiring, but paid distinct 
rents for them of £6 each per annumy occupied one 
house himself, & allowed his son exclusive possession 
of the other ; — Held : by such renting & occupation 
for a year, he acquired a settlement under Poor 
Relief (Settlement) Act, 1825 (c. 67), s. 2. — R. v. 
IvBR (Inhabitants) (1834), 1 Ad. & El. 228 ; 3 
Nev. & M. K. B. 28 ; 2 Nev. & M. M. C. 9 ; 3 
L. J. M. 0. 37 ; 110 B. R. 1193. 

AtbnoUUiona : — Conid. R. v. Wootton (1834), 1 Ad. & El. 
232. Reid. 11. V. Groat Sc Little Usworth (1830), 6 Ad. & 
El. 261. 

802. Shop held Jointly with adjoining 

house — With internal communication.] — ^A shop 
held jointly with an adjoining house, with which 
it has an internal communication, is not to be 
considered as a distinct & separate building. — ^R. 
V . Rickinohall-Superiob (Inhabitants) (1832), 
1 Nev. & M. K. B. 47 ; 1 Nev. & M. M. O. 36 ; 2 
L. J. M. C. 22. 

803. Floor under common roof — Separate 

external oommunloatlon — ^As to part only.] — ^W. 

rented Sc occupied the middle floor of a house. 
Two outer doors, & some steps, which gave access 
to that floor, were appropriated to him exclusively. 
A separate flight of steps on the outside of the 
hous^ led, by a different outer door, to a passage 
on the middle floor, from which passage a tenant 
occupying the upper floor reached his premises, 
by a staircase of his own. One of W.^s rooms 
opened into this passage, & W. could not reach that 
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toom but by going up the last-mentioned steps, & 
^ong the passage, or by crossing the passage from 
his other rooms, by a door in one of them, which 
was usually locked. All the last-mentioned rooms 
communicated with each other, & with both the 
doors appropriated to W. -.—Held : the premises 
occupied by W. were “ a separate & distinct 
dwelling-house,” within Poor Relief (Settlement) 
Act, 1826 (o. 57), by renting which a settlement 
might be gained. — R. t». Great & Little Usworth 
& North Biddick (Inhabitants) (1830), 5 Ad. 
& El. 261 ; 2 Har. & W. 100 ; 0 Nev. & M. K. B. 
811 ; 6 L. J. M. C. 139 ; 111 E. R. 1104. 

risWfcTl]’. I? 5^-0.®- *• 

1 — 7“ Granary entered by 

ladder.] — granary, forming an entire floor, 
having no internal communication with the rest of 
the building, only to be entered by a ladder from 
the ground, is not a scpard.te &; distinct building 
within 69 Geo. 3, c. 60, so as to confer a settlement. 
— R. v. IIenley-upon-Thames (Inhabitants) 
(1837), 0 Ad. & El. 294 ; 1 Nev. & P. K. B. 446 ; 
Nev. & P. M. C. 100 ; Will. Woll. & Dav. 39 ; 0 
L. J. M. C. 70 ; 1 J. P. 71 ; 1 Jui*. 39 ; 112 E. R. 
1 12. 

805. External & Internal communica- 

tion by common passage.]— G. rented & occupied 
the groimd floor of a house, consisting of a shop 
& two small rooms. Access to the shop & the 
rooms was gamed by room doors opening out of a 
passage. This passage led through the house from 
the street in front to a yard at the back, & was 
closed by the house front door at one end & a back 
door at the other. K. rented & occupied the 
upper floor ; access to whi(j}i was gained by an 
outside staircase leading from the back yai’d. 
The bottom of this staircase was situated just 
outride the back door of the passage, & K. could 
gain it cither from the rc^ar of the house in the first 
instance, or by entering at the front door & passing 
through the passage to the rear. C. & K. each 
had a key of the front door, which door, &; the 
passage, both of them used at pleasure, & they 
each kept clean a distinct half of the passage. 
Both front & back doors of the passage were kept 
closed at night : — Held : the floor rent<ad &; 
occupied by C. was not “ a separate & distinct 
dwelling-house ” witliin Poor Relief (Settlement) 
Act, 1825 (c. 67), s. 2, & C. did not gain a settle- 
ment by renting it. — R. v. Elswick (Inhabitants) 
(1860), 3 E. & E. 437 ; 30 L. .T. M. C. 66 ; 3 L. T. 
321 ; 26 J. P. 324 ; 7 Jur. N. S. 45 ; 121 B. R. .506. 
Annotaiion : — ^Beld. 11. v. Barton-on ’Irwell (18G3), 3 B. & S. 

604. 


(c) Tenement in Different Parishes. 

806. Total rent not less than £10 a year — 
Entire tenement — Settlement where pauper resi- 
dent.] — If the tenement be entire, thougli the 
lands bo in different parishes, it seems to be a 
tenement of £10 per annum where the house is ; 
otherwise where the tenements are distinct A; 
lie in different parishes, as if a tenement of £8 
lie in one parish, & a tenement of £3 in another 
(per Cur.). — South Sydenham Parish v. Lamer- 
TON (1717), 1 Sess. Cas. K. B. 122 ; 10 Mod. Rep. 
388 ; 1 Stra. 57 ; Sett. & Rem. 79 ; 2 Bott, 141 ; 
Poley*s Poor Laws, 3rd ed. 93 ; 93 E. R. 36. 


Annotations : — ^FoUd. Elst-ead Pariah v, Holllbumc Parhili 
(1729). 2 8tra. 841). Co^. R. v. Fillonglcy (1786). 
Cald. Maff. Oaa. 509. Bmir R. v. Hooo G803). 4 Eaat. 
362. Meiltd. R. V. OlTohtiroh (1 789), 3 Term Rop. 114 ; R. 
tr. Horaley (1807), 8 Bast, 405 ; CblTlll v. Wood (1846), 
1 Lut. I^eg. Caa. 483. 

807. .] — ^An entire tenement of 


£10 per annum, though it lies in two pai'ishes, gives 
a settlement in that where the party lives.-^T. 
John’s Parish v. Amwell Parish, Hertford 
(1722), 1 Stra. 629 ; Sett. & Rem. 108 ; Foley’s 
Poor Laws, 3rd ed. 229 ; 93 E. R. 679 ; sub nom. 
Great Amwell Parish r. St. John’s, Hert- 
fordshire, 11 Mod. Rep. 380. 

Annotation: — ^FoUd. Elatead Parish v. Holllbiinio Pariah 

(1729). 2 Stra. 849. 

808. .] — Renting above £10 per 

annum in two parishes is a settlement where ho 
lives. — Elsteai^ Parish v. Holliburne Parish 
(1729), 2 Stra. 849 ; 2 Bott, 114 ; 93 B. R. 891 ; 
sub nom, R. r. Holyburne, Southampton, 2 
Sess. Cas. K. B. 159. 

809. If apportioned rent 

amounts to £10. J — Where a tenement has been 
taken at an entire rent for a sum exceeding £10 
a year, part of the tenement being in one parish 
& part in anotlier, the tenant has gained a settle- 
ment in the parish in wliich is that part wherein 
he resided : provided, on apportioning the rent, 
it appears he paid £10 a year for the part which is 
in that parish. — R. v. Pickering (Inhabitants) 
(1831), 2 B. & Ad. 267 ; 0 L. J. O. S. M. 0. 106 ; 
109 E. R. 1142. 

Annotfdions : — Distd. U. t*. Doopim? Oal-o (1838), 2 ,Tur. 274. 

Bold. R. V. Tadoastlo (1833). 2 L. J. M. C. 031 ; R. v. 

Banbury (1834), 1 Ad. & El. 13G ; It. r. Hockworthy 

(1837), 7 Ad.&i:i. 4U2. 

810. Separate tenements — Whether settle- 

ment gained In respect of tenement under £10.] — 

South Sydenham Parish v. Lamerton, No. 806, 
ante. 

811. .] — A man had a tenement 

of above £10 a year in A. in which he generally, & 
his wife & family constantly, i*esided for several 
years ; but ho occasionally slept in B. where ho 
liad another tenement, under £10 a year, which 
he had lately taken for the more convenient carry- 
ing on of his business, & upon the whole, ho slept 
in B. above forty days, & particularly on the last 
night, when both the tenancies expired : — Held : 
his settlement was in B. — H. v. St. Mary, Lambeth 
(Inhabitants) (1799), 8 Term Rep. 240 ; 2 Bott, 
169 ; 101 B. K. 13(57. 

Annotation Apld. H. V. KuarcHboroiigh (1851), 15 Jur. 398. 

812. Settlement where last 

night spent.] — Where a pauper nmttjd separate 
tenements of the joint yearly value of £10, in 
the parishes of T. & K., h liod a house in eacli, 
in one of which in R., his family resided, & he 
sometimes slept in one & sometimes in the other, 
&> on the last night of liis holding the tenement 
in R., having slept the preceding night in T., 
he came to R. to pack up his furniture & fetch 
back his family, &; passed the night there, but 
did not sleep or go to bod, but was occupied in 
moving, & left the house witli his family very 
early the next morning : — Held : his settlement 
was at R. — R. v, Ringwood (Inhabitants) (1813), 

1 M. & S. 381 ; 106 E. R. 143. 

Annotations : — Mentd. R. v. West Craworo (1813), 2 M. & 8. 

132 ; R. V. Poulton-wlth-Foamhoad (1817). G M. 8. 252 ; 

Greonslado v. Tapscott (1834), 4 Tyr. 5GG. 

C. Bent 
(a) Amount. 

See Poor l^w Act, 1927 (c. 14), s. 114. 

813. Rent must be not less than £10 a year.] — 
A. takes an inn for one year at £6 6s. from Lady 
Day, 1714. About the end of May following he 
t^kes a meadow which had been hained from said 
I^ody Day, to hold to Lady Day following ; it is 
a good settlement. — North Nibley Parish v. 
WOTTON Undridge (171 1), 1 Sess. Oas. K. B. 80 ; 
03 E. R. 24. 
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Bed. 8 . — BeUlement by renting and rating : Sub-sect. 

1> C. (a) (b).J 

814. Whether value of tenement con- 

sidered.] — (1) Pauper agreeing to pay £10 a year 
for a house worth but £0, & never lay in the house, 
docs not gain a settlement. 

A mere reservation of rent is not sufficient to 
gain a settlement (Lee, C.J.). 

(2) Justices of the peace have a light to inquire 
into the real value (1.EB, C.J.). — Southwold 
Parish v. Yoxford (1739), 2 Sess. Cas. K. B. 371 ; 
2 Stra. 1127; 93 E. R. 233; sub nom. R. v. 
Southwold (Inhabitants), Bprr. S. C. 140. 
jinwtatifm .—As to (1) Retd. ColvUl v. Wood (1840), 1 Lut. 

Ucg. Oas. 483. 


815. Subsequent Increase In value.] — 

A tenement under value of £10 a year rented 
from year to year which at any time during 
occupation of pauper becomes of value of £10 a 
year will gain settlement though rent unaltered. — 
R. V. Bilsdale Kirkham (1775), 2 Bott, 147; 
Burr. S. C. 828. 

Annotation .•—Apia. II. V. Aston (1817), 0 M. & S. 54. 

816. .] — The value of a tene- 

ment, in respect of acquiring a settlement, is to 
be taken ^ of the time when the party comes to 
settle on it ; hence where a man took a piece of 
land for ninety-nine yeai*s at the rent of two guineas 
a year, on whicli he built two houses, eacli of the 
yeaiiy value of live guineas, in one of which he 
lived, &; let the other at dve guineas a year : — Held : 
he did not thereby gain a settlemei t. — R. v. 
Aston near Birmingham (Inhabitants) (1817), 
6 M. & 8. 54 ; 2 Bott, 164 ; 105 E. R. 1102. 
Anmiatwn : — ^Distd. R. v. Poultou-wlth-Fwunihcad (1817), 

6 M. & a. 252. 

817. Landlord paying rates & outgoings.] — 

Under Poor Relief (Settlement) Act, 1825 (c. 57), 
s. 2, a settlement is ac(]uired by renting a tene- 
ment for £10, though the landlord agree to pay, 
& do pay, tithes to an amount which, if deducted 
from the rent, would reduce it below £10 ; & though 
it appear that the rent demanded would have been 
only £9 if the landlord liad not so agreed. — R. v. 
8t. John, Bedwardine (Inhabitants) (1838), 8 
Ad. & El. 192 ; 3 Nev. & P. K. B. 302 ; 1 Will. 
Woll. & 11. 211 ; 7 L. J. M. C. 04 ; 2 Jur. 819 ; 
112 E. R. 810. 

818. .] — The hiring of a house at 

£10 a year, the landlord paying all levies & rates 
chargeable on the house, is a sufficient hiidng 
renting of a tenement at & for the sum of £10 a 
year at the least within 69 (ieo. 3 (c. 60), & Poor 
Relief (Settlement) Act, 1825 (c. 67). — R. v. 
Thurmaston (Inhabitants) (1831), 1 B. & Ad. 
731 ; 9 L. J. O. S. M. C. 63 ; Pratt, 174 109 

E. R. 959. 


Annotations : — Folld. R. v. St. John in Bedwaixlinc (183$), 

8 Ad. Sc Kl. 192. Mentd. Sheffield Waterworks Co. v. 

Bennett (1872), L. R. 7 Exoh. 409, 

819. .] — A public-house taken at £10 

a year though landlord to pay all parish rates & 
charges assessed thereon is a tenement of sufficient 
value to gain a settlement. — R. v. Framungham 
(Inhabitants) (1773), Burr. S. C. 748 ; 2 Bott, 140. 


An^^ions FoUd. R. r. St. Paul. Deptford (1811), 13 
Kast, 820; R. v. Thurmaston (1831), 1 B. & Ad. 731. 
Meptd. Sheffield Wateru’orks Co. v. Bennett (1872), L. R. 
7 Exch. 400. 

MO. ,] — Settling for forty days upon 

a tenement at the yearly rent of £10 the landJord 
paying rates & taxes, •will confer a settlement 
upon the tenant. — R. v. St. Paul, Deptford 
(1811), 13 East, 320 ; 2 Bott, 162 ; 

104 E. R. 393. 

R r. Thurmaston (1831), 1 B. & Ad. 
M»td. iMiotfield Waterworks Co, v. Bonuott (1872), 
L. R. 7 Exoh. 409. 


821. Payable for whole year — Increase on 

contingency insufficient — ^Though more than ten 
pounds actually paid.] — In order that there may 
be an occupation of a tenement ** at the sum of 
£10 a year at the least, for tiie term of one whole 
year,” within Poor Relief (Settlement) Act, 1825 
(c. 67), s. 2, it is not enough that the tenant should 
occupy during a whole year, at a rent, during part 
of that year, ^ less than £10, paying, nevertheless, 
more than £10 in respect of the whole year’s 
occupation ; the rent of ** £10 a year at the 
least ” must have been paid in respect of the 
whole & every part of the occupation. 

Qu. : whether a coal mine is a “ tenement ’* 
sufficient to confer a settlement within Poor Relief 
(Settlement) Act, 1826 (c. 67), s. 2.— R. v. West 
Abdsley (Inhabitants) (18(53), 4 B. & S. 96 ; 
32 L. J. M. C. 255 ; 27 J. P. 6(57 ; 9 Jur. N. 8. 
1287 ; 122 E. R. 395 ; sub nom. West Abdsley 
Overseers v. Batley Overseers, 2 New Rep. 
318; IIW. R. 777. 

822. Whether entire rent must be paid — Where 
exceeding £10.] — By Poor Relief (Settlement) 
Act, 1826 (c. 57), it is enacted, that no settlement 
shall be gained by reason of settling upon or paying 
parochisd taxes for a tenement, unless the house, 
or building, or land, of which the tenement con- 
sists, shall be occupied under such yearly hiring, 
& the rent for same, to the amount of £10, be 
actually paid for the term of one whole year ; — 
Held : no settlement is gained by settling upon a 
tenement, unless the rent for the tonn of one 
whole year, whatever be its amount, be actually 

S aid. — R. V. Ramsgate (Inhabitants) (1827), 0 
t. & C. 712 ; 9 Dow. & Ry. K. B. (588 ; 4 Dow. 
& Ry. M. C. 470 ; 108 E. R. 613 ; sub nom. li. v. 
St. IjAWbencb, Ramsgate (Inhabitants), 6 L. J. 
O. S. M. C. 69. 

Anmttation : — ^FoUd. R. v. Asldoy Hay (1828), 8 B. & 0. 27. 

823. .] — Since Poor Relief (Settle- 

ment) Act, 1825 (c. 57), in order to gain a settle- 
ment by settling upon a tenement, the reserved 
rent for one whole year, whatever be its amount, 
must be paid. — R. v. Ashley Hay (Inhabitants) 
(1828), 8 B. & C. 27 ; 108 B. R. 953 ; sub nom. 
R, V. Ashby-de-la-IIay (Inhabitants), 2 Man. 
& Ry. K. B. 21 ; 1 Man. & Ry. M. C. 273 ; 6 
L. J. O. S. M. C. 74. 

AmwUUUm .—Reid. R. v. Balsall (1837). 6 L. J. M. O. 35. 

824. .] — Poor Relief (Settlement) 

Act, 1831 (c. 18), 8. 2, is retrospective, &, therefore, 
where a pauj^er in 1829 hired a house at a yearly 
rent exceeding £10, occupied it for more than a 
year, & paid not a whole year’s i*ent but above 
£10 : — Held : ho thereby gained a settlement. — 
R. V. Dursley (Inhabitants) (1832), 3 B, & Ad. 
466 ; 1 L. J. M. C. 37 ; 110 E. R. 168. 

Anntdafion : — Mentd. Yoiiuff v. Adams, [1898] A. C. 469. 

825. .] — The proviso of Poor Relief 

Settlement Act, 1831 (c. 18), s. 2, applies both to 
settlements by renting a tenement &> by payment 
of parochial t^es. 

Therefore, where a pauper rented a tenement 
for a year, at upwards of £80, but underlet a pari, 
& paid a portion of his rent, amounting to £10, 
was rated to & paid poor rates for the whole : 
— Held: he gained a settlement by payment of 
the rate. — R, v. Brighthblmstone (Inhabi- 
tants) (1841), 1 Q. B. 674 ; 1 Gal. & Dav. .54 ; 
10 L. J. M. C. 93 ; 5 J. P. 421 ; 6 Jur. 506 ; 113 
E. R. 1289. 

Sce^ note. Poor Law Act, 1927 (c. 14), s. 114 (6). 
(b) Payment. 

See Poor Law Act, 1927 (c. 14), s. 114. 

826* By whom payable — Whether must be by 
person hiring.] — 59 Geo. 3, c. 50, makes the pay- 
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ment of a year’s rent by the person hiring a tene- 
ment a condition precedent to the gaining of a 
settlement by reason of dwelling therein for forty 
days. Poor Relief (Settlement) Act, 1825 (c. 57), 
repeals .50 Geo. 3, c. 50, but still maki's the pay- 
ment of the year’s rent, but not by the party 
liaying the same, a condition precedent 1*0 the 
gaining of a settlement, &, therefore, where a 
person, after the passing of 59 Geo. 3, c;. 50, liired 
a tenement of the annual value of £10, & held it 
for more than a year, but died before a whole 
year’s rent was^ paid : — Held : no settlement, 
although after his death, &; after the ]) 2 iSKing of 
Poor Relief (Settlement) Act, 1825 (c. 57), the 
rent was paid out of money produced by the sale 
of his goods. — R. v, CJarshalton (Inhabitants) 
(1820), 0 B. &; C. 03 ; 2 Bott, 102 ; 0 Dow. is> Ry. 

K. B. 132 ; 4 Dow. & Ry. M. 0. 249 ; 5 L. J. O. S. 
M. C. 14 ; 108 E. R. 387. 

827. •.] — Where a pauper hand fide 

hired a house & garden in A. for a year at the rent 
of £10, &; occupied it for a year, & the whole rent 
was paid to the landlord, but not by the pauper : 
— Held : ho nevertheless gained a settlement in 
A., inasmuch as Poor Relief (Settlement) Act, 
1825 (c. 57), did not require that the rent should 
be paid by liim. — R. v, Kib worth IIaik^ourt 
(Inhabitants) (1828), 7 B. & C. 790 ; 1 Man. 
& Ry. K. B. 691 ; 1 Man. &* Ry. M. O. 255 ; 6 

L. J. O. S. M. C. 00 ; 108 E. R. 918. 

u4nnulaiion ;--RoId. II. v. Hltchcat (1829), 9 B. & 170. 

828. .] — Under Poor Relief (Settle- 

ment) Act, 1825 (c. 57), a settlement may be 
gained by hiring a tenement if the rent be actually 
paid to the landlord, whether it bo jiaid by the 
tenant or by another person. — R. v. Ruthin (In- 
iiABiTANTfl) (1833), 5 B. & Ad. 215; 2 Nev. A 

M. K. B. 97 ; 1 Nov. A M. M. C. 139 ; 2 D. J. M. (\ 
71 ; 110 E. R. 771. 

829. .] — M., being tenant of premise.s 

from year to year, on a hiring from Martinmas at 
£10 rent, payable half-yearly, gave i.hein up to 
pauper in Jan. 1831, & the landlord agreed to 
accept him as yearly tenant from Maitiiunas to 
Martinmas on the above terms, if pauper would 
be answerable for the current half yciar’s rent. 
Pauper agreed, & occupied accordingly, from 
Jan. 1831 to Oct. 1832. At May Day. 1831, he 
paid £5 rent for the preceding half year ; A at 
Martinmas the next half year’s rent of £5. In 
Oct. 1832, pauper gave up the premises to R. No 
rent had been paid since Martinmas, 1831, 1 ’auper 

agreed with it. that It. should take his furniture 
& fixtures at £9 5>»., & in consideration thereof pay 
the landlord the rent due from Martinmas, 1831. 
The landlord agreed with pauper A It. to accept 
R. as his tenant, A received an undertaking from 
R. to pay the rent as above stated. At Martinmas, 
1833, no rent having been paid, the landlord dis- 
trained, A sold the goods seized, which pioduced 
enough to pay the whole rent. Among them was 
part of the furniture, etc., left by the pauper, to 
the value of £5 ; but there was no specific account 
of the sum produced by these articles : — Held : 
pauper did not gain a settlement by renting a 
tenement, under Poor Relief (Settlement) Act, 
1831 (c. 18), 8. 1 ; for he was not, during the 
entire half year from Martinmas, 1830, to May, 
1831, the person hiring the premises ; A the rent 
due in respect of his occupation from Martinmas. 
1831, was not paid by him. — R. v, Melsonby 
(Inhabitants) (1840), 12 Ad. A El. 687 ; Am. 
A H. 34 ; 4 Per. A Dav. 515 ; 10 L. J. M. C. 2 ; 
4 J. P. 731 ; 5 Jur. 242 ; 113 E. J{. 976. 

830. — « Payment by trustee for benefit 

Qt creditors.] — The pauper who rented a farm in 


C. assigned it to P. upon trust, to cultivate it A 
pay the pauper’s debts, etc. The lease expired 
m 1817 ; no settlement of accounts took place, 
but without tho authority of the pauper, then 
hii*ed a house in H. at tho yearly rent of £18, to 
which ilie pauper A his family removed, A they 
resided thei*o for more than two years. The 
pauper never paid any rent or taxes, but P. was 
rated, A paid the rent A taxes : — Held : the pauper 
gained a settlement in 11. by tho occupation 
of the house. — R. v. Chediston (Inhabitants) 
(1826), 4 B. A C. 230 ; 6 Dow. A Ry. K. B. 269; 

3 Dow. A Ry. M. 0. 137 ; 3 L. J. O. 8. K. B. 208 ; 
107 E. R. 1044. 

Amuilatitni : — Raid. R. r. Woolplt (1835). 4 Ad. & El. 205. 

831. .] — Pauper hired a house 

A lands, from Michaelmas, 1832, to Michaelmas, 
1833, for £30, A entered into occupation at 
Michaelmas, 1832. In July, 1833, he assigned to 
W. all his debts, securities, stock, effects, utensils 
in trade, household goods, furniture, crops growing 
or sevei*ed, implements of husbandry, cattle, live 
A dead stock, A all other personal estate A effects, 
to have, hold, A take tho said moneys, etc., live 
A dead stock, A all other tho premises assigned, 
to W., on trust to cultivate the lands as long as 
the ci'ops tlien growing should remain, A to sell 
tho stock, crops, etc., A receive the amount of 
the valuation to be made as between outgoing 
A incoming tenant at quitting tho land ; AW. 
was to be possessed of tho moneys, on trust, first, 
to i)ay costs A charges, next to pay the rent, 
taxes, etc., whioli were or should be due during 
the continuance of the trusts, A next to pay 
creditors of the pauper, i)art*ies to the deed. In 
Aug. 1833, W. sold the stock, effects, A ciops, 
wliich w(*ro cut A earned away by the purchasers ; 
A aftc^iwards W. paid th<» rent for the year out of 
tlie pioducfi of the i)i*operty lussignod. Pauper, by 
liimsclf or family, occupii*d tho house till Michacl- 
inns, 1833 : — Held : there W'os neither an undivided 
occupation for the yt»ai*, nor a payment of rent by 
ih(i pauper, to satisfy I’oor llelief (Settlement) 
Act, JS31 (c. 18), 8. 1 ; A no settlement was 
gained. — R. v, Rakefiehi> (Inhabitants) (1836), 

4 Ad. A El. 612; J liar. A W. 697 ; 6 Nev. 
A M. K. B. 16; 3 Nev. A M. M. G. 488 ; 5 
L. J. M. i \ 63 ; 111 E. R. 917. 

Anmtttdtmui : — Consd. K. v. Molsonliy (1840), 12 Ad. & El. 

' 087. Reid. R. r. HuuMi KilvintrUm (1813). 8 J. P. 38. 

832. Payment by officers of parish 

where pauper settled — Must be bon& fide.] — Where 
ujKjn the trial of an tqipeal the question was, 
whether the pauper had gained a s(^ttl( inent by 
renting u tenement in parish A., A it appeared that 
ho being then 8(?ttled in paiish B., had applied to 
the olTlcers of the latter i)ari8h for relief, A they 
gave him a sum of money, which (‘nabled him 
to pay Jiis landlord a year’s nmt for ihc» tenement 
in paiisli A., whereby, if that payment were not 
fraudifiontly made by the parish officera of B., to 
enable him to acquire a settlement in A., he would 
become settled in the latter parish, it is a question 
of fact for the sessions whether that payment was 
fraudulent or not ; A if the justices at sessions are 
of opinion upon tho evidence that the money 
was paid solely to enable the pauper to gain a 
settlement in parish A., they ought to find fraud ; 
but if, on the other liand, they are of opinion 
Uiat the money was paid for tho purpose of re- 
lieving him, they ought to negative fraud. — R. v. 
Tilungham (Inhabitants) (1830), 1 B. A Ad. 
180 ; 9 L. J. O. 8. M. C. 3 : 109 B. R. 764. 
AnnokUion : — OoDSd. R. v. St. Sepulcdire, Cambridge (1831), 

9 L. J. C). S. M. C. 60. 

888. .] — ^A pauper, being 

previously settled in the parish of S., hired a house 
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in the parish of A. for a year, at the rent of £10 
payable quarterly, & paid the first two quarters’ 
rent, Sc part of the thfrd ; & having occupied the 
house for more than a year, applied for relief to 
the parish officers of S., who paid the residue of 
the year’s rent. The sessions having found that 
this payment was fraudulent Sc made with an 
intention of settling the pauper in the parish of 
A. : — Held : no settlement was gained in that 
parish, though the hiring of the house was bond 
fide. — B. V. St. Sepulchre, Cambridge (Iioiabi- 
TANTS) (1831), 1 B. & Ad. 924 ; 9 L. J. O. S. M. 0. 
66 ; 109 E. R. 1030. 

884. Dwelling-house hired by church 

officers — Payment by resident minister Insufficient.] 

— ^By the practice of a Wesleyan congregation, 
certain of its members were appointed stewards 
for a given circuit. Sc were called circuit stewards. 
One of their duties was to take & furnish houses 
for their ministers officiating within the circuit. 
The rents of such houses were sometimes paid by 
the circuit stewards. Sc sometimes by the ministers ; 
if by the ministers, the stewards repaid them the 
amount, together with the amount of the rates 
Sc taxes in respect of the houses, which were paid 
by the ministers in the first instance. It was the 
custom of the congregation to appoint a niinister 
to officiate in a given place for one year certain, 
during whi6h he could not be removed ; & no 
minister officiated for more than thre< years in 
the same place. At Michaelmas, 1832, the circuit 
stewards took Sc furnished a house at C., a place 
in the circuit, for a year certain, at the rent of 
£20, as a residence for W., who was then appointed 
to be nunister at C. W. immediately took posses- 
sion & occupied the house, as minister, till Michael- 
mas, 1836. During the three years of his occupa- 
tion, W. paid the annual rent of £20 for the house 
to the landlord ; he was also in each of those 
years assessed to Sc paid the poor rates for O. 
Both rent & poor rates, however, were repaid to 
him by the circuit stewards : — Held : W. did not 
gain a settlement in 0. by renting a tenement, or 
by assessment to Sc payment of rates Sc taxes, 
under Poor Relief (Settlement) Act, 1825 (c. 67), 
s. 2 ; Poor Relief (Settlement) Act, 1831 (c. 18), 
8. 1 ; & Poor Law (Amendment) Act, 1834 (c. 76), 
s. 66. — R. V. Tiverton Overseers (1861), 3 
E. Sc E. 656 ; 30 L. J. M. C. 79 ; 3 L. T. 696 ; 121 
E. K. 660 ; eub nom. Tiverton (Churchwardens) 

V. MANGOTSPIET.D (CHURCHWARDENS), 25 J. P. 

367 ; 7 Jur. N. S. 209. 

835. When rent may be paid — Not after death 
of person hiring.] — R. v. Carshalton (Inhabi- 
tants), No. 826, ante. 

836. .] — The husband of a pauper 

took a house in parish M. At £30 per year from 
Sept. 29, 1853, paid three quarters’ rent Sc tacses, 
Sc occupied until Sept. 16, 1854, when he died. 
The widow continued to occupy until Sept. 29, 
1864, Sc paid that quarters’ rent, & then left ; — 
Held : the widow did not acquire a settlement 
by such occupation in the parish. — R. v. St. 
Marylebonb (1856), 26 L. T. O. S. 68 ; 4 W. B. 
26; 19 J. P. Jo. 722. 

837. Pending [appeal against removal 

order.] — Pauper hired a house in W. at £17 per 
annum, for a year, 1832, 1833, &; resided in it. Sc 
occupied it for a year. After the expiration of 
the year, while some rent was unpaid, he was 
lemoved to B. The order was appealed against. 
Pending the appeal, the pauper returned to W., 
resided in the house from Dec. 7, 1833, to Jan. 27, 
1834, Sc paid the arrear of rent due for the expired 


Law. 

year. On Jan. 1, the order of removal was, upon 
the appeal, confirmed on the merits : — Held : the 
pauper gained a settlement at the time of the pay- 
ment of the arrear. Sc the confirmation of the order 
of removal showed only that he had not completed 
a settlement at the time of the order. — R. v. 
Willoughby (Inhabitants) (1835), 4 Ad. Sc El. 
143 ; 1 Har. Sc W. 493 ; 6 Nev. & M. K. B. 467 ; 
3 Nev. Sc M. M. C. 325 ; 5 L. J. M. C. 35 ; 111 
E. R. 742. 

838. Wbat Is sufficient payment — Landlord re- 
covering arrears by distress.] — ^R. v. Melsonby 
(Inhabitants), No. 829, ante. 

839. Occupation rent free in lieu of wages.] — 

The pauper was hured for a year as a shepherd : he 
was to have a house Sc garden rent free, 78. a week, 
Sc the going of thirty sheep with his master’s flock, 
as wages. He serv^ for two years at those wages 
in the parish of I., during all which time the sheep 
went on his master's farm, the whole of which was 
situated in that parish. G^e feed of the sheep was 
worth £16 per annum : — Held : this did not confer a 
settlement, it not being any part of the bargain that 
the sheep should be pasture-fed. — R. v. Bardwell 
(Inhabitants) (1823), 2 B. & C. 161 ; 3 Dow. & Ry. 
K. B. 369 ; 2 Dow. Sc Ry. M. C. 53 ; 107 E. R. 343. 
AnwMions : — Dbtd. II. v. Eonardintfton Overseerfl, otc. 
(1826), 6 B. & C. 70. Ezpld. 11. «. Thornham (1827). 6 
B. & C. 733. Befd. R. V . Shlpdham (1823), 3 Dow. & Ry. 
K . B. 384. Mentd. Hushes o . Chatham Overseers (1843), 
1 Lut Reg. Oas. 51. 

• SeCt alaot Nos. 862-864, post. 


D. Occupation. 

See Poor Law Act, 1927 (c. 14), s. 114 (a). 

840. Necessity for occupation for a year.] — 
A pauper was removed to S. on the examination 
of P. Sc A. P. deposed that on July 22, 1839, ho 
let to pauper’s husband a house in S., ** at the 
rent of £10 per year,” that the husband “ occupied 
the house until July 22, 1841,” Sc paid P. ” the 
whole of the rent during that time.” A. deposed 
that the husband in July, 1839, went to the house, 
& ” resided in that house imtU Mar. 1842 ” : — 
Held : the sessions were not entitled to affirm the 
order of removal, the examinations not showing 
that the house haid been occupied for a year under 
a yearly hiring witliin Poor Belief (l^ttlemcnt) 
Act, 1831 (c. 18), s. 1. 

Nothing can be left to intendment, unless it 
be a necessary intendment. It will not be enough, 
that the examination be consistent with either a 
conformity or a nonconformity to the statute 
applicable to the particular settlement (Wight- 
man, J.). — R. V. St. Sepulchre (Inhabitants) 
(1844), 6 Q. B. 680 ; 1 Dav. Sc Mer. 272 ; 1 New 
Sess. Cas. 400 ; 14 L. J. M. C. 8 ; 4 L. T. O. S. 
133 a; 9 J. P. 160; 8 Jur. 1092; 115 E. B. 
217. 

841. Effect of underletting part — ^Whether 

settlement gained.] — ^A pauper held a house at the 
annual rent of £8, from Lady Day to Michaelmas, 
1821, Sc a different house from l^fichaelmas, 1821, 
to Lady Day, 1822, at the annual rent of £9, Sc 
during the whole of that period he was the tenant 
of a garden at an annual rent of two guineas ; 
but he had agreed with another person that they 
should share the expense Sc the profits arising 
from the cultivation of the garden. Sc that person 
paid him half of the rent, but he paid the whole 
to the landlord ; — Held : he did not gain a settle- 
ment, because he did not during the jrhole year, 
as required by the 69 Geo. 3, c. 60, hold a house 
Sc occupy land which together were of the 
value of £10. — ^B. v. Tonbridge (Inhabitants) 
(1826), 6 B, dp C. 88 ; 9 Dow. & Ry. K. B. 128 ; 
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4 Dow. & Ry. M. 0. 245 ; 6 L. J. O. S. M. C. 13 ; 
108 £)• 385* 


Annotations .*-^nid. R. v. Ditoheat (1829), 7 L. J. O. S. 
M. C. 110. Beld. R. V. Great Bolton (1828), 2 Man. 
Hy, K;B. 227 ; R. v. Stow Bardolph (1830), 1 B. & Ad. 
210. Hentd. R. v. Kensington (1848), 12 Q, B. 054 ; 
liogon V. Harvey U858), K. Sc Q. 169. 


842. ; •.] — 59 Geo. 3, c. 50, re- 

quires (inter alia) that in order to acquire a settle- 
ment by the renting of a tenement, it shall con- 
sist of a separate & distinct dwelling-house or 
building, or of land, or of both, bond fide lured at 
& for £10 a year at the least, for the term of one 
whole year, & that such house or building shall 
be held, & the land occupied, for the term of one 
whole year : — Held : a settlement was gained 
under this statute by a pauper hiring & holding 
for one year a distinct & separate dwelling-house, 
although part of the house was let to an under- 
tenant. — R. V. Great Bolton (Inhabitants) 
(1828), 8 B. & C. 71 ; 2 Man. & By. K. B. 227 ; 
1 Man. & By. M. C. 404 ; 6 L. J. O. S. M. C. 81 ; 
108 E. B. 960. 

343 , .] — By Poor Belief (Settle- 

ment) Act, 1825 (c. 57), wliich repealed 59 Geo. 3, 
c. 50, it is enacted, that no person shall acquire 
a settlement by reason of settling upon any tene- 
ment, unless it shall consist of a separate & distinct 
dwelling-house, or of land, or of both, botid fide 
rented by such person, at the sum of £10 a year 
at tlie least, for the term of one whole year, nor 
unless such house or building, or land, shall be 
occupied under such yearly hiring : — Held : under 
this statute, a pauper who rented a dwelling-house 
at the yearly value of £10, & resided in it, but 
underlet part, thertdiy gained a settlement. — 
B. V. Ditcheat (Inhabitants) (1829), 9 B. & 0. 
176 ; 4 Man. & By, K. B. 151 ; 2 Man. & By. 
M. C. 144 ; 7 L. J. O. S. M. 0. 110 ; 109 E. B. 66. 

Annolaiitms : — Consd. 11. v. Westbury on Trym (1857), 7 
E. Sc B. 444. Refd. JL v. St. NicliolaH, Rocfiester (1834), 
5 B. Sc Ad. 219 ; U. v, St. Mury Kalendar (1839), 9 
Ad. & El. 620. Mentd. HurriH v. Amcry (1865), Hop. Sc Pli. 
294. 


Add 

oyr« 


-.] — By Poor Belief (Settle- 


ment) Act, 1825 (c. 57), which repealed 59 Geo. 3, 
c. 50, it is enacted, that no person slioll acquire 
a settlement by reason of settling upon any tene- 
ment, unless it shall consist of a separate) & distinct 
dwelling-house or building, or of land, or of both, 
bond fide rented by such person at the sum of 
£10 a year at the least, for the term of one whole 
year ; nor unless such house or building, or land, 
shall be occupied under such yearly hiring, & the 
rent for the same to the amount of £10 actually 
paid for the term of one whole year at the least, 
etc, : — Held : under that statute a pauficr who 
rented for a yeai* a dwelling-house & land at a 
rent exceeding £10 per annum, which was actually 
paid, but who underlet the land, gained a settle- 
xnent. — R. v. Great Bentley (Inhabitants) 
(1830), 10 B. & C. 520 ; 5 Man. & By. K. B. 559 ; 
3 Man. & By. M. C. 48 ; 8 L. J. O. S. M. C. 55 ; 
109 B. R. 544. 

Annotalians : — Ckmsd. R. v- Maoolesfleld (1831), 2 B. Sc Ad. 

870 : R. V, St. Mary Kalendar (1839), 9 Ad. Sr. El. 626. 

BSito. R. V, Westbury -Upon-Tnmi (1857), 3 Jur. N. S. 

690 ; Durante. Carter (1873), 43 L. J. C. P. 17. 


845. — In 1824 the pauper 

rented a dwelling-house in the parish of D., at the 
rent of £7 per annum, & continued to occupy it 
tiU 1826. At Michaelmas, 1824, he hired land to 
Michaelmas, 1825, at the yearly rent of £8 10a., 
& then entered into possession, but in Apr. 1826, 
he underlet the land for the remainder of his 
term ; the under tenant had possession of the 
land till, Michaelmas, 1826; & he, by agreement 
with the pauper, paid the original landlord the 


rent accruing due from Apr. to Michaelmas, 1825, 
the rest having been paid by the pauper : — Held : 
the pauper did not gain a settlement by occupa- 
tion for a year, inasmuch as he had not continued 
to fulfil the conditions of 69 Geo. 3, c. 60, by 
personally occupying the land down to the time 
when Poor Belief (Settlement) Act, 1825 (c. 67), 
passed. Qu» : if he had done so, whether the 
Poor Belief (Settlement) Act, 1825 (c. 67), which 
only requires that the land be occupied under the 
yearly hiring, could have had a retrospective 
effect, so as te make the former occupation avail- 
able in conjunction with that under the new 
statute. — R. v. Ockley (Inhabitants) (1831), 1 
B. & Ad. 818 ; 9 L. J. O. S. M. O. 123 ; 109 B. R. 
991. 

846. .J — Settlement by pa:^ing 

rates in respect of a tenement subsists notwith- 
standing Poor Belief (Settlement) Act, 1825 (c. 57), 
& Poor Relief (Settlement) Act, 1831 (c. 18), & 
the actual occupation, required by tlie latter Act, 
does not apply to it. Where therefore, the pauper 
occupied, etc., & paid rent for a tenement con- 
formably to tlie former Act : — Held : a settle- 
ment was gained by payment of rates although 
he had underlet pait, & could not therefore gain 
a settlement by renting a tenement. — R. v. Stoke 
Damerel (Inhabitants) (1837), 6 Ad. & Bl. 
308 ; 1 Ncv. & P. K. B. 463 ; Ncv. & P. M. C. 
169 ; Will. Woll. & Dav. 25 ; 6 L. J. M. 0. 55 ; 
1 .1. W 36 ; 1 Jur. 39 ; 112 B. B. 117. 

Anmiiaiitm : — Consd. U. r. WcHibiiry eii Trj'ni (1857), 7 

K. Sc B. 411. 


847. 


Rent of occupied part 


exceeding ten pounds.] — To give a settlement by 
renting a tenement, since the Poor Belief (Settle- 
ment) Act, 1831 (c. 18), there must be an occupa- 
tion in fact of the whole dwelling-house or buud- 
11 ^ of which the tenement consists, by the party 
Idling the same ; &, therefore, where A. took a 
lease for a year of a house consisting of three 
fioors, at the I'ent of £40 per annum, & after he 
had been in possession three months, underlet 
two floors by the quarter, at the rate of £22 per 
annum, to another person, who occupied them for 
two quarters, the ground floor only, during that 
time, being occupied by A., & in all other respects 
the provisions of Poor He lief (Settlement) Act, 
1825 (c. 57), & Poor Belief (Settlement) Act, 1831 
.(c. 18), were complied with: — Held: A. did not 
gain a settlement. — B. v. St. Nicholas, 
Rochester (Inhabitants) (1834), 5 B. &; Ad. 
219 ; 3 Nev. & M. K. B. 21 ; 2 Nev. & M. M. C. 
1 ; 3 1.. J. M. C. 45 ; 110 B. B. 773. 

Aniwlalwiis FoUd. R. t% St. Nicholas, (^loboBtor (1835), 
2 Ad. Sc El. 599. Distd. R. v. St. (llles -In -the -Fields 
(1836), 4 Ad. & El. 495. Folld. R. v. Deeping Gate (1838), 
2 Jur. 274. Befd. R. v. Great & Little Us worth &; Nortli 
Riddick (1836), 5 Ad. & El. 261. Mcntd. R. v, Kensington 
(1848), 12 Q. B. 654 ; Harris v. Amory (1865), Hop. Sc Ph. 
294 ; Smith v, Lauuaster (1869), L. R. 5 C, P. 246. 


g 4 g. .] — Xo gain a settle- 

ment under the Poor Belief (Settlement) Act, 
1831 (c. 18), the whole of the subject-matter of 
the renting must be occupied. It is not sufficient 
if part to the annual value of £10 is occupied. 
Thus, A. hired two cottages, beii^ separate & 
distinct dwelling-houses, but adjoining to each 
other & under one continuous roof, together with 
three acres of land, for a year, from Liady Day. 

1832, at the rent of £14 a year. At Lady Day A. 
entered upon one of the cott^es & the land, & 
occupied the same under the hiring till Lady Day, 

1833. The other cottage he underlet to S. at a 
rent of £4, S. occupied it till Lady Day, 1833, 
& paid A. rent for it. A. paid the whole rent £14 
to the landlord. The cottage & land occupied 
by A. were worth more than £10 a year : — Held : 
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A. did not gain a Bciilcmont by this hiring & occu- 
pation of ono of iho cottages & land. — R. v* 
Bbrkbweij. (Iniiabitanth) (1837), 6 Ad. & El. 
282 ; 1 Nev. & P. K. B. 432 ; Nev. & P. M. C. 
146 ; Will. M oll. & Dav. 30 ; 1 J, P. 23 ; 112 

B. R. 107 ; sub nom. R. v. Bal6Aj.l (Inhabitants), 
0 L, J. M. C. 35 ; sub nom. R. v, Babkswell 
(Inhabitants), 1 Jui*. 39. 

849. .] — Where a pauper 

took an inn & stable under the same hiring, & 
let part of the stable, but continued to occupy 
the inn, the annual value of which exceeded £10 : 
— Held : he did not gain a settlement under Poor 
Relief (Settlement) Act, 1831 (c. 18). — ^R. v. Deep- 
ing Gate (Inhabitants) (1838), 2 Jur. 27*4. 

860. Exclusive occupation by 

sub-tenant.] — If a tenement has been hired, & the 
occupation of it has commenced, less than a year 
before the passing of Poor Relief (Settlement) 
Act, 1831 (c. 18) (Mar. 30, 1831), the occupation, 
to give a settlement, must be such as will satisfy 
the i^cquisites of that Act. If a person, hiring a 
tenement, underlet any part of it, he has not the 
actual occupation, of the tenement within the 
terms of Poor Relief (Settlement) Act, 1831 (c. 18), 
s. 1 , if there be any exclusive occupation given by 
such underletting. & the smallness of the part 
underlet, & of the rent paid for it, & the shortness 
of the term for which it is imderlet, make no 
difference*. — R. v . St. Nicholas, Colchester (In- 
habitants) (1835), 2 Ad. & El. 599 . 1 Har. & 
W. 47 ; 4 Nev. & M. K. B. 422 ; 3 Nev. & M. M. 0. 

1 ; 4 L. J. M. C. 46 5 111 E. R. 231. 

Annotaiions : — Befd. 11. v. Groat & Little Uswortli & North 
Blddlok (1830). 5 Ad. & El. 261. Mentd. U. v. Kousiinrtou 
Q. B. 054 ; Smith «. Lancaster (1809), L. It. 5 

851 . Eflect of removal order.] — ^A pauper 

on Apr. 6, 1 823, hired a house for a year at the rent 
of £12 per annum in the parish of A. In Jan. 
1824, he became chargeable to that parish, &; was, 
by an order of justices, removed to the parish of 
B. There was no appeal against the order of 
removal. The pauper returned on the same day 
io his house in the parish of A., & continued to 
occupy it until the expiration of tlie year for 
which he liad hired it, & paid tlu? rent for a yeai* : 
— Held : as the pauper had hired & held the house 
for a year, & paid the rent for that period, all the 
requisites of 59 Qeo. 3, c. 50, had been complied 
with, & he gained a settlement in tlie parish of 
A. by renting a tenement. — R. v. Barham (In- 
habitants) (1828), 8 B. & C. 99 ; 6 L. J. O. S. 
M. C. 78; 108E. R. 980. 

Annotaiitme : — Consd. R. v. 8t. John's, Hacknoy (1835), 

2 Ad. & El. 548. Reid. H. v. Willoughby (1835), 5 Nov. 
ik M. K. B. 457. Mentd. Floycr v. Bankos (1863), 33 
L. .1. Ch. 610. 

852. Suspension of order.] — A man 

rented a tenement at £10 a year in A., & occupied 
for seven months, at the end of which an order for 
his removal to B. was made, but suspended by 
reason of his sickness during which he continued 
to occupy the tenement. Afterwards he was 
removed to B., but returned on. the same day to 
A., & continued to reside until the expiration of 
more than twelve months fit>m the commence- 
ment of his occupation : — Held : the occupation 
was, for the purposes of settlement, interrupted 
by the residence under the suspension of the oraer, 
thei*efore no settlement was gained ; also the 
execution of the order by actual removal was, 
imder the circumstances, no interruption of the 
occupation. — ^R. v. St. John's, Hackney (In- 
habitants) (1835), 2 Ad. & El. 548 ; 1 liar. & 


Law. 


W. 30 ; 4 Nev. & M. K. B. 336 ; 2 Nov. & M. M. 0. 
513 ; 4 L. J. M. C. 51 ; 111 B. B. 212. 

853. Permissive occupation of part.] — 

R. V. IvER (Inhabitants), No. 801, ante. 

854 ,. Pauper letting beds for night — Re- 

taining control of house.] — Pauper rented a house 
at £24 a year, which he paid, & resided in the house 
yvith his family. He was in the habit of taking 
in persons to sleep in some of the rooms, letting 
sometimes a bed, sometimes half a bed, generally 
by the night, but occasionally for a week, in which 
case, However, the bed only was let, & the pauper 
reserved the right of putting another b^ into 
the room. The lodgers had no right to the rooms 
by day. The pauper had constat access to & 
control over the whole house, & kept the keys of 
all the rooms : — Held : an actual occupation of 
the dwelling-house, within Poor Relief (Settle- 
ment) Act, 1831 (c. 18), s. 1. — R. V. St. Giles-in- 
the-Fields (Inhabitants) (1836), 4 Ad. & El. 
495 ; 1 Har. & W. 693 ; 6 Nev. & M. K. B. 6 ; 
3 Nev. & M. M. C. 476 ; 5 L. J. M. C. 51 ; 111 E. R. 
873. 

855. What amounts to occupation for a year — 
Whether occupation under two hirings connected.] 

—A pauper, three weeks after May Day, 1820, 
hired a house & land in the parish of S. for a year 
from the preceding May Day, at the rent of £15, 
& at the expiration of that time hired it again for 
another year at the same rent. He occupied the 
premises from the time of the first hiiing until 
six months after the second hiring, &; paid the rent 
during the whole period, calculated from May 
Day, 1820 : — Held: he thereby gained a settle- 
ment in S., for that the occupation under the 
different hi lings might be connected so as to 
make an occupation for one whole year within 
59 Geo. 3, c. 50. — R. v. Stow Parish (1825), 4 
B. & C. 87 ; 3 L. .1. O. 8. K. B. 154 ; 107 E. R. 
992 ; sub nom. R. v. Sturton-by-Stow (Inhabi- 
tants), 6 Dow. & Ry. K. B. 110 ; 3 Dow. & Ry. 
M. C. 50. 

Annotatwns : — ^Apld. R. r. Tackwister (1836), 4 B. & Ad. 703. 

CODBd. H. V. Banbury (1834), 1 Ad. & El. 136. Reid. U. v. 

Cavorewell (1839), 3 Jur. 480, 

866. .] — R. V . OcKLEY (Inhabi- 

tants), No. 845, ante. 

857 , Must be under same landlord.]— 

Under Poor Relief (Settlement) Act, 1831 (c. 18), 
no settlement is gained by occupying the same 
tenement for a continuous year, the occupation 
during port of the year being imder one hiring 
for a year, & duiiug the remainder under another 
hiring for a year. If W., being tenant from year 
to year to C,, let to T. from year to year, & W. 
give up his own interest to C. by verbal agreement, 
& afterwords T. agree verbally with C. to become 
his tenant from year to year, such lost a^ement 
is a new hiring by T., &; puts an end to his former 
hiring. — R. v. Banbury (Inhabitants) (1834), 1 
Ad. & EL 136 ; 3 Nev. & M. K. B. 292 : 2 Nev. 
& M. M. C. 210 ; 3 L. J. M. C. 76 ; liO E. R. 
1159. 

AnnoiafioiM : — ^Reld. R. v. Gosforth (1834), 1 Ad. & El. 986. 

Mentd. Stamper v. Sunderland, Overseers (1868), L. R. 3 

O. P. 388. 

858. Periods beginning & terminating on 

different dates.] — In 1827 a cottage & land were 
hired for a year, at the rent of £11 10s., & it was 
agreed that the land should bo entered on at 
Lady Day, 1827, & held till Lady Day, 1828, &; 
the cottaro entered on at May Day, 1827, A; held 
till May Day, 1828. The land & .cottage were 
occupied for a year respectively, commencing & 
ending at the days agreed on, & the rent paid : — 
Held : that was on occupation of a tenement for 
one whole year, sufficient to give a settlement 
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under Poor Relief (Settlement) Act, 1826 (o. 67). 

(Inhabitants) (1832), 4 B. & 
i 5 1 Nev. & M. M. O. 

17 ; 2 L. J. M. 0. 19 ; 110 B. R. 436. 

859. Occupation under agreement with 

mill owner employing pauper’s children — ^Rent de- 
ducted from children’s wages.]— Pauper, whose 
chil^n were engaged, to work for three years at 
a mill, removed with his family to a cottage rented 
by the mill owner, C., for the convenience of 
families so employed. The bargain between him 
& 0. was, that a stated weekly payment for the 
use of the cottage should be . deducted from the 
children's wages. Pauper, who was not himself 
in the service of C., continued to occupy the cottage 
for sixteen years, during all which tune, & after 
he quitted it, some one or more of his children 
continued to work at the mill. He quitted with- 
out regular notice, in consequence of the sale of 
the cottage : — Held : pauper's occupation was as 
tenant, & not as servant, & was sufficient to gain 
a settlement. — R. v. Bishopton (Inhabitants) 
(1830), 9 Ad. & El. 824 ; 1 Per. & Dav. 698 ; 8 
L. J. M. C. 26 ; 3 J. P. 273 ; 112 B. R. 1426. 

860. Term beginning before entry — Occu- 

pation for more than year.]— A. in Feb. 1836 hired, 
a house at the yearly rent of £50 for one year 
from the Christmas preceding & so on from year 
to year, unless either of the parties give to the 
other three months' notice of an intention to 
determine the tenancy." A. occupied until Nov. 
1837, & was all that time assessed to & paid the 
ra^, & regularlv paid his rent ; — Held : A. 
gained a settlement os occupying for a year, under 
a yearly hiring. — R. v. St. 0ir4ES-iN-THE-PiErj>8 
(Inhabitants) (1850), 4 New Mag. Cas. 66 ; 14 
L. T. O. S. 486 ; 14 J. P. Jo. 94. 

861. Occupation from noon of first to 

afternoon of last day.] — ^A building was let at £30 
per annum to C., by a written agreement, stating 
that 0. had taken it " from Sept. 30, 1860 " ; 
“ the tenancy is for one year, commencing on 
Sept. 30 instant," 1860. C. entered at noon, 
Sept. 30, 1860, & quitted at four in the afternoon 
of Sept. 29, 1851 ; — Held : C. gained a settlement 
by renting & occupying a tenement " for the term 
of one whole year at least," within Poor Relief 
(Settlement) Act, 1831 (c. 18), s. 1. — R. v. St. 
Mary, Warwick (Inhabitants) (1853), 1 B. & B. 
816 ; 1 O. L. B. 192 ; 22 L. J. M. C. 109 ; 21 
L. T. O. S. 74 ; 17 J. P. 652 ; 17 Jur. 651 ; 1 
W. B. 307 ; 118 B. B. 642. 

AnnoUUion : — Mentd. Sidohothaiii v, Holland, [180«i] 1 

Q. B. 378. 

862. Occupation must be as tenant — Occupation 
as servant Insufficient.] — A pauper employed as a 
labourer by the Board of Ordnance, having 
previously occupied a house at an annual rent of 
£7, which was then purchased by the Board, still 
continued to reside in part of the premises, at a 
weekly rent of 2s., which was deducted out of his 
wages, & during such last occupation he also 
occupied a shop, the shop & house together being 
of the annual value of £10, & upon his dismissal 
from his employment he gave up possession of 
the house as required : — Held : his last occupation 
of the house was not as tenant, but as servant, 
& no settlement was thereby gained. — ^R. v. 
Ghbshunt (Inhabitants) (1818), 1 B. & Aid. 
473 ; 106 B. B. 174. 

AnnoUxHona : — ]>igtd. K. v. Lakenhoath (182^, 1 B. & C. 

531 : R. V. St. Mainr, Newington (1833). 6 B. & Ad. 540. 

Oonsd. Hughes v. Obatham Overseors (1843), 1 Lut. Heg. 

Qas. 51. Held. R. v. St. Pancras/ Middlesex (1823), 8 
dc Ry. K, B. 843 : Hunt o. CJolson (183^, 8 Moo. 

& S. 790 ; R. V. Iken (1834) 2 Ad. & El. 147. Hsiitd. R. 

V. WaU Lynn (1888), 2 J. P. 440. 

868. — • — .] — Where the owner of a 

J.— VOL. xzxvn. 


mansion house & gardens agreed with the pauper 
to take care of me garden, dt for his so doing 
he was to take the issues & profits of part thereof, 
dt to live in a cottage contiguous thereto, belonging 
to his master, & he was to continue in the premises 
for a year, unless some other person before that 
time should occupy the mmision, in which case 
the gardens were to be deliver^ up ; dc the 
pauper continued in the occupation of the g^den 
on these terms for more than a year, the produce 
being worth to him £70 per annum : — HM : the 
pauper being only a servant, ^ the residence not 
oeii^ his own, he did not come to settle within 
Poor Relief Act. 1662 (c. 12).-— B. v. Shipdham 
(Inhabitants) (1823), 3 Dow. & By. K. B. 384 ; 
2 Dow. & By. M. C. 89. 

Annotaiion : — Consd. 11. v. Kenardlngton (1826), 0 Dow. 

& Ry. K. B. 72. 

864. .] — B. V. Bishopton (Inhabi- 

tants), No. 859, atUe, 

865. Widow cannot complete, qualification of 
husband — ^By continuing residence for one year — 
Sc payment of balance of year’s rent.] — ^A house of 
the annual value of £10 was hired by A. at 
Michaelmas, 1824, Sc he died three days before the* 
year expired, but his corpse continued in the 
house after the expiration of the year. Sc after his 
death his widow resided there, Sc paid the year's 
rent : — Held : A.'s widow Sc children did not gain 
any settlement. — R. v. Crayford (Inhabitants) 
(1826), 6 B. & C. 68 ; 9 Dow. & By. K. B. 80 ; 
4 Dow. Sc Ry M. C. 208 ; 108 B. B. 378. 

Occupation by alien .] — See Aijens, Vol. II. 
p. 129, No. 57. 

H, Residence, 

See Poor Law Act, 1927 (c. 14), s. 114 (d), 

866 . Necessity for forty days’ residence.] — 
Harrow Parish v, Edgar, No. 370, ante. 

867. .] — A soldier, whilst his regiment lay 

in barracks at B., took a house there for himself 
Sc family, of the yearly value of £10, Sc resided 
therein more than forty days : — Held : this was 
a coining to settle in a tenement, Sc he thereby 
gained a settlement. — B. v, Briohthelmstone 
(Inhabitants) (1818), 1 B. & Aid. 270 ; 106 
B. R. 100. 

868 . .] — Taking a butcher's stall, attached 

to the freehold, in an inclosed market place, to 
'which the pauper has access only on the market 
days, but of which he has the exclusive possession 
on those days, is, it seems, coming to settle on a 
tenement within Poor Belief Act, 1662 (c. 12), 
s. 1 ; but ho can be considered as an occupier, 
on the market days only ; Sc therefore where the 
pauper occupied such a ^ stall for thirty-eight 
xnarKot days, during a period of four months : — 
Held : ho gained no settlement. — B. v. Oavebsham 
(Inhabitants) (1825), 4 B. & O. 083 ; 7 Dow. Sc 
By. K. B. 160 ; 3 Dow. Sc By. M. C. 429 ; 107 
E. R. 1214. 

309 . ,] — The being charged with, Sc paying 

parochial taxes, did not, before 6 Geo. 4, c. 67, 
8 . 2 , confer any settlement until the party charged 
with, Sc paying the same, had resided within the 
parish forty days after he had been so charged, A* 
since that statute passed, no person con acquire 
a settlement by reason of renting or paying 
parochial taxes for any tenement, unless it be of 
a certain description; &, therefore, where a 

S er had rented a tenement, insufficient to 
T a settlement under 6 Geo. 4, o. 67, Sc in 
respect thereof, had been rated Sc paid parochiid 
taxes, but had not resided thereon after such 
rating Sc payment for^ days before the ‘ _ 
of 0 Geo. 4 , c. 67 : — Seid : he did not wereby 

u 
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R. V, Westbury on Trym (1867), 7 
^ Cheltenham Union o. Birmingham 


Seal, 8 , — SetUement hy renting and rating: Sub^aed. 
h S. cfc F, ; aub-aect, 2, A, dk B,] 

acquire any settlement. — v, Bingstead (In- 
HABXTAKTS) (1827), 7 B. ^ 0. 607 ; 1 Man. & By. 

K. B. 448 ; 1 Man. & By. M. C. 150 ; 6 L. J. 
O. S. M. C. 81 ; 108 E. B. 840. 
ulnnoiaHone :-~Cc 

B. 6c B. 444. 

Union (1874), 39 J. P. 39. 

870. ,] — The examination of a pauper 

stated ** about sixteen years ago, my husband & 
1 went to live at a house in, etc., which I hired of, 
etc., for £11 a year: my husband & I occupied it 
from that time until his death, which happened 
about nine years back. I continued to occupy 
the same house until the month of Mar., in tne 
year 1841, when I came to the house I am now 
residi^ in ” : — Held : the statement was not a 
sufficient averment of a forty days residence. — 
B. V, St. Margaret’s, Bochester (Inhabitants) 
(1843), 2 Q. B. 688 ; 2 GdJ. & Dav. 600; 12 

L. J. M. C. 77 ; 1 L. T. O. S. 77 ; 7 J. P. 239 ; 
7 Jut. 438; 114 B. B. 209. 

871. Residence for one month on trial — 

Subsequent residence' for month.] — Pauper, on 
Nov. 1, 1818, ,icame to reside on a tenement of 
the yearly value of £10. The bargain with the 
owner was, that the pauper should live a month 
in it for ^othi^, on trial ; & that if, on that 
trial, he liked it, he should take it at Martinmas 
at the yearly rent of £14. The pauper resided on 
it for a mbnth on trial, & then took it at the rent 
agi^d upon, & without any interru].<tion in the 
residence continued on it for the following month : 
— Held : he thereby gained a settlement. — B. v, 
Helsham (IiraABiTANTS) (1831), 2 B. & Ad. 620 ; 
109 B. B. 1273 ; aub nom, B. v. Halsham (In- 
habitants), 9 L. J. O. S. M. 0. 93. 

Annotation Bsid. R. v. Woolpit (1836), 4 Ad. & El. 206. 

872. By tenant of premies — Residence of 

widow not coupled with that of husband.] — resi- 
dence of thirty-three days by a widow on a tene- 
ment of £10 a year, cannot be coupled with a 
residence on the same tenement with her husband 
for sixteen days preceding, so as to give her a 
settlement. In order to gain a settlement by 
forty days’ residence on a tenement of the yearly 
value of £10 the party must stand in the relation 
of a tenant to the premises. — ^B. v. South Lynn 
(Inhabitants) (1794), 6 Term Bep. 604; 101 
B. B. 370. 

R. v. Klrdford (1802). 2 East, 559; 
R. V. South Bemfloet (1818), 1 M. & S. 164. 

878. Residence of wife & children 

not computed.] — ^A. took a tenement of £10 per 
annum in the parish of B. after living in it 
with his family five days he was arrested & sent 
to prison in the parish of 0. but bia wife & children 
continued in it seven weeks longer i — Held : no 
settlenient was gained in B. either by the husband 
or wife. — ^B. v. St. George the Martyr, South- 
wark (Inhabitants) (1798), 7 Term Bep. 466 ; 
101 B. B. 1079. 

AnwtaHon .<^BeU. R. o. Bltoheat (1829), 9 B. & O. 176. 

874. In parish-— Not necessarily on land.] — 

One may gain a settlement by renting a tenement 
of above £10 a year in the parish where he resided, 
though such residence were in a turnpike house, as 
servant to the collector for whom he received the 
tolls ; for l8 Qeo, 3» c. 84, s. 66, only says that 
no gate-keeper or person renting the tolls & residing 
hi the toll house shall thereby gain a settlement, 
i.c. by such taking of the toll house or renting the 
tolls.— B. V. Denbigh (Inhabetanto) (1^), 6 
Bast, 833 ; 1 Smith, K. B. 606 ; 102 B. B. 1098. 
-dimotefion;— R. v, BsrdweU (ISSS), 2 B. a 161. 


876. .] — It seems that residence 

on the tenement, or some part of it, is not neces- 
sary to confer a settlement ; that the words 
** coming to settle,” in the Poor Belief Act, 1662 
(c. 12), are satisfl^ by renting to the amount of 
£10, & residing in the parish. — ^B. v. Kenarding- 
TON (Ohubchwarbens) (1826), 6 B. & 0. 70 ; 
9 Dow. & By. K. B. 72 ; 4 Dow. & By. M. C. 
200 ; 6 L. J. O. S. M. C. 11 ; 108 B. B. 379. 

876. .] — Since 69 Geo. 3, c. 60, 

a settlement may be gained by a residence of 
forty days in a parish, provided the party comply 
with the conditions mentioned m that Act. 
Therefore, where a pauper, since that statute, 
hired land for a year at the sum of £10, & paid 
that rent, & occupied the land for the whole year, 
but resided only forty days in the 'parish, & not 
upon the land: — Held: he gained a settlement. — 
B. V. Wainflbet All Saints (Inhabitants) (1828), 
8 B. & 0. 227 ; 6 L. J. O. S. M. C. 112 ; 108 E. B. 
1028 ; aub nom, B. v. Waynflete All Saints 
(Inhabitants), 1 Man. & By. M. 0. 400 ; 2 
Man. &; By. K. B. 223. 

877. Settlement not lost by ceasing to reside 
within ten miles.] — B. v. Keynsham Union, No. 
776, ante. 

Alien’s settlement by residence.] — Sec Aliens, 
Vol. II., p. 129, No. 67. 


F, Evidence, 

See Evidence, Vol. XXII., pp. 100, 207, 208, 
212, 229, 236, 267, 269, 276, 471, Nos. 706, 1812, 
1814, 1818, 1867, 2034, 2099, 2618, 2637, 2617, 
4951. 

878. Contract alleged to be in writing — Onus on 
party aUegtog to produce.] — On the trial of an 
app^ agaiiA; an order of removal, resps. having 
proved, by parol, the renting of two fields in applt. 
parish, at £16 a year, & an occupation & payment 
of the rent for a whole year, applts. then gave 
evidence, that the contract for taking the two 
fields was reduced into writing ; — Held : it lay 
upon the latter to produce the written contract. — 
B. V, Padstow (Inhabitants) (1832), 4 B. & Ad. 
208 ; 1 Nev. & M. K. B. 9 ; 1 Nev. & M. M. C. 
1 ; 2 L. J. M. C. 16 ; 110 B. B. 434. 

Annotation: — Hentd. Magnay v. Knight (1840), 1 

& G. 944. 

870. Tenant underletting part of premises — 
Payment by sub-tenant direct to landlord — Pay- 
ment on account of tenant’s rent not Inferred — To 
bring amount paid to £10.] — The pauper rented & 
occupied a tenement of D. at the yearly rent of 
£18 from Ghristmas, 1838, to Apr. 1841 ; during 
the whole of which time he xmderlet part of the 

g remises to W., at the rent of £6 4a. a year. W.’s 
rst year’s rent was paid to the pauper by a 
cheque, which the pauper handed over to D. ; & 
also paid him £3 2a. 6d., making together the 
sum of £8 6a. 6d. paid during the year 1839 on 
account of the rent due at Christmas in that 
year. In the course of the second year, 1840, 
W. paid his rent of £6 4a. for that year dhedt to 
D. In Oct. 1840, the pauper was rated to the 
X>oor rate for the premiseB in question; which 
rate he paid in Jan. 1841, & rended thereon for 
more than forty days afterwards : — Held : the 
ct. would not infer from the facts stated that the 
last payment of £6 4a. by W. was a payment on 
account of the first year’s rent, so as to make up 
the sum of £10 of rent actually paid in one year, 
re4uired by Poor Bdttef (Settlement) Act, 1825 
(c. 57), to enable the pauper to gain a settiement 
by payment of rates, the sessions not having 
expMsly found that that payment was to be so 
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appropriated. — R. v. Cbai>ibbook (Inhabitants) 
(1^4), 1 New Sess. Cas. 6 ; 8 J. P. 488. 

880. Secondary evidence of rate books — Pro- 
duction refused on subpoena.] — Where* upon 
appeal against an order of removal, applts. set up 
a subsequent settlement by renting a tenement in 
a third parish, they are not entitled to give 
secondary evidence of the rate books of that 
parish, because the parish officers, who have been 
subpoenaed to produce them, re^e to do so. — 
R. V. Llanpabthly (Inhabitants) (185.S), 2 
B. & B. 940 ; 2 O. L. R. 230 ; 23 L. J. M. C. 33 ; 
22 L. T. O. S. 117 ; 18 J. P. 8 ; 17 Jur. 1123 ; 

2 W. R. 61 ; 118 B. R. 1018. 

Annotaiion : — Mentd. Pliolps v. Pi'ow (1854), 3 K. & B. 430. 

881. Lease not produced or accounted for — 
Evidence of occupation & agreement for lease.] — 

On appeal against an order of i*emoval, the setilc- 
inont turned on an alleged hiring by II. of a 
dwelling-house & occupation for a year thereunder. 
An agreement for a lease was put in, &; occupation 
proved. A countei-part of a lease, dated three 
montlis back, was also produced but objected to, 
& the original lease was not produced or accounted 
for : — Held : the evidence of the agi'eemcnt for a 
lease & the occupation was sufficient without tlie 
lease itself. — S t. Maboaret’s, Rochestjsii Over- 
seers V. St. Andrew, NoiiTHAairroN Overseers 
(1867), 32 J. P. 134. 

882. Statement by deceased occupier — That land 
occupied as tenant — ^Admissible.] — (1) A declara- 
tion or written entry by deceased j)crson when 
occupier of a house that he was tenant at so much 
rent, S& had paid it, is admissible evidence as a 
declaration against proprietary interest, to prove 
the fact of the payment as well as of the tenancy, 
& so to show that deceased had acquired a settle- 
ment, under Poor Relief (Settlement) Act, 1825 

iJ I S. 2, by renting a tenement. (2) Qu. : | 
whether undisturb<Ml occupation for four yeai’s ‘ 
by a person proved to be a tenant at a rent is not 
l>resuraptive evidence that the rent has been paid. 
— R. t7. Exeter Union (18(i9), h. R. 4 Q. B. 341 ; 
10 B. & S. 433 ; 38 1.. J. M. 0. 120 ; 20 L. T. 093 ; 
33 J. P. 550 ; 17 W. R. 850. 

Annoiaii&na : — Oeiicrallv, Mentd. Bowlcy v. AtklriRon (187U), 

13 Cli. 1). 2S3 ; WatHOu «. Handford (1879), 40 L. T. 39 ; 

Ward V. Pitt. Lloyd v. I»o\vell Dullryn Steam Coal Co., 

11913] 2 K. B. 130 ; J(c Adams, Boutou v. Powoll, 11922] 

P. 240. 

883. Undisturbed occupation for four years — 
By person proved to be tenant — Whether pre- 
sumptive evidence of payment of rent.] — K. v. 

Exeter Union, No. 882, ante. 


Sub-sect. 2. — Rating. 

A. In General, 

See Poor Law Act, 1927 (c. 14), s. 115. 

884. In respect of what tenement settlement 
gained — ^Tenement of annual value of £10.] — 
R. V, St. Pancras (Inhabitants), No. 903, poet, 

885. Tenant qualified for settlement 

by renting.] — The land tax is a parochial rate 
within Poor Relief (Settlement) Act, 1825 (c. 67) ; 

thei‘eforc, no settlement can be gained by the 
payment of that tax in respect of a tenement 
above the yearly value of £10, unless all the things 
required by that statute as to the taking, payment 
of rent, etc., have been done. — R. v. Bast Teion- 
mouth (Inhabitants) (1830), 1 B. & Ad. 244 ; 
Pratt, 187 ; 9 L. J. O. S. M. C. 24 ; 109 B. R. 778, 
AnnoUaUm .•^Mcotd. R. v, Shaw (1848). 12 Q. B. 419. 

ggg, Though rated for less amount.] 

— landlord denodsed a house & fixtures to a 
tenant, at an annual rent of £10 ; A the tenant 


paid rates in respect of same ; but the house was 
not rated at £10 per annum : — Held : the fixtures, 
being parcel of the tenement demised, & the whole 
toge&er being of the annual value of £10, the 
tenant gained a settlement by this payment of 
rates. — R. v. St. Dunstan, Kent (Inhabitants) 
(1826), 4 B. & C. 686 ; 7 Dow. & Ry. K. B. 178 ; 
3 Dow. & Ry. M. O. 378 ; 107 B. R. 1216. 
Annotationa : — Mentd. Danby v. Harris (1841), 5 Jur. 988 ; 
Walmsley v. Milne (1859), 7 C. B. N. S. 115. 

887. Tenement rented at £10 or more — 

Payment of rent amounting to £10.] — R. v, 
Brighthelmstonb (Inhabitants), No. 825, ante. 
Residence necessary.] — iSVe Sub-sect. 1, B., ante. 


B, Public Taxes or Local Rales, 

888. What amount to — Scavenger’s rate.] — 

A rate to the scavenger wheiv io is extended to the 
word is not good to make a settlement {per Ouii.). — 
St. Mary Parish, Reading v, St. Lawrence, 
Reading (1710), 10 Mod. Rep. 13 ; 1 Sess. Cas. 
K. B. 2 ; 2 Bott, 173 ; 88 M. R. 603 ; sub wowe. 
St. liAWRENCK, Reading (Inuabitants), Fortes. 
Rep. 310 ; sub nom, St. Laurence Parihh v, 
St. Mary, Reading, Sett. &; Rem. 3. 

Annotaiion : — Befd. 11. v. Amlwch (1825), 4 B. & C. 757. 

889. .] — Scavenger’s rate, paying 

thereto gains no settlement. — it . v, St. Michael’s, 
CoitNHiLi. (1710), 1 Sess. Cas. K. B. 11 ; 93 B. R. 4. 
Annotation : — ^Apld. St. Mary v. St. La\\ mice, Itcadliiip 

(1710), 1 SoBH. Cub. K. B. 2. 

890. Land tax,] — Paying land tax a setihi- 

ment. 7 — Boston & Dalbury Parishes (or Blood’s 
Case) (1697), Comb. 410 ; 00 B. li. 559. 

AnnoUUion ;-~“Refd. ICvcrton OvorsoorH v. South Stonohuin 

Oversoors, utc. (1860), 6 Jur. N. S. 006. 

891. .] — Payment of the land lax 

gains a settlement under Poor Relief Act, 1091 
(c. 11), s. 3. — ^Armsley Parish 

Parish (1735), Leo temp, Bard. 210 ; 95 B. U. 135 ; 
sub nom, R. v, Bhamley, Leeds (Inhabitants), 
2 Sess. Cas. K. B. 216 ; Burr. S. C. 75. 

Annotaiwna : — Apld. St. Georpre, Hanover Sciuum Over- 

soors V. CttinbrldRTO Union (1867), L. 11. 3 Q. JJ. 1. Refd. 

11. V, FolkcHtone (1789), 3 Term Hep. 505 ; It. v. KuHt 

Tolgumouth (1830), 1 B. & Ad. 244 ; Kvertoii Ovorsuorri 

V, South Stoiioham OverweerB (I860}, 24 J. P. 692 ; H. 

V. St. ThomaB Union (1870), L. It. h Q. B. 371. 

892. .] — K. V. St. Mary, White- 

chapel (Inhabitants) (1777), Cald. Mag. Cas. 24. 

'898. ,] — R. V, Rajnjiam (Inhabi- 

tants) (1793), 5 Term Rep. 240 ; Nolan, 222 ; 
2 Butt, 767 ; 101 B. LI, 135. 

894. .] — R. V, Bast Texgnmouth 

(Inhabitants), No. 885, ante, 

895. .] — A tenant of premises who 

lias been assessi^d & jjaid the proj^erty tax under 
5 & 0 N'ict. c. 35, sched. A„ &> deducted it from the 
next rent paid to the landlord, acquires a settle- 
ment in the parish in which the premises ar«.» 
situate, under Poor Relief Act, 1691 (c. 11), s, 6. — 
St. George, Hanover Square Overseers v, 
Cambridge Union (1867), L. R. 3 Q. B. 1 ; 8 
B. & S. 7(54 ; 37 L. J. M. C. 17 ; 17 L. T. 112 ; 
32 J. P. 358 ; 16 W. R. 77. 

896. Parish rates.] — Seitlemcint by pay- 

ment of parish rates. — S t. Mary-le-Mobe (In- 
habitants) V, Heavy-Tree, Devonshire (In- 
habitants) (1697), 2 Salk. 478 ; 91 B. R. 411. 
Annotaiion,-— Dhtd, ll, v, WalsaU (1777), Cald. Mag. CaB. 35. 

397 , Church rate.] — Payment by one who 

was assessed to a church rate upon householders 
only, & not upon the parishioners at large, will 
nevertheless gain him a settlement for it is not 
less a public tax because laid too narrowly ; & it 
is charged & paid within the parish, which is all 
that is required by Poor Relief Act, 1691 (c. 11), 

u 2 
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8edt* 8 . — Seltlenient by reniina and raiing : Sub-aect, 
2, B., Cm D. 


B. 6. — B,. V, St. Bees (Inhabitants) (1808), 9 
Bast, 203; 103 B. B. 550. 

888. Watch rate.] — Payment of watch 

rate in London does not confer a settlement. — 
B. V. St. Ann’s, Blackfbiars (Inhabitants) 
(1828), 3 Man. & By. K. B. 883 ; 2 Man. & By. 
M. 0. 20. 


899. .] — A party does not gain any 

settlement by reason of his having been assessed 
to & paid the watch rate in the City of London. — 
K. V. Christ Church, London (Inhabitants) 
(1828), 8 B. & C, 660 ; 7 L. J. O. S. M. C. 24 ; 
Pratt, 190 ; 108 E. B. 1189. 

Annotations : — Conid. Everton Overseers v. South ^tonoham 
(I860), 2 E. & E. 771. Al^d. St. Gooive, Hanover Square 
Overseers v, CTambridae Union (1867), L. K. 3 Q. B. 1. 
Diitd. R. V. St. Thomas Union (1870), L. R. 5 Q. B. 371. 
Mentd. R. v. Kent JJ. (1860), 24 J. P. 710. 


900. .] — In Sept. 1857, A. entered 

into the occupation of a house in the township of 
E., & occupied the house until Nov. 1858. In 
Apr. 1858, one poor rate was made for the whole 
of the ensuing year, in which A. was assessed 
at £2 4s., but he paid only 14s., being in proportion 
to the period of his occupation after the rate was 
made : the house remained unoccupied until after 
the making of the next poor rate. The township 
of B. is wholly within the borough of L. ; during 
A.’s occ^ipation a watch rate was ordered by the 
town council to be made for the borough imder 
the 5 & 6 Wm. 4, c. 76, & 7 Will. 4, & 1 Viet. c. 81, 
the amount to be levied by a pound rate ; it was 
ordered that a certain quota should bo assessed 
& leaded on the whole of the township of E., 
except such parts as were more than 200 yards 
from any street or continuous line of houses which 
was regularly watched in the borough imder the 
provisions of the Acts. The rate was made 
accordingly by the overseers of E. upon the ratable 
parts of the parish, & collected by them, & in it 
A. was properly assessed, & paid the amount ; — 
Held : (1 ) A. did not acquire a settlement, under 
the Poor Belief Act, 1691 (c. 11), s. 6, by reason of 
the above payment of the poor rate, not having 
paid that with which he was charged ; (2) the 
non-payment of the poor rate did not prevent 
him from acquiring a settlement by being charged 
Sd paying any other distinct levy or tax of the 
townimip ; (3) the watch rate was a public tax 
or levy of the township ” of E., within Poor Belief 
Act, 1691 (c. llh s. 6 ; & A. had therefore acquired 
a settlement in E. — Everton Overseers v. South 
Stoneham (Churchwardens) (1860), 2 E. & E. 
771 ; 2 L. T. 231 ; 24 .T. P. 692 ; 6 Jur. N. S. 606 ; 
121 E. B. 289 ; atib nom. B. v. Everton 
Overseers, 29 L. J. M. 0. 165 ; 8 W. B. 523. 


-As to (3) Bafd. R. 
R. V. St. T' 


V. Kent JJ. (I860), 6 Jnr. 

I, L. R. 6 Q. B. 


Thomas Union (1870), 


Annotations 

N. S. 804 ; 

371. 

901. Property tax.] — St. George, Han- 

over Square Ovbrssbrs v. Cambridge Union, 
No. 895, ante. 

902 , Paving dc llghtL^ rates.] — Under a 

local Act, cbmrs. were author!^ to levv rates for 
paving & lighting the streets, etc., within the city 
of E., on the several owners & occupiers of all 
houses within the city. The comrs. were em- 
powered to appoint two or more of the inhabitants 
of each pari& in the city to be assessors of the 
rates, & the assessors were required to ma^e the 
rates & the oomrs. were to settle & sign the same. 
The comrs. were also to appoint the overseers of 
the respective parishes to collect the rates. The 
rates were made & collected in each parish by the 
assessors & coUectors as required by the Act. T. 


occupied a house in a parish in the city for one 
year, at a yearly rent above £10, & paid his share 
of the rates mRde under the local Act: — Held: 
these rates were public taxes of the parish within 
Poor Belief Act, 1691 (c. 11 ), s. 6, & T. had acquired 
a settlement in the parish. — ^B. v. Sr. Thomas 
Union (1870), L. B. 5 Q. B. 371 ; 39 L. J. M. 0. 
83 ; 34 J. P. 711 ; avb nom. Exeter Union v. St. 
Thomas, Devon Union, 22 L. T. 379 ; avib nom. 
B. V. Exeter Union, 18 W. B. 997. 


C. Occupation. 

See Poor Law Act, 1927 (c. 14), s. 115. 

908. Whether occupation for whole year neces- 
sary.] — ^Poor Bemovai Act, 1795 (c. 101), s. 4, 
does not prevent a person from acquiring a settle- 
ment by paying puolic parochial taxes in respect 
of a tenement aoove the yearly value of £10 ; 
although there is no residence for a whole year, as 
required by 59 Geo. 3, c. 50. — ^B. v. St. Pancras 
(Inhabitants) (1823), 2 B. dc C. 122 ; 3 Dow. & 
By. K. B. 343 ; 2 Dow. & By. M. C. 28 ; 107 E. B. 
329. 

Annotations .* — Consd. R. v. Stoke Damorol (1837), 6 Ad. Sc 

El. 308. Betd. R. V, Lower Heyford (1830), 1 B. Sc Ad. 

75 : R. e. Penryn (1832L 4 B. & Ad. 224 ; R. v, Wost- 

bury on Trym (1857), 7 B. & B. 444. 

904. Tenement not property of party pay- 

ing.] — ^Poor Belief Act, 1691 (c. 11), s. 6, & Poor 
Belief (Settlement) Act, 1825 (c. 57), s. 2, a settle- 
ment cannot be gained by payment of parochial 
taxes for a tenement not being the propeAy of the 
party payii^, without an occupation of the tene- 
ment by him for a year. — B. v. Wbstbury on 
Trym (Inhabitants) (1857), 7 E. & B. 444 ; 26 
L. J. M. 0. 76 ; 28 L. T. O. S. 369 ; 21 J. P. 613 ; 
3 Jur. N. S. 690 ; 5 W. B. 374 ; 119 E. B. 1312. 

905. .] — Gainsborough Union v. 

Worksop Union (1873), 37 J. P. Jo. 293. 

906. Extent of occupation — Part may be 
underlet.] — B. v. Stoke Damerel (Inhabitants); 
No. 846, ante. 

907. Payment of rent amounting to 

£10.] — B. V. Brighthblmstone (Inhabitants), 
No. 825, ante. 


D. Aaaeaament. 

See Poor Law Act, 1927 (c. 14), s. 115. 

908. Necessity for assessment.] — By -Poor 
Belief Act, 1691 (c. 11), s. 0, a person to gain a 
settlement by payment of rates, must be ’’ charged 
with &; pay his share towards the public taxes or 
levies.” Where grounds of appeal alleged that a 
pauper ” had occupied a house, & resided therein, 
for upwards of seven months, & paid one or more 
of the parochial rates or taxes in respect of such 
house.’^: — Held : insufficient, because it was not 
also stated t^t he was ” charged with ” such 
rates or taxes.— B. v. St. Olave’s, Southwark 
(Inhabitants) (1844), 5 Q. B. 912 ; 1 New Mag. 
Oas. 24 ; 1 New Sess. Gas. 188 ; 13 L. J. M. C. 
161 ; 3 L. T. O. S. 81 ; 8 J. P. 759 ; 114 E. B.U492. 

909. Payment alone Insufficient.] — Pay- 

ing gives no settlement if not rated. — B. v. 
Bovindon, Hertfordshire (Inhabitants) (1735), 
2 Stra. 1025 ; 93 E. B. 1009 ; aub nom. B. v. 
Sarratt (Inhabitants), Burr. S. O. 78. 

910 . .] — ^Assessment & payment of a 

poor’s rate by the tenant will gain a settlement, 
notwithstanding the landlord has privatelyjigreed 
tb pay them. — v. Ofenshawe (1764), 1 Wm. Bl. 
462 ; Burr. S. O. 522 ; 96 E. B. 268. 

Annaiatiims .^DlSftd. R. v* Bdgbaston (1796), 6 Term Rep. 

dloTBSi. ST WalBanTl777), oiid. Hag. Gas. 35; 

Huglieav^bbattiam Overseers (1843), 6 MaaTs Q. 54. 
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911.-—- .] — R. V. STAPI.BTON (1760), 

Burr. S. C. 640. 

Conid. It. v. Lower Heyford (1830), 1 B. & 

.] — A person who has actually 

paid, but was not rated to the land tax, does not 
gain a settlement. — R. v. St. John’s, Southwark 
(Inhabitants) (1779), 1 Doug. K. D. 226 ; Cald. 
Mag. Cas. 62 ; 09 E. R. 147. 

913. What amounts to assessment— Statute ap- 
portioning liability between outgoing & Incoming 
tenant.] — A local Act renders the incoming & the 
outgoing tenwt of premises in the parish of St. 
Marylebone liable respectively to the payment of 
the rates of the parish in propoition to the times 
of the^ occupation respectively. A. occupied a 
house in St. Marylebone for the latter part of a 
year, in respect of which the outgoing tenant was 
rated ; & A. paid the portion of the rate in respect 
of the time during which ho occupied, but was not 
entered on the ratebook as occupier for any part 
of that time ; — Held : he acquired a settlement 
under Poor Relief Act, 1691 (c. 11), s. 6. — R. v. St. 
Marylebone (Inhabitants) (1850), 15 Q. B. 
:199 ; 4 New Sess. Cas. 199 ; 19 ]j. J. M. C. 201 ; 
15 L. T. O. S. 224 ; 14 J. P. 559 ; 14 Jur. 833 ; 
117 E. R. 510. 


Distd. Everton v. South Stonoham (1860), 
2 E. & ; 11. v. St. Anno, Westminster (1860), i 


914. Local Act making landlord liable.] — 

By a local Act the landlords of houses in the parish 
of O., instead of the occupiers, are to be rated to 
the relief of the poor if tlie assessable value of the 
hoiue be assessed at less than £30 per annum. 
G. is within a borough. The occupier of a house 
in G., assessed at less than £30, claimed under 
Representation of the People Act, 1832 (c. 45), 
to be rated, & was rated, & paid the rates for three 
successive years ; he did not during that period 
occupy the entire house : — Held : he had acquired 
a settlement, under Poor Relief Act, 1691 (c. 11), 
s. 6, by being charged with the rates & paying 
them. — R. v. St. Giles in the Piblbs (Inhabi- 
tants) (1857), 7 K. &; B. 205 ; 26 L. J. M. C. 55 ; 
28 L. T. O. S. 250 ; 21 J. P. 564 ; 3 Jur. N. S. 291 ; 
6 W. R. 230 ; 119 E. R. 1223. 


E. Payment. 

See Poor Law Act, 1927 (c. 14), s. 115. 

915. Necessity for payment — Assessment alone 
insufficient.] — Taxation only without payment 
makes no settlement. — ^Talborn (Inhabitants) 
V. Boston (Inhabitants) (1695), 2 Salk. 523 ; 
Sett. & Rem. 181 ; 91 E. R. 445. 

916. .] — Pauper occupied premises 

at a yearly rent, under an agreement by which the 
landlord was to pay all rates. The rent was higher 
on that accoimt thw it would otherwise have been. 
Pauper was assessed to the poor as the occupier ; 
but the landlord always paid the rate : — Held : 
the pauper did not gain a settlement bv being 
charged with or assessed to, &i paying, the poor 
rate, under Poor Relief Act, 1691 (c. 11), s. 6, or 
Poor Law (Amendment) Act, 1834 (c. 76), s. 66. — 
R. V. South Kilvington (Inhabitants) (1843), 5 
Q. B. 216 ; 3 Gal. & Dav. 157 ; 13 L. J. M. C. 3 ; 
2 L. T. O. S. 119 ; 8 J. P. 38 ; 7 Jur. 1108 ; 114 
E. R. 1231. 

Annotation .—-RM. Wright v, Stockport Town Clerk (1843), 

6 Mon. & G. 33. 

i317. .] — B. V. St. Olavb’s, South- 

wark (Inhabitants), No. 908, ante. 

918. Wbat amounts to payment — Payment by 
tenant— Rate relmbuned.] — Oakhamfton Parish 


V. Kent Parish (1733), 2 Born. E. B. 360 ; 94 
E. R. 553. 

919. .] — R. V. Ppbnshawe, No. 

910, ante. 

920. .] — An attorney, having a 

cottage & land near his residence, allowed his 
clerk to occupy them, that he might the more 
conveniently attend to the business ; & suffered 
him to hold them rent free, as an augmentation of 
his salary ; the clerk was rated as occupier, but 
the attorney was sometimes called upon to pay, 
& did pay, the rates ; & when tlie clerk paid them, 
the attorney reimbursed him ; — Held : the clerk 
gained a settlement by paying the public parochial 
taxes. — R. v. Lower Heyford (Inhabitants) 
(1830), 1 B. & Ad. 75 ; 8 L. J. O. S. M. C. 117 ; 
Pratt, 185 ; 109 E. R. 716. 

AnTiotations : — Apld. It. v. I*onryn (1832), 1 Nov. & M. K. B. 

74. ReU. R. V. liridgiiorth (Jurpii. (1839), 2 Per. & Dav. 

317. 

921. Or money provided.] — 

A custom house officer who was rated for his 
salary towards the land tax, &, in fact paid the 
rate himself, though the money was either given 
to him beforehand for the purpose, or allowed to 
him afterwards by the collector, gains a settle- 
ment in the parish in which ho is so rated & pays. 
— R. V. Axmouth (INHABITANT'S) (1807), 8 East, 
383 ; 103E. R. 390. 

Annotations : — Apld. 11. i» Lower Hoyfowl (1830), 1 B. & 

Ad. 75. Reid. St. Goorgo, Hanovor Square v. Cambridge 

Uuion (1867), L. U. 3 Q. B. 1 ; Exotor Union v. St. ThomoH, 

Devon Union (1870), 22 L. T. 379. 

922. Pauper paying all rates — Except one 

made five days before end of year — Published four 
days afterwards.] — A pauper was rated to all rates 
during the year, & paid tliem, except the last, 
which was made five days before the end of the 
year, & published four days after : — Held : he 
gained a settlement by the payment of rates. 

Poor Law (Amendment) Act, 1834 (c. 76), s. 66, 
which enacts that a person shall not gain a settle- 
ment ** by occupying a tenement,” unless he shall 
have been assessed to & paid the poor rate in 
respect thereof for a year did not apply ; aemble : 
when payment of rates for a whole year is material, 
non-publication of a rate made within the year is 
no excuse for non-payment of it. — H. v. »St. Mary 
KALENDAii (Inhabitants) (1839), 9 Ad. & El. 
.626 ; 1 Per. & Dav. 497 ; 2 Will. Woll. & II. 103 ; 
112 E. R. 1340; sub nom. R. v, St Mary Col- 
lender (Inhabitants), 8 L. J. M. O. 54. 

Annotation : — Reid. Taunton Union v. St. Saviour's, South- 
wark Union (1891), 66 J. P. 313. 

023. Payment by party unauthorised.] — 

No settlement is gained by the occupation of a 
tenement, by reason of payment of rates under 
Poor Relief Act, 1691 (c. 11), s. 6, if the payment 
be made by a party not authorised by the occupier 
to make the payment. — R. v. Benjeworth 
(Inhabitants) (1854), 3 E. & B. *637 ; 118 B. R. 
1281 ; aub nom. R. v. Bengeworth ( Inhabitants )» 
2 C. L. R. 1640 ; 23 L. J. M. C. 124 ; 23 L. T. O. H. 
77 ; 18 J. P. 471 ; 18 Jur, 402 ; 2 W. R. 420. 

924. Must be payment of whole rate 

charged— Payment of any one rate sufficient.] — 
Everton Overseers v. South Stonehah 
(Ohurghwardbns), No. 900, ante. 

925. Payment by landlord — Knowledge of 

parish.] — Where the form was rated & the land- 
lord paid the rate, & was allowed it by the tenant, 
the tenant did not gain a settlement, it being stated 
that the overseer did not know that the tenant 
resided there. — R. v. Llangamharch (Inhabi- 
tants) (1788), 2 Term Rep. 628 ; 100 B. B. 338. 
Annotation K. v. St. Anne, Westminster (1860), 

2 E. & E. 486. 
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F, Evidence, 

926. Name or description in rate book — De- 
scription as occupier.] — A tenant who is rated 
to the land tax by the name of “ The Occupier 
of Koscoes,” gains a settlement by paying such 
rate^ — R. v. Bbickhtix (Inhabitants) (1722), 8 
Mod. Rep. 38 ; 88 E. R. 28. 

927. Landlord’s name “ or tenant.”] — R. v, 

Painswick (Inhabitants) (1768), Burr. S. C. 465. 
Anmtaiiona .‘--Cloiisd. R. v. Walwll (1777), Cald. Ma«:. Cos. 

35. Diftd. R. V. Llangammaroh (1788), 2 Term Hop. 
628. B^. St. Anne, Westminster v. Birmingham Parish 
(1860), 24 J. P. 486. 

928. No entry of sum as8e8sed.]~When 

the title of the rate is, so much in the potmd, & 
the pauper’s name is inserted in the rate, & also 
liis yearly rent, though nothing is written against 
his name in the column of sums assessed, this is 
a sufHcient rating for the purpose of gaining a 
settlement. — R. v. Cobhampton (Inhabitants) 
(1781), 2 Doug. K. B. 621 ; Cald. Mag. Cas. 108 ; 
09 E. R. 393. 

929. Presumption.] — A tenant whose 

name has once been introduced upon the land 
tax rate, though it is taken oft in the same year 
in consequence of his poverty & at his request, 
as the tax is a tenant’s tax, is to be considered 
as rated by the parish, if they put no other upon 
the rate, & gains a settlement ; though the land- 
lord had previously been rated. Who is rated 
is a question of fact. — ^11. v, Endon, Jxingsdon Sd 
Stanley (Inhabitants) (1783), Cald. Mag. Cas. 
374. 

AnnotcMons : — ^Apld. R. v. St. Tia^vrellco. Wlnclioster (1784), 
Cald. Mag. Cas. 379. Consd. R. v. Polkestono (1789), 3 
Torm Rep. 506. 

930. .] — With respect to the public, 

the land tax is to be considered as a tenant's 
tax, whatever may be the view of it as between 
landlord & tenant ; consequently where both are 
named & neither expressly rated, but the tenant 
pays, the tenant acquires a settlement. Where 
the title of a rate is upon inhabitants, this word 
seems to import occupiers. — R. v, Mitcham (In- 
habitants) (1783), 1 Doug. K. B. 226 ; Cald. 
Mag. Cas. 276 ; 99 E. R. 147. 

Afifiotaiitma : — Apld. R. v. St. Lawreuco, Wlnohester (1784), 
C^ld. Mag. Cas. 379. Oonsd. R. v. Folkostone (1789), 3 
Term Hep. 505. Mentd. Halos r. l^'rooinan (1819), 4 
Mooro, C. P. 21 : Qoodctuld v, 8t. John, Haokney Parish 
Truatoos (1858), E. B. & B. 1 : C. L. Ry. t>. aty of London 
Land Tax Comrs., [1911] 2 Ch. 467 ; Plggott v, Cuokilold 
Union Assmt. Com. (1921), 125 L. T. 402. 

931. .] — ^R. V. St. Lawrence, Win- 

chester (Inhabitants) (1784), 4 Doug. K. B. 
190 : Cald. Mag. Cas. 379 ; 99 E. R. 834. 
-dnno^ions ;~Diltd. R. t?. St. Js^es, Bnry St. Edmunds 

(1784), ^Id. Mag. Cas. 3W. Cbiisd. R. v. Folkestone 
(1789), 3 Term Rep. 505. Mentd. Ooodohild v, St. John, 
Haokney Parish Trustees (1858), E. B. & E. 1 : Piggott 
V, Onokflold Union Assmt. Com. (1921), 125 L. T. 402. 

932. .] — In a settlement case dex>end- 


ing upon the pauper’s being rated, the justices at 
the sessions must state, as a fact, whether the 
landloM or tenant were rated ; & if they only state 
the evidence of that fact, this- ct. will send the 
case down to be restated. 

Where the occupier’s name is upon the rate at 
all, they should take it that he was intended to 
be rated, unless the contrary expressly appear 
(Bulleb, J.), — ^R, V , Rainham (Inhabitants) 
(1793), 6 Term Rep. 240*; Nolan, 222 ; 2 Bbtt, 
767 ; 101 E. R. 136. 

938. Before payment of rate.]— The town 

& parish of B. is lor the convenience of the over- 
seers divided into twelve dlvisioziB under the super- 
intendence of so many overseers respeetivelyy 


each of whom copies the name out of the ^neral 
rate into a separate book of such of the inhabitants 
assessed as are within his district ; & it is the 
custom of the parish for each overseer to add such 
names to his book as ought to be inserted in the 
general rate ; such addition is not in fact made 
till the next year ; but in the meanwhile the general 
rate is from time to time ordered to bo collected 
with the additions : — Held : a person paying the 
rate whose name is afterwards added in the over- 
I seer’s Hook does not thereby gain a settlement ; 
aliter if his name be so add^ oefore he paid the 
rate. — ^R. v. Edgbaston (Inhabitants) (1796), 
6 Term Rep. 640 ; 101 E. R. 691. 

984. Name of owner Inserted — Name of 

occupier left blank.^— Pauper occupied a tenement 
of more than £10 annual value for a year, & paid 
the rent & poor rate for a year. In the rate, the 
landlord’s name was inserted imder the head 
name of owner ” ; but in the column headed 
“ name of occupier ” no name was entered : — 
Held : pauper gained a settlement, as being 
sufficiently assessed ” to satisfy Poor Law 
(Amendment) Act, 1834 (c. 76), s. 66. — ^R. v. 
Hulme (Inhabitants) (1843), 4 Q. B. 638 ; 
2 Gal. A; Dav. 682 ; 12 L. J. M. O. 100 ; 1 L. T. 
O. S. 78 ; 7 J. P. 370 ; 7 Jur. 464 ; 114 B. R. 1001. 
Annotaiiona : — ^Diltd. R. v. St. Anne, Westminster (1860), 
2 E. &; E. 485. field. Rogers v. Lewis (1859), 7 C. B. N. S. 
29. Mentd. Moss v. St. Mlohael, Liohfiold Overseers 
(1844), Bar. & Am. 330. 

935. Discrepancy In different rates.] — 

A separate & distinct dwelling-house Sl land in 
the parish of H. were let to W. A. & T. A., as 
joint tenants, the rent & value of the land, taken 
separately, being sufficient to confer a settle- 
ment on both. The farm was occupied by W., 
T. residing on another farm at a distance. T. 
paid the whole rent of the farm. The overseers 
of H. had always demanded & received payment 
of the rates in respect of the house & farm in 
question from T. : & in the rate books of H., 
Atkinson, Mr.” appeared as the name of the 
occupier of the farm in two rates, & ” Atkinson, 
Thomas ” in a third : — Held : the sessions were 
justified in finding that there was a sufficient 
occupation & payment of rent by W., & a sufficient 
assessment of him & payment of the rates by liim, 
to give him a settlement in H. imder Poor I^aw 
(Amendment) Act, 1834 (c. 76), &> that he had 
been sufficiently charged with, & paid his share of, 
the public taxes of H. to gain a settlement under 
Poor Relief Act, 1691 (c. 11). — R. v. Husthwaitb 
(Inhabitants) (1862), 18 Q. B. 447 ; 21 L. J. M. C. 
189 ; 16 Jur. 1068 ; 118 B. R. 169 ; eiib nom. 
R. V. TJthwaitb (Inhabitants), 19 L. T. O. S. 
136 ; 16 J. P. 696. 

Annotation : — ^Dlstd. K. v. St. Anne, Westminster (1860), 2 
E. & E. 485. 

936. Name continued after death.] — If 

the name of a former occupier who to the know- 
ledge of the parish officers is dead, is continued 
in the poor rate, but the present occupier pays, 
he shall gain a settlement. — ^R. v. Heckmondwi9ke 
(Inhabitants) (1781), 2 Doug. K. B. 664 ; Cald. 
Mag. Gas. 103 ; 99 E. B. 856. 

937. ElTect of parish having notice of person 
rated.] — R. v. Chtdinofold (Inhabitants) (1767), 
Burr. S. C. 416. 

AnnotatUm .’^Rsld. Enghes v , Chatham Overooers (Burton’s 
vote), ^me v , Bcune (Parker's vote). Same v . Gflllngham 
Oyerseera (Brook’s vote). Same v , Chatham Overseers 
(Smith’s vote) (1848), 13 L. J. C. P. 44. 

988. .] — V. Walsau. (Inhabitants) 

(1777), Cald. Mm. Cas. 36. 

AnnotaUoM i 
Mag, 

Jur. 

<1844), 
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939 , ,] — X man his wife had for somo 

years lived apart, the wife living in the parish of 
M. In Nov. 1841, she became possessed of a house 
by devise in that parish, & occupied & was rated 
for it in her own married name ; a few months 
after the man came & cohabited with his wife 
for about four months, & a rate which had been 
made before he came into the parish was paid by 
the wife while he was living with her. The man 
then^ left, & never returned, but was supported 
by his wife, who continued to be rated in her own 
name, ^ & paid the rates, up to the time of his 
becoming lunatic & chargeable to another parish. 
The parish officers of M. had never dealt with or 
recognised the man as a ratepayer: — Held: on 
a case in which the ct. were to draw inferences 
of fact, the man had not obtained a settlement in 
M, under Poor Belief Act, 1691 (c. 11), s. 6, as 
there was no knowledge of him shown on the part 
of the parish officers. — R. v. St. Annk, Wkst- 
MINSTER (Inhabitants) (1860), 2 E. & E. 485 ; 
29 L. J. M. C. 78 ; 1 L. T. 307 ; 6 Jur. N. S. 
249 ; 8 W. R. 180 ; 121 E. R. 182. 

940. Receipt of coUector.] — Where the receipt 
of the collector of the land tax expresses the sum 
paid to be so much assessed upon the landlord ; 
it must be presumed that the landlord was rated, 
if not that the payment also was by him, & there- 
fore that the tenant gained no settlement. — B. 
V, St. James (Inhabitants) (1784), 4 Doug. 
K. B. 200; Cald. Mag. Cas. 385 ; 99 E. R. 840. 

041 • Production of rate books — Evidence of 
renting occupation & payment.] — To prove, before 
removing justices, that the occupier of premises, 
in respect of which a settlement in the parish of 

P. was relied upon, had been assessed to the poor 
rate in 1840-1841, the removing parish called the 
vestry clerk of P. His examination was : J. M. 

on his oath saith that he now produces the poor 
rate books of the said parish of P. for the years 
1840 & 1841.*’ The other examinations proved 
the renting, occupation, & payment of the rates, 
for which roceipto were exhibited, signed by the 
collector of P., but no further mention was made 
of the rate books or their contents, nor was any 
extract added : — Held : the examinations were 
sufficient, for it must be presumed that the re- 
moving justices inspected the rate book ; & if 
there was any mode in which the material entries 
could have been annexed to the examinations, 
that addition was not necessa^ for the information 
of applts. the book itself being in theh* custody. 
— R. V. St. Pancras (Inhabitants) (1848), 12 

Q. B. 4 ; 3 New Sees. Cas. 186 ; 17 L. J. M. C. 
123 ; 11 L. T. O. S. 219 ; 12 J. P. 370 ; 12 Jur. 
499; 116B. R. 768. 

-.] — See Evidence, Vol. XXII., pp. 213, 
245, 430, Nos. 1860, 2231, 4446, 4447. 


Sect. 0.— SEITLEMENT BY ESTOPPEL 

Sub-sect. 1. — Grant op Relief as Evidence | 
OF Settlement. 

A. Within Pariah, 

See Poor Law Act, 1927 (c. 14), s. 116. 

942. General rule.] — Where a case from the 
sessions only stated the bare fact of a paimer’s 
having received relief from Ksp.’s parish HeW ; 
this was not even primd facie evidence of a settle- 
ment there, since he might have been relieved as 
casual poor, which the overseers were bound to 
do if wanted, whether the pauper were settled there 
or not.* Hearsay evidence of a fact is not to be 
received upon a question of settlement, though 


the party who gave the information respecting 
her own settlement were dead. — ^R. v, Qhadderton 
(Inhabitaots) (1801), 2 East, 27 ; 102 E. R. 278. 
AnnotaiiKma: — ^FoUd. R. v. Ohatham (1807), 8 East, 498; 

11. V, St. OiloB-ln-tho-Fields (1844), 5 Q. B. 872. 

943. .] — Giving parish relief to a pauper 

within the parish is no evidence of his settlement 
there. In the instance in question the relief was 
administered at one time for a fortnight, & at 
another time for a longer period in the parish 
workhouse.— R. v, Chatham (Inhabitants) (1807), 
8 East, 498 ; 103 E. R. 434. 

Annotaii(m8 : — ^FoUd. R. e, Coleorton (1830), 1 B. ft Ad. 25 ; 

R. V. St. GlloH-lD-tho-Fielda (1844), 5 Q. B. 872. BeUL 

R. V. Trowbridge (1827), 7 B. ft C. 252 ; Payoter .. 

Williams (1833), 1 Or. ft M. 810. 

944. .] — The fact of a poor child being 

first foimd in a particular paruh, is no evidence 
of his having been bom there ; ft his being main- 
tained by that parish for several years, ft after- 
wards occasionally relieved by them for several 
weeks together, does not amount either to an 
admission, or to conclusive evidence, of his being 
settled there : — Semble : relief given to a pauper 
is no evidence of his being settled in the relieving 
parish. — R. v. Trowbridge (Inhabitants) (1827),’ 
7 B. ft C. 252 ; 1 Man. ft Ry. K. B. 7 ; 1 Man. 
ft Ry. M. C. 71 ; 6 L. J. O. 8. M. C. 7 ; 108 E. R. 
717. 

Annotaiitma : — ^Reld. R. v. Coleorton (1830). 8 L. J. O. S. 

M. C. 118 ; R. V. Lydoard St. Lawrence (1841), 10 L. J. 

M. C. 147. 

945. .] — The examinations upon which an 

order of removal from B. to W. was niado, disclosed 
the . following facts. The pauper was bom a 
bastard in a third parish ; but Ms mother, before 
her confinement, was told by the parish officers 
that they would not allow her to remain there 
unless sh(i obtained a certificate from W. acknow- 


ledging that she was settled in that parish, ft 
pregnant. She did remain ; ft at the time of her 
confinement the parish officers of W. paid £2 
for the relief of herself ft her child. She after- 
wards, in about two months, went abroad, leaving 
her child in the care of her mother, ft for six years 
the parish officers of W. paid a weekly sum for the 
relief of the cMld, who during the whole time lived 
in the care of his grandmother in the third parish : 
— Held : this was evidence of .an admission by the 
parish officers of W. of the existence of a certificate 
acknowledging the settlement of the pauper’s 
mother in their parish at the time when she was 
pregnant ; ft it was unnec(issar>^ to give any 
evidence of search for the certifleato itself. — R. v. 
Basingstoke (Inhabitants) (1850), 14 Q. B. 611 ; 
4 New Mag. Cas. 37 ; 4 New Sess. Oas. 80 ; 19 
L. J. M. C. 97 ; 14 L. T. O. S. 372 ; 14 J. P. 75 ; 
14 Jur. 246; 117 E. B. 237. 

946. In case of illness.] — ^A pauper, who 

cannot be removed by reason of sickness, shfldl not 
thereby gain a settlement. — Walseworth v. 
Tewing (1676), 1 Freem. K. B. 433 ; 3 Keb. 673 ; 
‘9 E. R. 323. 

947. In Joint poor-house.] — B. t;. St. 

Peter ft St. Paul, Bath (Inhabitants) (1782), 
Cald. Mag. Oas. 213 ; 1 Bott, 432. 

Annexation : — Folld. R. v. St. GUes-ln-the-FleldB (1844), 8 

Jur. 407. 


648. 

apprenticed 
to a family 


Relief long continued — ft one child 
y parish.] — ^Relief given by a parish 
esident in it, is no evidence of settle- 


ment, though the relief be continued for a long 
period, ft though one of the family be put out 
apprentice by the parish. — ^R. v, Ooleobton (In- 
habitants) (1830), 1 B. ft Ad. 25 ; 8 L. J. O. S. 
M. 0.118; 109E. R. 697. 

Anmitationa v, St. George, Exeter (1835), 8 

Ad. ft El. 373. Beld. R. v. St. Ofles-ln^he-Fl^ (1844), 
5 Q. B. 872. 
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Sect. 0 . — SetUement by estoppel: Sttb-sed. 1, A. ds 
B.; mjib^eect. 2^ A. (a).] 

949. Application of rule — ^Relief In house main- 
tained outside parish — ^For relief of poor.] — Belief 
given bv pariSi officers in a place out of their 
parish, but where they, by contract, have their 
paupers maintained, is the same in legal effect, 
as to settlement, as relief within the parish, & is 
therefore not frimd fade evidence that the pauper 
is settled in tne relieving parish. Although it do 
not appear that such plaro was parish property, or 
established according to any statute for building 
or providing parish houses. — B. v. Sr. Git.eb is the 
Fields (Inhabitants) (1844), 6 Q. B. 872 ; 1 
Dav. A Mer. 110 ; 1 New Mag. Gas. 6 $ 1 ^ew 
Sees. Gas. 137 ; 13 L. J. M. O. 89 ; 3 L. T. O. S. 
54 ; 8 J. P. 692 ; 8 Jur. 467 ; 114 E. B. 1477. 

if. Outside Parish. 

950. General rule.] — Belief given to a pauper 
whUe he is residing out of the relieving parish, is 
primdfcLcie evidence of a settlement in that parii^ ; 
& evidence of one instance in which relief was so 
given was held to be sufficient to warrant a finding 
by the sessions that , the pauper was settled in the 
relieving parish, although upon a second applica- 
tion rehef hi^ been refused. — B. v. Edwinstowe 
(Inhabitants) (1828), 8 B. & 0. 671 ; 7 L. J. O. S. 
M. 0. 80 ; Pratt, 305 ; 108 E. B. 1192. 

Annotaticn H. v. St. Qiloa -In -the -Fields (1844). 1 

New Sem. Gas. 137. 

951. .] — Belief given to a pauper not 

residing in the relieving parish is primd fade 
evidence of his being settled there ; but the sessions 
are not bound upon such evidence only to find 
that he is settled in the relieving parish ; 
therefore, where, upon the trial of an appeal, the 
pauper proved relief given to him by appk. 
parish while resident in another parish, the 
sessions having quashed the order of removal, 
this ct. refused to disturb tlie decision. — B. v. 
Yabwell (Inhabitants) (1829), 9 B. & 0. 894 ; 
4 Man. & By. K. B. 684 ; 2 Man. & By. M. C. 
394 ; 8. L. J. O. S. M. C. 8 ; 109 E. B. 332. 
Annotaiinm : — Reid. B. v. Coleorton (1830), 1 B. & Ad. 25. 

952. ,] — R, V. Oabnabvonshirb JJ., No. 

1539, post. 

958 , ,] — The examination of a pauper, a 

widow, purported to set up a settlement for her 
late huA)and by hiring & service in B., but the 
statement was defective. The examination also 
set out the fact that relief hcbd been administered 
to the husband then residing in 0., the removing 
arish, by the overseer of B., on the groimff that 
e was a parishioner of B . ; — Held : on the latter 
ground the order of removal was to be supported. — 
B. V. Oambobe (Inhabitants) (1843), 2 Q. B. 330 ; 

1 L. T. O. S. 108 ; 7 J. P. 335 ; 114 E. B. 129. 

954. .] — ^Where an order of removal has 

been confirmed by the sessions, subject to a case 
reserved, & the onginal order is thereupon brought 
up by certiorari, the ct. will not notice defects on 
the face of the order not noticed in the case : 
although such defects were mentipned in moving 
for the certiorari. “ While in the parish of N. 1 
received monthly relief from H.** parish, A 1 
was relieved in the workhouse ” of N. “ by the 
parish of H.*’ These statements in the examina- 
tion of a pauper were held sufficient evidence Of 
acknowledgment by parochial relief to warrant an 
order of removal to H. — ^B. v. Habtpuby (Inhabi- 
tants) (1847), 8 Q. B. 566 ; 2 New Mag. Gas. 185 ; 

2 New Sess. Gas. 648 ; 16 L. J. M. G. 105 ; 9 
T. O. S. 196 ; 11 J. P. 458 ; 11 Jur. 486 ; 116 

E. B. 989. 


955. .] — ^B. V. St. Mary, Bungay (Inhabi- 

tants), No. 1286, post. 

958. Whether conclusive.] — B. v. Yabwell 
(Inhabitants), No. 951, an&. 

957. Refusal of second application.] — B. v. 
Edwinstowe (Inhabitants), No. 950, ante. 

958. Application of rule — Son of person re- 
lieved — ^Residence with person relieved not proved.] 
— pauper was removed to parish A. on examina- 
tions wmeh showed that he had gained no settle- 
ment ih his own right, & that when the pauper was 
twenty-seven years old his father had received relief 
from parish A., while resident elsewhere : — Held : 
sufficient, for that emancipation was not to bo 
presumed. Although it was not stated that the 
pauper, at the time in question, was resident with 
his father or formed part of his family. — ^B. v. 
Lilleshall (Inhabitants) (1845), 7 Q. B. 158 ; 

1 New Sess. Gas. 576 ; 14 L. J. M. G. 97 ; 6 L. T. 
O. S. 71 ; 9 J. P. 439 ; 9 Jur. 407 ; 116 E. B. 
448. 

959. Authorisation of ^ant — Necessity for.] — 

Belief given by the relieving officer of a union, as 
on behalf of parish W., to paupers residing in 
parish M., both in the union, is no evidence of a 
settlement in W., without proof that such relief 
was authorised, or at least known & not objected 
to, by a guardian of the imion acting for W., or by 
its overseer. — ^B. v. ItvmJSi Marlow (Inhabitants) 
(1847), 10 Q. B. 223 ; 2 New Mag. Gas. 81 ; 2 
New Sess. Gas. 576 ; 36 L. J. M. C. 70 ; 8 1.. T. 
O. S. 448 ; 11 J. P. 133 ; 11 Jur. 240 ; 116 
E. B. 86. 

Annotationa : — ^Distd. B. v. Hortpurr (1847). 2 New Mog. Caa. 

185. AM. B. V. Pott Shrlgley (1848). 12 Q. B. 143. 

Retd. B. V. Crondall (1847), 10 Q. B. 812. 

950. What Is sufficient evidence of autho- 

rity.] — ^A statement by the relieving officer of a 
union, that he relieved a pauper out of the funds 
in his hands on accoimt of a particular township 
in the union, is not sufficient to prove the pauper’s 
chargeability to that township. — B. v. Bradford 
(Inhabitants) (1846), 8 Q. B. 571, n. ; 1 New 
Mag. Gas. 522 ; 2 New Sess. Gas. 330 ; 15 L. J. 
M. G. 117 ; 7 Jj. T. O. S. 168 ; 10 J. P. 375 ; 10 
Jur. 753; 115 E. B. 090. 

AniwUaima Retd. B. v. Watford (184G). 9 Q. B. 626 ; 

B. V. Hartpiiiy (1847), 2 New Mag. C^as. 185 ; K. v. 

Idttlc Marlow (1847), lU Q. B. 223. 

961. .] — On application for an order 

of removal, the pauper was sworn before the 
justices; & her evidence was taken down in 
writing by the attorney for the parish applying 
for the order, who acted in that character only, & 
not as clerk to the justices ; the writing was 
signed by the pauper ; but no jurat was added 
to the writing ; nor was it signed by the justices. 
At a subsequent hearing, the pauper was again 
examined, & her evidence taken down in writing ; 
to this writing a jurat was added ; & it was signed 
by the justices ; & a copy was sent to the parish 
to whicn the removal was made : — Held : it was 
not necessary, under Poor Jaw (Amendment) Act^ 
1884 (c. 76), 8. 79, that a copy of the former 
writing shomd be also sent. B^ef given to a 
pauper by order of the board of guardians of a 
union, on account of a pcurticular parish therein, 
is evidence, on appeal by such pai^ against an 
order of removal, that the relief was given by its 
authority. — B. v. Grondall (Inhabitants) (1847), 
10 Q. B. 812 ; 2 New Mag. Gas. 192 ; 2 New Sess. 
Gas. 667 ; 16 L. J. M. G. 176 ; 9 L. T. O. S. 
266; 11 J. P. 486; 11 Jur. 922; 116 B. B. 
308. 

AnsotoNons .•^Rstt. B. v. Pott 8hilgley (1848), 13 Jar. 00 ; 

R. V . Wigan (1849), 14 Q. B. 887. 
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SuB-SBOT. 2 . — ^Removal Order. 

A, Order Not Appealed Against, 

(a) As to What Persons Conclusive, 

See, now. Poor Law Act, 1027 (c. 14), s. 110. 

962. How far conclusive — ^As to all the world.] — 
Order of two justices binds against all parishes, 
till repealed. — K ing’s Norton (Inhabitants) v, 
SwoLHiLL (Inhabitants) (1098), 2 Salk. 481 : 91 
E. R. 414. 

963. .] — (1) Parish, upon whom an 

original order is made, cannot remove till tliat be 
reversed. 

(2) The order of tv^o justices is a determination 
of the right against all persons, till it be reversed 
(Holt, C.J.). — Chatbury (Inhabitants) v, Chip- 
ping-Farringdon (Inhabitants) (1700), 2 Salk. 
488 ; Sett. & Rem. 287 ; Holt, K. B. 509 ; 91 
E. R. 419; sub notn, R. v, Chalbhry (Inhabi- 
tants), 1 Com. 71. 

Annotaliona : — Aa to (1 ) Reid. XTxbrldge Union r. WlntjhoHtop 
Union (1904), 91 L. T. 533. Generally, Reid. 11. f. 
Diddlcbury (1810), 12 East, 359. 

964. .] — (1) Reversal on appeal is 

final only between the parties, but confirmation 
is conclusive against all the world. 

(2) If one parish make an order for the removal of 
a poor person to another parish, & that order is 
confirmed upon an appeal, that parish is for ever 
concluded against all other parishes ; so is an 
order made, & not appealed from final (per Cur.). — 
Mynton (Inhabitants) v. Stony Stratford 
(Inhabitants) (1701), 2 Salk. 527 ; 3 Salk. 260 ; 
Sett. & Rem. 230 ; Holt, K. B. 577 ; 91 E. R. 
448 ; sub nom, R. v, Minton Parish, 12 Mod. Rep. 
068. 

Annotation : — Aa to (2) Reid. Nyinpsfleld l*ai'Jsh v. Wood- 
chostcr Parish (1742), 2 Stra. 1172. 

965. ,] — (1) Order reversed is final 

only between the parties. 

(2) Order confirmed, or not appealed from, is 
final as to all the world.— S wanscomb Parish v, 
Shenspietjd Parish (1702), 2 Salk. 492 ; 91 E. R. 
422. 

966. .] — An order of removal not 

appealed against is conclusive. — ^A non. (1712), 10 
Mod. Rep. 84 ; 88 E. R. 037. 

967. .] — Order not appealed against, 

absolute. — O ld Newton Parish v. Stonham 
( 1714), 1 Sess. Cas. K. B. 90 ; 93 E. R. 20. 

968. .] — B. V, Gi^ston, Rutland- 

shire (Inhabitants) (1728), 2 Sess. Cas. K. B. 
110 ; 93 E. R. 158. 

969. .] — The first order of removal 

not being appealed against, is conclusive. — R. v. 
North Featherton (Inhabitants) (1731), 1 
Sess. Cas. K. B. 170 ; 93 E. R. 50. 

970. .] — An order of removal con- 

firmed by the sessions upon the merits is con- 
clusive against every body ; &: so it is also, if 
confirmed by them without appeal (Chapple, J.). 
— Nympbfibld Parish v, Woodchestbr Parish, 
Gloucestershire (1742), 2 Stra. 1172 ; 93 E. R. 
1107 ; sub nom, R. v, Woodchestbr, Burr. S. C. 
191 ; 2 Bott, 710. 

AnnotaHona: — Aidd. R. v, St. Maryt Lambeth (1796), 6 
Term Hep. 6157^ Conid. H. v, Wye (1838), 7 Ad. Sc El. 
761. Refid. R. V, Hartinffton 311ddle Quarter (1855), 4 
E. Sc B. 780. 

971. .] — R. V, Silchbstbr (Inhabi- 

tants) (1766), Burr. S. C. 661. 

Annotations R. v. Rudgpley (1800). 8 Term Rep 

620 : R. V, Blnegar (180^, 7 East, 377. ttoitd. De Mora 
V. Concha (1885), 20 Ch. D. 268. 

972. .] — An order of removal un- 

appealed from, to a certificated parish from a third 
parish, is coAclufidve against the certificated parish, 
on a removal to the certifying parish. — R. v. 


Ealing (Inhabitants) (1784), 4 Doug. K. B. 12 ; 
Cald. Mag. Cas. 472 ; 99 E. R. 742. 

973. .] — After an order of removal 

not appealod from, a now settlement can only bo 
gained by some act or cause altogether subsequent 
to the removal. Thei*cfore if a pauper in service 
at A. under a hiring for a year, bo removed to B., 
& does not appeal, but returns in a few days to his 
master at A., is i*oceived by him, serves out the 
year, & is paid his full wages, yet he gains no settle- 
ment at A. — ^R. V. Kenilworth (Inhabitants) 
(1788), 2 Term Rep. 598 ; 3 Bott, 715 ; 100 E. B. 
321. 

Annotations : — Consd. U. v. Fillongloy (1788). 2 Term Rcp. 
709 ; Jl. V. Willoiudiby (1835), 4 Ad. Sc El. 143. Rcdd. 
K. V, Alvoriny (1803), 3 East, 563 ; Uxbriclffo Union v. 
WlDchcHtor Union (1904), 91 L. T. 533. 

974. .] — An order of removal, exe- 

cuted & unappealed against, is conclusive as to the 
settlement of the pauper at the time of such order, 
even as between third parishes no parties to the 
former order. — R. v, Corsham (Inhabitants) 
(1809), 11 East, 388 ; 2 Bott, 722 ; 103 E. R. 
1054. 

Annotation : — Apld. Uxbridgo Union v. Winchostor Union 
(1904), 91 L. T. 533. 

975. .] — R. V, St. Mary, Bungay 

(Inhabitants), No. 1280, pout, 

976. .] — Two pauper children were 

removed from L. to II. by an order of justices, 
which described them os the lawful children of 
W. & E. G. The order was not appealed against. 
Afterwards, E. G. was received into an asylim, 
being SQpt thither from L., as a pauper lunatic ; 
& subsequently two justices, on inquiry, adjudi- 
cated that the settlement of E. G. was in H., & 
made an order of maintenance accordingly. H. 
having apiieaJed, the order was confirmed by the 
sessions, subject to a case which stated the above 
facts, & which also found that the two children 
were, at the time of the first order, unemancipated, 
& wore, by that order, adjudged to bo settled in 
II. on the ground of W. G.’s settlement in H., 
which facts did not appear by tlie order, & also 
that in fact E. G. was not settled in H. ; — Held : 
the first order, unappealed agjunst, was conclusive 
proof that E. G. was settled in H. — R. v. Hart- 
ington Middle Quarter (Inhabitants) (1855), 4 
E. & B. 780 ; 3 0. L. R. 564 ; 24 L. J. M. 0. 98 ; 
24 L. T. O. S. 327 ; 19 J. P. 150 ; 1 Jur. N. S. 
686 ; 3 W. B. 285 ; 119 E. R. 288. 

Annotationa R. v, HutchlugB (1881), 6 0. B. D. JWO. 

Mentd. De Mora v. Concha (1885), 29 Ch. D. 268 ; Irish 
Land Comrs. v, Ryan. [1900] 2 X. R. 565 : Wakefield 
Corpn. V. Cooke, [19031 1 KB. 417 ; Hill ». Cdtfqrd, 
Cl^rd V. Tiimus, ClilTord e. Phillips, [1907] 2 Uh. 236 ; 
l^oulton V. A^ustable Cover Sc lloilor Block Co., [1008] 2 
Ch. 430. 

977. Until new settlement gi^ed.l — 

Two justices’ order not appealed from binds the 
whole parish upon which it is made, till a new 
settlement is gained. — ^T hackham (Inhabitants) 
V, Findon (Inhabitants) (1701), 2 Salk. 480 ; 91 
E. R. 420. 

Annotatiofia : — Could. R. v, Klrkby Stephen (1770), Burr. 
S. C. 664. Beid. R. t). Abbots-Lanffley (1729), 1 Bam. 
K. B. 148. 

978. .1 — R. V , Kirkby Stephen 

(Inhabitants) (1770), ^Burr. S. C. 664 ; 2 Bott, 
712. 

Annotationa .'—Beld. R. «. Nontwlch (1812), 16 EMt, 898 : 
R. V, Bishop Wearmouth (1834), 6 B. Sc Ad. 948 ; B. 9. 
Oldbury (1835), 5 Nev. Sc M. K. B. 547. 

979. As to antecedent settlements.] — 

An order of removid is conclusive against every 
parish, aa to all antecedent settlements. — ^Pet- 
worth Parish (1711), 10 Mod. Rep. 26 ; 88 B. B. 
600 ; sub nani. Petworth (Inhabitants) v, 
Aingmerb (Inhabitants), 1 Sess. Oas. K. B. 27. 

080. Wrong order.] — Spitalfields 
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8ed. 0. — S^ilement by estoppel: Sub-sect, 2, A, (a) 
<fe Ibh <fe B.] 

V, Bromley (1713), 2 Bott, 700; 18 Vin, Abr. 
468, pi, 6. 

AnnakUiona: — Consd. IL v, Elrkbr Stephen (17 7 Oh Burr. 

S. O. 664 : R. v, Nantwioh (181^, 16 Bast, 828 ; R. e. 

Bishop wearmouth (1834), 5 B. & Ad. 948. Bold. 

Astle 0 . Thomas (1823), 1 C. & P. 103. 

981. .] — Two justices made an 

order under 9 Geo. 4, c. 40, ss. 38, 41, for removing 
a lunatic pauper mentioned in the order as charge- 
able to the township of D., & thereby directed the 
overseers of D. to remove her to the county lunatic 
asylum ; the charges of removal, maintenance, 
etc., to bo paid by the county treasurer, as the 
pauper’s settlement was unknown. Two other 
justices, by a subsequent order, under 9 Geo. 4, 
c. 40, 8. 42, reciting the first, order, & its execution, 
adjudged, after inquiry by them, that the pauper’s 
settlement was in D., & directed the overseers of 
D. to reimburse the county treasurer, & to pay, 
at a certain rate, for the pauper’s future main- 
tenance, etc. On appeal against this order, it 
appeared that the first order was applied for by the 
assistant oversOer of D., the nature of whose 
duties, however, was not proved ; & that the 
oveisoers of D. removed the pauper in obedience 
to the first order. That order did not mention 
any person as the party applying for it : — Held : 
the overseers of D., not having appealed against 
the first order, were precluded from alleging, as a 
ground of appeal against the second, that the 
former order was made without legal proof of 
chargeability. — ^R. v. Holdsworth (1841), 1 Q. B. 
221 ; 1 Gal. & Bav. 442 ; 10 L. J. M. 0. 67 ; 6 
J. P. 22Q ; 6 Jur. 708 ; 113 E. R. 1114. 

982. Order not executed by actual 

removal.! — ^Where after an order of removal the 

g arish of settlement acquiesces in it by relieving 
tie pauper in the removing parish, the order, 
though not executed by actual removal, is, upon 
proof that it was unappealed against, a conclusive 
adjudication against all persons of the settlement 
of the pauper at the date of the order. — Clifton 
Union v, Liverpool Overseers (1877), 2 Q. B. D. 
640 ; 41 J. P. 699 ; sub nom, R. v. OLiprON 
Union, 40 L. J. M. 0. 209. 

983. As against component townships of 

palish — ^Effect of one township separating.] — 
pauper was removed by Order of justices to the 
parish of H., so named in the order, which consisted 
of several townships, maintaining their poor 
jointly. The order was acquiesced in. After- 
wards one of the townships, O,, separated itself 
from the parish, under Poor Relief Act, 1062 (c. 12), 
8. 21, &; m>m thenceforth maintained its own poor. 
The pauper was subsequently removed to the 
township of O., so named in the order of removal, 
from the parii^ of W. On appeal against the 
order, reras. haviw put in the order of removal to 
H., O. offered evidence that the pauper was not 
settled in that particular townuiip, before its 
sraaration from H. The sessions rejected the 
evidence : — Held : the former order upon H. was 
not conclusive against O. on appe^ against an 
order directed to O. as a distinct township ; So the 
case was sent back to be reheard. — ^R. v. Oldbxtry 
(Inhabitants) (1836), 4 Ad. So El. 167 ; 1 Har. So 
W. 664 ; 6 Nev. So M. K. B. 647 ; 3 Nev. So M. M. 0, 
376 ; 6 L. J. M. O. 38 ; 111 B. R. 760. 

AnnokrfiM R, v. ’Wptoa (1842), 8 Q. B. 216; 

Stowbrldire U^on V. Bxottwiob Union (1871), L. R. 6 
Q. B. 769. IMU.^ V. Hnnninffton (1848), 6 Q. B. 278. 

(6) As to What Matters Conclusive, 

SeCt now. Poor Law Act, 1927 (c. 14), s. 116. 

984. Order for removal of lather — How far 


conclusive as to settlement of children — Bom sub- 
sequently.] — ^An order unappealed from to remove 
a man So his wife is conclusive as to after-bom 
children. — ^Nympsfibld Parish v, Woodchbster 
Parish, GLonoE^'ERSHiRE (1742), 2 Stra. 1172 ; 
93 E. R. 1107 ; sub nom. R. v. Woodohester, 
Burr. S. 0. 191 ; 2 Bott, 710. 

Annotations: — A]dd. R. v. St. Mary, Lambeth (1796), 6 
Term Rep. 61A Consd. H. o. Wye (1838), 7 Ad. & El. 
761. AM. R. V. Hartlngton Middle Quarter (1855), 4 
B. So B.^80. 

985. Not named In order.] — An 

order unappealed from, removing a father, is no 
proof of the removal of a son who is neither men- 
tioned in, nor removed by, it. — ^R. v. Southow- 
RAM (Inhabitants) (1786), 1 Term Rep. 363 ; 
2 Bott, 716 ; 99 E. R. 1135. 

Annotations: — ^Beld. R. v. St. Mary. Lambeth (1796), 6 
Term R^. 615 ; Uxbridge Union v. Winchester Union 
(1904), 68 J. P. 525. 

986. ."] — An order of removal was 

made on an examination which showed that the 
pauper never acquired a settlement for hirnself, 
but was emancipated in 1823 ; that his father was 
apprentice in L. in 1790, So was removed to L. 
under an order of removal in 1838, against which 
L. had not appealed, but had subsequently main- 
tained the father ; the examinations did not set 
forth the circumstances of the apprenticeship so 
as to prove tiiat the father acquii^ a settlement 
in L. thereby, but they showed that the father 
never gained a settlement after the apprentice- 
ship : — Held : the order, unappealed against, for 
the removal of the father, was conclusive evidence 
of the settlement of the son. — ^R. v. Bright- 
HELMSTON (INHABITANTS) (1846), 7 Q. B. 649 ; 1 
New Mag. Cas. 349 ; 2 New Sess. Cas. 7 ; 14 
L. J. M. C. 137 ; 6 L. T. O. S. 194 ; 9 J. P. 699 ; 
9 Jur. 776 ; 116 E. R. 696. 

987. Order for removal of wire — Whether con- 
clusive as to settlement of husband.] — ^An order 
removing a woman as the wife of A., is, if un- 
appealed from, conclusive against the parish as to 
the settlement of A. ; for by calling her his wife 
it imports that the removal was to his settlement. 
— ^R. V. Hinxworth (Inhabitants) (1778), 2 
Bott, 713 ; Oald. Mag. Cas. 42 ; sub nom. R. v. 
Hinckbworth (Inhabitants), 1 Doug. K. B. 
46, n. ; 99 E. R. 33. 


(1843), 8 J. P. 21. 

988. .] — If a wife is removed, & the 

order unappealed from, such removal is conclusive 
as to the husband’s settlement, although it is not 
stated in the order that she was his wife. — ^R. v. 
Towcester (Inhabitants) (1786), 4 Doug. K. B. 
240 ; Oald. Mag. Cas. 497 ; 99 E. R. 860. 
Annotation: — ^ReM. R. r. Rudgeley (1800), 8 Term Rep. 

620. 

989. .] — If a feme covert be removed by 

an order of two justices from A. to B., describing her 
as ** widow,” it is conclusive not only as to her 
settlement but as to that of her husband alsd. — 
R. V. Rudoeley (Inhabitants) (1800), 8 Term 
Rep. 620 ; 101 E. R. 1580. 

Annotations: — Aidd. R. v. C!atter&ll TowDshlp (1817). 6 

M. ft B. 88 : R. V. HarUDgton BClddle Quarter (1855$, 4 

B. ft B. 780. BeU. R. V. Watford (1846), 2 New Mag. 

13. 

990. Order for removal of husband Sc wife — 
Conclusive as to all derivative settlements.] — 
An* order of removal unappealed against is con- 
dusive not only on the paraes removed, but also 
as to all derivative settlements under them. 

If A. 8c B. be removed as man So wife from X. to 
Y., So there be no appeal against the order, it is 
conclusive, not cmly as to A. A B. though they be 
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not nmiried, but also as to their children) though 
illegitimate. — B, v, St. Mary, Lambeth (Imhabi- 
TAwre) (1796), 6 Term Bep. 016; 2 Bott, 717; 
101 £!• B. 783. 


A"«o<g^ .^Aald. 11. V. Cattorall Township (1817), 0 
^ S' Sit} Middle Quarter (1865$, 4 

Son* liiidffoley (1800), 8 Term Rep. 

620 ; R. V, Wye (1838), 7 Ad. & El. 761. 

991 , Conclusive as to marriage & settle- 

ment.] — ^An order of removal of J. S. & B. hia wife, 
made upon the examination of the wife, adjudging 
that they lately came into the parish of K. & are 
likely to become chargeable to it, & were last 
legally settled in M., is good upon the face of it, 
& conclusive upon the parish of M. as to the 
marriage & settlement Of the husband & wife ; 
so that upon a subsequent removal of the wife, 
describing her as B. S., single woman, from M. to 
B., M, cannot show in evidence that the marriage 
was null A; void. — R. v. Binegar (Inhabitants) 
(1806), 7 East, 377 ; 2 Bott, 721 ; 3 Smith, K. B. 
363 ; 103 B. R. 146. 

Annotations Conid. R. r. Rotliorliam (1842), 3 Q. B. 776. 

Held. R. V. WlUatts (I845j. 14 L. J. M. O. 157 ; R. v. St. 

Paul, CJovent Garden (1846), 16 L. J. M. C. 11. 


992. Order for removal of brother — Whether 
conclusive as to setUement of sister— Father’s 
settlement only arising collaterally.] — Upon the 
trial of an appeal at quarter sessions, resp. parish 
roved relief panted to the father of the pauper 
y applt. parish before the year 1816. Applt. 
parish then tendered an order of sessions made in 
the year 1816, quashing an order of justices for 
the removal of the brother of the pauper to applt. 
parish. They tendered parol evidence to show 
that the groimd of the decision of the ct. of quarter 
sessions was, that the father of the paupej* had not 
at that time any settlement in applt. parish, A 
consequently, that the son had not any derivative 
settlement there : — Held : even if parol evidence 
was admissible to prove the groimd of the decision 
of the sessions, still that the order of sessions was 
not evidence that the father of the pauper was not 
settled in applt. parish in 1816, because the father’s 
settlement was a matter that arose collaterally 
on the trial of the first appeal. — R. v, Knaptopt 
(Inhabitants) (1824), 2 B. & 0. 883 ; 4 Dow. & 
By. K. B. 469 ; 2 Dow. & Ry. M. 0. 347 ; 2 Bott, 
794; 107E. R. 010. 

Anntkaiions : — Coesd. R. v. Hartinffton Middle 
(1855), 4 K. & B. 780. Refd. K. v, Ycovoloy 
Ad. & El. 806. 


Quarter 
(1838), 8 


993. ,] — (1) On appeal against an 

order removing Frederick B. from the {larish of 
M. to that of S., resps., alleging a derivative 
settlement from the father of Frederick, put in a 
former order, removing the family of Samuel B., 
the brother of Frederick, from M. to S., in the 
usual form, A the examination of Samuel B., the 
elder, father of Frederick A Samuel, on which 
the last mentioned order was granted, showing 
that he, Samuel, the elder, was settled in S. : — 
Held : the last mentioned order was not of itself 
evidence to prove the settlement of Frederick B. 
in S. ; A the examinations could not bo received 
as showing the ground on which that order was 
granted. 

(2) Resps. proved that, when the former order 
was made, the overseer of M. delivered it, with 
the examinations, to the overseer of S. ; that the 
paupers were removed under it ; A that S. never 
app^ed : — Held: this was evidence of an admis- 
sion by S. that the settlement of Samuel, the 
father, was correctly stated in the examinations : 
A, therefore, the examinations, as port of such 
evidence, were adndssible on the impeal against 
the removal of Frederick. — ^B. v. Sow (Inhabi- 
TAtm) (1843), 4 Q. B. 93 ; 2 Gal. A Dav. 637 ; 


, 12 L. J. M. C. 38 ; 7 J. P. 272 ; 7 Jur. 270 ; 114 
B. R. 832. 

Anfuitation : — Generally^ Refd. 11. v, Uariiiigtou Middle 

Quarter (1855), 4 E. & B. 780. 

994. Order for removal of mother A child — 
Whether conclusive as to legitimacy of ohlld.1 — 
On a case from sessions, upon appeal against the 
removal of R. from T. to C. in 1866, it was stated 
that in 1837 a woman named S. W., ** A Ann, 
aged six weeks, her daughter,” were removed 
by order from P. to C., A that in fact O. was then 
the place of settlement of both S. W. A Ann : 
that this order was not appealed against : A that 
Ann was bom in P., A was the same person as 
R. : that G., applt. parish, on the trial of the 
appeal, offered proof of the illegitima.cy of R., A 
that the sessions held that G. was precluded, by 
the order of 1837, from giving such proof, & 
affirmed the order of 1666. Tliis ct. quashed the 
order of sessions, holding that G. was not estopped 
fi*om givi^ proof of the illegitimacy, inasmuch 
as, assuming the order of 1837 to assort the fact 
of legitimacy, that fact was immaterial to the 
removal of S. W. A Ann, A therefore was not 
admitted by not appealing against such removal.— 
R. r. Gaerwys (Inhabitants) (1858), 8 E. A B. 
720 ; 30 L. T. O. S. 256 ; 22 .T. P . Jo . 52 ; 120 
B. R. 267. 


B. Order A ppcaled against and Confirmed. 


SeCt noWf Poor l^w Act, 1027 (c. 14), s. 110. 

995. How far conclusive — As to all the world.] — 
(1) An order of removal discharged on appeal is 
only conclusive as against applt. poi'ish. 

(2) An order of removal affirmed is conclusive 
os against all parishes with respect to settlements 
gained anterior to the order of removal. 

(3) The person had a freehold at H., which 
descended to him ; now if this man may go A 
live there forty days ... he shall not bo dis- 
turbed (Holt, G.J.).* — Riceup Parish v. Henden 
Parish (1698), 6 Mod. Rep, 416 ; 87 E. R. 739 ; 
sub nom. Harrow (Inhabitants) v. Ryslip 
(Inhabitants), 2 Salk. 524; Sett. A Rem. 226; 
sub nom. Ryslip Parish v. Hendon Parish, 
Holt, K. B. 672 ; sub nom. R, v. Riceltp Parish, 
3 Salk. 261 ; aieb nom, R. v. ItisLiP, Hendon A 
Harrow (Inhabitants), 1 Ld, Raym. 394, 426 ; 
8ub nom. Rislip, Hendon, A Harrow Case, Port4>s. 
Rep. 311. 


-As to (1) Apld. Klngabiiry, Warwick v. 
: 0827), 5 h. M. C. 130. . “ 


Annotations „ 

Coleshill. Warwick (. 

H. V. Knuptoft (1824^ 2 B. &: a 888. As to (2) Befi. 
Nynipsllola TariHh v. WooiJohcHtor Parlnli (1742), 2 Btra. 
1172 : R. V. Knaptoft (1824), 2 B. & C. 883. As to (3) 
Conid. R. V. Hoiiflrhtcm le Sprinflr (1801), 1 East, 247. 
Bold. MoroHloy" r. Granborougrh (1719), Furtes. Rop, 302. 
OenertMy, Hentd. Garland v. Burton (1738), Andr. 291 : 
HolHham v. Blackwood (1851), 11 C. B. 111. 


996. .] — Mynton (Inhabitants) v. 

Stony Stratford (Inhabitants), No. 964, ante. 

997. .] — Order of justices confirmed 

on appeal is final to applts. 

If an order of justices for the removal of a 
poor person bo confirmed on appeal, applts. are 
ever concluded from discharging themselves of 
that poor person, as to all places {per Gur.).— 
Anon. (1701), 12 Mod. Rep. 648 ; 88 E. R. 1510. 

998. .] — SwANSooMB Parish v. 

Shbnsfield Parish, No. 966, ante. 

999. .] — (1) An ord^ of reversal Is 

final only between the two parishes {per Gur.). 

(2) If it be confirmed, it is final as to all the 
world ; A therefore no new settlement appearing, 
the Older of removal from B. must be quaiEdied 
{per GuR.). — ^Lfttle Bithah Parish v. Soioirby 
Parish (1719), 1 Stra. 232 ; 93 £. R. 491. 
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Foob Law. 


8ed. 0 . — Settlement by estoppel: Sub-acct, 2, B. ds 
C. (g), (b) & (c).] 

1000. •] — Alter a settlement proved 

at the sessions by applts. in a third parish, a rated 
inhabitant of such third parish is not a competent 
iiritness for resps. to disprove that settlement ; 
being directly interested m the judgment of the 
sessions on that question ; inasmuch as the order, 
if confirmed, would bo conclusive evidence of the 
settlement being at that time in applts.* parish, 
upon a subsequent order of removal &om thence to 
such third parish. — R. v. Terbington (Inhabi- 
tants) (1812), 16 East, 471 ; 104 E. R. 021. 

1001. Notwithstanding evidence sub- 

sequently discovered — Which might have affected 
result.] — Nobthpelterton Parish v. Hobbing- 
TON Parish (1733), Kel. W. 241 ; 2 Bam. E. B. 
148 ; 25 E. R. 501. 

1002. As against subsequent order.] — 

R. V. Glaston, Rutlandshire (Inhabitants) 
(1728), 2 Scss. Gas. K. B. llO ; 03 E. R. 158. 

1003. As to what matters conclusive — Removal 
of father — Whether conclusive of settlement of 
son.] — Order of removal of father confirmed is con- 
clusive as to the settlement of son, although the 
son be not named in the order, & be emancipated 
at the time of making it, if he hath not acquired 
any settlement in his own right. — ^R. v, Catterall 
Township (1817), 6 M. & S. 83 ; 2 Bott, 724 ; 
106 E. R. 1174. 

JnnotaiUm8:—nad. R. v. Wye (1838), 7 Ad. A El. 701 ; 

H. V. Rartlngton Middle Quarter (1855). 4 £. 3 ic B. 780 ; 

Uxbridge IJuuiiit; Winchester IJiilon (1904), 81 L. T. 533. 

Menid. UusseJl v. Huasell, [1924] A. 0. 687. 

1004. Settlement of pauper born of void 

marriage— Marriage declared void after confirma- 
tion of removal order.] — D. & E. were removed, 
by an order describing them as man & wife, with 
their six children, named in the order of removal, 
to W. The order was appealed against. Pending 
the appeal, the parish officers of W. instituted a 
suit in the Spiritual Ct. to dissolve the marriage os 
incestuous. Alter this, the order was confirmed ; 
&, subsequently, the Spiritual Gt. decreed the 
marriage incestuous, & void from the beginning 
to all intents dc pui^oses. Pauper was bom of 
the supposed marriage, before the order, but he 
was not named in it, & he was imemancipated, & 
had gained no settlement, when the order was 
made ; — Held : the confirmation of the order, 
under these circumstances, was not conclusive 
proof of a derivative settlement of the pauper in W., 
on appeal against an order removing the pauper to 
W. after the decree of the Spiritual Gt., but, on 
such appeal, W. might show, oy the decree, that, 
since the first order, the marriage had become void 
ab initio & the pauper illegitimate. — R. v. Wye 
(Inhabitants) (1838), 7 Ad. & El. 761 ; 3 Nev. 
& P. K. B. 6 ; 1 Will. Woll. & H. 128 ; 7 L. J. 
H. G. 18 ; 2 Jur. 298 ; 112 E. R. 056. 

AnnMiona : — ^Distd. Barton Hegis Union r. Liyen>ool 

(Churchwardens, etc.) (1878), 47 L. J. M. C. 62. K^. 

& 4 Q. B. 93 ; Heston Oyerseers, etc. v, 

St. Bride Oyerseers, etc. (1853), 22 L. J. M. C. 65 : R. c. 

Hartington Middle Quarter (1 865), 4 E. & B. 780. Kentd. 

De Mora V. Concha (1885), 29 <5h. D. 268; Russell v. 

KusseU, [1924] A. 0. 687. 

1005. WheUier decision need be ofi merits.] — 

On appeal against a removal from H. to M., the 
groimdof appeal stated was a subsequent settle- 
ment in a third township, E., by renting a tene- 
ment but, the notice ox grounds stating no resi- 
due in B., the sessions confirmed the order. 
Afterwards, the pauper was removed from M. to 
B., on the same ground of settlement properly 
stated. B. appeal, stating, as a sTOimd, the 
confirmation of the former order ; this 

was conclusive against M. ; dc, the ^sessions having 


confirmed the order of removal to E., considering 
the former decision not to have been on the 
merits, this ct. quashed mch order of confirmation, 
holding the former decision to have been on the 
merits. — ^R. v. Evenwood & Babony (Inhabi- 
tants) (1843), 3 Q. B. 870 ; 3 Gal. & Dav. 146 ; 
12 L. J. M. G. 101 ; 7 J. P. 626 ; 7 Jur. 607 ; 114 
K. B. 648. 

Folld. R. V. CJharlbury (1843), 3 Q. B. 378. 
Retd. Ex p. Ackworth Oyerseers (1843), 3 Q. B. 397 ; 
R. e. £lleiri843), 7 J. P. 721 ; R. u. Perraiusabuloe (1844), 

8 J. P. M 6 ; R. V. Ck>nnlDg 8 by (1848), 11 L. T. O. S. lol 
Mentd. De Mora v. CX>ncha (1885), 29 Ch. D. 268. 

1006. .] — On appeal against an order of 

removal before actual removal, the sessions refused 
to h^ applts. because they had not sent their 
grounds of appeal fourteen daj^ before the sessions ; 
& the order was confirmed, with the special entry, 

** Order confirmed, not on the merits, no due notice 
having been given**: — Held: (1) the right to 
appeal ag]Eunst the actual removal was not lost by 
lodging the previous appeal against the order ; 
(2) applts. were not estopped by the special entry ; 
as, although it showed that the order was con- 
firmed, it also showed that applts. had no right to 
bo heard, & were, in fact, unheard, not from a 
failure of proof after the matter of inqu^ had 
been entered on, but on account of a preliminary 
objection. — R. v. Macclesfield (Inhabitants) 
(1849), 13 Q. B. 881 ; 3 New Mag. Gaa. 109 ; 4 
New Bess. Gas. 56 ; 19 L. J. M. G. 38 ; 14 L. T. 
O. S. 4 ; 13 J. P. 636 ; 13 Jur. 1048 ; 116 E. R. 
1500. 

AnnokUiona Betd. R. V. Oyer (1849), 14 L. T. O. 8 . 269 ; 
Uxbrld£» Uulon v. Winchester Union (1904), 91 I 4 . T. 
633. Bentd. K. v. Broadhempston (1858), 1 E. & E. 
164. 

1007. .] — An order adjudicating on the 

settlement of a pauper is conclusive as a judgment 
in rem as to the settlement of such pauper, & is 
none the less conclusive because an abortive 
appeal has been made against such order, which 
appeal failed because the notice of appeal was out 
of time, & so was not heard on its merits. — 
Uxbridge Union v. Winchester Union (1904), 
01 L. T. 533 ; 08 J. P. 526 ; 2 L. G. R. 969, D. G. 

C. Order Appealed against and Quashed. 

(a) In General. 

See, now, Poor Law Act, 1927 (c. 14), s. 116, 

1008. How far conclusive — ^Whether against all 
parishes.] — Ricelip Parish v. Henden Parish, 
No. 995, ante, 

1009. .] — ^Mynton (Inhabitants) v. 

Stony Stratford (Inhabitants), No. 964, ante. 

1010. .] — St. Michael, Bbdbnham 

(Inhabitants) v, Kingston-Bowsby (Inhabi- 
tants), No. 1025, post. 

1011. .] — SwANscoMB Parish v, 

Shensfield Parish, No. 965, ante. 

1012. .] — ^Little Bitham Parish v, 

SoMERBY Parish, No. 999, ante. 

1013. .] — An order reversed is final 

to the parties. — Sohebby Pabish 'v. Stbetton 
Pabibh ^719), 11 Mod. Rep. 309 ; 88 E. R. 1058. 

1014. .] — ^An order of quarter sessions 

quashing an order of removal & unappealed against 
is conclusive between the parties. — R. v. Leigh 
(Inhabitants) (1778), Cald. Mag. Gas. 50 ; 1 Doug. 
K. B. 46 ; 09 E. B. 83. 

1015. Reversal on special grounds— Pauper 

not chargeable— Subsequently becoming obarge- 
able.]— OsoATHOBFB Parish v. Disewobth Parish 
(1746), 2 Stra. 1256 ; 03 E. B. 1165 ; sub nom. 
jEt. V. OSGATHOBFB (INHABITANTS), BuiT. 8. 0. 261. 

I Annoiatttms : — ^Apld. R. «. Wlok St. Lawrence (1833), 6 
B. Sc Ad. 626. IMMiU R. v. Gharlbniy Sc Walcott (1843), 
> 13 L. J. M. a 19. 



Pabt V.— Settlement. 


301 


1016. Question for sessions-— On considera- 

tion of groundi^ — On appeal against an order of 
removal from C. to B., the ground of app^ was* 
that a former order of removal from G. to B. 
had been quashed on appeal. On trial of the 
present appeal, it was shown that the first order 
had been quashed because the examination did 
not give the date of the birth of the pauper’s 
husband. On the present appeal, the sessions 
quashed the second order, subject to a case, which 
stated that the first order was quashed because 
the sessions, on the first appeal, thought the omis- 
sion materi^. This ct. confirmed the second 
order of scions, no ground being shown on which 
their finding, as to the view taken by the sessions 
on the first appeal, could be treated as incorrect. — 
R. V. Ghaklbury & Walcott (Inhabitants) 
(1843), 3 Q. B. 378 ; 3 Gal. & Dav. 177 ; 13 L. J. 
M. C. 19 ; 8 J. P. 67 ; 7 Jur. 1083 ; 114 E. B. 
651 ; svb nom. R. v. Chorlbury & Walcott, 

2 L. T. O. S. 147. 

Annotaiiona: — Consd. R. t. Perranzabiiloo (1841), 3 Q. B. 
400. Diftd. R. 0. Flintshlro JJ. (1844). 13 L. J. M. C. 
163 ; R. V. CtonnJiijwby (1848), 11 L. T. O. S. 103. Befd. 
Ex p, Aokworth Overseers (1843), 3 Q. B. 397 : R. v, 
Landkey (1847), 11 J. P. 440. 

1017. .] — Wlien on appeal 

against an order adjudging the settlement of a 
pauper, a case has been reserved by the sessions 
for the opinion of the Ct. of Q. B., the judment 
of that ct. thereon, the reasons for it, are 
adopted by the sessions ; and if, therefore, the 
order is quashed generally, it is competent to the 
sessions to inquire on a future occasion whether 
the judgment turned on the question of settlement. 
— B. V, St. Peter’s, Droitwich (Inhabitants) 
(1847), 9 Q. B. 886; 2 New. Mag. Gas. 08 
2 New Sees. Gas. 631 ; 10 L. J. M. G. 38 ; 8 L. a 
O. S. 363 ; 11 J. P. 212 ; 11 Jur. 225 ; 115 E. R. 
1614. 

Anrwtaiions : — ^Expld. irc8f.on OvorsoorR v. Rt. BrJdo^s 
Ovorsoers (1853), 1 E. & B. 583. Re!d. R. v. Widecombe 
in the Moor (1847), 9 Q. B. 894. 


Goijsshill (Inhabitants) (1827), 6 L. J. O. S. 
M. C. 130. 

1021. Pending order not affected by subse- 

quent statute.! — ^An order for the removal of a 
pauper to the place of his birth settlement 
conumed by sessions subject to a case, was 
quashed on the ground ti^t the facts showed a 
settlement which the pauper derived from hw 
grandfather. Between the order at & 

the decision upon the case. Divided Parish & Poor 
Law (Amendment) Act, 1876 (c. 61), abolishi^ a 
derivative settlement, such as that 
mentioned, became law, & a fresh order for ^e 
removal of the pauper to the place of his blrto 
settlement was made : — Held : such order must 
be quaslied, for the quashing of the first order wm- 
a conclusive adjudication of a settlement 9^ 
pauper, inasmuch as the facts upon which it 
proceeded were unaltered, & its validity could not 
be affected by a subsequent change in the law, & 
further, because it must be taken to be an order 
“ pending ” at the date of the Act, & therefore 
under sect. 36 excluded from its operation. — 
Barton Regis Union v. Liverpool Overseers 
(1878), 3 Q. B. I). 295 ; 47 L. J. M. G. 62 ; 37 L. T. 
713 ; 42 J. P. 341 ; 26 W. R. 282, D. G. 

(h) Quashing for Infornudity, 

See, 'now, Poor Law Act, 1927 (c. 14), s. 116. 

1022. Whether conclusive — ^As between con- 
tending parties.] — ^An order of removal quashed for 
informality, is not conclusive of the settlement 
between the two contending parishes. — B. v, 
Penge (Inhabitants) (1793), Nolan, 176. 

1023. .] — ^An order of removal quashed 

for form is not conclusive on the parties. — ^B. v, 
St. Andrew, Holborn (Inhabitants) (1796), 6 
Term Rep. 613 ; 101 E. R. 732. 

innotation Apld. R. v, Wick St. Lawrenoo (1833), 2 Nov. 
& M. K. B. 289. 

1024. .1 — ^Wliere the examinations do 

J 


1018. .] — ^Applts., at sessions, 

relied upon the quashing of a former order of 
removal, relating te the same paupers, on the trial 
of an appeal between the same parishes. The 
entry m^e by the ct. as to that order was, that 
it was quashed by consent of polities, for the 
** informality & insufficiency of the examinations.” 
The sessions having, on the subsequent appeal, 
decided, subject to the opinion of this ct., that 
the order was quashed on grounds which did not 
make the quashing conclusive : — Held : the 
sessions had a right to decide this on consideration 
of the circumstances before them, & this ct. ought 
not to interfere with their finding. — R. v, Dukin- 
FiELD (Inhabitants) (1848), 11 Q. B. 678 ; 2 
New Mag. Gas. 393 ; 3 New Seas. Gas. 126 ; 17 
L. J. M. G. 113 ; 10 L. T. O. S. 522 ; 12 J. P. 230 ; 
12 Jur. 674 ; 116 B. R. 627. 

1019. Effect of conclusiveness — New settlement 
must be shown.] — ^After on order of removal is 
quashed, the party cannot be removed a second 
time without statmg a new settlement. — ^Foston 
Parish v. Garlton Parish (1723), 1 Stra. 567 ; 93 
E. R. 704. 

1020. .] — A judgment of the ct. of 

quarter sessions quashing an order for the remov^ 
of a i>auper, with the consent of resp. parish, is 
conclusive evidence to relieve applt. parish on 
any subsequent dispute between these parishes 
as to the settlement of the same pauper at that 
time ; &, if not primd fade evidei^ce that the 
settlement is in the unsuccessful parish, is, at least, 
Boffleient to call upon that parish to show a settle- 
ment somewhere. — ^K ingsbury (Inhabitants) v. 


not disclose any evidence of chargoability, & the 
order of removal is on that ground quashed gener- 
ally by order of sessions, such order of sessions 
cannot be treated as conclusive of the settlement 
of the pauper ; & at a subsequent sessions the 
ground on wliich the former order was quashed 
may be shown. — ^R. v, Pbkbanzabulob (Inhabi- 
tants) (1844), 3 Q. B. 400 ; 3 Gal. & Dav. 316 ; 
1 New Seas. Gas. 16 ; 13 L. J. M. G. 47 ; 8 J. P. 
616 ; 8. Jur. 69 ; 114 E. R. 660 ; sub nom. R. r. 
Peranzambuloe, 2 I-i. T. O. H. 326. 

Annotation : — Befd. R. v. Landkey (1847), IIJ. R 440. 

(c) Quashing ” On the Tllmte.” 

See, now. Poor Law Act, 1927 (c. 14), s. 116. 

1025. Whether conclusive— As against parish 
obtaining order.] — The reversal of on order 
removal upon the merits precludes the parish who 
obtained such order from insisting at any future 
period that the pauper was settled in the parish 
to which be was removed. — Sr. Michael, 
Bbdbnham (Inhabitants) v. Kingston-Bowsby 
(Inhabitants) (1099), 2 S^k. 480 ; 91 B. B. 418 ; 
sub nom. Kingston Bowsby (Inhabitants) v. 
Beddingham, Sussex (Dthabitants), 1 Ld. 
Raym. 513; sub nom. Bedinghah Fabish v. 
Kingston Bowsby Parish, Garth. .516. 

Annotation :—BM. Nympafleld Parish v. Woodohester 

Parli^ (1742), 2 Stra. il72. 

1026. As to contending parties.] — ^Pauper 

was removed from B. to G. on an examination 
of himself, stating a settlement by ocew^ring a 
tenement from June, 1827, to June, 1828. This was 
denied by the notice of objections ; dc, on appeal, 
the occupation appeared to be from Jime, 1828, 
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8e€L 9 . — Settlement by estoppel: Sub-aect* 2, C» (c) cfc 
(d), D. JS .] 

to Aug. 1829 ; whereupon the sessions quashed 
the order. Afterwardsi the same pauper was 
removed from B. to 0. on a fresh examination of 
himself, stating the settlement as before, but with 
the right ^tes. The order was objected to, on 
the ground that the former order was conclusive 
between B. & 0. : — Held : it was so ; &, the ses- 
sions having afiEirmed the order, this ct. quashed 
the order of sessions. — B. v . Cunt (Inhabitants) 
(1841), 11 Ad.&; El. 624, n. ; 1 Gal. & Dav. 246 ; 
10 L. J. M. C. 161 ; 6 J. P. 783 ; 113 E. B. 
551. 

1027. .] — The sessions, on appeal, 

quashed an order of removal from P. to L., founded 
on examinations which stated a settlement by 
renting & occupying a house in L. for one year 
at £22 a year, & being assessed to the poor rate 
in L., which the party had jpaid as the occupier 
of the said house, during 1^ occupation. The 
groimd of appeal was that the examination was 
defective as not stating in what year or years the 
party rented & occupied ; or that the house 
was rented by him in L., or occupied, under a 
yearly hiring & the rent to the amount of £10 
actually paid for one whole year at the least, or 
that such house was actually occupied under a 
yearly hiring by him & the rent, etc., paid by him 
for the same, or that he had been assessed to the 
poor rate & paid the same in respect of such house 
for one year. The order of sessions stated the 
order of removal to be quashed on the ground of 
the ** examination ” disclosing no settlement on 
the face thereof, & applts. having given notice 
thereof in. their ground^s of appeal.” The pauper 
being removed again from P. to L., it was stated, 

6 r^ed upon, as a ground of appeal, that the 
exonunations did not show any settlement 
acquired since the above order of sessions ; & in 
fact no new settlement appeared. The sessions, 
however, cunilrmed the new order of removal, 
subject to a c^e, stating all the circumstances of 
the fomer decision, Sl submitting, as the question 
for this ct., whether or not the former order of 
sessions was conclusive ; — Held : this ct., being 
enabled by the case stated to see that the former 
order of sessions had disposed of the substantial 
question, might pronounce that order conclusive, 
though the sessions, by their last order, had decided 
the contrary, & the latter order was quashed. — 
K. V , St. Mary, Lambeth (Inhabitants) (1845), 

7 Q. B. 687 ; 1 New Mag. Cas. 359 ; 2 New Sess. 
Cas. 30 ; 14 L. J. M. C. 126 ; 6 L. T, O. S. 196 ; 
9 J. P. 562 ; 9 Jur. 768 ; 116 E. B. 610. 

Annotation Apld. R. v, Ellal (1845), 9 Jur. 758. 

1028. .] — ^Applts. against an order of 

removal objected, in their grounds of appeal, that 
the e xam i n ation did not properly show the re- 
sidence necessary to the acquiring settlement, & 
that other specified facts were insufficiency alleged ; 
they also denied the settlement. At the sessions 
this order ^ was ** on motion of said resps., set 
aside for insufficiency of examination.” After- 
wards resps. again removed the paupers to applt. 
township on an examination dismosing substwti- 
ally the same grounds ot settlement as before : — 
Held : the first order of sessions was conclusive 
between the parties on the point of settlement. — 
B. V. Eixbl (Inhabitants) (1846), 7 Q. B. 693 ; 
2 New Sess. Cas. 39 ; 14 L. J. M. 0. 127, n. ; 9 
J. P. 744 ; 9 Jur. 768 ; 116 B. B. 613. 

R. v, Oonningsby (1848). 11 L. T, O. S. 


1029 . 


.]— Babton Bbgis Union v. 


Liverpool OvEasBEifls, No. 1021, ante, 


1030 . What Is **on merits^’ — Respondents de- 
clining to go Into ease.] — On appeal against an 
order of removal grounded on a settlement by 
hiring & service, resps., discovering that the 
examination served by them on applts. did not 
state a residence in applt. parish, moved, at the 
sessions, to discharge their own order, & it was 
quashed, generally, with the consent of applts., 
no reason, however, being stated either to applts. 
or to the justices. Besps. afterwards removed the 
pauper again to the same parish, no change of 
circumstamces having intervened ; &, on appeal, 
contended that the mscharge of the former order 
was, not conclusive, the merits not having been 
in question : — Held : the order was conclusive. 

Where an order was quashed merely because 
resps. decline going into their case, that is a decision 
on the merits (Oolhridqb, J.). — B. v. Church 
Knowlb Inhabitants) (1837), 7 Ad. & El. 471 ; 
2 Nev. & P. K. B. 369 ; Nev. & P. M. C. 353 ; 
Will. WoU. & Dav. 627 ; 7 L. J. M. C. 4 ; 1 J. P. 
248 ; 1 Jur. 841 ; 112 E. B. 647. 

Annotations: — ^Beld. R. v, Landkey (1847), 9 Q. B. 905 ; 

R. V. St. Peters, Droitwloli (1847), 2 New Sobs. Cas. 631. 

1081. Examinations insufficient.] — Ex- 

aminations transmitted with an order of removal 
from S. to A., set out a former order of removal, 
unappealed against, also from S. to A. The order 
appeared to have been suspended, on appeal 
against the present order, it was objected, on the 
hearing, that the examinations did not show that 
the suspension had been regularly taken off, or 
the order of removal executed. The sessions held 
the objections fatal ; but, to give an opportunity 
of removing again, they entered on their records 
that the order was discharged ” not on the merits ” ; 
applts.* counsel objecting, & insisting on their right 
to have the appeal fully tried, so as finally' to dis- 
pose on the ground of removal. On motion for 
a mandamus to the sessions to erase the words 
” not on the merits,** or to enter continuances & 
hear the appeal : — Held : the entry was wrong, for 
the decisions was a conclusive one upon the point 
of settlement . — Ex p, Ackworth Overseers 
(1843), 3 Q. B. 397 ; 1 Dow. & L. 718 ; 13 L. J. 
M. 0. 38 ; 8 J. P. 261 ; 114 E. B. 658 ; sub nem. 
B. V. West Biding of Yorkshire JJ., Ex p. 
Ackworth Overseers, 8 Jur. 291. 

AnnotatUms : — OODSd. R. v. Bt. Anne’s, Westminster (1847), 

9 Q. B. 878 ; R. v. Middlesex JJ. (1877), 2 Q. B. D. 516. 

BA. Ex p, Pontefract Overseers (1843), 3 Q. B. 391. 

Heatd. R. v. Paynter (1845), 9 Jur. 897. 

1032 . Presumption that quashing ** on merits.*’] 
— Pauper’s teither was bom in the parish of S. ; 
& pauper’s mother & her family, after the father’s 
death, were relieved by S., while resident in another 
parish, down to 1817, when pauper was appren- 
ticed, but not BO as to gain a settlement. ^ In 1824, 
the mother was removed, by order describing hei‘ 
as the widow of pauper’s father, to S. ; but the 
order was quashed on appeal. Pauper was then 
twenty-six years old ; he was not named in the 
oMer of 1824 ; nor did it appear where he had 
resided since 1817, except as above mentioned :-w 
Held: (1) on appeal against a subsequent order 
of Justices removing pauper to S., the discharge 
of the order made in 1824 was material evidence 
for B. : (2) in the absence of proof to the contrary, 
it must De presumed that the order of 1824 was 
discharged on the merits as to settlement, & it 
could not be presumed, in the absence of proof, 
that the pauper was at that time emancipated. — 
B. v.^Ybovblby (Inhabitants) (1838), 8 Ad. & 
El. 806 ; 1 Per. A Dav. 60 ; 1 Will. WoU. & H. 
614 ; 8 L. J. M, 0. 9r 3 J. P. 418 ; 112 E. B- 
1043 . 

Anmotatton .^GefiereW^ Mtentd. Ppltoe Oomr. for the Metro- 

poUf V, Donovan (1903), 88 L. T. 555. 
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(d) Quashing “ Generally.*' 

See, now, Poop Law Act, 1927 (c. 14), s. 110. 
1088. Admissibility of evldenoe— Of grounds for 
quashing.]— Where an order of removal is appealed 
against, b is quashed generally by the sessions, 
applt. on the tnal of another appeal may show by 
evidence the distinct ground upon which the 
former order was quaiSied. — B. v, Whbelock, 
Ohbsteb (Inhabitants) (1826), 5 B. A 0. 611 ; 
2 Bott, 797 ; 108 B. B. 190. 

Annotations: — Oonid. R. v. Wick St. Lawrenoo (1833), 6 
B. Sc Ad. 526. Befd. R. v. Yeovoley (1838). 8 Ad. Sc El. 
806 ; R. V. Oharlbury Sc Walcott (1843), 3 Q. B. 378 ; 
R. tJ. Evenwood Sc Barony (1843), 7 Jur. 697 : 
R, V, JJ. (1843), 3 Q. B. 367 ; R. v. Great 

Bolton (1845), 7 Q. B. 387. 

1034. .] — ^An order of sessions, quash- 

ing an order of removal generally, is conclusive 
evidence between the parties to the appeal, that 
wlien the order of removal was m^e, applt. 
parish was not bound to receive the pauper, but 
it is only primA facie evidence that the pauper 
was not settled in that parish ; &, therefore, 
upon the trial of an appeal between the same 
parishes against a second order of removal of the 


1088. Though abandonment leads to quash- 

ing.] — ^Where implts. against an order of removal 
have deliverea grounds of appeal containing 
objections of form, & reaps., having given notice 
of abandonment, apply to have their own order 
quashed, such quashing is not conclusive^ though 
there be, in the groimds of appeal, other objections 
gomg to the merits, & though the notice does not 
specify the grounds of abandonment. Therefore, 
where, under such circumstances, the sessions had 
quashed the order, with an entry. Order quashed, 
irithout any special entry, as the ct. have no 
evidence before them to enable them to make 
such entry : — Held : a subsequent ct. of quarter 
sessions, on appeal against a new order bringing 
the same settlement into question, might properly 
decide that the quashing was not conclusive. — 
B. V. liANDKBY (Inhabitants) (1847), 9 Q. B. 
906 ; 2 New Mag. Oas. 173 ; 2 New Sess. Gas. 
623 ; 16 L. J. M. C. 81 ; 9 L. T. O. S. 76 ; 11 
J. P. 440 ; 11 Jur. 308 ; 116 B. B. 1622. 

As to abandoned orders generally, see Part VI., 
Sect. 3, sub-sect. 1, O., post. 


same party, the removing parish may show by 
parol evidence that the first order of removal was 
quashed on the ground that the pauper resided 
on a tenement of his own, which made him irre- 
movable, though it did not confer a settlement ; 
Sc that ho afterwards sold the tenement, & thereby 
became removable. — B. v. Wick St. Lawrence 
(Inhabitants) (1833), 6 B. & Ad. 520 ; 2 Nev. & 
M. K. B. 289 ; 1 Nev. & M. M. 0. 391 ; 3 L. J. 
M. C. 12 ; 110 E. B. 885. 

Annotations: — Consd. R. v. Church Knowlo (1837), 2 Nov. 
Sc P. K. B. 359 ; R. v. Great Bolton (1845), 7 0. B. 387 ; 
R. V. St. Anne’s, Westminster (1847), 9 Q. B. 878. Apld. 
Boston, Overoeers v. St. Bride’s Ovorseors (1853), 1 
B. Sc B. 583. Befd. R. v. Cottinerham (1834), 2 Ad. Sc El. 
250 ; R. V. Cliarlbury Sc Woolcot (1843), 8 J. P. 57 ; 
R. V. Ellal (1843), 2 L. T. O. S. 120 ; Russell v. Russell 
[1924] A. C. 687. 

1036. .] — 'Wliere upon a case sent up 

to the Ot. of Q. B. containing questions as to 
points of substance as well as foim relating to 
its order of the removal of a pauper, the decision 
is given upon the formal objections ^one, but the 
order is quashed generally, evidence is admissible 
upon a subsequent appeal, to show that the 
formal objections alone were decided, & its settle- 
ment therefore not finally determined. — B. v. 
St. Peter’s, Droitwich (Inhabitants) (1847), 
9 Q. B. 886 ; 2 New Mag. Gas. 68 ; 2 New Sess. 
Gas. 631 ; 16 L. J. M. G. 38 ; 8 L. T. O. S. 363 ; 
11 J. P. 212 ; 11 Jur. 225 ; 115 E. B, 1614, 
Annotations : — Clonid. Heston Ovorseors v. St. Bride’s, 
Ovorsoors (1853), 1 E. & B. 583. Raid. R. v. Wldecombo 
in the Moor, (1847), 9 Q. B. 894. 


D. Abandoned Order. 

See, now. Poor Law Act, 1927 (c. 14), s. 116. 

1086. Whether conclusive.] — B. v. Llankhydd 
(Inhabitants) (1770), Burr. S. G. 658 ; 2 Bott. 
711. 

Annatatims R. u. Diddlebury (1810), 12 East, 

359 ; R. V. Norfolk JJ. (1822), 5 B. & Aid. 484 ; li. v. 
ri^ownstal, R. v. Stayley (1843), 3 Q. B. 357. 

1087. .] — The parish in whose favour an 

order of removal is made may by consent abaiklon 
it, without waiting to appeal to the sessions & 
having it quashed there ; & after such order 
cancefled by the removing magistrates, with the 
consent of Dotii parishes before the time of appeal, 
another order made b^r them, removing the 
paimer to a different parish, was held good. — ^B. 
V. Diddlebury (Inhabitants) (1810), 12 East, 
869 ; 104 E- B. 141. 

AnsuOations .--jiM. R. v. Norfolk JJ. (1822), 6 B. Sc Aid. 
484 : R. «. WcftRldiiig JJ. (1842), 2 Q. B. 705. 


L\ Void Order. 

1039. Whether conclusive — General rule.] — B. 

V. Gorsuam Sc Westbury (Inhabitants) (1701), 
Fortes. Bep. 315 ; 92 E. B. 868. 

1040. Order not appealed against — ^Made 

without jurisdiction.] — B. v. Ghilverscoton (In- 
habitants), No. 1232, post. 

1041. Removal to place not main- 

taining its own poor.] — A legal order of removal is 
conclusive if appealed fi‘om ; but an order of 
removal to a place which does not maintain its 
own poor separately is a more nullity. — ^B. v. 
SWALCLIFFE (1783), Gald. Mag. Gas. 248 ; 2 

Gonst, pp. 633, 690. 

Annotate Refd. R. v. Bliigley (1833), 2 Nev. & M. K. B. 

103. 

1042. Exception to rule — Order acted upon — 
Nullity cannot be set up.] — By an order of removal 
under the hands Sc seals of two justices, a pauper 
was removed from the township of K., to tlio 
“ parish, township, or place of B.,” Sc on the 
removal the officer of K. received from a 
person, to whom he delivered the pauper in B., 
the previously incurred costs of maintenance ; it 
proyed that B. was a place in the township of 
O., which was a township maintaining its own 
poor, which did not maintmn its own poor, Sc the 
person to whom the pauper was delivered was an 
overseer of O. ; the 6rder was duly filed with the 
clerk of the peace, but it was appealed against by 
persons calling themselves ** inhabitants of B.,” 
Sc the grounds of appeal recited that they were 

ersons who conceived themselves to be aggrieved 
y the order ; the order was also appealed against 
by the township of O. ; at the sessions both 
appeals were heard, Sc in each appeal the order 
was quashed with costs: — Held: the appeal by 
the inhabitants of B. was a valid appeal, Sc the 
order of sessions was rightly made, for that the 
township of K. was estopped from, saying th&t 
the order of removal, being directed to a place 
not maintaining its own poor, was a nullity. — ^B. 
V. Westhorland JJ. (1843), 1 Dow. Sc L. 178 ; 
12 L. J. M. G. 113 ; 7 J. P. 668 ; 7 Jur. 898. 
AnnotaHons Mentd. R. v. Eardisland (1854), 18 J. P. 640 : 

R. V. St. Mary, Lambeth Highways Surveyor (1854), 24 

L. T. O. 8. 144. 

1048 . .] — ^Where, in 1833, an 

order of removal from parish B. to H. was obtained, 
Sc the pauper removed, but the copy of order then 
delivered was defective and bad, yet the order of 
r^noval never was appealed against : — HM : the 
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objection that the copy was a nullity could not 
now be' set up. — B. v. Witnby Union (1864), 28 
J. P. 001. 


SuB-SBCT. 3 . — ^Maintbnanob Order. 

1044. Whether settlement determined— Main- 
tenance order in bastardy.] — Order for mainten- 
ance does not determine the settlement of a 
bastard. — ^Budworth Parish v, Dumply Town- 
ship (1707), 1 Salk. 123 ; Sett. & Bern. 159 ; 91 
E. B. 116. 

1045. Maintenance order of lunatic.] — 

On appeal against an order of maintenance of a 
lunatic pauper under 8 & 9 Viet, c, 126, s. 62, 
upon an adjudication of settlement under 8 & 0 
Vict. c. 126, s. 58, a prior order of sessions adjudi- 


Law. 

eating on the settlement, upon an appeal, between 
the same parties, against an ordmary order of 
removal, is condusiye as to the settlement at the 
time of such prior order ; there being no difference, 
as to this i^e of evidence, between orders of 
maintenance of lunatics on adjudication of the 
settlement & ordinary orders of removal. — 
Heston Overseers v. St. Bride’s Overseers 
(1853), 1 B. & B. 683 ; 22 L. J. M. C. 66 ; 17 
Jur. 767 ; 118 E. B. 666 ; sub nom. B. v. Heston 
(Chubckwardbnb), 20 L. T. O. S. 235 ; 17 J. P. 
408 ; 1 W. B. 148. 


Sect. 10.— SETHEMENT BY MARRIAGE 

See Sect. 3, sub-sect. 3, ante. 


Sect. 11.— SETTLEMENT BY PARENTAGE. 

See Sect. 3, sub-sect. 4, ante. 


Part VI.- 

Sect. 1.— WHEN ORDER MAY BE MADE. 

•Sub-sect. 1. — ^In Generai.. 

See Poor Law Act, 1927 (c. 14), ss. I'il, 122. 

1046. Pauper must have become chargeable.] — 
Certificate man is not removable till actui^y 
chargeable. — Littue-Kire Parish v. Woolfall 
Parish (1703), 2 Salk. 630 ; 91 E. B. 461. 

1047. " .] — person is not to be removed, 

until he becomes ch^geable to the parish, in which 
ho resided under a certificate. — B. v. Eingswood 
(Inhabitants) (1766), Say. 283 ; 06 B. B. 881. 

1048. .] — (1) A certificate person cannot be 

removed \mder Poor Kemoval Act, 1696 (c. 30), 
tm he is actually chargeable. Therefore a pro- 
bability that one of the certificated persons resimng 
together in one family, will become chargeable, as 
if a female be pregnant with a bastard, is no cause 
for removing them,,& where relief was given to a 
son & grandson living in a separate house from the 
father, it was no ground to remove him & his other 
children, living with him. But that part of the 
family only which was chargeable was removable. 

(2) A certificate promising to receive the paupers 
when n^quested, means only when they shall 
bo legally requested, namely, being requested by 
two jusiices when the paupers become charge- 
able. If it meant to receive them before they 
became chargeable, it would be void under Poor 
Removal Act, 1696 (c. 80), for a certificate is only 
binding when it is comformable to that statute. — 
B. V. St. Mary Westport (Inhabitants) (1789), 
STermBep. 44; 100 E. B. 446. 

JinnoUUions : — Aa to (1) Bsid. R. v. Darlington (1702), 4 

Tenn Rep. 797 ; B. v, Tlbbenham (1808)79 East, 388. 

1949. .] — ^A. hired a house for £10 a year, 

& put into it his furniture, worth above £16, & 
lived in it above a year. Havixig applied for 
relief, the parish officers were compelled by a 
magistrate’s order to grant it. Aftir the relief 
was granted, the landlord demanded his rent, but 
allowed A. a fortnight’s time to pay it. Before 
that time expired, bo before the rent was paid, 
the pauper was removed to another parish by an 
order of two justices. After he had been removed, I 
he sold his furniture, bo paid the year’s rent : — 
Heitd : the parish officers having b^ compiled 
to grant reuef, A. had thereby become ac&ially ' 


-Removal. 

chargeable, & was therefore removable by Poor 
Removal Act, 1796 (c. 101 ), although he had resided 
above forty days on the tenement. 

It is said that although he had in fact received 
relief from that parish, yet as he possessed 
property, he was not actually chargeable. But I 
thizik that, as the parish did not act fraudulently, 
& as they were compelled to grant him relief by 
an order of justices, the pauper is to be deemed as 
actually chargeable (Bayley, J.). 

Poor Bemoval Act, 1795 (c. 101 ), take away the 
power of removing . . . persons likely to become 
chm*geable, but gives the power to remove persons 
actu^y chargeable, at any time after they have 
become so bo before they have actually gained a 
settlement in the removing parish (Bayley, J.), — 
B. V. Ampthill Parish (1824), 2 B. & C. 847 ; 
4 Dow. bo By. K. B. 447 ; 2 Dow. & By. M. C. 297 ; 
107 E. B. 696. 

Anruytatian Reid. R. v. Willoughby (1835), 4 Ad. & El. 

143. 

1050. .] — (1) On motion for an attachment 

for disobeying a (^rown Office subpmna to give 
evidence at petty sessions, on an application to be 
made for an order of removal, the affidavits stated 
that application had been made to the justices 
** on behalf of the overseers ” to examine bo inquire 
into the legal settlement ” of the pauper : writ 
refused, because the affidavits ffid not properly 
stete any complaint of chargeability, & therefore 
did not show jurisdiction in the justices to enter- 
tain the application. Affidavits in support of a 
like motion stated that the party subpoenaed 
came to the petty sessions, held before ” two 
justices of the peace,” not stating them to b8 of 
the quorum ; that another witn^ was first 
examined, bo that the justices then required the 
subpoenaed party to be sworn, but that he refused, 
not objecting to the jurisdiction, but denyii^ that 
he was bound to give evidmee against his own 
parish : — Heid : the quorum authority might be 
presumed, from the acung of the justices, bo TOcause 
thq party subpoenaed, though he took an objection 
before them, ddd not dispute their jurisdiction. 

(2) It is no answer to such motion for attachment 
that the subpoena was issued bo served before any 
complaint of chazgeability had been made. 
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(8) Since 3 & 4 Viet. c. 26, rated inhabitants & 
parii^ officers are compellable to give evidence on 
an application for an order of removal. — B. v. 
ViCKKBY (1848), 12 Q. B. 478 ; 8 New Mag. Cas. 
23 ; 3 New Sess. Cas. 193 ; 17 L. J. M. C. 129 ; 
11 L. T. O. S. 221 ; 12 J. P. 487 ; 12 Jur. 681 ; 110 
E. 11. 946. 

1061. .] — Two children under the age of 

sixteen resided with their father, who was a sailor 
in the Boyal Navy, in the Medway union con- 
tinuously from 1903 to 1913. Previously to 1903 
the father was legally settled in the Doncaster 
union. The father never became chargeable in 
the Medway union. The cliildren having become 
chargeable in the Woolwich union, an order was 
made adjudging that their last legal settlement was 
in the Doncaster union, & ordering their removal 
to that union : — Held : (1) the father, by reason 
of his bei^ a sailor, never acquired a status of 
irremovability in the Medway union & was 
always removable from the union, although under 
Poor Bemoval Act, 1795 (c. 101 ), s. 1, he could not 
in fact have been removed until lie had become 
chargeable ; (2) the father being removable, the 
children were also removable ; (3) the children, 
therefore, did not obtain a settlement in the Medway 
union by residence under Divided Pai'ishes & 
Poor Law (Amendment) Act, 1876 (c. 61), s. 34, 
& (4) the children’s last legal settlement was in the 
Doncaster union. — Doncasteu Union v. Wool- 
wich Union, [1916] 1 Iv. B. 563 ; 81 L. .T. K. B. 
494 ; 112 L. T. 870 ; 79 J. P. 213 ; 13 L. U. K. 
451, D. C. 

1052. & Inhabiting.] — In order to give 

justices jurisdiction to remove a pauper to the 
place of his legal settlement, ho must be inhabiting 
in & chargeable to the parish from which lie is 
removed. The chargcability & inhabiting must 
be concurrent : — Held : therefore, an order of 
removal, made before the passing of Poor liaw 
(Amendment) Act, 1844 (c. 101), s, 56, could not 
be supported upon an ex;imination which only 
proved that the paupt;r was receiving relief from 
the removing parish in an union workliouse not 
stated to be situate in that parish. — B. v. SiL- 
cHESTKR (Inhabitants) (1849), 12 L. T. O. S. 
374 ; 13J. P. .51. 


Sub-sect. 2. — ^Wiiat Constitutes Chakoe- 

ABILITY. 

See Poor Law Act, 1927 (c. 14), ss. 42, 121, 128. 

1058. Question of law.] — It is not sufficient 
evidence to ground the removal of a pauper, if the 
pauper, or other witnesses, state in the examina- 
tions that the pauper is “ chargeable ’’ to the 
removing parish ; chargeability being a conclusion 
of law, to be inferred by the justices from evidence 
of the pauper’s having received relief from the 
parish. — B. v. High Bickinoton (Inhabitants) 
(1844), 3 Q. B. 790 ; 1 Dav. & Mer. 103 ; 1 New 
Mag. Gas. 1 ; 1 New Sess. Gas. 121 ; 13 L. J. M. C. 
74 ; 3 L. T. O.S. 62 ; 8 J. P. 490 ; 8 Jur. 377 ; 114 
E. B. 710 ; subsequent proceedings (1846), 8 Q. B. 
889. 

Annotaiiona : — Consd. R. v. Manchester (1845), 14 L. J. M. C. 

126. Reid. R. V, Great Bolton (1845), 14 L. J. M. C. 122 ; 

R. V. Keighley (1846), 8 Q. B. 877. 

1054. Actual relief given— Though pauper pos- 
sessed of means — ^Relief ordered by mi^trates.] — 
B. V. Ampthill Parish, No. 1049, ante. 

1055. Relief to children— Living In separate 
house.] — B. V. St. Mary Westport (Inhabitants), 
No. 1048, ante. 


Sub-sect. 3. — Proof of Chargeability. 

1056. Statement that pauper ** chargeable.”]— 

B. V , High Bickington (Inhabitants), No. 1053, 
a7ite. 

1057. .] — There must be legal evidence of 

the fact of the chargeabilit)r of a pauper to the 
removing paiish in the examinations sent with an 
order of removal. A statement in the examina- 
tions, that a pauper is chargeable to the parish 
though coupled with a similar statement in the 
heading of the examinations, was held insufficient. 
— ^B. V. Lidpord (Inhabitants) (1844), 1 Dav. 8c 
Mer, 105 ; 1 New Mag. Cas. 60 ; 1 New Sess. Cas. 
244; 8J. P.674. 

1058. & resident in workhouse.] — A state- 

ment that the pauper is residing in the workhouse 
in P., &; is chargeable to the township of I'., is 
sufficient evidence of chargeability. — H. v. Man- 
chester (Inhabitants) (1845), 8 (j. B. .573; 
New Mag. Cas. 346 ; 2 New Sess. Cas. 15 ; 14 
L. J. M. C. 126 ; 6 L. T. 0. 8. 172 ; 9 J. P. 599 ; 115 
E. B. 901. 

1059. Statement that pauper relieved — By re- 
lieving officer.] — Belief by a relieving officer of a 
union being no proof against any particular parish, 
there is no evidence to support chai‘geability where 
the relieving officer states that, pursuant to orders 
fi*om the guardians, lie relieved the pauper fi'om 
the parochial funds, whicli orders were entered in 
a book not produced. — B. v. Hhitj.ington (Inhabi- 
tants) (1845), 1 New Mag. Cas. 432 ; 6 L. T. O. S. 
147 ; 9 .1. P. Jo. 758. 

1060. .] — B. V , Pott Siirkjley 

(Inhabitants), No. 1394, post. 


Sect 2.— IRREMOVABIUTY. 

SuB-sEcr. 1. — WiiAT Persons are Irremovable. 
A. Holders of Estates. 

See Poor Law Act, 1027 (c. 14), s. 108 (7). 

1 061 • Freeholder.] — A pauper cannot bo removed 
from his freehold. — ^A non. (1703), 6 Mod. Bop. 88 ; 
87 E. B. 847. 

1062. Leaseholder.] — A house in the parish of 
W. was let to A*. & B., his wife, for their joint jives, 
& the life of the survivor. A. & B. were ejectoil 
wrongfully from the house, but their funiiture, 8c 
a person who had lodged with them, remained in 
the house. Afterwards A. assisted the lessor to 
destroy tlio lease ; — Held : after these transactions 
A. & B. continued irremovable from W., ihougli 
they had become actually chargeable. — B. v. 
Matlock (Inhabitants) (1834), 1 Ad. & El. 124 ; 
3 L. J. M. C. 94 ; IJO E. B. 1166. 

Wife.] — aS’cc Sub-sect. 3, A., post. 


B. Persom Temporarily Sich. 

See Poor Law Act, 1927 (c. 14), s. 121 (a). 

1063. Pauper treated for accident.] — B. v. Sr. 
James, Bury St. Edmunds (Inhabitants) (1808), 
10 East, 25 ; 2 Bott, 584 ; 103 E. B. 686. 
Annolalions : — Apld. R. v. St. Lawrenco, Ludlow (1821). 
4 B. & Aid. ClTo. Goiuid. IL v. St. Paul, Coveut Garden 
a846). 7 g. B. 533 ; R. v. Cuokfleld (1855). 5 B. & B. 523. 
Raid. R. 1^. Dirmtngham (1811). 14 Baist. 251 ; Tonillnaoii 
V. Bentall (1826). 5 B. & O. 738 ; R. v. Woolplt (1835). 
4 Ad. Sc Ei. 205 ; R. v. Oldland (1836). 4 Ad. St El. 929. 


1064. .J — ^Whero a pau))er legally settled in 

Jbhe parish of A., liaving met with a severe accident 
in the parish of B., was carried into an adjacent 
parish to be cured, & remained there for a long 
period of time : — Held : he was to be consider^ 
as casual poor in the parish of C., 8c was 
irremovable ; 8c an order of removal to A., sus- 
pended, under the powers of Poor Bemoval Act, 


J.— VOL. xxxvn. 
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Sed. 2. — TrrcmovahilUy : Stib-fteH. I, B, d: C* ; avb* 
aecL 2, A. B, (a),] 

1796 (c. 101), & a subsequent order on the over- 
seers of A. to pay the intermediate chorgos incurred 
by the parish of 0., were invalid. — B. v, St. Law- 
RKNCB, Ludlow (Inhabitants) (1821), 4 B. & Aid. 
660 ; 2 Bott, 698 ; 106 E. B. 1078. 

Annatatiorui ^onid. U. v. Woolpit (1836), 4 Ad. & El. 205 ; 

n. V. Oiicknold (1856), 5 E. & B. 523. 

1066. .] — A pauper met with an accident 

in the parish of A., & was wrongfully removed, but 
with her own consent, to the parish of B. to which 
she belonged : — Held : being casual poor in A., the 
overseers of that parish were liable, without cm 
express promise, to pay the expense of her cure in 
the parish of B. — Tomlinson v, Bbntall (1826), 

5 B. & C. 738 ; 8 Dow. & By. K. B. 403 ; 4 Dow. 

6 By. M. C. 159 ; 5 L. J. O. S. M. C. 7 ; 108 E. B. 
274. 

AnnotaiioTis Payntor v. Wniiams (1833). 3 Tyr. 

894; K. V. Oldland (1836), 4 Ad. & El. 929 ; It. v. 

lladnorshiro JJ. (1846), 15 L. J. M. C. 151. 

1066. Residenoe continued after recovery — 

Subsequent disablement by sickness.] — Pauper, 
having met with an accident in the parish of 0. 
which rendered him helpless, was taken into the 
workhouse of the union of which C. was a part, & 
there reniained for seven years, the effect of the 
accident having in the interval, it did not appear 
at what precise time, ceased sufficiently to inakc 
him capable of removal, & he having since become 
permanently disabled by chronic iheumatism, 
aggravated by the accident : — Held : he was 
removable to the parish of his settlement, as being 
chargeable to 0., it made no difference that, at the 
time ol the accident, he was virtually resident in 
a third paiish & irremovable thence under Poor 
Bemoval Act, 1846 (c. 66). — ^B. v. Cuckfibld 
(Inhabitants) (1865), 5 E. & B. 623 ; 26 L. J. | 

M, O. 4 ; 26 L. T. O. S. 58 ; 20 J. P. 196 ; 1 Jur. 

N. 8. 1047 ; 4 W. B. 11 ; 119 E. B. 675. 

1067. What amounts to “ sickness ” — Blind- 
ness.] — Two justices made an order for the removal 
of a pauper, & in the warrant stated tliat the. 
pauper had not “ become chargeable ” to the 
removing parish “in respect of relief made 
necessa^ by sickness or accident.” On appeal, 
the sessions confirmed the order, subject to a case 
stating, amongst other things, that the pauper was 
afflicted with inciurable blindness, which was the 
original & continuing cause of his chargeability : — 
Held : blindness was sickness within Poor Belief 
Act, 1846 (c. 06), s. 4 ; & the justices not having 
stated in the warrant that they were satisfied that 
the sickness would produce permanent disability, 
the warrant was bad. — B. v. Bucknbll (Inhabi- 
tants) (1864), 3 E. & B. 687 ; 2 C. L. B. 1634 ; 
23 L. J. M. C. 129 ; 23 L. T. O. S. 142 ; 18 J. P. 
503 ; 18 Jur. 533 ; 2 W. B. 427 ; 118 E. B. 1201. 
Annwiaiion : — ^Re!d. Burtou v. Eydon (1873), 28 L. T. 408. 

1068. Pregnancy.] — On appeal against an 

order of removal, the sessions stated for the opinion 
of the ct. a case : by which it appeared that the 
pauper was an able-bodied single woman, who, 
while in service, became pregnant, dd was dismissed 
from the service ; by reason of her advanced 
state of pregnancy, was unable to take a situation 
& maintain herself. The removing justices had 
not found that she was chargeable in respect of 
relief made necessary by sickness, but only that 
she “ has become & now is actually chargeable ” : 
— Held : it was not to be inferred that she had 
become chargeable in respect of any sickness ; & 
the order of removal was not therefore objection- 
able under Poor Bemoval Act, 1846 (c. 66), s. 4, 
pregnancy not being necessarily sickness ^thin 


Poor Bemoval Act, 1846 (c. 66), s. 4. — ^B. v. 
Huddersfield (Inhabitants) (1857), 7 E. & B. 
794 ; 26 L. .T. M. C. 169 ; 29 L. T. O. S. 179 ; 
22 J. P. 160 ; 3 .Tur. N. S. 718 ; 5 W. B. 629 ; 110 
E. B. 1441. 

Annotation .-—Retd. H. v, Walkor (1859), 1 F. & F. 534. 

1069. Mental deficiency.] — ^A pauper of 

weak intellect, whose place of settlement was in the 
W. union, & who had acquired a status of irremov- 
ability in the D. union, was found wandering in 
the B. union, where he became chargeable. At the 
time of his leaving the D. union he had not formed 
any* intention of abandoning his residence in that 
union, & owing to his mental incapacity he was 
incapable of exercising any independent choice as 
to his place of residence, but his mental condition 
was not such as would justify his detention in a 
lunatic asylum : — Held : he was not a casual 
pauper in the B. union, & was removable there- 
from under Poor Belief Act, 1662 (c. 12), to the W. 
union, notwithstanding the status of irremov- 
ability acquired in the D. union. — B. v, Wakefield 
Union (1883), 48 J. P. 326. 

1070. Sickness must be personal — Sickness of 
husband not sufficient.] — B. v. St. George, 
Middlesex (Inhabitants), No. 1325, pod, 

C, Persona having acquired Stahis of 
Irremovability, 

See Sub-sect. 2, post. 


Sub-sect, 2. — ^Acquisition op Status by 
Bbsidencb. 

A. In General, 

See Poor Law Act, 1927 (c. 14), s. 108 (2). 

1071. Residenoe completed after removal order 
made — Before actual removal.] — ^B. v, Glossop 
(Inhabitants), No. 1170, post, 

1072. Residence in different parishes — In same 
city.] — ^By a local Act, the governor, deputy governor 
& guardians of the poor of the City of Norwich were 
incorporated ; & the corpn. were to have the care 
& provide for the maintenance of all the poor of 
the several parishes within the city, & to exorcise 
all the powers of churchwardens & overseers in the 
management & removal of the poor, & to institute 
& defend any appeal against any order relating to 
the poor ; & all orders of removal were to be made 
on the complaint of the corpn. The corpn. was 
to apportion the sums to be raised for the relief of 
the poor among the several parishes, to be paid to 
the treasurer of the corpn., &> in fixing the pro- 
portion to be raised by the several parishes, were 
to calculate the same upon the whole annual value 
of the property liable in the city. Appeals against 
orders of removal from any parish within the city 
wore to be made on notice to the corpn. The 
corpn., in 1846, obtained an order to remove a 
pauper from the parish of St. S. within the city to 
a parish out of the city. The pauper had resided 
in St. S. two years next before the application 
for the order, & in another parish of the same city 
twenty years immediately preceding the two years : 
— Held : Norwich was a “ city ” “ maintaining 
its own poor,” dc therefore a “ parish ” within 
Poor Law (Amendment) Act, 1834 (c. 76), s. 109, & 
Poor Bemoval Act, 1846 (c. 66), s. 1, which Act, 
by sect. 8, is to be read as one Act with the former 
Act ; & the pauper having resided five years in 
the city, though in different parishes, was irremov- 
able.-— B. V. Fornoett St. Mary (Inhabitants) 
(1849), 12 Q. B. 100 ; 3 New Sess. Gas. 477 ; 18 
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L. J. M. C. 126 ; 13 L. T. O. S. 44 ; 13 J. P. 605 ; 
13Jur. 729; 116 E. R. 827. 

.-—Apld. R. v. Holy Trinity, Kxoter (1851), 4 
New S^. Cas. 438. Rdd. U. o. Bristol Govomor, etc., 
of the Poop (1849), 18 L. J. M. O. 132. 


1073. .] — The several parishes of the 

city & county of a city of B. are incorporated for 
the purpose of maintaining tlieir poor out of a 
common fund ; but in the case of appeals & orders 
of removal, the persons to set the law in motion, 
are the churchwajHlens & overseers of the individual 
parish, & not the corpn. i — Held : the city of E. 
was a pa^h within Poor Removal Act, 1846 (c. 66), 
as explained by sect. 109, the interpre^tion clause, 
of 5 & 6 Will. 4, c. 76, & a pauper who for five 
years next before the application for a warrant of 
removal has resided within such, was irremovable 
under Poor Removal Act, 1846 (c. 66), s. 1. — 
Holy Trinity, Exeter v, Idb (Churchwardens) 
(1851), 16 L. T. O. S. 363 ; 16 J. P. 273 ; sub nom. 
R. V. Holy Trinity, Exeter ((Churchwardens), 
4 New Sess. Cas. 438. 


1074. In same union.] — ^Poor Removal Act, 

1861 (c. 66), passed on Aug. 1, 1861, by sect. 1 
enacts, that “ after March 26 next the period of 
three years shall bo substituted for that of five 
years specified in sect. 1 of Poor Removal Act, 
1846 (c. 06), “ & the residence of a person in any 
part of a union shall have the same effect in 
reference to the provisions of the said sect, as a 
residence in any parish ” : — Held : a pauper, who, 
on Mar. 14, 1862, when an order of removal was 
made, had resided three years in a union, of which 
eighteen montlis next before the application for 
the order were in the township of B., & more than 
three years prior to those eighteen months wore in 
the township of L., could not be removed under it 
after the Act passed. — ^Preston Overseers v. 
Blackburn Overseers (1863), 3 B. & S. 793 ; 2 
New Rep. 161 ; 32 L. J. M. C. 180 ; 8 L. T. 274 ; 
9 Jut. N. S. 1039 ; 122 E. R. 297. 

Annotation: — Befd. K. v, Hondon Ovorsoers (1863), 32 
L. J. M. C. 202. 


1076. .] — Poor Removal Act, 1846 

(c. 66), s. 1, enacts tliat no person shall be removed 
from any parish in which he shall have resided for 
the five preceding ^ears. By Poor Removal Act, 
1861, s. 1, “ the period of three years shall be sub- 
stituted for that of five years in ” the former Act, 
“ & the residence of a person in any part of a union 
shall have the same effect in reference to the 
provisions of the said sect, as a residence in any 
parish ** : — Held : a pauper who, having resided 
three years in a parish, removed to another parish 
in the same union, & after residing there for some 
months became chargeable, was removable to the 
parish of his settlement. — ^R. v. Great Salkeld 
(Inhabitants) (1864), 6 B. & S. 377 ; 33 L. J. 

M. C. 185 ; 10 L. T. 521 ; 28 J. P. 662 ; 10 Jur. 

N. S. 1101 ; 12 W. R. 876 ; 122 B. R. 871 ; 
nom. Great Saleeld CJhurchwardbns & Over- 
seers V. Plumpton Wall Overseers, 4 New Rep. 
287. 


Annotation Retd. R. v. Bolton-le-Sanda Township (1865), 
35 L. J. M. C. 64. 


1076. .] — The effect of Poor Removal 

Act, 1864 (c. 106), s. 1, in connection with Poor 
Removal Act, 1846 (c. 66), s. 1, & Poor Removal 
Act, 1861 (c. 66), s. 1, is to render a pauper 
irremovable from his parish of residence within 
a union to his parish of settlement in the same 
union, although his term of three years’ residence is 
computed by the time during which he lived in two 
or more paciBhes of the union, neither of which is his 
parish of settlement. — ^R. v. Bolton-le-Sands 
(Inhabitants) (1865), 36 L. J. M. 0. 64 ; 13 L. T. 
623 ; 30 J. P. 54 ; 12 Jur. N. S. 371 ; 14 W. R. 177. 


1077. .] — ^By Poor Removal Act, 1846 

(c. 66), s. 1, no person shall be removed from any 

g arish in which he shall have resided for five years. 

ly Poor Removal Act, 1861 (c. 65), s. 1, & Union 
Ohargeability Act, 1866 (c. 79), s. 8, residence in 
any part of a union is to have the same effect as 
a residence in a parish, & the period of residence 
is reduced to one year. By Poor Removal Act, 
1861 (c. 65), s. 12, the words used in that Act are 
to be construed as in Poor Law (Amendment) Act, 
1834 (c. 76) ; & by sect. 109 of the latter Act 
“ union ” is to include amongst others, “ any 
number of parishes incorporated for the relief or 
maintenance of the poor under any local Act.” 
By a local Act certain townships each separately 
maintaining its own poor, & several parishes were 
incorporated into a united districi for the purpose 
of maintaining a house of industry for the poor of 
the whole district, under a board of directors. 
Each parish or township had the separate care of, 
& paid for the maintenance of, its own poor in the 
house, under the management of the directors ; 
but each contributed according to a fixed pro- 
portion to the general costs of the maintenance of 
the house. The outdoor relief was left in the 
hands of the parish officers : — Held : the united 
district was a union within Poor Removal Act, 
1861 (c. 55), s. 1, & Poor Law (Amendment) Act, 
1834 (c. 70), s. 109 ; & an aggregate residence of 
one year in two of the townships rendered a pauper 
irremovable. — Machynlleth v. Pool (1869), L. R. 
4 Q. B. 592 ; 10 B. & 8. 653 ; 38 L. J. M. 0. 148 ; 
20 L. T. 961 ; 34 J. P. 197 ; 17 W. R. 1016. 

1078. Residence In extra-paroohlal place.] — 
A residence of five years in an extra-parochial 
place, paH of which residence was before the 
coming into operation of Extra-Parochi{il Places 
Act, 1857 (c. 19), docs not confer the status of 
irremovability ; that Act having no retrospective 
operation. — R, v. St. Sepulchre, Northampton 
(Inhabitants) (1859), 1 B. & B. 813 ; 28 L. J. 
M. O. 187 ; 33 L. T. O. S. 120 ; 5 Jur. N. 8. 867 ; 
7 W. R. 447 ; 120 E. R. 1115. 

1079. Previous residence of pauper’s wife.] — 
West Ham Union v. Oardipp Union, No. 485, 
ante. 

What constitutes residence. | —.SVc Part. V., 
Sect. 5, ante. 

D. What amounts to Break in Besidenro. 

(a) In General. 

1080. Removal procured by fraud.]— (1) A 

pauper entitled to irremovability from M. by reason 
of a five years’ residence within Poor Removal 
Act, 1846 (c. 66), s. 1, & as widow within Poor 
Removal Act, 1846 (c. 66), s. 2, went after the 
death of her husband to the relieving officer for 
M. & demanded relief ; he told her that B. was 
the place of her settlement, &; that if she went 
thither she would be relieved ; & he gave her 10s. 
to pay her face to B., & sent her to the B. railway 
station in company with two persons who saw 
her off. The pauper went to B., & stayed with 
her mother that night ; the next morning she 
applied for relief, & was relieved for two op three 
weeks in the house. She then left the house & 
went to her mother’s, where she remained three 
wee^ without relief. She then applied for dc 
received parish relief at her mother’s for three 
months. She then returned to M., became 
chargeable, ^ an order for her removal was made. 
The sessions did not find as a fact that the officer 
of M. had induced & assisted the pauper to go to 
B., ” with intent to cause ” her ” to become 
chargeable to a parish in which she was not then 
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8edt, 2. — IrremovabUil tib-sed. 2, B. (a), (h) 

m 

chargeable ” : — Held : the facts would have 
justmed the sessions in so finding ; if they had so 
found the going to B. would not have been a break 
of residence, & the case must be remitted to 
the sessions, as this ct. will not draw an inference 
of fraud or illegality, when a ct. of quarter sessions 
has not found it. 

(2) Semble: a break of residence within the 
twelve months next after the death of a husband 
destroys the irremovability of his widow under 
Poor Bemoval Act, 1846 (c. 66), s. 2. — B. v. St. 
Mabylebone (Inhabitants) (1851), 16 Q. B. 209 ; 
4 New Sess. Cas. 444 ; 20 L. J. M. 0. 173 ; 16 J. P. 
258 ; 117 £. B. 893 ; evb nom, B. v, St. Mabyle- 
BONE (Inhabitants), Be Lawbence, 15 Jur. 289. 

1081. .] — Two uncmancipatcd children & 

their mother, a widow, became chargeable to the 
P. union in Nov. 1901, the mother being then 
irremovable from P. by reason of one year’s resi- 
dence without interruption or relief. In the same 
month the mother ceased to have relief except 
on account of the children, who remained in the 
P. union schools & are still there, the mother went 
to her own home in P. In Feb. 1902, the mother 
removed to W. H, union leaving her cliildren still 
chargeable to P. union: — Held: (1) the mother 
lost her status of irremovability from P. when she 
went to W. H., notwithstanding that the relief, 
through her children was uninterrupted ; (2) an 
order for the removal of the children to W. H. was 
good, because the mother’s irremovability from P. 
having gone, the children were removable to tlie 
parish of their last legal settlement ; (3) a state- 
ment by the relieving officer of the P. union made 
to the mother to the effect that her removal to 
W. H. from P, would not make any difference to 
her children was not sufficient to prevent the 
irremovability from lapsing on the ground of fraud. 
— ^Wbst Ham Union v. Poplab Union (1902), 
66 J. P. 604. 

1082. Involuntary removal— To workhouse.] — 
B. 17. West Wabd Union, No. 1139, poet, 

Nurse sent to branch hospital.]— Sub- 
sect. 2, B. (c), pod, 

1083. Absence at school.] — ^II. was the illegiti- 
mate son (bom in 1847 at .B.) of a single woman, 
who married in 1858, & he lived with his mother 
& her husband, & was maintained by them. They 
had lived for more than a year in the parish of L. 
on Aug. 5, 1862, when H. was elected a pupil at ** the 
School for the Indigent Blind,” in another union, 
being then about fifteen years & six months old. 
The school was a charitable institution supported 
by voluntary contributions ; the pupils were lodged, 
& clothed, & fed, as well as taught, out of the 
funds of the institution. The pupils were dis- 
char^d by the committee when they were suffi- 
ciently instructed, or when they attained twenty- 
one years, or for misconduct. H. remain^ 
& continually resided at the school as a pupil 
until July 19, 1868, when he was discharged, 
being more than twenty-one years old. During 
his residence at the school he was wholly main- 
tained, clothed, lod^d, Sc fed out of the school 
funds, & neither Ms mother nor her husband 
contributed to his support; but he went to 
them at L., Sc lodged with them for five weeks 
in the summer of each of the years 1863, 1864, 
A 1865, Sc for six weeks in the summers of 1866 
& 1867, Sc during those periods he was maintained 
by his mother Sc her husband. On his discharge 
from the school in July, 1868, H. returned to w 
mother & her husband at L., Sc was maintained 


by them till Mar. 1869, when ho became chargeable 
to L. He had no other settlement than his birth 
settlement. On appeal against an order for the 
removal of H. to his place of settlement, quarter 
sessions drew the inference from the above facts 
that there was an animtia revertendi in H. ; & 
they held that he had constructively resided with 
his mother Sc her husband in L. for more than a 
year. Sc was therefore irremovable: — Held: the 
sessions were justified in deciding that the pauper 
had continued to reside with the parents, & was 
irremovable. — B. v, Abingdon Union (1870), L. B. 
6 Q. B. 406 ; 39 L. J. M. 0. 163 ; 22 L. T. 603 ; 18 
W. B. 981 ; eub nom, IlENLEY Union v, Abingdon 
Union, 35 J. P. 138. 

Annotaiione : — Distd. R. (on the proBccution of THclcoal^er 

Union) v. Leeds Union (1879), 27 W. R. 708 ; Holborn 

Union V. Chertsey Union (1884), 14 Q. B. D. 289. 

1084. Unintentional removal — Absence for one 
night.] — The pauper resided in a parish in resp. 
union for fifteen years continuously, when he 
became unable to work, & became chargeable to 
resp. union. He continued to reside in the parish 
Sc to receive relief for two years Sc a half more, 
when having received notice to quit the premises 
which ho occupied, he arranged to take a house 
in a parish within another union, Sc removed 
into the house with liis family & slept there 
one night, not knowing that lie was removing 
into another union. On the next day lie was 
told that his residence in resp. union had been 
broken. Sc at once returned to a house in a parish 
within that union : — Held : his removal under the 
above circumstances, was such a break in his 
residence as to destroy his status of irremovability. 
— Newark Union v, Glanfobd Brtgg Union 
(1877), 2 Q. B. D. 522 ; 46 L. J. M. 0. 285 ; 36 
L. T. 793 ; 41 J. P. 679 ; 20 W. B. 42. 

1086. Onus of proof — On party alleging break.] — 
B. V, Whitby Union, No. 1140, poet. 

Receipt of parochial relief.] — See Sub-scct. 2, 0. 
(a), poet. 

Imprisonment.] — See Sub-sect. 2, 0. (6), poet. 

Absence in hospital.] — . Sub-sect. 2, C. (c), 
poet. 

Absence on naval Sc military service.] — See 

Sub-sect. 2, 0. (d), poet. 

Confinement as lunatic.] — See Sub-sect. 2, 0. (c), 
pod. 


(6) Prior Bemoval Order. 

1086. Removal under order.] — ^Pauper, having 
resided twenty years in paiish S., went froin S. in 
consequence of an order of removal to parish 0., 
unappealed against. She intended to return to 
S. If the parish of C. would allow her to do so, & 
relieve her at S. She lived for a week in 0. at her 
sister’s in law. Sc then, by direction of the parish 
officers of 0., returned to S., where she was relieved 
by C., Sc continued to reside till the order next 
inentioned. Within five years of her going to 
parish 0. another order of removal to 0. was made : 
— Held: Poor Removal Act, 1846 (c. 66), s. 1, 
did not make her irremovable from S., the resi- 
dence having been discontinued by her going to 
parish 0. within the five years preceding the second 
order. Though her child Sc furniture remained 
Hiroughout at the house in S., Sc the pauper con- 
tinue her tenancy there Sc paid rent for the whole 
period.— R. v. Sbbnd (Inhabitants) (1848), 12 
Q. B. 133 ; 3 New Sess. Gas. 276 ; 3 New Mag. 
Gas. 59; 18 L. J. M. G. 12 ; 13 J. P. 232 ; 12 
Jur. 939; 116 E. B. 817. 

Annotations : — ^Folld. R* v. BamBley (1849), 12 Q. B. 193. 

efiSSSoto (1861), 17 Q. B. 62. BeU. Hartlleld 
v.^therfleld (1862), 17 Q. B. 746 ; R. v. Hendon (1863), 
11 W. R. 639. 



309 


Part VI. — ^Removal. 


^ order of removal states Poor Removal Act| 1846 (c. 66) ; after which an 
that it WM made by ji^ices ** in & for ** the proper order of justices was made for their removid 
district, it need not al^ state the particular place from S. to C, : — Held : the paupers were not 
DMde within that district. irremovable by reason of a five years* unbroken 

IS nOT necessajy that on order of removal, residence in S. — ^R. v. Oaldbcotb (iNHABiTiLNTS) 
smee Poor Removal Act, 1846 (c. 06), should (1851), 17 Q. B. 62 ; 4 New Sess. Cas. 687 ; 20 
negative that a pauper has become chargeable in L. J. M. C. 187 ; 17 L. T. O. S. 03 ; 16 J. P. 617 ; 
co^equence of sickness or accident. 15 Jur. 537 ; 117 B. R. 1201. 

(3) A pauper is not irremovable from a parish on AWa^torw .-—Distd. R. t>. Hendon (1863). 11 W. R. 039. 
the ground of residence, under Poor Removal Act Mary. Warwick (1863), 17 J. P. 662. 

1846 (c. 66), s. 1, if, at any time during the five 1090. Removal of lunatic to asylum.] — pauper 
years next before application for an order to lunatic may be sent to an asylum by order of a 
remove him, he has been removed from the parish justice, under 8 & 9 Viet. c. 126, s. 48, though he 
imder a prior order ; for such removal is a break resided, for five years next before the applica- 
in the residence. It makes no difference that the ®uch order, in a parish different from that 

pauper so removed loaves beliind furniture in a ^ which the asylum is situate, the case of such 
house rented &; occupied by him at the time of his wmoval being an exception to the general enact- 
removal & retains the key of the house, & that he of Poor Removal Act, 1846 (c. 66), s. 1. 

has always the animus revertendi, & actually Justices may afterwards make orders under 
returns & resumes occupation of his house after ^ ^ 0 Viet. c. 126, ss. 68, 62, adjudging such pauper 
an absence of a few days. — If. v. Ualtfax (In- settled in a parish other than that in whch 

HABITANTS) (1848), 12 C^. B. Ill ; 3 New Mag. resided, and requiring such other parish 

Oas. tJ ; 3 New Sess. Cas. 268 ; 17 L. J. M. c! ^ ^ur maintenance, etc. Qu. : whether, if 
168 ; 11 L. 3'. O. S. 462 ; 12 J. P. 613 ; 12 Jur! pauper recovered, & returned to the parish 

789 ; 116 E. R. 808. * whence he was taken, the order under 8 & 9 Viet. 


Annotui%(ms :~-A8 to (2) Polld. R. «. Goolo (1849), 12 Q. B. 
172. Apia. R. Llaiidogfirot (1849), 3 Now Sosh. Cas. 
617. A8 to (3) Folld. K. V. Bamsloy (1849), 12 O. B. 193. 
Apld. R. V. Culdetj^oto (18.11), 17 Q. B. 62. Refd. Haitfiold 
y. RoUiorllold (18o2). 17 Q. B. 749 ; U. r. (1853). 

1 k. & B. 76(J ; R. v. Houdon (18G3), 11 W. Jl. G39. 


1088. .]— Under 8 & 9 Viet. c. 126, s. 48, 

it is not necessary that a lunatic, chaigcable to a 
parish, should be sent to an asylum or licensed 
house. The justice before whom he is brought 
is to decide whether he is a proper person to be 
confined or not ; &, if not confined, he may bo 
removed to his parish as an ordinary pauper. An 
idiot, aged ihiil/y-ihrce, living witli his parents in 
parish B., became chargeable ; & tJienmpon he 
& they wei‘e removed by order of justices to parish 
T., their place of settkmient. The order was never 
appealed against. The father retained his house 
in B., in the care of two of his children, who were 
emancipated ; &, when removed, he int('nded t.<i 
i*eturn as soon as lie could. After four days, 
the paupers did i*eturn to tlie house in B., with 
the consent of the overseers of T., who piMimised to 
send weekly relief to the parents for the son : 
but the son again became cliaigcable to B. ; & 
another order was made, finding the son & parents 
chaigeable, & ordering their removal to T. The 
family had resided in B. for five years mjxt before 
the making of this order, excepting only the four 
days above mentioned ; — Held : the five yeare’ 
residence was broken by the removal to parish T., 
& the paupers were not irremovable from B. under 
Poor Removal Act, 1846 (c. 66h s. 1. — R. v, 
Barnsley (Inhabitants) (1849), 12 Q. B. 193; 
3 New Mag. Cas. 148 ; 3 New Sess. Cas. 542 ; 
18 L. J. M. C. 170 ; 13 L. T. O. S. 160 ; 13 J. P. 
Jo. 329 ; 116 E. R. 840 ; sub nom. R. v. West 
Riding op Yorkshire J J., Tamworth v. Barns- 
ley, 13 Jur. 611. 


c. 126, s. 68, or the actual removal, would be deemed 
to cause a break of residence in such parish, dis- 
entitling him to the benefit of the five years 
fonnerly completed there. — R. v. Leaden 
Roothing (Inhabitants) (1849), 12 Q. B. 181 ; 
3 New Sess. Cas. 625 ; 18 L. J. M. C. 187 ; 13 
L. T. O. S. 137 ; 13 J. P. 794 ; 13 Jur. 634 ; 116 
B. H. 835. 

1091. Order not carried out.] — On Aug, 11, 

1855, an order was made for the removal of a 
pauper from the pai'ish of L. to the parish of H. 
At this time the pauper had resided more than 
three, but less than ilve years, in L. The pauper 
was not actually removed, but continued to reside 
in the parish of L. at the request of the parish 
from 11. from wliom she received relief up to June, 
1862. By Poor Removal Act, 1861 (c. 65), s. 1, 
tiu'ee years is, jilter Mar. 25, 1862, to be substi- 
tuted fi)r five years, in Poor Removal Act, 1846 
(c. 66), 8, 1, so as to render all persons irremovable 
from any parish where they have resided for three 
years next before the application for the warrant : 
— Held : the pauper was irremovable from the 
parish of L., & an order made on Aug. 18, 1862, 
for her removal to If. must be quashed. — R. r. 
Hendon (Inhabitants) (1803), 2 New Rep. 114 ; 
32 L. J. M. O. 202 ; 8 L. T. 276 ; 27 J. P. 677 ; 
9 Jur. N. S, 1197 ; 11 W. R. 639. 

(c) Temporary Absentee. 

1092. Where animus revertendl — General rule — 
No break.] — Whether a pauper had the animus 
revertendi is a question of fact ; & the sessions 
ought to determine it. 

In 1841, pauper, who had resided five years with 
his wife & family in parish St. M., in rooms hired 
by the quarter, went to T., the parish of his 
settlement, to obtain work or relief, & was there 


Annotations: — ^Reld. Hartfleld v. Rothorfiold (1862), 17 
Q. B. 746 ; K. v. St. Mary, iHlington (1862), 3 B. & S. 46. 

1089. .] — Paupers, who had resided in 

parish S. ever since 1836, were removed in 1846, 
under an order of justices, unappealed against, to 
parish C. They were delivered to the overseer 
of C. at his house in C., remained there a few hours. 


employed & paid by one of tlio overseers for about 
six weeks, during which time he lodged in the 
poor-house. He then returned to his wife & family, 
who, during his absence, continued to reside in 
the same rooms, & were maintained by him ; 
& he resided there with them up to Dec. 1846, 
when an order for his removal from St. M. to T- 


& then returned to S. the same day, &> slept there 
the same night ; an agreement having been made 
between the officers of the two parishes, that the 
paupers should continue to reside at S., & be 
relieved at the cost of C. They continued to reside 
at S. imder this arrangement up to the passing of 


was applied for. For the four years next before 
the passing of Poor Removal Act, 1846 (c. 66), 
he received relief from the parish of his settle- 
ment : — Held : the pauper’s absence from St. M. 
was no break in his residence, as there was clear 
evidence of his animus revertendi : & he had become 
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Sect, 2. — IrremovabUUy : Sub-accL 2, B, (c).] 

irremovable within Poor BemovaJ Act, 1846 
(c. 66), s. 1. — B. v. Tacolnbstonb (Inhabitants) 
(1849), 12 Q. B. 157; 3 New Sees. Cas. 363; 

3 New Mag. Cas. 78 ; 18 L. J. M. C. 44 ; 12 L. T. 
O. S. 372 ; 13 J. P. 208 ; 13 Jur. 80 ; 116 B. B. 
825. 

Anno^a^{on« Distd. R. v. Llanelly (IgSl)* 17 Q. B. 40; 

R. V, Stapleton (1863), 1 £. & B. 760. R. o. Barnsley 

(1840), 18 L. J. M. C. 170. 

1093. .] — (1) A married pauper 

& her children were removed by an order of 
justices from the parish where she had resided, as 
a married woman, for ten years continuously. 
Two years before the order of removal, her hus- 
band had left her & gone to America. She had 
received letters from him since his departure, & 
was daily expecting, at the time of the hearing of 
the appeal, to receive a letter from him con- 
taining money to enable her & her children to 
join him. The sessions havii^ quashed the 
order, & stated the above facts in a case for this 
ct. ; — Hdd : there was a disruption of the hus- 
band’s residence, & such disruption rendered the 
wife & children ^removable, notwithstanding their 
imbroken persoi^ residence in resp. parish. 

(2) When the husband is absent, so as to cause 
a primd facie disruption of the residence, the 
onus is upon those who dispute that fact to show an 
animys revertendi (Lord Campbell, C.J.). — ^B. v. 
Llanelly ‘(Inhabitants) (1861), 17 Q. B. 40; 

4 New Sess. Cas. 699 ; 20 L. J. M. ( . 179 ; 17 

L. T. O. S. 90 ; 16 J. P. 534 ; 16 Jur. 510 .; 117 
E. B. 1196. 

Annotalians : — As to (1) Apld. R. v. Mancliostor Ovopseers 

(1867), 29 L. T. O. S. 247, Conid. West Ham Union v. 

8t. Matthew, Bethnal Green Union, [18941 A. C. 230. 

Befd. H, V. Cudham (1859), 5 Jur. N. 8. 269. Aa to (2) 

Apld. H. V. Manchester Overseers (1881), 8 Q. B. B. 60. 

1094. .] — P. was resident in the 

parish of S. with his wife & family, in a house 
rented by himself. He was then hired ; & the 
terms of his hiring required him to dwell in the 
parish of C. He went to C., & slept there every 
night whilst his hiring continued, which was for 
four years & four months : but ho left his wife & 
family residing in the house in S., for which he 
continued to pay the rent. He was then dis- 
charged from his hiri^, & returned to his house 
in S., where he continued to reside till removed 
to a third parish by an order made within five 
years of his return to S. His wife & family had 
never quitted the house in S. On appeal against 
the order, the sessions decided that he had resided 
in S. for five years next preceding the order, but 
subject to a case, in which the above facts were 
stated : the sessions found that, whilst he 

dwelt at C., he intended to return to S. whenever 
he should leave his situation, but did not wish to 
leave it, & did not do so willingly ; — Held : the 
question, whether on those facts F. resided in S. 
whilst dweUing at C., was not concluded by the 
finding of the sessions; & his absence at 0., 
under a hiring which made it his duty not to return 
to S., though he intended idtimately to return to 
S., was not a mere temporary absence consistent 
with residence in B., but a permanent residence in 

; &, consequently. Poor Bemoval Act, 1846 
(c. 66), B. 1, did not prevent his removal from S. — 
R. V. Btaplbton (Inhabitants) (1863), 1 E. & B. 
766 ; 1 C. L. B. 84 ; 2? L. J. M. 0. 102 ; 21 
L. T. O. B. 73 ; 17 J. P. 472 ; 17 Jur. 649 ; 1 
W.B.304; 118E. R.623. 


-Iwnfltefiowa R. v. ^hton Dlrectore of the Poo 

(1^4), 4 £. & B. 236 ; K. e. East Btonehouse (1856' 
4 B. ft B. 901. OoiMa: WelUiurtcni 
ohUTOh Overseers (1863), 4 B. & S. 100. Difkd. Blanoheste 


Overseers v. Onnskirk Union (1886). 16 Q. B. D. 723 
BeM. R. V, Bt. Leonard. Bhoreditoh (i865), 14 W. R. 65 ; 
R. t. Btonrbil^ Union (1866), 6 New Rep. 226 ; Totnes 
Union 0 . Gar^ Union (1886), 51 J. P. 133 ; Webster v. 


1095 . pauper resided with 

his wife & children in resp. parish for about seven 
years prior to May, 1869, when he went to Cuba, in 
pursuance of an agreement which he had entered 
into with a mining co. to work for them there for 
three years : it being part of the agreement that 
during his absence the co. should pay his wife & 
children £6 per month out of his salary. It was 
always his intention to return to England to his 
wife & children at the end of the three years. In 
Nov. 1861, he returned to England in consequence 
of illness, & found his wife & children in the same 
house in which he had left them, & in which they 
had resided continuoiisly in the interval : — Held : 
his absence in Cuba constituted a break of resi- 
dence, which rendered him removable. — ^Welling- 
ton Overseers v. Whitchurch Overseers 
(1803), 4 B. & S. 100 ; 2 New Bep. 276 ; 32 L. J. 

M. C. 189 ; 8 L. T. 450 ; 27 J. P. 644 ; 10 Jur. 

N. S. 37 ; 11 W. B. 828 ; 122 E. R. 397. 

Annotation : — Coxuid. Totnes Union v. CardlU Union (1886), 

61 J. P. 133. 

1096. Absence under contract of service — 

Period of employment indefinite.] — B. v. Staple- 
ton (Inhabitants), No. 1004, ante, 

1097. .] — ^A single woman, aged 

thirty-two, in Jan. 1861, had resided in the town- 
ship of G. for more than three yeai's ; she was then 
residing with her widowed mother, & continued 
with her until Sept., when she went to live out of G . 
as a domestic servant, on the terms of remaining a 
month upon trial, & if she remained longer, on 
the usual terms of a month’s warning. At the 
time she left she intended to return to her mother's 
house if she received notice to leave within tlie 
month ; her mistress gave her notice, &> she 
returned to her mother’s house in G. at the end of 
the month, where she remained till Feb. 1864 : — 
Held : she had not become irremovable from G., 
as her absence for a month was a break of resi- 
dence, her intention to return being immaterial 
as she had no residence of her own to return to. — 
R. V, Glossop Union (1866), L. R. 1 Q. B. 227 ; 
35 L. J. M. C. 148 ; 13 L. T. 672 ; 30 J. P. 215 ; 
14 W. R. 329. 

Annotations : — Distd. R. v. Abingdon (1870), L. R. 6 Q. B. 
406. Ezpld. Guildford Union v, St. Olave^B Union (1872), 
26 L. T. 803 ; R. v. St. Ives (1872), L. R. 7 Q. B. 467. 
Consd. Holbom Union v, Chertsey Union (1884), 14 
Q. B. D. 289 ; CTambrl^ Union r. Edmonton Union, 
[1900] 2 Q. B. 111. Redd. Knaresborough Union v, 
Pateley Bridge Union (1871), 26 L. T. 690 ; R. v. Stopnoy 
Union (1884), 64 L. J. M. C. 12. 

1098. .] — The pauper, a journey- 

man tailor, having resided in the parish of B 
for forty-five years, was admitted into the work- 
house, & worked there at his trade under the 
superintendence of the master tailor. B., a tailor, 
residing in the neighbouring parish of S., being 
in want of a hand, the master tailor told the 
pauper that he might go to B. ; & if B. 

did not agree, he might come back. The pauper 
went to B. in the parish of S., & worked for 
him at 3a. a week, with board & lodging for ten 
weeks, when B. & the pauper not agreeing, the 
pauper come back to the workhouse. If they 
nad agreed, the pauper might have continued 
working for B., & B. told the pauper that he 
might stay as long as he thought proper : — Held : 
the pauper had not become irremovable from B., 
as ms i^sence for ten weeks, tinder the circum- 
stances, was a break of residence. — B. v, 
Worcester Union (1874), L. B. 9 Q. B. 340; 
48 L. J. M. 0. 102 ; 30 L. T. 367 ; ati6 nom. 



311 


Part VI.— Removal. 


WOBOBSTBR Union v, Bibminohah Paiush, 38 
J. P. 407 ; sub nom» B. v, Buuongham Union, 
22 W. B. 672. 

Annotaiiong: — Oonid. Mauchnstor Ovorseera v, Ormskirk 
Uolon (1886), 16 Q. B. D. 723. Reid. Cambridge Union v, 
Edmonton Union (1900). 69 L. J. Q. B. 684. 

1099. Temporary employment as 

nurse.] — ^Pauper rented a lodging in parish B., 
fumisned by nerself , & resided there for five years 
next before the order of removal after-mentioned, 
exclusive of an absence under the following cir- 
cumstances. During the five years, she con- 
tracted to attend a lady for her conilnement, as 
monthly nurse, & attended her accordingly for 
six weeks in the parish of E. She retained her 
lodging in B. throughout, paying the rent, keeping 
her furniture there, & always intending to return 
to it. At the end of the six weeks she did so 
return. An order having been afterwards made 
for removing her from B. to her iihujo of settle- 
ment, & appealed against : —Held : there had 
been no disruption of the residence in B., within 
Poor Bemoval Act, 1846 (c. 66), s. 1. — ^B. v. 
Biughton Directors op the Poor (1854), 4 
E. & B. 236 ; 3 C. L. B- 25 ; 24 L. J. M. 0. 41 ; 
24 L. T. O. S. 92 ; 19 J. P. 132 ; 1 .Tur. N. S. 138 ; 
3 W. B. 58 ; 119 E. B. 91. 

Anruit^iuna : — Distd. WolliiigtoTi Overaeora v. WMtehuruh 
Ovorseors (1863). 10 Jur. N. 8. 37. Reid. It. v. East Stouo- 
houHO (1855), 4 E. & B. 901 ; K. v. St. Locuard. Shoreditch 
(1865), 6 B. & S. 784 ; R. v. Whitby Union (1870), .39 
L. J. M. C. 97 ; H. t. Birmingham Union (1874), 22 W. 11. 
572. 

1100, Employment abroad.] — Wel- 

lington Overseers v, Whitchurch Overseers, 


No. 1095, arUe» 

1101. Absence by night.] — B, v. St. 

Leonard, Shoreditch (Inhabitants), No. 469, 
ante, 

1102. No residence to which legal right to 

return.] — To render the absence of a party from 
his parish not a break of residence, it is essential 
that he should have a residence in such parish 
to which he has a right to return. 

A. left his parish, where ho had a lodging, 
which ho gave up to seek elsewhere for work, 
intending to return when work was better, & 
the occupier of the house would have permitted 
him to have the same lodgings again on his 
return, & they were not, in fact, occupied in his 
absence : — Held : a break of residence. — B. t?. 
Worcester JJ., Be Winciicombe Union & Stour- 
bridge Union (1865), 12 L. T. 542 ; 13 W. B. 
836 ; sub }iom. B. v. Stourbridge Union, 6 New 
Bep. 225 ; 34 L. J. M. C. 179 ; 29 J. P. 502 ; 11 
Jur. N. S. 799. 

Annotations : — ^Eizpld. R. v. St. Leonard. Shor< 

6 B. & S. 784. Confd. R. v. St. Ives Union 
. R^. Knan^iliorongh Unio 
(1871), 25 L. T. 690. 


7 Q. B. 467 
Bridge Union 


ditch (186^, 
(1872), L. R. 
1 r. Patoley 


1103 . .] — ^B. V. Glossop Union, No. 


1097, ante, 

1104. .]— In June, 1868, a pauper sold 

ofl some of her furniture, & removed the rest to a 
spare room in the house of her brother-in-law, 
with whom she stayed off & on until Jan. 1869. 
She then went away, & stayed with other relations 
& at an. infirmary in other unions until after 
Sept, of that year, when she returned to the house 
of her brother-in-law as before.^ In May, 1870, 
she took a cottage in the same union as that of the 
house in which she was staying, & put her f urmture 
into it. In the following month she became 
chargeable to the union. Quarter sessions found 
that the pauper had no legal right to return to the 
house of her brother-in-law after her departure in 
Jan. 1869 ; &i therefore held that she had not 
acquired a status of irremovability in that union. 
The ct. sent the case back, in order that the jus- 


tices might find as a fact whether or not her 
brother in law intended, when she wont away, to 
receive her again as before ; & intimated that thoir 
judgment would depend upon that fact. — Knares- 
BOROUGH Union v. Pateojsy Bridge Union (1871), 


26L. T. 690. ^ 

1106. Domestic servant — Absence on 

holiday.] — The pauper, an old woman of seventy, 
had lived twenty-eight years in the parish from 
which she was ordered to be removed ; during the 
last four years she was at intervals in tlie work- 
house, & had no other place of residence. Upon 
leaving the workhouse in 1870, she was for six 
weeks in domestic service in the parish ; after 
which, lindiDg herself too old for such service she 
left, saying that she wished at any rate first to 
have a holiday. She stayed six days out of the 
parish with a son & a friend, both of whom were 
too poor to continue to entcitain her. She then 
returned to the workhouse of the parish, from 
which she was afterwards removed to her place of 
legal settlement : — Held : this was not such a 
breach of residence Jis to destroy the pauper’s 
status of irremovability in the removing parish, 
although she had no place of residence in tliat 
parish to which shci could j'cturn, during her 
absence. — B. v, St. Ives (1872), ij. K. 7 Q. B, 467 ; 
41 L. J. M. C. 94 ; 26 L. T. 393 ; 36 J. P. 645 ; 
20 W. B. 657. 


Anruifations Consd. Cambrldgo Union r. kdinouton Union, 
119001 2 Q. B. 111. Reid. U. V. WorooHlor Union (1874), 


1106. Becoming lunatic.] — The 

pauper, lunatic, who had been deserted by her 
parents, was sent by the Great Yaimouth Union 
to a homo for feeble minded girls at Ipswich* 
She afterwards went into service at Weeley in 
applt. union & rcciuired a status of irremovability 
in that union. Her malady becoming more 
pronounced, she desired to return to the home. 
Her mistress had determined to get rid of her, 
but did not communicate this decision to the 
servant. Tlie servant, on leaving Weeley, 
expressed a desire to return there to the service 
of her fonuer mistress after being cui*ed at the 
home. On arrival at the home, she became 
incurably insane & incapable of exercising any^" 
choice as to her residence : — Held : there wof^® 
such a break of residence as to destroy her statu 
of- irremovability in the Tendring Union.- J • 
Tendring Union v, Ipswich Union (1903), O'/ 9 
J. P. 304 ; 1 L. G. B. 574, D. G. 

Absence In hospital.] — Sub-sect. 2,<;- 

C. (c), 'post. 

1107. What amounts to animus revertendl— 
Question of fact.] — B. v. Tacolnestone (Inhabi- 
tants), No. 1092, ante, 

1108. Onus of proof of animus revertendl — On 
party alleging residence.] — B. v, Llanelly (In- 
habitants), No. 1093, ante. 

1109. .] — After a husband & wife 

had, by residence in a union, acquired irremov- 
ability under the Poor Bemoval Act, 1846 (c. 66), 

B. 1, as amended by later Acts, the husband went 
to reside elsewhere, Sc the irremovability was lost. 
He died. The widow shortly afterwards become 
chai’geabio to the union in which th(jy had resided. 
An order was thereafter made for her 1 ‘emoval : — 
Held : (1) by reason of the break of her husband’s 
residence, Ihu* residence} during his life was not 
residence witJiin Poor Bemoval Act, 1846 {g, 66), 

consequently, her residence as widow not having 
alone sulficed to render her irremovable, she was 
removable ; (2) burden of proof that the husband 
had an animus revertendl was on applts. — B. v, 
Manchester Overseers (1881), 8 Q. B. D. 60 ; 



OIjS 


lOUK iJAW. 


Sed, 2. — IrrenuyodbiLUy : Sub-sect. 2, B, (c), <Sb 

C. (g).] 

61 L. J. M. 0. 0 ; 45 L. T. 670 ; 46 J. P. 261 ; 
sub nom, Manchester Overseers v. Prestwick 
Union. 30 W. U. 247, D. 0. 

1110. Absence on duty— -Nurse sent to branch 
hospital.] — pauper, by virtue of her employ- 
ment as a nurse by the trustees of the Manchester 
Boyal Infirmary, resided for five years, with the 
exception of two periods of absence of three & five 
months’ duration respectively, when she was sent 
to a branch establidimcnt, in applt. township. 
By the terms of her engagement as nurse she was 
i*equired to undertake whatever duties she was 
ordered, whether as a hospital or a private nurse. 
On the occasions of her absence at the branch 
establishment, which, though a separate building 
in a different parish, was entirely under the 
management of the Boyal Infirmary, the pauper 
left beliind her at the Boyal Infirmary the greater 
part of her property & effects, & she went there 
from time to time for her wages & for change of 
clothing as she required it : — Held : the two 
periods of absence of the pauper did not constitute 
a break of residence, & she had gained a legal 
settlement in applt. township by three years* 
residence within Divided Parishes & Poor Law 
(Amendmeilt) Act, 1876 (c. 61), s. 34. — ^Man- 
chester Overseers v. Ormskirk Union (1886), 
16 Q. B. D..723 ; 54 L. T. 673 ; 60 J. P. 518 ; 34 
W. B. 533 ; 2 T. L. B. 476, D. C. 

1111. Absence abroad — In search of work.] — 

B. , father of paupers, had resided more than three 
years in 8. parish, &; then left his wife & children 
at 8. for the Cape of Good Hope, in search of work. 
He sent Ins family £1 a week all the time he was 
abroad, & returned after a year to S., whore the 
family still lived, but he deserted them, <fc the 
childi’en being imder sixteen were sought to be 
removed on the ground that B.’s settlement in 8. 
was lost by breach of residence : — Held : the 
justices were right in holding that the absence for 
a year was a break of B.’s residence in 8. — 
Totnes Union v. Cardiff Union (1886). 51 J. P. 
133 ; 2 T. L. B. 370, D, C. ; affd,, 3 T. L. B. 45, 

C. A. 


1112. Temporary absence of lunatic on trial.]- 

S. peraon who had acquired exemption from 
}*emoval by residence in a cci'tain union became 
insane, & was sent to a pauper lunatic asylum. 
Some months afterwards she was released on trial, 
&; resided for about seven weeks with her relations 
in another union, when she got worse, Sc was again 
received into the asylum. At the time of her 
release her mental capacity was such that she was 
incapable of excroismg any independent choice 
as to her residence. A magistrate’s order was 
obtained ex parte under Lunacy Act, 1890 (c, 5), 
ss. 287, 294, directing payment by the union in 
which the lunatic had acquired exemption from 
removal of the expenses of her removal to the 
asylum, & her maintenance there after she had 
been i*eceived into the asylum the second time. 
On a rule for a certiorari to quash the order : — 
Held : the temporary absence of the .lunatic from 
the union where she nad acquired exemption from 
removal, when shei was incapable of exercising 
any choice as to her residence, did not constitute 
such a break of residence as to put an end to her 
status of irremovability. — B. v. Bruce & Bramley 
Union, [1892] 2 Q. B. 136; 67 L. T. 314; 66 
J. P. 667 ; 40 W. B. 086 ; 36 Sol. Jo. 642, D. C. 


V, L(mdqu JJ., Ex p, Edmont^ 
Unipu (1896), 60 J. P, 466. Bold. Suffolk County Lunati 
0??’^ 120 Committee v. Nottingham Union (1906 


1113. Absence with intention to break residence.] 

— ^A pauper whose original settlement was in 
the 0. umon had by residence become irremovable 
in the B. union, & was sent to the B. workhouse. 
She desired to bo sent to the C. workhouse, in 
which her son was, A; she therefore obtained her 
discharge from the B. workhouse & went to reside 
for a week with a relative in another imion in order 
to break her status of irremovability in the B. 
union. She then returned to the B. workhouse 
for the purpose of being sent to the C. union : — 
Held : an order for her removal from the E. union 
to the 0. union was rightly made. — Cambridge 
Union v. Edmonton Union, [1900] 2 Q. B. Ill ; 
69 L. J. Q. B. 684 ; 82 L. T. 495 ; 04 J. P. 533 ; 48 
W. B. 659, D. C. 

Annotation : — Refd. West Ham Union v. Poplar Union 
(1905), 69 J. P. 232. 

Absence in hospital.] — See Sub-scct. 2, C. (c‘)» 
post. 

Absence on naval or military service.] — See 

Sub-sect. 2, C. (d), post. 

Absence during lunacy.] — See Sub-scct. 2, C. (c), 
post. 


C. Wtiat Time must he Excluded. 


(a) Period in Receipt of Parochial Relief, 

See Poor Law Act, 1927 (c. 14), s. 108 (2) (/), {(/). 

1114. General rule — Period excluded.] — ( 1 ) Under 
Poor Bemoval Act, 1840 (c. 66), s. 1, a pauper 
cannot bo removed under an order of jus- 
tices, if he has resided in the parish five years 
next before the application for a warrant of 
removal, whether such residence or any part of it 
was after or before the passing of the Act. 

(2) Assuming the first proviso in Poor Bemoval 
Act, 1840 (c. 66), B. 1, which excludes from the 
computation of the five years any time during 
which the party shall have been in prison or 
receiving parochial relief, etc., to bo retrospective, 
a residence down to the time of the application 
makes the party irremovable, though he may have 
received parocMal relief within five years of the 
application, provided the residence amounted in 
the whole to five years exclusive of the period of 
such relief. — B. v. Harrow on the Hill (Inhabi- 
tants) (1848), 12 Q. B. 103 ; 3 New Sess. Cas. 
232 ; 3 New Mag. Cas. 9 ; 17 L. J. M. 0. 148 ; 
11 L. T. O. 8. 290 ; 12 J. P. 584 ; 12 Jur. 518 ; 116 
E. B. 805. 

Annotations : — Apld. H. f. Croydon (1848), 3 New Mag. Cas. 

60. Oenerallv. Refd. K. v. Salford (1848), 12 J. P. 676 ; 

K. V. Hendon Overseers (1863), 32 L. J. M. C. 202. 


1116. .] — (1) By Poor Bemoval Act, 

1846 (c. 66), B. 1, a pauper, in order to acquire the 
privilege of irremovability, must be resident in the 
parish for five years previous to the making of 
the order of removal. 

(2 ) If the pauper has been imprisoned or relieved, 
etc., for a period in the parish, that period is to be 
excluded in the computation of the required time. 

(3) If, however, the period of imprisonment, 
etc., was passed out of the parish the pauper%is 
removable ; for, in such a case, as the enacting 
clause of the sect, does not apply, so neither does 
the excepting clause. 

(4) Semble : the removal after the statute of a 
person rendered irremovable thereby is a good 
ground of appeal against a valid order of removal 
made before the statute. — ^B. v. Salford (Inhabi- 
tants) (1848), 12 Q. B. 106 ; 3 New Mag. Cas. 6 ; 
3 New Sess. Cas. 286 ; 17 L. J. M. C. 170 ; 11 
L. T. O. 8. 452 ; 12 J. P. 076 ; 12 Jur. 790 ; 116 


E. B. 806. 

AnnotatUms: — dstoJS) Apld. R. v. Pott I 

12 Q. B. 143. IHm. K. V. Bolbeok Overseers (1851), id 
Q. B. 404. Dbtd* ^ V. Hortflold Overseers (1852), 21 
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(1858), 1 
It-dothiufiT 
Uniou V, 

. ^ 1 in the 

course of tne five years preceding the application 
for^ the order, does not affect the continuity of 
residence, so as to prevent the person from 
becoming irremovable by virtue of Poor llemoval 
Act, 1846 (c. 60), if after excluding the period or 
periods during which relief has been received, there 
remains a five years’ residence. — B. v, Cboydon 
(1848), 3 New Mag. Cas. 60 ; 12 L. T. O. S. 147. 

1117. .] — The husband of the pauper 

had resided in resp. union continuously for up- 
wards of three years. During part of this time 
the pauper was in lunatic asylums, where she was 
maintained as a pauper lunatic, but in lucid 
intervals, the aggregate of wliicli amounted to 
more th^ a year, slie lived witJi her husband in 
resp. union. The husband did not during his 
residence receive parish relief otherwise than in 
respect of the maintenance of his wife as a pauper 
lunatic ; — Held : the husband was ii*rcmovable, 
for the periods during which he did not receive 
parish relief could be put tc^getlier in order to 
constitute a year’s rcsid(;nce by him under Poor 
Kemoval Act, 184G (o. 66), s. 1, & Union Chaige- 
ability Act, 1805 (c. 70), s. 8, & the pauper took 
Jier husband’s status of irremovability. — IrswiCH 
Union v. West Ham Union (1887), 20 Q. B. D. 
407 ; 68 L. T. 419 ; 52 J. P. 460 ; 36 W. Jl. 473, 

D. C. 

1118. What amounts to receipt of reilef—Rellef 
to parent on account of children.]— Belief to a 
parent on account of his children is i*elief to the 
childi^en witliin Poor Bemoval Act, 1846 (c. 66), 
s. 1. 

Where, therefoi'c, the paupers liad resided in a 
parish for eight years, during the firet five of which 
their mother, a widow, resi<led with them, & 
i*eceivcd parochial relief for her & their support, 
they being at the time under the ago of sixteen 
yeai's & unemancipated : — Held : the children 
were removable from the parish. — B. v, Shavino- 
TON CUM Gresty (Iniiahitants) (1851), 17 Q. B. 
48 ; 4 New Sess. Cas. 676 ; 20 1^. J. M. C. 101 ; 
17 L. T. O. S. 90 ; 15 J. P. 499 ; 15 Jur. 500 ; 117 

E. B. 1200. 

AntiolatU)n R. r. St. Mary, Iwllngtou (1802), 3 

R. & S. 46. 

1119. Relief to child — Pauper lunatic over 

sixteen.] — (l) The expense of the maintenance, 
etc., of a pauper lunatic above the age of sixt(?cn 
in a lunatic asylum, under 16 & 17 Viet. c. 97, is 
not relief given to its parent, so as to prevent the 
parent acquiring, under Poor Removal Act, 1846 
(c, 66), a status of irremovability by residence in a 
parish during that time. 

(2) Qu , : if the child were under the ago of 
sixteen. — R. v, St. Mary, Islington, Middlesex 
(1862), 3 B. & S. 46 ; 31 L. J. M. C. 233 ; 0 L. T. 
606 ; 26 J. P. 601 ; 122 E. R. 19. 

Annolationa: — Qenerally, Befd. R. v. Nowoliuroh (1802), 3 

B. & S. 107 ; A.-G. v, Morthyr Tydfll Union. 11900J 1 Oh. 

516 ; Rc Benson, Knoresborough Union r. Benson (1918), 

82 J. P. 260. 

1120. .] — A woman & her husband 

resided in the W. li. union from Sept. 12, 1894, to 
Eeb. 1901, & acquired a settlement in such union, 
& two children were bom there during such 
residence. In Feb. 1901, the family went to 
reside in the P. union, & I'emaincd there till June, 
1902, when tlie woman’s husband died. The 
woman continued to reside in the P. union till 
Juno 8, 1904. She had, jii'eviously to the death 
of her husband, aciiuired a status of irremov- 
ability from such umon. On the last-mentioned 


w t Rdd. R. r.. Pot terban worth 

EcM. R. 0 . Leaden 
G849), 12 Q. B. 181 ; si. Olave's, Rotherblthc, 
Canterbury Union (1897), 66 L. J. Q, B. 471. 
1110» .1 — The recftint nf rftliol 


date the woman left the P. union for the purpose 
of looking for employment, & went with a third 
child to reside in the W. H. union. During her 
residence in the P. union the woman had been 
since the death of her husband constantly in 
receipt of outdoor relief, & her other two children 
had been taken into the parochial schools & 
boarded & educated at the expense of the guai*- 
dians, where they remained up to the date of an 
order of removal which was ootained as to these 
two children when the mother ceased to live in the 
P. union as aforesaid : — Held : by Poor Law 
(Amendment) Act, 1834 (c, 76), s. 66, the woman, 
owing to the relief given to her children, must bo 
deemed to have been herself in receipt of relief 
from the union, & could not bi*eak her residence 
in the P. union, & must be deemed to bo irre- 
movable from that union, & tlio order of removal 
was, therefore, wrongly made. — ^W bst Ham Union 
V. Poplar Union (1906), 94 L. T. 709 ; 70 J. P. 
255 ; 8uh now?. Poplar Union r. West Ham 
Union, 4 L. (3. R. 512, D. C. 

1121. Maintenance of lunatic wife.] — 

In 1835, the pauper’s father & mother wont to 
reside at E., & they both continued to reside there 
till July, 1847. The i)auper was bom there in 
Jan. 1844. In July, 1847, th<» mother became 
chargeable to E., as a lunatic, & was removed to 
an asylum at B. In Sept. 1849, an order was 
made by justices, adjudging the mother’s settle- 
ment to be in H. After remaining in the asylum, 
at the charge of 8., for several years, she was 
removed to the workhouse in S., & was main- 
tained there by S., as a lunatic, till her death in 
Oct. 1858. The pauper continued to reside with 
her father, in E., from her bh*th till his death, in 
Dec. 1857 ; after his death, she remained there 
till Feb. ]S58, when she became chargeable to E. 
In Dec, 1858, an order was made for her removal 
to 8., which was quashed, on appeal, by an order 
of sessions : — Held : the pauper was, by Poor 
Removal Act, 1846 (c. 66), irremovable from E. ; 
for that the reli(;f afforded to her father by the 
maint<manco of her mother did not deprive him 
of the status of irremovability from E. which he 
had previously acquired ; that status was com- 
municated to the pauper, & sh(i j’etained it at the 
date of the order of removal. — R. v. Blvet 
(.Inhabitants) (1859), 2 E. & E. 266 ; 29 L. J. 
M. O. 17 ; 33 L. T. O. S. 202 ; 23 J. P. 807 ; 5 
Jur. N. S. 1350 ; 7 W. R. 586 ; 121 E. R. 101. 
Annoiaiiana : — Consd. St. Olios In the Fields Uvorsoers r. 

Strand Union (1801). 7 Jur. N. S. 161. Distd. R. v. 
St. Mary Archos, lOxetcr OvorReers, otes. (1862), 1 B. &; S. 
890. Apinrvd. R('igat.e Union v. Croydon Union, Highworth 
& Swindon Union v. Wostbury on Severn Union, Medway 
Unlr>u V, Bodmlnstor Union (1889), 14 App. Cas. 465. 
OoDSd. West Ham Union v, St. Matthew, Bethnal Groou 
Union, 11894] A. C. 230 ; Ht. Olavo’s Union v, Canterbury 
Union (1897), 61 J. P. 231. Appryd. West Ham Union 
«. Holbeoch Union, 11905] A. C. 450. Refd. Woolwich 
Union V. Fulham Union, [1906] 2 K. B. 240 ; Klnraton- 
upon-Hull Incorporation of the Poor v. Hacknoy Union, 
11911] 1 K. B. 748. 

1122. .] — The expense of the main- 

tenance of a wife in a lunatic asylum, etc., she 
having been, on the application of her husband, 
received into the workhouse as chargeable to the 
parish. &, removed to the asylum under an order 
obtained in pursuance of stat. 16 & 17 Viet. c. 97, 
is relief given to the husband, so as to prevent his 
acquiring, under Poor Bemoval Act, 1846 (c. 66), 
a status of irremovability by residence in the parish 
during that time. — R. v. *St. George, Bix)OMSBURY 
Overseers (1863), 4 B. ^ 8. 108 ; 2 New Kcp. 
322 ; 32 L. J. M. C. 217 ; 27 J. P. 662 ; 11 W. K. 
801; 122E. R. 400. 

1128. .1 — Ipswich Union v. West 

Ham Union, No. 1117, ante. 
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Sect, 2* — Irremovability: Svb-aect, 2, C. (a), (6), (c), 
id) d: je).] 

1124. Maintenance In home— Supported by 

general charitable subscriptions.]— A pauper had 
for upwards of three years been maintained in a 
penitentiary or homo, which was supported by 
offertories collected in various churches, & by 
charitable subscriptions from all parts of England ; 
— Held : the circumstances of the pauper’s resi- 
dence were not such as to bring her -mthin the 
proviso to Poor Removal Act, 1846 (c. 60), s. 1, 
having become irremovable under that Act, 
Poor Relief Act, 1814 (c. 170), s. 6, did not apply 
so os to prevent her gaining a settlement under 
Divided Parishes & Poor Law (Amendment) Act, 
1876 (c. 01), s. 34. — Fulham Union v, Islb of 
Thaket Union (1881), 7 Q. B. D. 639 ; 60 L. J. 
M. C. 101 ; 44 L. T. 678 ; 46 J. P. 652 ; 29 W. R. 
723, C. A. 

Annotaiion : — Apld. Ormekirk Union v. Lancaster Union 

(1»12), 10 L. G. R. 1041. 

1126. Effect of change of residence — While in 
receipt of relief.] — ^Wbst Ham Union v, Poplah 
Union, No. 1081, ante , 

{by Period in Prison . 

See Poor I^w Act, 1927 (c. 14), s. 108 (2) 

(/O, (i), (j). 

1126. General rule — Period excluded.] — Under 
Poor Removal Act, 1846 (c. 66), s. 1, an imprison- 
ment, out of .the parish, in default of paying a fine, 
upon a summary conviction, does not Vreak the 
residence in the parish ; &, if there be on the whole 
a five years’ residence, without reckoning the time 
of imprisonment, & the residence be continuous 
with the exception of that time, the resident is 
irremovable. — R. v, Holbeck Ovbrsbebb (1861), 
16 Q. B. 404 ; 20 L. J. M. 0. 107 ; 10 L. T. O. S. 
603 ; 15 J, 1?. 227 ; 117 E. R. 933 ; svb rwm, 
Holbeck Overseers v. Leeds Overseers, 15 
Jur. 271 ; sub nom, R. v. Holpech Overseers, 4 
New Sess. Cas. 601. 

AnwAations : — FoUd. Hartflcld v. Rothorfiold (1852), 17 

8 . B. 74({. Refd. dTlaruiidon v. St. Jame^Westminstcr 
vereeora, etc. (185]), 15 Jur. 492 ; R. v. worooetorslilro 
JJ., Wlochooinbo Union v. Stourbridge Union (1866), 
13 W. K. 836. 

1127. .] — The first provision in Poor 

Removal Act, 1846 (c. 66), s. 1, that the several 
periods of time there specified shall, for all purposes, 
be excluded in the computation of the five years’ 
residence necessary to confer irremovability, has 
the effect of excluding those specified periods in 
computing whether the pauper has resided 
altogether five years in the pariw, & also whether 
he resided there for five years next before the 
application for the warrant ; & such periods of 
time are neither to tell in making up the five years 
nor to operate as a break in the residence, if 
altogether it has continued for five years. The 
expression in the proviso, ** the time during which 
such person shall be a prisoner in a prison,” 
includes all lawful imprisonments in any prison, 
whether in or out of the parish of residence, with- 
out distinction of felony, misdemeanour or debt. 

An order for tlie removal of the wife & children 
of J. was obtained on Mar. 21, 1851., Down to 
Jan. 8, 1851 J. had continuously resided in resp. 
palish for more than ten years. On that day he 
WM apprehended on a charge of felony & com- 
mitted to the coimty gaol, situate out of resp. 
parish, where he remained till Mar. 13, following, 
when he was tried & comicted of felony, & sen- 
tenced to two years’ imprisonment in a house of 
correction out of resp. parish, where he remained 
when the order of removal was made : — Held : 
the period of his imprisonment was to be excluded 


from the computation of his residence in resp. 
parish, &; ihe we & children were not removable 
therefrom. — ^Hartfield v, Rothbrfibld (1862), 
17 Q. B. 746 ; 117 E. R. 1467 ; sub nom. R. v. 
Hartfieij) Overseers, 21 L. J. M. G. 65 ; 18 

L. T. O. S. 237 ; 16 J. P. 181 ; 16 Jur. 244. 
Annotatiims: — ^FoUd. R. v. St. Andrew, Holborn (1862), 

21 L. J. M. O. 69 : R. v. Potterhanworth (1868), 1 B. & B« 
262. Apld. Qullalord Union v. St. 01ave*8 Union (1872). 
36 J. P. 804 ; Ipswich Union v. West Ham Union (1887), 
68 L. T. 419. Diitd. Newark Union v. Maidstone Union 
(1905), 93 L. T. 602. Apld. West Ham Union v. Poplar 
Union (1906), 94 L. T. 760. Bold. R. v. East Stonehouso 
(1865), 24 L. J. M. C. 121 ; B. v. St. Leonard, ahore^toh 
(1865), L. R. 1 Q. B. 21 ; St. Olave’s Union v. Canterbury 
Union. [1897] 1 Q. B. 682. 

1128. .] — A pauper had resided in 

resp. parish for upwards of five years next before 
the application for a warrant for his removal 
excluding a period during which he was an inmate 
of the workhouse in the said parish, & excluding 
also two periods of throe weeks & two weeks dumg 
which he was imprisoned in a house of correction, 
situate out of resp. parish, under committals for 
misbehaviour in the workhouse : — Held : these 
periods were to be excluded from the computation 
for all purposes, & the pauper was consequently 
irremovable by reason of residence for five years 
in resp. parish, witliin Poor Removal Act, 1846 
(c. 66), s. 1. — B. V, St. Andrew, Holborn (In- 
habitants) (1852), 17 Q. B. 746, 704; 21 L. J. 

M. C. 69 ; 18 L. T. O. 8. 238 ; 16 J. P. 182 ; 16 
Jur. 246 ; 117 E. B. 1467, 1474. 

Annotation Distil. Newark Union v. Maidstono Union 
(1906), 93 L. T. 602. 

1129. .] — R. V. Potterhanworth (In- 

habitants), No. 1141, post. 


(c) Period in HospHal. 

See Poor Law Act, 1927 (c. 14), s. 108 (2) (d). 

1130. General rule — Period in hospital excluded.] 
— ^A female pauper lived a year & upwards on 
sufferance with relatives, & left the parisli ^ for 
some weeks, intending to return, her relatives 
being willing to receive her on her return — Held : 
Jier residence was not broken, & she retained her 
status of UTemovability, though having no house 
or lodging to which she had a right to return in 
the parish. — R. v. Knarbsborouoh Union (1872), 
30 J. P. 501. 

1131 . A pauper lived in resp.’s 

union before Mar. 25, 1807 long enough to obtain 
a status of irremovability. On that day he was 
admitted into resp.’s workliouse, & he remained 
there until Aug. 27, 1868, when he voluntarily 
took liis dischai'ge, & on the same day became an 
inmate of a hospital in another union. On Dec. 31, 
1868 he was discharged from the hospiM, .& took 
a lodging in resps.* union, where ho remained until 
Jan. 20, 1869, when he was again admitted into 
resps.’ workhouse : — Held : independently of the 
exception by Poor Removal Act, 1840 (c. 00), 
8. 1, of time spent in a hospital, the pauper had a 
constructive residence in resps.’ union during his 
temporary absence, although he had no specific 
lodspng or house to return to, &> therefore his 
status of irremovability was not destroyed, & an 
order for his removal to the place of his last legal 
settlement was bad.-— Guildford Union v. St. 
Olavb’s Union (1872), 25 L. T. 803; 36 J. P. 


804, 

Annotation : — ^Bsld. R. v. St. Ivos (1872), L. R. 7 Q. B. 467. 

1132. .1— St. Olavk’s Union v. Can- 

terbury Union, No. 487, ante. , „ 

1183 . What constitutes “ hospital — Home for 
epUepGcs— Partially supported by payments from 
Inma tes.] — An institution partially endowed by a 
private person dc founds with the object of 
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providii^ a home & medical treatment, together 
with suitable employment & recreation, for pei*- 
sons suffering from epilepsy, the main part of 
the oxpez^es being defrayed by payments of the 
inmates, is a “ hospital ” witliin proviso to Poor 
llemoval Act, 1846 (c. 06), s. 1 . — Oiimskiuk Union 
V, Choklton Union, [1903] 2 K. B. 498 ; 72 L. J. 
K. B. 721 ; 89 L. T. 250 ; 68 J. P. 42 ; 19 T. L. B. 
022 ; 47 Sol. Jo. 090 ; 1 L. C. B. 692, C. A. 


Annotaiions : — Consd. Tt'iidrinff Union r. Woolwioli Union, 

e l K. B. 121. Re!d. Onnsldrk Union «. Lancaster 
(1912), 107 L. T. 620. Montd. Uotuiida Hospital, 
Dublin V. Coitian (1920), 7 Tax Gas. 517. 


1134. Convalescent home.] — Christ- 

church Union v. St. Mary, Islington Union, 
No. 500, ante. 


1135. Home for poor & afflicted persons 

— Where medical attendance not provided.] — A 

woman who became a pauper lunatic in li)ll, had 
I'esided from 1905 till May, 1911, in the Nazareth 
House, Lancaster, in the Ijjincastcr Union. The 
Nazareth Houses arc cstablish(^d in various parts 
of England for the rtdief of tJic poor & allUcted 
persons, & for the education & training for service 
of oiTilian Itonian Catholic cliildnjii, imbeciles & 
epileptics, & persons requhing skilled nursing, 
or constant medical n,ttondance, ai*e not admitted. 
Tliei*e are no trained niii*sos, nor is thci*o a resident 
medical attendant. 'Plie house has an endowment 


fund, wliich depends greatly on voluntary sub- 
scriptions. The woman, being of weak intellect 
Au quari'clsome nature, never obijiined a situation 
outside the house. She was a voluntary & ordinary 
iiunato doing doinostic duties & receiving no speciad 
medical atttmthm : — Held : she was not confined 
as a patient in a hospit^il within Poor Bemoval 
Act, 1810 (c. 66), s. 1, & was uTemovable from the 
Ijancastcjr Union. — Ormskiuk Union v, Lan- 


3TER (1912), 107 L. T. 620 ; 77 J. P. 45; 10 
Cl. B. 1041, D. C. 


Annolatwn : — ^Folld. Toudring Uulon v. Woolwich Union, 
L1923J 1 K. li. 121. 


Home for incurables.] — St. Michaers 

Home, Clacton, was a Jiome for crippled girls 
suilcring from tubercular disease of the spine or 
joints, but not for those suffering from tuberculosis 
of lungs & thcjrefore requiring medical treatment, 
& who, having been treated in hospital, had been 
dischai'ged therefrom as incurable. No special 
medical treatment was provided, but only medical 
treatment for usual cliildren’s ailments. There 


was no limit to the time during which the girls 
might remain as innuites, & most of them stayed 
a number of years, or until some circumstance 
arose whicli necessitated their going elsewhere. 

M., then a girl aged sixteen, was admitted as an 
inmate of the Home in 1911, suffering from 
tubercular disease of the spine, liaving been 
dischai'ged from a hospital as incurable. She 
remained until 1918, when the Board of Education 
took over the home & limited the age of the inmates 
to sixteen years. She afterwards became cha^c- 
ablo to resps.* union, & ui)on their application, 
on evidence of the above facta, a Metropolitan 
IH>lice magistrate made an order adjudgii^ her last 
settlement to bo in the parish of Clacton in applts.’ 
union. By consent of the parties a case was 
stated under Quarter Sessions Act, 1819 (c. 45), 
s. 11, for the opinion of the ct. : — Held : during 
her stay at the home, M. was not a “ patient 
confined in a hospital,” & had therefore acquired 
a legal settlement there within the Poor Bemoval 
Act, 1846 (c. 66), s. 1.— Tendring Union v. 
Woolwich Union, [1923] 1 K. B. 121 ; 92 L. J. 
K. B. 33 ; J27 L. T. 561 ; 86 J . P. 163 ; 20 L. G. B. 
619, D. 0. 


(d) Period in NavaU Mililary or A ir Service. 

See Poor Law Act, 1927 (c. 14), s. 108 (2) (a). 

1137. General rule.] — ^A man was bom & lived 
with his parents in a parish in the W. union, 
thereby acquiring a settlement in that union. In 
Apr. 1912, he went to reside in a parish in the 
L. union where he lived till Sept. 7, 1914,^ thereby 
becoming irremovable from that parish. On 
Sept. 7, 1914, he enlisted in the Aimy & served as 
a soldier until Aug. 25, 1918, when ho was killed. 
On Nov. 22, 1914, he married. His wife, after 
her marriage, went back to live with her plants 
in a parish in the W. Union, whore she continued 
to reside till she became insane. On Sopt. 27, 
1916, she was sent to an asylum as a pauper 
lunatic: — Held: (1) the liusband by virtue of 
Poor Bemoval Aci-, 1846 (c. 66), s. 1, retained his 
status of irremovability in the Tj. union as long as 
he was serving as a soldier ; (2) his wife by virtue 
of the Poor Bemoval Act, 1848 (c. Ill), Had the 
same status of irreinovability in the L. union as 
her husband had, when she became insane & 
was sent to an asylum the incidental expenses & the 
expense of her maintenance in the asylum were, 
under Lunacy Act, 1890 (c. 5), s. 294, payable by 
the guai'dians of the L. union, notwithstanding the 
fact tlrnt at the time of her removal to the asylum 
she was not resident in ilie parish from which her 
liusband was irremovable. — Lwwisham Union v. 
Wandsworth Union, [1919] 2 K. B. 463; 89 
L. J. K. B. 33; 121 L. T. 333; 83 J. P. 178; 17 
L. G. B. 465, D. C. 

1138. What service includes — Service In militia.] 

— The proviso in Poor Bemoval Act, 1846 (c. 66), 
8. 1, that the time during which any person shall 
be serving Her Majesty as a soldier, marine or 
sailor shall bo excluded from the computation of 
the time a residence for which creates irremova- 
bility, applies to the time during which a person 
is serving as a militia man. — Horton Overseers 
V. JjEEDs Overseers (1855), 5 E. & B. 595 ; 25 
L. J. M. C. 38 ; 20 J. P. 198 ; 1 Jur. N. S. 1162 ; 
119 E. M. 602 ; stib noin. Re Horton Parish 
Officers & Leeds Parish Officers, 26 L. T. 
O. S. 73. 

Annotaiion : — Mmtd. R. v, Jiihhup (1856l Dcoi'H. C. C. 019. 

In respect of wife of soldier.] — Sec Sub-sect. 3, 
A., 'post. 

(e) Period of Confinenwnt as Lunatic. 

See Poor Law Act, 1927 (c. 14), s. 108 (2) (c), (e). 

1139. General rule — ^Period excluded.] — (1) Pau- 
per having resided five years in A., a parish in an 
union, was removed witHout an order to the work- 
house of the union, where he remained twelve 
months. A. paid the union a small sum ; after- 
wards M., another parish in the union, paid the 
union for the maintenance, by consent of the 
guardian for M. at the board of the union, on the 
supposition that pauper was settled in M. Pauper 
became lunatic, & was removed to an asylum by 
an order describing him to be from A. ; it did not 
appear that either A. or M. interfered in this 
removal. Afterwards Poor Bemoval Act, 1846 
(c. 66), passed. M. paid for pauper’s maintenance 
in the asylum for many years after his removal 
thither, & after the passing of that statute, & of 
16 & 17 Viet., c. 97 x—HM: under stat. 16 & 17 
Viet., c. 97, s. 102, the union was properly charge- 
able for the expenses in the lunatic asylum, as the 
pauper, at the time of his removal thither, would, 
but for such removal, have been exempt from 
removal from A. under Poor Bemoval Act, 1846, 
(c. 66), inasmuch as neither the removal to the 
workhouse without an order, nor the remove to the 
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Sect, 2. — Irremovability: Stib-aed. 2, C. (c); 8u6- 
aed. 8, il.] 

lunatic asylum, interrupted the residence in A., 
by Poor Law (Amendment) Act, 1849 (c. 103), 
8. 4, though the time spent in the workhouse & 
lunatic asylmn was excluded from the computation 
of time of residence. 

(2) Poor Law (Amendment) Act, 1844 (c. 101), 

E assed before the removal to the workhouse : — 
leld : so far as regarded irremovability under 
Poor Kemoval Act, 1846 (c. 00) Poor Law (Amend- 
ment) Act, 1844 (c. 101), s. 66, did not, though it 
made the workhouse part of the parish of settle- 
ment, & thougli M. had made payments on the 
supposition of the settlement being in M., break the 
residence in A. ; the payment by M., if evidence 
of settlement there, was such evidence as might be 
rebutted. — II. v. West Ward Union (1860), 7 
E. & B. 21 ; 26 L. J. M. C. 20 ; 28 L. T. O. S. 157 ; 
21 J. P. 212 ; 3 Jur. N. S. 185 ; 6 W. R. 87 ; 119 
E. R. 1165. 

1140. — — — (1) Where the status of 

irremovability by vuliue of a year’s residence is 
shown to have existed, it is for the party alleging 
that it has ceased to exist to prove that to be the 
case. 

(2) The leaving of a residence which has con- 
ferred the status of irremovability must be the 
voluntary act of the party. 

Where, therefore, a^ pauper lunatic who had 
acquired the status of irremovability by residence 
in the imion of R. as a domestic servant, whilst 
continuing in that same union became insane, 
whereupon her mother took her away into the 
union S. where an order was made for her mainte- 
nance upon her union of settlement at W. : — 
Held : the order was bad, for she had not lost her 
status of irremovability in the union of R. — R. v. 
Whitby Union (1870), L. R. 6 Q. B. 325 ; 39 
L. J. M. C. 97 ; 34 J. P. 725 ; 18 W. R. 785 ; 
8 vb nom . R. v. Whitby Union, Yorkshire, Re 
Marsh^, 22 L. T. 336. 

(2) Difltd. Hendon Union r, HanipRtcad 
Union (1893), 62 L. J. M. C. 170. Beid. Guildford Union 
f>. St. 01ave»8 Union (1872), 36 J. P. 804 ; Newark Union 
V. Glanford Brlgg (1877), 2 Q, B, D. 522. 


Sub-sect. 3. — Status op Wives and Ouildren. 

A. In General, 

See Poor Law Act, 1927 (c. 14), s. 108 (3)-(7). 

1141. General rule.] — (1) Under Poor Removal 
Act, 1846 (c. 66), s. 1, imprisonment in England 
under a sentence of penal servitude is not an 
interruption of the residence necessary to confer 
irremovability. An order for the removal of the 
wife & cliildren of T. was obtained on Nov. 6, 1857. 
Previously to 1849, T. had gained a settlement in 
applt.’s parish. In 1849 T. & his family went to 
reside in reaps.’ parish. In 1861 he was convicted 
& sent to prison out of the parish for three months 
& then returned. In June, 1854, he was sentenced 
to two years* imprisonment, & on that occasion 
was absent from the parish two years, & one month, 
when he again returned to reaps.* • parish. On 
Oct. 24, 1866, he was again apprehended, & on 
Jan. 8, 1857, sentenced to six years* penal servitude, 
Between Lady-day, 1849 & Oct. 24, 1856, when out 
of prifion, he resided in rc^s.* parish, & his wife 
« resided there up to* the time of the granting 

removal. The wife had seen T. in 
Millba^ prison about the time of the granting 
the order. T. had further a settlement by estate 
^tween 1849 & Oct. 1856, in reaps.’ parish : — 
Held: he was a prisoner in prison vdthin the 


meaning of the proviso, & the wife & family were 
therefore not removable. 

(2) Where a man having resided with his wife 
& children for more than five years in a parish, 
is sentenced to six years* penal servitude, the wife 
& children, continuing to reside in the same parish, 
are irremovable whilst he remains in prison in 
England in consequence of the sentence. — ^R. v, 
PO'rTERHANWORTH (INHABITANTS) (1858), 1 E. & E. 
262 ; 28 L. J. M. C. 66 ; 32 L. T. O. S. 158 ; 23 
J. P. 564^; 4 Jur. N. S. 1277 ; 7 W. R. 106 ; 120 
I E. R. 907. 

1142. .] — Ipswich Union v. West Ham 

Union, No. 1117, an/c. 

1143. .] — (1) Notwithstanding Divided 

Parishes & Poor Law (Amendment) Act, 1876 
(c. 61), 6. 35 a chUd over sixteen, who is residing 
with its parent as part of the family, & who has 
no other settlement than the settlement derived 
f^m the parent at the time when it attained 
sixteen, is not removable to its place of settle- 
ment if the parent is not removable. A child, 
after living in applt. union with its father, who had 
acquired a settlement by residence there, removed 
with him into resp. union, & while residing there 
with him as part of his foi^y attained the age of 
sixteen & became chargeable. An order was 
made for the removal of the child to applt. imion. 
At the date of this order the father had resided for 
more than a year in resp. union, & had thereby 
become irremovable : — Held : notwithstanding 
Divided Parishes & Poor Law (Amendment) Act, 
1876 (c. 61), 8. 36, Poor Removal Act, 1848 
(c. Ill), s. 1 applied, &, the father not being re- 
movable, the child was not removable. 

(2) What then is the right construction of the 
proviso in Poor Removal Act, 1848 (c. Ill), s. 1 ? 
... I think that the proviso was a benevolent & 
humane enactment, & that its object was to pre- 
vent in these cases of misfortune the separation 
of families, so long as the family continued to be 
one family living together. If the family were 
living together as one under the superintendance 
of its head, & the misfoitune of reqiiiring parish 
relief should happen either to the parents or to the 
children, they were not to be separated from each 
other. Remembering the object with which the 
proviso was passed, 1 cannot doubt that it applies 
U) the case of a person who lias a wife or children 
living with him as part of his family. When you 
consider the object of the Legislature, it is a neces- 
sary implication that you should read the proviso 
thus : “ Whenever any person shall have a wife 
or children liviny with him aa part of his family,** 
the words in italics being understood. That being 
BO, the next point to be considered is, what is the 
meaning of the following words : “ Having no 
other settlement than his or her own. ’ * In order to 
construe those words, we must look at the different 
persons to whom they arc applied Who are 
they ? “ Wife or children,” & no other — ^wife or 

children still being part of the father’s or mother’s 
famil^r. That being so, I have no hesitation 
in saying that the meaning of the words, Having 
no other settlement that his or her own ” is, 
having no other settlement than the settlement 
derived from him or her.” The proviso is to 
apply so long as that state of thi^s lasts. It 
does not, therefore, apply when the \^e or child 
has another settlement than that derived from 
the husband or father or mother, but, so long as the 
only^settlement of the wife or the child or cliildren 
is that derived from the husband or the father or 
the mother — ^that is, the wife from her husband, 
or the child from its father or mother — ^th^ are 
not to be separated (Lord Esher, M.R.). — 
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Mitpobd & Launditch Union v. Waylajnd 
Union (1890), 26 Q. B. D. 104 ; 69 L. J. M. C. 80 ; 
38 W. R. 632 ; 6 T. L. R. 307, C. A. 

An^^iona to (2) Consd. West Ham Union v, St. 

Matthew, Bothnal Green. [1892] 2 Q. B. G76. Dbtd. Pad- 

dl^on Union v. Westminster Union, 11916] 2 K. B. 644. 

Cori»n. for the Poor v. Hackney 

Union, [1911] 1 ^ B. 748. 

1144. .] — Lewisham Union v. Wands- 

worth Union, No. 1137, mite. 

1145. Whether wife separated from husband.] — 
Order to remove a married woman is good unless 
it appears she is sent from her husband. — St. 
Michael, Bath Parish v. Nunny. Somerset 
Parish (1723), 1 Stra 644 ; 93 E. K. 680. 
Ar^tationa : — Consd. K. v. Carletnn (1776), Burr. S. C. 813. 

Folld. H. V. Stockton (18.33), 5 B. & Ad. 646. 

1146. Husband In prison — Wife residing in 

same parish.] — ^Where debtor is imprisoned in the 
county gaol in execution under a Court of Bequests 
Act, which authorises such imprisonment for a 
limited tme & his wife resides in the parish where 
the gaol is situate, & has occasiomil access to him 
under the prison regulations, she cannot, if charge- 
able, be removed from the parish ; for the principle, 
that husband & wife shall not be s(*parated by an 
order of removal, applies, notwithstanding such 
imprisonment of the husband. — B. v. Stogumber 
(Inhabitants) (1839), 9 Ad. El. 622; 1 Per. & 
Dav. 409 ; 2 Will. Woll. & II. 06 ; 8 L. .1 . M. C. 20 ; 
3 J. P. 303 ; 112 E. R. 1347. 

Ant^aiian ‘Consd. R> v. Preston Union (I8S3), 11 Q. B. D. 


1147. Consent of wife — Husband having no 

settlement.]-— (1 ) Assuming that a wife may be . 
removed to lier maiden setilenumt without her ! 
husband by consent of both, such consent is not I 
to be inferr<3d from examiujitions of the husband j 
& wife ttikon at the same time? before the removing 1 
justices, in which the hnsban<i stat(?s Ids consent, i 
& the wife says notldng on the subject. 

(2) I^Ik* first examination juirported, by the 
heading, to be taken by tin? justices touching ih<? 
settlement of ,1. M., the husband : other material 
ones purp(irted to be taken “ at th<? time, j)lace, 
& in mann(3r, aforesaid ” : but one of these rtilated 
entirely to the wif(?’s miud(?n settk?inont, the 
order removed her Ac her childrt?n, Ac not the 
husband : — Held : the examinations w(?re not on 
that account objectionable, on appeal against the 
order. 

(3) The examinations stated that the husband 
Ac a parish officer had diligently inquir<*d in all 
likely places for the husband’s settlement, but had 
not found any, Ac believed he had none i —lfeld: 
the search was sufficiently stated, Ac the examina- 
tions were not defective for omitting to show with 
more certainty that the husband had not a sc?ttle- 
ment in Scotland, Ii*eland, the Isle of Man, etc:., 
to which he Ac his family might have been i-eraovcd 
under Poor Belief Act, 1819 (c. 12), s. 33. — R. 
V. Leeds (Inhabitants) (1811), 5 Q. B. 916; 
Dav. Ac Mer. 304 ; 1 New Mag. Cas. 62 ; I New 
Sess. Cas. 257 ; 13 L. J. M. 0. 107 ; 3 L. T. O. S. 
179 ; 8 J. P. 617 ; 8 Jur. 534 ; 114 E. B, 1493. 
Amwtatiana : — A« to (1) Be!d. Poor Law Comrs. for Ireland 

V. Liverpool Vostry (1869), 39 L. .1. M. C. 25. Urnerallv, 

Bold. R. V. Yelvortoft (1845), B Q. B. 801. 


1148. Consent of husband — Lunatic wife.] — 

A wife having become insane Ac chargeable to the 
union in which her husband dwelt, was taken from 
his house to the workhouse of the uniouj^ Ac the 
medical officer thereof certified, under 25 Ac 26 
Viet. c. Ill, 8. 20, that the lunatic was a proper 
person to be kept in a workhouse. An order was 
then madc^ by justices for her removal alone to 
another union containing her husband’s last place 
of settlement* The husband consented to the 


removid order ; the wife was mentally incapable 
of consent : — Held : the order of removal made 
imder these circumstances did not contravene the 
policy of the law with regard to the separation of 
husband & wife, Ac was good. — B. r. Preston 
Union (1883), 11 Q. B. D. 113; 40 L. T. 104; 
ftub nom. R. v. (Iarstano Poor Law Union, 52 

L. J. M. 0. 07 ; 48 J. P. 69, D. C. 

1149. Separation of husband & wife — ^No pre- 
sumption that separation effected.] — Two justices 
ordered P., the wife of R., a Scotsman, having 
no settlement in England, Ac a lunatic, to be 
removed from parish A., where she had become 
chargeable, to parish B., which was adjudged to 
be her lawful settlement. The order did not state 
whei*c the husband was when it was made ; — 
Held : the order was not void on the ground that 
it would eilect the st?paration of husband Ac wife, 
because it was not to bo presumed that when it was 
made, the husband was residing in parish A., or 
was not residing in parish 13. — K. v. Stockton 
(Inhabitants) (1833), 6 B. & Ad. 546 ; 2 Nev. Ac 

M. K. B. 353 ; 1 Nov. Ac M. M. C. 411; 3 1j. J. M. C. 
48; llOE. R. 802. 

1150. Husband having an estate.] — A wife, who 
on being left by her husband, goes Ac resides on 
his esttite for forty days by herself does not 
thereby gain a 8(?ttli*ment for a husband, Ac there- 
fore, not for herself or cliildron. — R. v. Aythorp 
Koodino (Inhabitants) (1756), Burr. S. C. 412 ; 
2 Bott, 496. 

AnnoitUioiM : — CoDSd. It. v. BrlfUfton (1827), 7 B. & C. 546. 

Refd.Ji. V. Houtrhl/ori ]o Spriiu; (1801), 1 EuhI., 247 ; R. 

V. Martloy (180 J), 5 Kawt, 40. 

1161. Though residing elsewhere.] — Wife 

cannot b(^ removed fron? a tenement of £10 in the 
occupation of th(? husband, tliough lie resides 
elsewhere, on the ground that she could not bo 
removed from his estate?, ho liaving a subsisting 
lease at the time of her r<’moval. — IjEEDS v, 
Bla(UCFOi:dby (1764), 1 Wm. Bl. 466; 06 E. R. 
270 ; ftiib 7iom. R. v. IjKKDs (Injiabitants), Burr. 
8. (). .521 ; 2 Bolt. 163. 

Annutatinn : — Consd. U. v. St,. Ooorffo tlio Mart.yr, South- 
wark (1798), 7 Term Jlop. 4()0. 

1162. .] — (1) The wif(? of a person 

who was legally settled in A. but was a transported 
convict, went to B., Ac resided there upon an estate 
in which she was jointly intc?reste<l with her 
sisters, under their mother’s marriage; settlement : 
— Held : she was residing upon her own, & irre- 
movable. 

(2) The sessions having quasli(?d an order of 
removal botli as to such woman Ac a cl aid who 
accompanied her : —Held : they thereby virtually 
declare ‘d the child to be within the ago of nurture, 
Ac irremovable from the mother, Ac the ct. might 
presume the fact to bo so. — R. v. Brington 
(Inhabitants) (1827), 7 13. Ac C. 546 ; 1 Man. Ac 
H>. K. B. 431; 1 Man. Ac Ry. M. C. 122; 6 
L. J . O. S. M. C. 33 ; 108 E. R. 826. 

1153. Wife having own estate.] — R. v. Brington 
(Inhabitants), No. 1152, ante. 

1154. Wife having sufficient residence alone— 
Husband not having acquired irremovability.] — 
li.v. Porr Shrigley (Inhabitants), No. 1394, posL 

1166. .] — The proviso of Poor Re- 

moval Act, 1846 (c. 06), s. 1, that, where a man’s 
wife or cliildren have no other settlement than his 
own, they shall be removable when he is removable, 
& not removable when he is not, refers to the case 
of a man being legally removable, Ac not to his 
being in foci removable or not by reason of ^ 
I>resenco in the parish or absence from it. 

It is the nature of a proviso to refer to a pre- 
ceding enactment, Ac to take some cases out of it, 
which would otherwise be within it. So here the 
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general enactment ie, that a person who has resided 
five years shall not be removable, but there may 
be a case where a married woman has resided more 
than five years, her husband having resided less, 
so that, according to the enactment, the husband 
would be removable, the wife not. In such a case 
the proviso says the test for both husband & wife 
shall be, whether the husband is removable 
(Coleridge, J.). — R. v. St. Ebbe’s (Inhabitants) 
(1848), 12 Q. B. 137 ; 3 New Mag. Oas. 62 ; 3 
New Sess. Cas. 308; 18 L. J. M. C. 14; 12 
L. T. O. S. 171 ; 13 J. P. 216 ; 12 Jur. 1002 ; 
llOE. R. 818. 

Annotaiiona : — ReUL R. v. Loaden Roothinff (1849), 13 

Jur. 634 ; R. v. Kingston Union (1869), 21 L. T. 488 ; 

West Ham Union v. St. Matthew, Bethnal Green, [1894] 

A. C. 230. 

1166. Wile of marine.] — (1) The cap- 

tion of the examinations stated that they were 
taken on oath “ upon the complaint of the church- 
wardens & overseers of the parish of A.** : — Held : 
insufficient. 

(2) The wife of a marine had resided in parish A. 
from Feb. 1841, to Oct. 1846, when she became 
chargeable. At this time her husband, who had 
only occasionally resided with her during the above 
period, had been absent for six months serving at 
sea. Qu. : if she was removable under Poor 
Removal Act, 1846 (c. 66). — R. v. East Stone- 
iiousE (Inhabitants) (1848), 12 Q. B 72 ; 17 
L. .T. M. C. 166 ; 11 L. T. O. S. 329 ; 12 J. P. 791 ; 
116 E. R. 703. 

1157. — — '.^---The wife & children of 


husband being absent on Her Majesty’s service, 
the wife & children were removed to the parish of 
0. On appeal, the sessions quashed the order, 
subject to a case stating the above facts, on the 
ground that the wife & children were irremovable : 
— Held: the wife & children might bo removed 
notwithstanding Poor Removal Act, 1846 (c. 66), & 
Poor Law (Amendment) Act, 1848 (c. Ill), though 
the husband, if present, could not have been 
removed in consequence of his being a marine ; 
inasmuch as the proviso in that latter statute only 
prohibits the removal of the wife or children of a 
poison who had acquired the status of irremova- 
bility under Poor Law Removal Act, 1846 (c. 66). — 
R. r. East Stonehouse (Inhabitants) (1854), 3 
E. & B. 606 ; 2 C. L. R. 1630 ; 23 L. J. M. C. 137 ; 
23 L. T. O. S. 77 ; 18 J. P. 622 ; 18 Jur. 446 ; 
2W. R. 410; 118E. 11.1266. 

AnnoUdions : — Apld. R. v. Kingston Union (1869), 21 L. T. 

4^8^ ^Befd. R. V. Manchostor Overseers (1857), 4 Jur. 

1168. Wife of house surgeon.] — R. v, 

Norwood, No. 606, ante. 

1169. Wife of soldier.] — ^Under Poor 

Removal Act, 1846 (c. 66), s. 1, as amended by 
Poor Removal Act, 1848 (c. Ill), the status of 
removability or irremovability of a married woman 
& her children depends upon the status of the 
husband. 

Thus where a wife & her children had resided 
for upwards of five years or more in the parish of 
R., during which time her husband, an Irishmcm, 
was absent serving Her Majesty as a soldier : — 
Held: the wife & childrfm had not acquired a 
status of irremovability in the parish of K., under 
above statutes. — ^R. v, Kingston Union (1869). 
21 L. T. 488 ; 84 J. P. 549 ; 18 W. B. 138. 

1180. Wile ol lorelm sailor.] — 

woman having a settlement in parish L., but having 
I'esided for more than a year in parish G., monied 
a foreign sailor having no settlement. They 


resided together in parish G. until he left in the 
usual course of his occupation as a sailor, intend- 
ing to return, but not having made any provision 
I for his wife’s maintenance. She continued to 
> reside in parish G., & became chargeable thereto. 
At this time the husband had not resided one year 
in the parish : — Held : the woman was in*emovable 
under Poor Removal Act, 1846 (c. 66), s. 1, & 
Union Chargeability Act, 1865 (c. 79), s. 8, by 
reason of her continuous residence before &; during 
marriage ; & she was not affected by the proviso 
in Poor Removal Act, 1848 (c. Ill), s. 1. — R. v. 
St. Georgb-in-the-East (Inhabitants) (1870), 
L. R. 6 Q. B. 864 ; 39 L. J. M. O. 90 ; 22 L. T. 440 ; 
34J. P.709; 18 W. R. 787. 

Annotations : — €oiuid. R. v. St. Olave’s Union (1873), L. R. 

9 Q. B. 38. Apld^. Medway Union v, BedmlnBter Union 

(1887), 20 Q. B. D. 191. FoUd. Tewkesbury Union v. 

Birmingham Union, [1904] 2 K. B. 395. 

1161. Wife of foreigner having no 

settlement.] — ^Poor Removal Act, 1846 (c. 66), s. 1, 
as amended by Union Chargeability Act, 1865 
(c. 79), 8. 8, no person shall be removed from any 
parish in which such person shall have resided for 
one year next before the application for the warrant 
for removal. 

A married woman resided in a parish for part 
of a year with her husband, a foreigner having no 
settlement. The husband then went abroad 
intending to return. The wife continued to reside 
with her children in the parish for the remainder 
of the year, after the expii*ation of which, during 
her husband’s absence, she became chargeable to 
the parish : — Held : the married woman could not 
be removed from the parish. — Tewkesbury 
V. Birmingham Union, [1904] 2 K. B. T' " 
73 L. J. K. B. 797 ; 90 L. T. 787 ; 68 J. P. 397 ; 
20 T. L. R. 499 ; 2 L. G. R. 864 ; sub nom. 
Birmingham Union v. Tewkesbury Union, 53 
W. R. 268 ; 48 Sol. Jo. 495, D. 0. 

Annotation : — Befd. Humbledon Union v. Cnckflold Union 

(1914), 84 L. J. K. B. 1265. 

1162. Husband’s residence broken.]— R. v, 

Llanelly (Inhabitants), No. 1093, ante. 

1163. .] — R. V, Manchester Over- 

seers, No. 1109, ante. 

1164. Husband living apart.] — ^Hamble- 

DON Union v. Cuckfibld Union, No. 474, ante. 

1166. Wife absent with husband on military 
service.] — ^A husband & wife had resided for five 
years in a parish, when he enlisted for a soldier, 
& they both followed the regiment abroad for 
several years, till his death, when the widow 
returned immediately to the same parish, & after 
a month’s residence became chargeable, when an 
order was obtained to remove her to her husband’s 
parish of settlement : — Held : she had not become 
uremovable ; as the wife’s absence with her 
husband while he is on service as a soldier is not 
excepted in the Poor Removal Act, 1846 (c. 66), 
s. 1 , — Easton Overseers v. St. Mary, Marl- 
borough Overseers (1867), L. R. 2 Q. B. 128 ; 
36 L. J. M. 0. 41 ; 31 J. P. 214 ; 16 W. R. 310.^ 

1166. Meaning of removable” — Legally re- 
movable.] — R. V. St. Ebbe’s (Inhabitants), No. 
1156, ante. 

1167. Application of statute to Illegitimate 
children.] — Fulham Parish v. Woolwich Union, 
No. 503, ante. 

1168. .1 — ^Braintree Union v. Rockford 

Union, No. 604, ante. 

B. Widows. 

See Poor Law Act, 1927 (c. 14), s. 108 (4). 

1169. Irremovability for twelve months— When 
resident with husband at time of death— Widow 
of men^Ut seaman*] — ^A woman resided in parish 
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B. from her marriage in 1840 to Oct. 1864. Her 
husband died in July, 1845; & she continued to 
reside in E., being a widow, until Oct. 1864, when 
an order was made to remove lier &om E. to her 
settlement. From the time of the marriage nntil 
Feb. 1848, her husband was serving the Queen as 
a marine. He then quitted the service, & resided 
with his wife at E. until the beginning of I86O9 
when he became a seaman on board a Queen’s 
ship, & served there until Nov. 1853. He then 
returned & lived with his wife imtil the beginning 
of 1864, from which time, until his death in July, 
1864, he served as a hired seaman on board a 
packet belonging to a private co. ; & ho died at 
sea in such service : — Held : the widow was not 
irremovable xmder Poor Removal Act, 1846 (c. 66), 
s. 1 ; for that the husband, excluding the time 
during which he was in the Queen’s service as 
marine & sailor, had not resided continuously 
for a period which, joined with the time of her 
residence after his death, would make up five 
years’ continuous residence. But she was irre- 
movable under sect. 2, the facts showing that the 
husband was, at the time of his death, domiciled 
in E., with an animus revertendi, & therefore slie 
was in law resident with liim at the time of his 
death, & was irremovable for the twelve months 
following, while she remained a widow. — R. v. 
East Stonehousb (Inhabitants) (1855). 4 E. & 
B. 901 ; 3 C. L. K. 855 ; 24 L. .T. M. C. 121 ; 25 
L. T. O. S. 66 ; 10 J. P. 579 ; 1 Jur. N. S. 573 : 3 
W. R. 375 ; 119 E. R. 335. 

Annotaivm : — Reid. K. r. Manchester OvcrjOci*H (ISaT), 4 
Jur. N. S. 9. 


1170. How time of residence computed — Whether 
residence as wife may be added to residence as 
widow.] — (1) Where a pauper has resided five 
years continuously in a parish first .as a wife At 
afterwards as widow, the two periods of residence 
coalesce, so as to render her irremovable under 
Poor Removal Act, 1846 (c. 66). (2) Where an 

order of removal has been made before Poor 
Removal Act, 1846 (c. 6(i), Ac the pauper has not 
been removed, it is no ground of appeal that the 
pauper has become irremovable by virtue of the 
statute since the order was ma<le. — R. v. Glossop 
(Inhabitants) (1848), 12 Q. B. 117 ; 3 New Mag. 
Cas. 4 ; 3 New Hess. (’as. 256 ; 17 L. ,T. M. C. 171 ; 
11 L. T. O. S. 451 ; 12 J. P. 597 ; 12 Jur. 1071 ; 
116 E. R. 810. 


Annotatiims : — Ar to (1) Apld. Ih r. St. GconfO-ln-the-East 
( 1870 ), L. U. 5 Q. B. 304. Reid. Jl. v. Htowmarket (1863), 
17 Jur. 758 ; Medway Unlo.i v. Bodmlo.stor Union (1888), 
21 Q. B. B. 278. Ah to (2) Beld. R. v. Chodgravo (1849), 
12 Q. B. 200 ; It. v. Cudham (1859), 1 K. & B. 409 ; 
Salford Ovoi’BeerH v. Manchester Overseers (1863), 1 New 
Ilep. 434. Generally, Beld. K. v. Alanchestor Ovorsejers 
(1857), 29 L. T. O. S. 247 ; Tewkesbury Union r. Birming- 
ham Union, (1904) 2 K. B. 395. Hentd. U. v, St. Mary, 
Whltocliapol (1848), 12 Q. B. 120 ; West Ham Union ». 
St. Matthew, Bethnal Green Overseers (1892), 61 h. J. 
M. O. 189. 


.] — ^At the time of the applica- 
tion for a warrant to remove a pauper who had 
become chargeable to a parish which was not that 
of her settlement, she had resided there con- 
tinuously for more than twenty years ; part of 
the time as a single woman, paxt of the time as 
wife with her husband, Ac the remainder as a widow. 
The husband at the time of his death had only 
resided in the parish continuously for three years 
& a half:— HeW; the pauper was irremovable 
imder Poor Removal Act, 1846 (c. 96), s. 1. — B. 
V, Stowmabket (1853), cited in 4 E. Ac B. at p. 
904 ; 20 L. T. O. S. 268 ; 17 J. P. 663 ; 17 Jur. 
768 ; 1 W. R. 147 ; 119 E. R. 336. 

Annotation R. v, Manchester Overseers (1857), 29 

L. T. O. S. 247. 

Where break in husband’s 


residence.] — ^Pauper had lived five years in a 
parish, not that of her settlement, when she be- 
came chargeable Ac an order was made for her 
1‘emoval. At the commencement of tho five years 
lier husband resided with her in tho parish ; but 
he left her, during the five years, Ac went to live 
in America without animus revertend/L During 
the five years Ac before the order of removal, h(' 
died : — Held : the pauper was not iri’emovable 
under Poor Removal Act, 1846 (c. 6(5), s. 1, or 
Poor Removal Act, 1848 (c. Ill), s. 1. — R. v, 
Manchester (Inhabitants) (1851 ), 1 7 Q. B. 46, n. ; 
18 L. T. O. S. 92 ; 15 J. P. .To. 755 ; 117 B. B. 
1199. 

Annotation : — Beld. Wosi limn Union r. Ht. Matthew, 

Boilmal Green, [1891] A. (J. 230. 

1173. .] — R. V. Manchester 

OvERSEEiis, No. 1109, ante, 

1174. When part of husband’s resi- 

dence excluded — Absence on naval service.] — R. v. 
East Stonehousk (Inhabitants), No. 1169, ante. 

1175. Husband’s residence before marriage 

not included.] — A woman married a man Ac 
resided with him in B., for loss than five years, up 
lo the time of his death, at which timo he had 
resided in B. for more than five yeai*s : — Held : 
she liad nf)t. become irremovable from B. by Poor 
lleinoval Ac;t, 1846 (c. (56), or I’oor Removal Act, 
1848 (c. 111). — R. V. (Hjdham (Inhabitants) 
(1850), 1 E. Ac E. 409 ; 28 E. J. M. C. 105 ; 32 
E. T. O. S. 253 ; 23 J. P. 5(54 ; 5 Jur. N. S. 269 ; 
7 W. U. 1(51 ; 120 E. R. 963. 

1176r. Effect of break of residence — Within twelve 
months of death of husband — Irremovability 
destroyed.] — R. v. St. Marylkbone (Inhabi- 
tants), No. 1080, ante. 

I 

I C. Deserted Wives* 

i See Poor Law Act, 1027 (c. 14), s. 108 (3), 

1177. How Irremovability acquired — One year’s 
residence after desertion.] — ^About thirteen years 
ago, in consequence of a quarrel, a man separated 
from his wife & daughter, Afc took other lodgings 
in the same parisli, where he cohabited with 
another woman, by whom he had children, Ac 
resided with them up to tlio present time. The 
wife, shortly after the separation, having become 
chargeable to the parish, the man, under threat 
of legal proceedings by the parish officers, paid 
her 2s. 6d. a week. The wife afterwards removed 
with the daughter, who was eighteen years old, 
unemancipated, & had no settlement of her own, 
to another parish, where the allowance by the 
husband was continued, Ac where, after residing 
more than a year, mother Ac daughter became 
chargeable ; — Held : tho conduct of the man 
amounted to a desertion of his wife within Poor 
Removal Act, 1801 (c. 55), s. 3, Ac the wife was 
therefore irremovable ; but the daughter was 
removable to her father’s place of settlement, 
as the mother^ by the desertion, did not become 
the head of tho family. — R. v. St. Mary, Isling- 
ton Overseers (1870), L. R. 5 Q. B. 445 ; 39 L. J. 
M. C. 137 ; 22 L. T. 654 ; 34 J. P. 646. 

Annotation : — Bold. Southvrark Union v. City of London 

Union (1906), 94 L. T. 763. 

1178. .] — R. V. Maidstone Union, 

No. 472, ante. 

1179. .] — ^Where a married woman is, 

whether rightfully or wrongfully, sent away by 
her husband to lead a separate Ac independent life 
of her own, she is deserted by him within the mean- 
ing of Poor Removal Act, 1861 (c. 55), s. 3, A& can 
Bo^reside as to acquire the status of irremovability 
apart from him under that sect. 
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Sed, 2. — Irretmvahility : Sub-zicct. 3, C., D. <fe 
A married woman, liaving contracted habits 
of intemperance, frequently pawned^ her hus- 
band’s goods in order to procure drink, & on 
several occasions used for other purposes money 
given to her by him for payment of his rent, ® 
had conducted herself in such a manner as to 
render it impossible for her husband to keep a 
respectable home for his children. He in con- 
sequence informed her that they must live apart 
for a time ; that she might take sufficient furni- 
ture to furnish a bedroom, & he would allow her 
8a. a week ; & that she must endeavour to get rid 
of her drinidng habits, & if she did so they could 
live together again. She accordingly left him &; 
took a lodging for herself, & for eleven months he 
continued to make her the promised allowance, 
but then, finding that she had been guilty of 
adulter}% he discontinued it, & she thereupon 
went to cohabit with another man, & her husband 
never again lived with her : — Held : the husband 
had deserted his wife within the meaning of the 
Poor Bemoval Act^ 1861 (c. 66), s. 3. — Southwabk 
Union v. City of London Union, [1900] 2 K. B. 
112 ; 76 L. J. K. B. 669 \ 94 L. T. 763 ; 70 J. P. 
449 ; 64 W. B. 647 ; 22 T. L. B. 568 ; 4 L. G. B. 
730, C. A. ' 

Annotations : — Held. Kasiboume Union v. Croydon Union, 

B 2 K. B. 16 ; I’oddington Union v. St. Matthew, 
al Qi«en Union, [1913] 1 K. B. 508. 

1180. What constitutes desertion — Absence of 
husband on sea voyage.] — The wife of a seaman, 
who liad no settlement, became chargeable during 
her husband’s absence on one of his ordinary 
voyages to Calcutta : — Held : the husband’s 
absence, under these circumstances, was, for the 
purpose of the wife’s removability, equivalent 
to desertion, &> an order for her removal to her 
maiden settlement was good. Although he had 
partially provided for her maintenance during his 
absence, & returned to her at the end of the voyage, 
as he had done after previous voyages, resuming 
his residence with her in the removing parish. — 
B. V, St. Mabylebonb (Inhabitants) (1851), 10 
Q. B. 362 ; 4 New Sess. Cas. 471 ; 20 1 4. J. M. C. 
01 ; 16 L. T. O. S. 411 ; 16 J. P. 208 ; 15 Jur. 
246 ; 117 B. B. 914. 

Annotations: — Retd. B. v. Stonehoiiso (1855), 3 C. L. R. 
855 ; R. V. St. Georgo-in-the-East (1870), L. R. 5 Q. B. 
364. 


1131 . Separation of husband & wife — ^Mis- 

conduct of husband.] — li. v. St. M^by, Islington 
Overseers, No. 1177, ante. 

1182. .]— On Oct. 28, 1902, a 

married woman left her husband because he had 
contracted a venereal disease by misconduct with 
other women. On Nov. 17, 1902, on a complaint 
by her tliat her husband had deserted her, a ct. 
of summary jurisdiction granted a separation 
order under Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39). The wife never subse- 
quently cohabited with her husband. Sc she resided 
in the district of reap, union for more than a year 
previously to Oct. 0, 1008, on whch date she was 
sent to an asylum as a pauper lunatic ; — Held : 
the husband had deserted his wife within Poor 
Bemoval Act, 1861 (c. 56), s. 3 ; the separation 
order did not put an end to the desertion ; Sc the 
wife was, therefore, irremovable from reap, union. 
— Eastbourne Union v, Croydon Union, [1910] 
2 K. B. 16 ; 79 L. J. K. B! 646 ; 102 L. T. 696 ; 74 
J. P. 286 ; 26 T. L. B. 447 ; 8 L. G, B. 603, D. 0. 

1183. MlBoonduct of wife.] — B. v. 

Maidstone Union, No. 472, ante, 

1184. ,] — One night in June, 

1873, the pauper, a married woman, who had been 
drinking at a public-house with a man named W., 


with whom her husband reasonably suspected her 
of too much intimacy, came home the worse for 
drink & found the door of her husband’s house 
locked. She foi'ced her way in ; & in the morning, 
after some words, her husband threatened to lock 
her in. He then went out to his work, & when he 
came back he found his wife absent. Sc that part 
of his furniture Sc clothes had been carried away. 
The pauper took a room elsewhere, & shortly 
afterwards went away with W., with whom she 
lived in adultery imtil his death in 1879. After 
W.’s death, the pauper wrote to her husband, 
asking him to receive her back. He took no 
notice of her letter. Sc if she had gone back to him 
ho would not have received her. In Aug. 1881, 
she became chargeable to the parish of Liverpool 
as a pauper lunatic. Sc an order of justices was made 
for her removal to her husband’s parish, which 
order was confirmed by quarter sessions. Upon 
appeal against the last-mentioned order : — Held : 
the above facts disclosed no reasonable evidence 
of desertion of the wife by the husband, within 
Poor Bemoval Act, 1861 (c. 65). — B. v. Cookham 
Union (1882), 9 Q. B. D. 622 ; 47 J. P. 116, D. C. 
Annotati^ : — ^Reld. Re Duckworth (1889), 5 T. L. R. 608 ; 

Southwark Union v. caty of London Union, [1906] 2 K. B. 

112 ; EaHtbourne Union v. Croydon Union, [1910] 2 K. B. 

16 ; Paddington Union v. St. Matthow, Bethnal Groon 

Union, [1913] 1 IC. B. 508. 

1185 .’ : .] — Southwark Union v. 

City op London Union, No. 1179, ante. 


D. Children under Seven. 


See Poor Law Act, 1927 (c. 14), s. 108 (7). 

1186. Whether separated from mother — General 
rule.] — Skbpfreth Parish v. Walpord Parish 
(1730), 2 Sess. Cas. 89 ; 2 Bott, 3 ; 93 E. B. 162. 


Annotatimi N.P. R. v. Barnot Union (1888), 52 J. P. 612. 

1187. Though with mother’s consent.] 

— ^The rule, that a child witliin the age of nurture 
cannot be separated from the mother by order of 
removal, is established for the benefit of the child. 
Sc thei’efore cannot bo dispensed with by the 
mother’s consent. A woman having children by 
a first marriage, bom in parish B., married again ; 
her husband was unable to maint^ the children ; 
Sc the family became chargeable to parish A. The 
mother consented. Sc wished, that the children, 
then in the workhouse of A., Sc being within the 
age of nurture, sliould be removed to their own 
parish ; Sc two justices thereupon made an order 
for removing them to B., which the sessions on 
appeal confirmed, subject to a case. This ct. 
quashed the orders. — B. v. Birminoham (Inhabi- 
tants) (1843), 6 Q. B. 210 ; 3 Gal. Sc Dav. 153 ; 
13 L. J. M. C. 1 ; 2 L. T. O. S. 119 ; 7 J. P. 705 ; 
7 Jur. 1014 ; 114 B. B. 1228. 

Annotaxions : — ^H.P. R. v. Barnet Union (1888), 57 L. J. M. C. 

39. Be!d. R. V, Aughton (1861), 4 L. T. 244 ; Halford 

Union v. Manchester OYersoers (1882), 10 Q. B. D. 172. 


1188. •] — ^A widow whose parish 

of settlement was Aughton, but who was irre- 
movable from Leeds by a five years’ residence, ](ad 
three children. Sc being unable to maintain them, 
the Leeds board of guardians made an order for 
the admission of such three children into the 
workhouse. A few weeks afterwards the over- 
seers of Leeds obtained an order for the removal 
of these children to Aughton. The object of the 
board of guardians in sending them to the work- 
house was their removal to their place of settle- 
ment. They were sent there with the consent of 
their mother, but she was not informed that the 
result of separating her children from her would 
be their removid to Aughton. Each of the 
children at the time of the order of removal was 
under seven years of age : — Held : (1) under the 
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circumstances the separation of the cliildren from 
the mother was a fraud upon her, & the order of 
removal was bad ; (2) as the children were within 
the age of nurture, the mother could not consent 
to their separation from licr. — R. v, Aughton 
(Inhabitants) (1861), 4 L. T. 244 ; 25 .T. P. 711. 

1189. Child not under nurture of mother.] — 

A woman, settled in parish C., bore a bastard child 
there before the passii^ of Poor Law (Amendment) 
Act, 1834 (c. 76), & it was placed for nurture in 
parish W. She then married, & lived with her 
husband, in palish K., the child remaining in \V. 
The cliild, becoming afterwards chargeable to W. 
while under the age of sixteen, was removed, by 
order of justices, to C. : — Held : the removal was 
proper, & consistent with Poor Law Amendiiient 
Act, 1834 (c. 76), s. 57. — R. v. Wenduon (Inhabi- 
tants) (1838), 7 Ad. & El. 810 ; 3 Nev. & P. K. B. 
62 ; 1 Will. Woll. A 11. 27 ; 7 L. ,1. M. 0. 22. 

Amwiaiions : — ^Distd. 11. v. St. Mtiry, NowiiifirtofL (1843), 4 
Q. B. 581. Held. H. V. StiilTord, U. v. CoHtock (1839), 10 
Ad. & El. 417 ; 11. r. All Saiuta, Derby (1849), 14 Q. B. 


1190. .| — Three legitimuh; cliildrem, 

t wo above the ag(! of seven yt;ais but below the age 
of sixteen years, one under tlie age of seven years, 
were resident witli their mother, a widow, in the 
pansh of N., thcj settlement of mother & cldldrcn 
being in the parish of (\ The mother neglected 
Jier children, & was unable to support them. At 
the instance of a relative, they were taken to the 
woi'khouse of N. & there maintained by the parish 
of N., the mother remaining out of the workhouse 
in N. After the children iuid remained in the 
workhouse separate from the mother for three 
months, an order was obtained for their removal to 
C. On ajipeal, the sessions confirmed the order, 
subject to a case stating tlie above facts, &> finding 
that the admission of the ciiildren into the work- 
house was with the constant of the mother, & with 
the inimediati^ object of relieving thc) cliildren ; 
& tliat it was in every way most bemjficial to them 
to be removed thither ; & that the ultimatfi object 
of their admission was their removal to their place 
of settlement: — Held: Poor Removal Act, 1846 
(c* 66), s. 3, did not apply, both because the chil- 
dren wer(j not at the time of tin; order residing 
with thc^ mother, & because she, being chargeabh* 
in respect of the relief given to tlie children, might 
}iei*self have been lawfully removed from N. &, 
though the child under the age of seven could not 
have been removed, if the effect had been to 
sejiarate it from the motliei* so as to deprive it of 
the benefit of nui*turt;, it was nunovable, the mother 
beii^ unable to afford it nurture, & the separation 
having been bond fide brought about for the benefit 
of the child. — R. r. Combs (Inhabitants) (1856), 

5 E. & B. 892 ; 25 L. J. M. C. 59 ; 4 W. R. 243 ; 
119 E. R. 713 ; avib nom, R. v, Coombs, 20 J. P. 
516 ; 2 Jur. N. S. 255. 

Annotationa : — Apld. R. v. St. Clomeut DancH (1862), 3 

B. & S. 143. Conid. R. V. Barnet Union (1888), 58 L. T. 

047. Befd. R. V. Aufirhton (1801), 4 L. T. 244 ; St. Panora^ 

Union V. Nonvlcli Incorporation Union (1887), 18 Q. B. D. 

521. 

1191. .] — ^An Irish woman unmarried, 

6 not liaving any settlement in England, applied 
to the relieving officer of a imion for an order of 
admission to the workhouse, stating that she was 
in distress and lived in C., one of the parishes 
within the union, & expected her connnement 
that day. He declined to give her an order, but» 
told her when she became bad to go to the work- 
house & she would be admitted. In the evening 
of tile same day, finding labour coming on, she 
went to the workhouse & told the master that she 
had applied to the relieving officer for an order 
without subcess, & that she was living in C. ; she 


was admitted, & delivered of a cliild two hours 
after. The master entered the name of the 
mother in the books as casual,** &; charged her 
& her child to the common fund ; &, these entries 
liaving been laid before the guardians, the relief 
of the mother & child was chaiged to the common 
fund. After remaining in the workhouse a fort- 
night, the mother returned with her child to her 
former residence, & continued there for about 
twelve months ; she then went with her child to 
G., Sc after four months was admitted into a 
reformatory in P. The child was not admissible 
into it, &, becoming cliargeablo to G., an order for 
its removal to C. was made with its mother’s 
assent, notwithstanding Poor Remov^.! Act, 1846 
(c. 66), B. 3 : — Held : tlie child was removable, 
the mother being unable to afford it nurture. Sc 
being already separated from it. — ^R. v. St. 
Clement Danes (Inhabitants) (1862), 3 B. & S. 
143 ; 1 New Rep. 53 ; 32 L. .T. M. C. 25 ; 7 L. T. 
321 ; 9 .Tur. N. S. 437 ; J I W. R. 63 ; 122 E. R. 
55. 

1192. Admission to workhouse pro- 

cured with fraudulent intent.] — R. v, Aughton 
(Inhabitants), No. 1188, anic, 

1193. Mother cohabiting with another 

man.] — R. v, 8t. Nicholas, Ipswich, No. 1206, 
post. 

.1194. Lunatic mother — Improbable re- 

covery.] — The ct. will, in the exercise of its 
discretion, A under exceptional circumstances, 
such as the dangerous lunacy Sc improbable 
recovery of the mother, order the removal of a 
child within the age of nurture from her care, not- 
withstanding the rule established by U. v. Birmirw^ 
ham (InhabiUmts), No. 1187, anie^ that a child 
within the age of nurture cannot bo separated from 
its moiht^r liy order of rimioval, oven with her 
consent. — R. v. Hahnet Union (1888), 57 L. J. 
M. C. 39; 58 1.. T. 947 ; 52 .T. P. 612. 

1195. Orphan child.] — Tooteth Park Oveu- 
sEEus V. Woolwich (Oh uuch wardens) (1861), 25 
J. P. .lo. 355. 

1196. Illegitimate child — Follows status of 
mother -Though residence apart.] — An illegiti- 
mate child, aged one month, was put out to nurse 
by its mother. Sc such child thereafter resided 
continuously for more than tlu*ee years in the 
parish of L., in the W. II. union, Sc then became 
chargeable. The mother never resided in such 
parish, nor in any pai't of the W. H. union, during 
the period of this child’s residence there : — Held : 
the child was, notwithstanding it was illegitimate, 
not in*emovable by virtue of its residence in Ij., 
inasmuch as the mother would have been remov- 
able during the whole of such residence. — Hamp- 
stead Union v. West Ham Union (1909), 73 
J. P. 402. 


E. Children under Sixteen* 

See Poor Ijaw Act, 1927 (c. 14), s. 108 (5), (6), 

1197. General rule — Not separated from parent.] 
— A child under fourteen years, to be sent after 
father or mother. — King’s 1.<anglby (Inhabitants) 
(1726), Fortes. Rep. 323 ; 92 £. R. 872 ; sub nom. 
R. V. Kino’s Langley (Inhabitants), 1 Stra. 
631. 

1198. .] — ^WooDEND (Inhabitants) 

V. Paulspury (Inhabitants), No. 390, ante. 

1199. When removable — Children deserted by 
father — ^After death of mother — ^Parents without 
English settlement.] — R. v. All Saints, Dbbby 
(Inhabitants), No. 415, ante. 

1200. Orphan — ^Not when lather Irre- 
movable.] — R. V. Blvet (Inhabitants), No. 789, 
ante. 


J.— VOL. xxxvn. 
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8ed. 2. — Irremovability: Svb-aecU 3, E, <fc F. 

Sect, 8: Svb^sect, 1, .^1.] 

1201. .1 — Toxteth Pare Over- 

BBBRS V, Woolwich (Churchwardbnb) (1861), 
26 J. P. Jo. 366. 

1202. Mother losing irremovability.] — 

West Ham Union v. Poplar Union, No. 1081, 
ante. 

1203. Child adopted by guardians.] — 

Where the guardians of a Poor Law union have 
passed a resolution under Poor Law Act, 1899 
(c. 37), that the rights & powers of the parent of 
a child maintained by them shall vest in them, 
they are not precluded by that resolution from 
subsequently removing the child to the union in 
which it has a settlement. — ^Wantage Union v. 
Bristol Union, [1907] 1 K. B. 68 ; 76 L. J. K. B. 
25 ; 96 L. T. 118 ; 71 J. P. 64 ; 23 T. L. R. 64 ; 
61 Sol. Jo. 61 ; 6 L. C>. R. 33. 

1204. Father never having become Irre- 

movable — Though not actually removable.] — 
Doncaster Union v. Woolwich Union, No. 1061, 
ante. 


1206. What constitutes residence with parent — 
Residence In workhouse.] — Two children, each 
imder the age of Bixt(*en years, who had for some 
months rei^ded with 1 heir stepmother, went from 
her house into the workhouse, which was locally 
situated in the parish in which the stepmother 
resided ; — Held : their residence in the workhouse 
was not a residence %vith the stepmother within 
Poor Removal Act, 1846 (c. 66), & they were 
removable to the place of their settlement. — R. v, 
Leeds Overseers (1851), 4 New Sess. Gas. 710 ; 
17 L. T. O. S. 61 ; 15 J. P. 706. 

1206. .] — Three legitimate chil<lren of 

a woman aged fourteen, eleven & six, were removed 
to the place of settlement of their deceased father 
without their mother. Tlie mother, after their 
father’s death, cohabited with a man & had an 
illegitimate family bv him in parish A. The first 
three children were kept in a starving condition, 
& wandered about the neighbourhood during the 
day, & at night slept at the man’s house where the 
wife & ho cohabited. The three children had often 
been fed & clothed by their uncle, & he procured 
an order from the relieving officer of parish A. 
for their admission into the poorhouse, where they 
were teJs-en on Nov. 1, & continued down to Feb, 13, 
when the order of removal to their place of settle- 
ment was obtained. The relieving ofilcer had 
previously offered an order to the mother for the 
admission of her & the three children to the work- 
house, but she refused to go for herself, but she 
consented to the three chfidren going ; — Held : 
the three children might be removed to their place 
of settlement without the mother being also 
removed. — R. v, St. Nicholas, Ipswich (1856), 
26 L. T. O. S. 218. 


1207. 


No. 1190, ante. 

1208. 


-.]—R. V. Combs (Inhabitants), 

-J — ^A woman left her husband 

in 1895, &; went to live with another man m the W. 
union by whom she had three children. The 
w'oman, & children lived together in the W. union 
from Apr. 1902, until Feb. 28, 1906, when the 
woman died. On Mar. 2, 1906, the reputed father 
& the children, who were under the age of sixteen 
years, were admitted into the workhouse of the W. 
union, & on Mar. 8, 1906* the reputed father died 
there : — Held : by Poor Remove Act, 1846 
(c. 66), B. 3, the children were irremovable from the 
W, Union v, Wandsworth 

J- P- ^03; 4 

L. \j. R. 1062. 


Children over Sixteen. 


See Poor Law Act, 1927 (c. 14), s. 108 (3). 

1209. Unemanclpated Child.] — ^F. resided with 
her father Sd as part of his family in the parish of 
B. until, being then under the age of sixteen, she 
was, in 1847, taken into the workhouse of B., & 
remained there receiving relief from B. till 1862. 
At this time the father was settled in A. ; but, 
having resided in B. for more than five years, was 
irremovable from B. In 1848, F., being still 
in the workhouse, attained sixteen. In 1849, F.’s 
father Quitted the parish of B. In 1852, F. 
became lunatic, S& was removed from the work- 
house of B. to a lunatic asylum. On appeal against 
an order of two justices, on the guardians of the 
union comprising A., to pay to the guardians o| the 
union comprising B. the expenses of the lunatic, the 
sessions confirmed the order, subject to a case 
stating the above facts : — Held : F., beij^ un- 
emancipated Sd an infant, though above sixteen, 
had the same status of removability as her father ; 
& he having quitted B. in 1849, she then ceased to 
be irremovable under Poor Removal Act, 1846 
(c. 66), B. 1 ; & the order was confirmed. — ^R. v. 
St. Ann’s, Blacefriars (Inhabitants) (1853), 2 
E. & B. 440 ; 1 C. L. R. 492 ; 22 L. J. M. 0. 137 ; 
21 L. T. O. S. 152 ; 17 J. P. 615 ; 17 Jur. 675 ; 1 
W. R. 384 ; 118 E. R. 832. 

1210. .] — R. V. St. Mary, Islington Over- 

seers, No. 1177, ante. 

1211. .] — ^A woman, nineteen years of age, 

unemancipated, having no other settlement tl:^ 
that of her mother, who was a widow, resided for 
two years in resp. union. She then became 
chargeable, &' was removed to her mother’s place 
of settlement : — Held : being unemancipated, & 
not having gained a settlement in her own right, 
the woman was removable by virtue of Poor 
Removal Act, 1848 (c. Ill), s. 1, although she had 
resided more than a year in resp. union. — R. v. 
St. Olave’s Union (1873), L. R. 9 Q. B. 38 ; 43 
L. J. M. O. 16 ; 38 J. P. 502 ; 22 W. R. 75 ; eub 
nom. St. Olave’s Union v, St. George’s Union, 
29 L. T. 426. 


Annotation: — Ck)n8d. West Ham Uuiou v. St. Matthew, 
Bethnal Green, [1894] A. C. 230. 


1212. .] — ^Mitford & Launditch Union v. 

Wayland Union, No. 1143, ante. 

1218. .] — J^NDON Union v. Haj^ipstead 

Union (1893), 62 L. J. M. 0. 170 ; 37 Sol. Jo. 717 j 
5 R. 539. 

1214. Lunatic.]— On Oct. 17, 1864, J., 

who was then eighteen years old & living, un- 
emancipated, with his father, T., in the parish of 
A. in the S. union, was removed as a lunatic pauper 
to an asylum, where he had since continued. At 
that time both T. & J. had resided in A. for more 
than the five next preceding years. T. continued 
to reside there till 1857, when he left, & had not 
since returned. T.’s settlement, both on & since 
Oct. 17, 1864, was in the pari^ of G. J. was 
maintained in the asylum from that date, at ^e 
cost of the S. union, until, it being discovered tfiat 
T. had left A., an order of justices was, on Oct. 11, 
1869, made under 16 & 17 Viet. c. 97, s. 97, 
adjudging J. to be settled in G., & ordering G. to 
pay the preceding twelve months’ expenses of his 
maintenance, & a weekly sum for his future 
support. 16 & 17 Viet. c. 97, s. 102, provides that 
all expenses incurred for the removal, mainte- 
nance, etc., of a pauper lunatic removed to an 
asylum, ** who would at the time of his being 
convey^ to such asylum ” ** have been exempt 
from removal to the parish of his settlement ” 
by reason of some provision in ” Poor Removal 
Act, 1846 (o. 66), ** shall be paid by the guardians 
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of tho parisli wherein such lunatic shall have 
acquired such exemption,” “ & where such parish 
shall be comprised in any union same shall be paid 
by the guardians, ^ bo charged to tho common 
fund of such union ” ; ” & no order shall be made 
under any provision ” ” in this ” ” Act on the 
parish of the settlement in respect of any such 
lunatic pauper.” On a case stated for this ct. 
on an appeal to sessions by G. against the order of 
Oct. 11, 1869 i—Held : 10 & 17 Viet. c. 97, s. 102, 
applied, & the order was therefore bad ; J. was, 
at the time of his being conveyed to the asylum, 
exempt from removal to G. by reason of a provision 
in Poor Removal Act, 1840 (c. 00), with which 
the amending statute Poor Removal Act, 1848 
(c. Ill), was to be read as one : & had himself, 
though not 8ui juris, acquired 8U(!h exemption in 
A. — R. V, St. Giles Overseers (1800), 3 E. & E. 
224 ; 30 L. J. M. C. 12 ; 3 E. T. 292 ; 9 W. R. 52 ; 
121 E. R. 420 ; sub norn. St. Giles (Church- 
wardens) V, Strand Union, 25 .T. P. 227 ; 7 
Jur. N. S. 101. 

Annotaiuma : — Consd. IL SI.. Alary Arohcti, Exotcr, 
Overseers (1802). 1 R. & S. 890. Rdd. Thame Union v. 
Wandsworth Union (1871), .‘JO J. J*. 107. 

1215. .] — A iiaupor aged thirty had 

always lived with her father & mother, being unable 
to teke cai-e of hei'self. The father had lived in 
parish M. moi'o than five yeai*s when lie died in 
J 850. The pauper then lived with the mother till 
1858, when the pauper went into the workhouse, 
& wliile in the workhouse tho mother, who had 
acquired no settlement in her own right, went to 
reside in parish C. Afterwai*ds, in 1800, the 
pauper was sent from the workhouse to the county 
lunatic asylum : — Held : tho pauper’s irremovability 
fioated with the mother’s, & as, at the date of 
being sent to the asylum, the mother by breaking 
her residence was removable, so was the pauper, 
& the parish of the father’s settlement was charge- 
able with tlie maintenance. — R. v. St. Mary 
Arches, Exeter, Overseers (1802), 1 B. & S. 
890 ; 31 L. J. M. C. 77 ; 5 U. T. 037 ; 8 Jur. N. S. 
457 ; 121 E. R. 944 ; sub nom, St. Mary Arches, 
Exeter (Churc^h wardens) v, Manchester 
Union, 20 J. P. 35(5. 

AuiioUiiitma : — Consd. Alitford & Launditc.h l^ulou v. Way- 
land Union (1890), 25 Q. H. J). 164. Refd. H. «. St. Mary. 
iHllugton (1862). ;i U. & S. 46; Salford Union r. Afan- 
choster OvorseerH (1882), 10 Q. H. D. 172; We.st Ham 
Union V. St. Alatthow. lietlinal (Iroen, Union. 118921 2 
g. 13. 676. 


SECT. 3.~-REMOVAL ORDERS. 

Sub-sect. 1. — The Order. 

A. In General, 

See Poor Law Act, 1027 (c. 14), ss. 120-132. 

1216. Certainty necessary.]— Bloxom Parish v. 
Kingston Parish (1699), 12 Mod. Rep. 323 ; 88 
E. R. 1352. 

1217. Conditional order.]— Justices of the peace 
cannot make a conditiozial order of removal. — 
Oakham Parish v. Whittlehea Parish (1709), 
11 Mod. Rep. 171 ; 88 B. R. 960. 

1218. Order in form of command — To officers of 
parish to which pauper removed.] — ^Justice cannot 
command the officers of the parish whither JI. is 
sent to remove him. — St. George’s (Inhabitants) 
V, St. Oiave’s (Inhabitants) (1702), 2 Salk. 493 ; 
91 E. R. 428. 

1219. Without reference to twenty-one 

days* notice of removai.] — (1) It is no objection to 


an order of removal, that it contains an adjudica- 
tion that the pauper is settled in such a parish, 
without any express statement that the justices 
have had proof of the settlement in that parish. 

(2) It is also no objection, that it dirocts tho 
officers of the removing parish to convey the pauper 
to his last place of leg^ settlement, ^thout any 
mention of the provision in Poor Law (Amendment) 
Act, 1834 (c. 76), s. 79, that paupers shall not be 
removed without twenty-one days’ notice in writing 
to the parish to which they are sent, etc. 

(3) ” Tho churchwardens & overseers of the 
township of S,” is a sufficient description in the 
heading of an order of removal, without adding 
that it is a place maintaining its own poor. 

(4) Where an examination returned to a 
certiorari was headed, ” The examination of 
M. V., of the township of 8., & appeared on the 
face of it to be taken at 8., & stated that the exami- 
nant M. V., three children by her deceased hus- 
band, aged respectively seven years, three years, 
& one year, ” ore chargeable to 8. ” ; — Held : 
there appeared sufficient evidence before the 
justices that M. V. & her children were in- 
habiting in 8. to give tlicm jurisdiction to remove. 
— R. V, Rotherham (Inhabitants) (1842), 3 

Q. B. 77(5 ; 2 Q. B. 557, n. ; 2 Gal. & Bav. 623 ; 
12 lu J. M. C. 17 ; 6 J. P. 802 ; 6 Jur. 1086 ; 
114 E. R. 705. 

Annotaiiom : — As tit (A) Apld. K. V. HuckliigliaTtmiLlro JJ. 
(1843), 3 Q.. 13. 800 : It. %y. Klufc’s Lj'iiu Itooordor (1846), 
3 Dow. & L. 7 2 A. Kefd. 2ix />. TullorU)!! Overseers (1842), 
3 Q. 13. 792 ; Kx p. Hriffhtoii Union (1850), 14 J. P. 039. 
Generally, Mentd. Ormorod r. Uliadwlek (1847), 16 Al. & W. 

1220. Order not obligatory on parish to which 
sent.] — An order of removal is merely a warrant 
to enable tho olficers of a parish to remove 
paupers, but they are not obliged to cariy it 
into effect. — R. v. 8t. Pancras (Iniiahitants) 
(1843), 3 Q. B. 347 ; 2 Gal. & Dav. 671 ; 12 
L. J. M. C. 42 ; 7 J. P. 226 ; 7 Jur. 193 ; 114 
E. R. 539. 

Ann^tUUm : — ^Apld. R. r. Auglosea JJ. (1813), 12 Jj. J. AI. C. 

1221. Delay in execution of order.] — (1) An 

order of removal may be executed a year after it 
is signed, if the pauper’s circumstances be not 
altered in the interval. 

(2) An alteration in an order of removal by one 
justice in the presence of the other, before it is 
delivered to the parish officers, does not vitiate 
it. — R. V. LiiANWiNio (Inhabitants) (1791), 1 
Term Rep. 473 ; Nolan, 19 ; JOO E. R. 1126. 
Annotation As to (1) Beld. R. v, LiuiilJoclild (I860), 2 
E. & E. 530. 

1222. Alteration In order.l — R. v. Lianwinjo 
(Inhabitants), No. 1221, ante. 

1223. Proof of order — Secondary evidence.] — 

Pai'ol evidence of an order of removal, proved to 
bo lost, is sufficient. — R. v, Metheuinqham (In- 
habitants) (1706), 6 Term Hep. 556 ; 101 E. R. 
700. 

1224. Form of order — Whether necessary to 

show — ^Tlme when made.] — ^An order of removal, 
dated tho [ ] day of Apr. 1804, is good. — 

R. V, BRiMirroN (Inhabitants) (1805), 2 Smith. 
K. B. 277. 

1225. Made by parish maintaining its 

poor.] — R. V. Rotherham (Inhabitants), No. 1219, 
atUe, 

1226. Place where made.] — R. v. 

Halifax (Inhabitants), No. 1087, ante. 

1227. Inhabitation of parish by 

pauper.] — (1) An order of removal under Poor 


PART VL SECT. 8, SUB-SECT. 1. — A. i sessioiiB for removal of a pauper, omitted to bo vorlfled before tho order 

k. Non - fifirifioatUm of facta — On grated upon tuBulllcicnt mrounOH, cou- passed. — Bakmajit v. Gakpiner (1854), 

which affidavits founded ,] — An order of ' not bo sustained by afftdavits of facts 2 N. S. R. (James) — CAN. 

Y 
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Sect, 3. — Itchmval orders: Sub-accL 1, -4., i/., C., 
D.&E.\ 

Belief Act, 1662 (c. 12), & Poor Bemoval Act, 
1796 (c. 101), s. 1, must show upon the face of it 
that the paupers were inhabiting in the removii^ 
parish at the time of making the order ; that is 
they were in the parish for the purpose of inhabiting 
there, as contradistinguished from the piupose of 
visiting or passing through it. That' rule is 
sufficiently complied with in the ordinary form, 
which states t^t the pauper has ** come to 
inhabit ” in the parish ; it is also satisfied by 
a statement that the pauper ** intruded & came 
into the pai’ish, & is now inhabiting therein 
although in the latter form the purpose of 
the coming is not distinctly stated. An order, 
therefore, in that latter form was confirmed by 
this ct. 

(2) 'J7ie inseition of the words ** on sight 
hereof ” in the mandatory part of an order of 
removal is unobjectionable notwithstanding Poor 
Law (Amendment) Act, 1834 (c. 76), s. 70. 

(3) An order, good, in other respects, in not 
vitiated by tlie omission of any date of place. — 

K. V. St. PAUt, Oovent Gabden (Inhabitants) 
(1846), 7 Q. B. 533 ; 2 New Mag. Cas. 42 ; 2 New 
Sess. C*is. 608 ; 16 L. J. M. C. 11 ; 8 L. T. O. S. 
274 ; 11 d. P. 70 ; 10 Jur. 1081 ; 116 E. R. 689. 
Annotfilion: — to (1) Ccuifd. U. v. Slloh^ter (1840), 12 

L. T. O. S. 374. 

1228. Misdescription of parish.] — Paupers 

were removed by order of justices to a parish 
therein described as ** the pansh of Poplar, in the 
county of Middlesex.” The real description of 
the parish was All Saints, Poplar, in the same 
county ; — Held : not a material variance. — li. 
V. Buckinghamshire JJ. (1843), 3 Q. B. 800 ; 

2 Gal. & Dav. 660 ; 12 L. J. M. C. 20 ; 7 J. P. 
07 ; 7 Jur. 256 ; 114 E. B. 714. 

Anfwtathn : — Mentd. Kxp, Brighton Union (1850), 14 J. P. 

630. 

1229. ‘‘ On sight hereof.”]— R. v. St. 

Paul, Oovknt Garden (Inhabitants), No. 1227, 
ante. 

1230. Conclusiveness of order — Facts recited 
therein.] — ^An order of removal of a pauper 
described her as the ” wife of J. 0. who is now 
absent from her, & not residing with her in the 
same township ” ; — Held : it sufficiently appeared 
on the face of the order that J. 0. was not residing 
in the township in question, & the ct. coidd not 
look at affidavits as to this not being the case. — 
R. V. Leeds (Inhabitants) (1857), 6 W. R. 499. 

1231. Refusal to make order — Whether man- 
damus granted.] — ^Where justices have examined a 
pauper as to his settlement, & have refused to 
make an order for his removal, this ct. will not 
inquire into the discretion exercised by them. 

Where the overseer of parish L. applied to 
justices for an order for the removal of a pauper 
to parish B., & the justices, liaving examined the 
pauper, refused to znako the order, on the ground 
that the pauper had j^ned a subsequent settlement 
in parish L. in 1837, by i>aying rates, Ss serving 
the office of overseer there, Gie ct. refused a 
tnandamtiSf although the pauper ' could not, at 
that time, have gained a settlement in B. by those 
means. This ct. will not order justices to alter 
an examination of a pauper according to the facts, 
so as to make it sufficient evidence of a settle- 
ment.— B. V. Bogebs (1843), 12 L. J. M. C. 60 ; 

7 J. P. 240. 

Evidence— Production of parish books.] — See 
Evidence, Vol. XXII., p. 422, No. 4331. 

Production of indenture of apprentice.] — 

See Crown Practicb, Vol. XVI., p. 316, No. 1289. 


Law. 

B. Neeessity to SJtow Jurisdielion. 

See Poor Law Act, 1927 (c. 14), s. 121 ; &, 
generally. Magistrates, Vol. XXXIIl., pp. 309, 
310, 358, Nos. 286-293, 678-680. 

1232. General rule.] — If it do not distinctly 
appear on an order of removal that the justices 
who made it had jurisdiction, it is a nullity, & 
not merely voidable ; & the parish to which it 
is directed, may object to it at any distance of 
time though they never appeared against it, & 
though they have acted under it for twenty years. 
— ^R. V. Chilvbrsooton (Inhabitants) (1799), 
8 Term Rep. 178 ; 2 Bott, 718 ; 101 E. R. 1332. 
Atynoiations : — Refd. R. v. Eveuwood & Barony (1843), 3 

Gal. & Dav. 145 ; R. v. Casterton (1844), 0 Q. B. 507. 

Mentd. EUen t7. Topp (1850), 15 Jur. 451. 

1233. Matter showing local Jurisdiction — Suffi- 
ciency of.] — Where two counties have been men- 
tioned in the antecedent part of an order of removal, 
the justices maki^ the order must state them- 
selves to be justices of the proper county ; & 
it is not enough to describe themselves justices 
of the peace in for the said county, although the 
proper county were named in the mar^, & were 
also named last before such description of the 
justices. — ^R. V. Moor Critchbll (Inhabitants) 
(1801), 2 East, 66 ; 102 E. B. 203. 

AnnoUUiona : — ^N.P, R. v. 8t. Mary's, Loicjostor (1818), 1 

B. & Aid. 327. (kinsd. H. v. Casterton (1844), 6 Q. B. 507. 

Mentd. Walford v. Anthony (1831), 8 Bing. 75. 

1234. .] — An order of magistrates was 

directed to the parish of W. in the county of Rut- 
land, also to the parish of M. in the county of 
Leicester ; & the words ” (bounty of Rutland ” 
were then written in the margin, & the magis- 
trates were, in a subsequent part of the order, 
described as justices of the peace for the county 
aforesaid : — Held : it thereby sufficiently appeared 
that they were justices for the county of Rutland. 
— li. V. St. Mary's, Leicester (Inhabitants) 
(1818), 1 B. & Aid. 327 ; 106 E. R. 121. 

Annotatimis : — Confd. R. v. Countostliorpe (1831), 2 B. & Ad. 

487. Re!d. R. V. Stockton-npon-Teos (1845), 14 L. J. 

M. O. 128. 

1235. .] — An order of sessions, con- 

filming an order of removal, had in the margin 
the words ” Westmorland, to wit,” & proceeded : 
” To the overseers of the poor of the township of 
K. & to the overseers of the poor of the township 
of C. in the said county. Whereas you, the over- 
seers of K., liave made complaint imto us whose 
names are hereunto set & seals affixed, being two 
of Her Majesty’s justices of the peace & quorum 
in & for the said county,” etc. The i*est of the 
order was in the usual form, & did not further state 
the county in & for which the justices acted ; — 
Held: the jurisdiction sufficiently appeared by 
reference to the margin, which was paili of the 
order for this piupose. — ^R. v, Casterton (In- 
habitants) U844), 6 Q. B. 507 ; 1 Dav. & Mer. 
266; 1 New Mag. Cas. 169; 1 New Sess. Cas. 
449 ; 14 L. J. M. C. 6 ; 4 L. T. O. S. 172 ; 9 J. P. 
117 ; 8 Jur. 1093 ; 115 E. R. 189. 

AnnokUian : — ^Re!d. R. v, Kiog'n Lynu Recordpr (1846), 10 

J. P. 804. ♦ 

1286. .] — R. V. Stockton (Inhabi- 

tants), No. 1409, post. 

1237. .] — R. V. Devonshire JJ. 

(1845), 9 J. P. Jo. 787. 

1288. .] — B. V, King’s Lynn Re- 

corder, No. 1292, post. 

1239. .]— An order of removal, having 

” borough of D.” in the margin, reciting a com- 
pUtint ofthe overseers of a parish in the borough of 
D., to B. &; K., ” being two of Her Majesty’s 
justices of the peace having jurisdiction within 
& for the said borough,” &; not otherwise showing 
that the order was made within the jurisdiction. 
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J« bad. — Tl. t\ Ne\n"Ton Ferrers (Inhabitants) i 
( 1810), 0 Q. 11. 02 ; 7 L. T. (). S. 203 ; 10 J. P. ' 
,Io. 338 ; 116 K. 11. 1187. 

Afhnolation : — ^Apld. It. r. Ci-owuii ( 1 81'J), 1 Now AIiiw. 1 3. I 

1240. .1 — 11. V , St. Giles in the 

Fields (Inhabitants), No. 1282, 

1241. .] — H. V , St. Paul, Covent 

Garden (Inhabitants), No. 1227, ante, 

1242. .] — B. V , Hammersmith (In- 

habitants), No. 1406, post, 

1248. .] — R. V , Tifpield (Inhabi- 

tants) (1858), 22 J. P. Jo. 784. 

1244. Necessity to show two Justices acting.] — 
An order of removal must state that it was made 
by two justices. — Walton 1*arish v. Chester- 
field Parish (1096), 5 Mod. Rep. .322 ; 87 E. R. 
082. 

Jurisdiction not shown — Power of High Court to 
quash on certiorari— Although appeal available.]-— 

Sec Crown Practice, Vol. XVI., p. 130, No. 2008. 

C, Signature and Seal, 

See Poor Law Act, 1927 (c. 14), s. 121 ; &, 
generally. Magistrates, Vol. XXXIIT., p. 358, 
Nos. 676-077. 

1245. Signature — By justices separately — ^Void- 
able.] — An order of removal, signed by two justices 
separately, & in difleitmt counties, is only voidable, 
not void ; & the parish wishing to avoid it, must 
ai)peal to the next sessions. — K. v, Stotpold 
(iNHABrrANTs) (1792), -1 Term Rc]). 590 ; Nolan, 
00; lOOE. R. 1190. 

1246. Abbreviations.] — An order of removal 

puij)orted to be made by two justices for the 
jurisdiction, but did not set forth their names in 
full ; in signing the order, one justice abbreviat(‘d 
his Cluistian name, the other denoted his Cliristian 
name by an initial only. The examination on 
which the order was made purported by its caption 
to have been taken by two justices for the juris- 
diction ; & the jurat was “ sworn before us the 
said justices,*’ A was signed in the same manner 
as the order : — Held : in each case, the signatures 
were sufficient. — R. v, Worthenbury (Inhaiji- 
TANTS) (1845), 7 Q, R. .555 ; 1 New Mag. Cas. 
352 ; 2 New Sess. Cas. 13 ; 14 L. .1. M. V>, 144 ; 

5 L. T. O. H. 173 ; 9 .7. P. 007 ; 9 .lur. 510 ; 115 
E. K. 698. 

1247. Impressed seal.] — It is not necessary that 
an order of justices should be sealed with wax. 
An impression made in ink with a wooden block, 
in the usual place of a seal, is suffici(mt, when the 
document pun>orts to be given under the hands 

6 seals of the justices, & is in fact signed &> delivered 
by them. — R. v, St. Paul, Covent Garden 
(Inhabitants) (1845), 7 Q. B. 232 ; 1 New Mag. 
Cas. 292 ; 1 New Sess. Cas. 617 ; 14 L. J. M. C. 
109 ; 9 J. P. 441 ; 9 Jur. 442 ; 115 E. R. 470. 

Annotations Befd. In the floods of Morley (1«G4). 3 Now 
Rep. 6U1. Mentd. R. v. St, Anno. WeNtniJntitor (1846), 7 
Q. B. 241 ; Hoodin^ii ITnlnii v, Ipswich Union (1830), 
25 Q. B. D. 143. 

D. By Whom Made. 

See Poor Law Act, 1927 (c. 14), s. 121 ; Metro- 
politan Police Courts Act, 1839 (c. 71 ), s. 14 ; 
Stipendiary Magistrates Act, 1858 (c. 73), s. 1. 

1248. Whether by quarter sessions.] — The 
sessions cannot make an original order of removal. 
— R. V , Bond (1080), 2 Show. 503 ; 2 Bott, 732 ; 
69 E. R. 1000. 

1249. Two Justices of the peace — Not necessarily 
of division In which removing parish situated.] — 

Removing need not bo by justices of the division. 
— ^Anon.. (1696), 2 Salk. 473 ; Sett. & Rem. 272 ; 
01 E. R. 407. 

.1 — ^Ware (Inhabitants) v, Stan- 


stead-Mount-Fitciiet (Inhabitants) (1700), 2 
Salk. 488 ; 01 E. R. 419. 

Amwtathn Reid. R. v. Wykes (1738). 2 Sira. 1092. 

1251. .] — Tlie complaint may be to one 

justice, the ord«‘r of removal must bo by two. — 
R. V, Westwood (Inhabitants) (1718), 1 Stra. 
73 ; Sett. & Rem. 82 ; 2 Bott, 088 ; 93 E. B. 
392. 

1252. One a churchwarden of removing 

parish.] — An order of i*emoval, signed by two 
justices, one of whom, at the time, was church- 
warden of the removing parish, is bad. — B. v. 
Great Yarmouth (Inhabitants) (1827), 0 B. & 0. 
040 ; 0 Dow. & By. K. B. 082 ; 4 Dow. & Ry. 
M. C, 401 ; 5 L. J. O. S. M. C. 73 ; 108 E. R. 
589. 

Disqualification of Justices by interest as 

ratepayer.] — See Magistrati^s, Vol. XXXIII., p. 
290, Nos. 63-07. 

1253. In absence of pauper.]^— Under the 

Poor Removal Act, 1795 (c. 101), s. 2, an order of 
justices, suspending their order made for the 
removal of a pauper to his place of settlement, 
on account of sickness, may be made, though ho • 
were not brought before the justices at the time 
of such orders made ; the plain intent & precise 
object of ilie statute being to extend the power of 
suspension to all cases where orders of removal 
may be made ; & orders of removal may be made 
though the paupers to be removed be not brought 
personally before the magistrates ; however fit 
that is to be done whore it may bo done. — R. v, 
Everdon (Inhabitants) (1807), 9 East, 101 ; 
103 E. R. 512. 

Annotttiiom : — Conid. R. v. LlaTilInchid (ISOO), 2 10. &; E. .^30. 
Mentd. it. r. O’Uotuicll (1843). 2 L. T. O. 8. 24S. 

1254. - — Examination by one Justice — Form of 
order.] — An order of removal made by two justices, 
upon the examination of the pauper taken by one 
of them, pursuant to Poor (Settlement Jc Removal) 
Act, 1809 (c. 124), B. 4, need not state the special 
circumstances of taking the examination, etc. — 
R, V. South Lynn, All Saints (1815), 4 M. dc S. 
354 ; 105 E. R. 805. 

1255. Justice of the quorum.] — Poor Relief 

Act, 1002 (c. 12), 8. 1, is entirely repealed by Poor 
Removal Act, 1795 ((;. 101), s. *1, & it is iherefort^ 
no longer necessary for the removal of a pauper 

. that one of the removing justices should be of the 
quorum. 

Qu, : whether the mayor Ac ex-mayor of a 
borough are constituted justices of the quorum 
for the borougli by 5 & 0 Will. 4, c. 70. — R. v. 
Llangian (iNHABiTANi’S) (1803), 4 B. A S. 249; 
2 New Rep. 240 ; 32 L. J. M. 0. 225 ; 8 L. T. 422 ; 
27 J. P. 500 ; 10 .Tur. N. S. 10 ; 11 W. K. 770 ; 
122 E. K. 453. 

B. To Whom Directed. 

See Poor J^w Act, 1927 (c. 14), ss. 121, 130. 

1256. Necessity for certainty.] — How far an 
order of removal shall not bo good, by reason of 
the imcertainty of the place, to which tlio persons 
removed are sent. — R. v. Grimston (Inhabitants) 
(1720), 1 Bam. K. B. 11 ; 94 B. R. 8. 

1257. Rejection of surplusage.] — An order 

of removal was directed to the churchwardens & 
overseera of the parish of L. In fact L. was a 
vill, & there were no churchwardens in it : — Held : 
the word “ churchwardens ” might be rejected 
as surplusogt;, Ac the sessions might, under 5 Geo. 2, 
c. 119, s. 1 , amend the order by inserting in it the 
words “ or vill.” — R. v. Amlwch (1825), 4 B. & C. 
757 ; 0 Dow. & Ry. K. B. 020 ; 3 Dow. & Ry. 
M. C. 303 ; 107 B. R. 1242. 

Annotations Eeld. R. V, Liverpool, Rt Lancaster (1860), 
*U T P 046 MmiM, R, OaoAU MS.M). 16 O, 11. 975. 
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1258. Place not maintaining its poor.] — ^Paupers 
were removed to the township of B. ; the township 
does not maintain its own poor, hut is in the parish 
of B„ which does : — Held : the order was informal, 
but the sessions might amend it. — B. v, Bingley 
(Inhabitants) (1833), 4 B. & Ad. 607, n. ; 2 Nev. 
& M. K. B. 103 ; 1 Nev. & M. M. C. 145 ; 2 L. J. 
M. C. 97 ; 110 E. R. 508. 

Annotation : — ^Beld. R. v . Liverpool, lie Lauoaster (1800), 24 
J. P. 646. 

1269. Waiver of objection.] — ^R. v. West- 

moreland JJ., No. 1042, ante. 

1260. Township not included in any union.] — 

Union Chargeability Act, 1806 (c. 79), does not 
apply to a union consisting of a single parish. 

Where, therefore, by an order of the Poor Ijaw 
Board, the township of H. was directed to be 
governed by a board of guardians & was not 
comprised within any union, & an order was 
obtained by the overseers of such townsliip & 
directed to the churchwardens & overseers of the 
poor of the township of D., which township, with 
others, is compri^d within the N. union : — Held : 
the order was well directed. — ^R. v. Northwich 
(1807), L. R. 2 Q. B. 383 ; 8 B. & S. 364 ; 36 L. J. 
M. C. 57 ? 31 J. P. 617; 16 W. R. 742 ; sub nom. 
R. V. Northwich, He Northwich Union & 
IltTNSLET Overseers, 16 L. T. 321. 

F, Inclusion of More Than One Pauper. 

1261. Whether order bad — Where settlements in- 
dependent.] — Tliough the parishes are the same, 
yet different persons cannot bo removed by the 
same order upon independent settlements. — 
Chewtoi^ Parish v. Compton Martin Parish 
( 1721), 1 Stra. 471 ; 93 E. R. 641. 

1262. .] — ^wo persons cannot bo 

removed by one order, although to the same parish, 
if their settlements are independent of each other. 
— R. V. Tutton & (Crompton Martin, Somerset- 
shire Parish (1721), 11 Mod. Rep. 350 ; 88 E. R. 
1080. 

1263. .] — It is no ground for quashing 

an order of removal, that it I'emoves a mother & 
son having settlements independent of each other. 
— R. V, Aij. Saints, Nkwcastijk-ppon-Tyne 
(Inhabitants) (1841), 1 Q. B. 428 ; 1 Gal. & Dav. 
133 ; 10 L. J. M. C. 89 ; 5 J. P. 695 ; 5 Jur. 914 ; 
113 E. R. 1197. 

G, The Complaint. 

See^ 7iou)t Poor Law Act, 1927 (c. 14), s. 121. 

1264. Made to one Justice.] — W are (Inhabi- 
tants) V. Stanstead-Mount-Fitchet (Inhabi- 
tants) (1700), 2 Salk. 488 ; 91 E. R. 419, 

AnmitfUmn ZMstd. H. r. Wykes (1768), 2 Stm. 1092. 

1265. .] — R. V. Westwood (Inhabitants), 

No. 1261, ante. 

1266. Necessity to state order made upon com- 
plaint — Of proper authorities.] — An order of 
removal must not only state it to have been made 
upon complaint, but upon complaint of the parish- 
officers. — weston-Rivers (Inhabitants) v. St. 
Peter’s, Marlborough (Inhabitants) (1095), 2 
Salk. 492 ; 2 Bott, 070 ; Fold’s Poor Laws, 3rd ed. 
84 ; Holt, E. B. 610 ; 91 E. R. 423 ; sub nom. 
R. V. WooTTON Rivers (Inhabitants), 6 Mod. 
Rep. 140 ; 12 Mod. Rep. 89 ; sub nom. Wotton 
Rivers v. Marlborough (Inhabitants), Carth. 
306 ; Sett. & Rem. 167 ; sub nom. Wootton 
Rivers v. St. Peter’s, Marlborough, 3 Salk. 
254 ; sub nom. WooTEN Rivers (Inhabitants), 
Sett. 6c Rem. 18 ; svib nom. Marlborough Case, 
Comb. 354. 

AwuiatUm .'^-Contd. R. v. Cdbeok (1840), 12 Ad. & El. 161. 


1267. .]— Anon. (1710), 1 Sess. Cas. K. B. 

0; 93E. R. 2. 

1268. .1 — ^An order of removal must state 

that a complaint was made to the justices. — 
R. V . Hareby (Inhabitants) (1738), Andr. 361 ; 
96 E. R. 435. 

Annotation : — Retd. R. r. Bedingham (1844), 1 Now Sess. Cas. 
106. 

1260. .] — R. V. Stockton (Inhabitants), 

No. 14Q9, post. 

1270. Whether necessary to state nature of 

complaint.] — Sedgebury Parish v. Humbleton 
Parish (1713), 1 Sess. Cas. K. B. 30 ; 03 E. R. 11. 

1271. Not stated to be on oath.] — ^An order 

of two justices need not state that the complaint 
was made upon oath. — R. v. Standish with 
Langtree (Inhabitants) (1740), Burr. S. C. 150 ; 
2 Bott, 671. 

1272. Need not be in wrltlng.]-~R. v. Beding- 
HAM (Inhabitants), No. 1295, post. 


11. Stalement of Chargeability. 

See Poor Law Act, 1027 (c. 14), s. 121. 

1278. Whether actual adjudication of charge- 
ability must appear on face of order.] — Order 

WOLVERTON & SOLDEN (INHABITANTS) (1701), 
Fortes. Rep. 314 ; 92 E. R. 868. 

1274. .] — Complaint that H. is likely to be 

chargeable, not enough without adjudication ; 
but, whereas it appears to us, on complaint, etc., 
that H. is likely, etc., is sufficient. — S uddle- 
COMBE (Inhabitants) v. Burwasii (Inhabitants) 
(1701), 2 Salk. 491 ; 91 E. R. 421. 

Annotation Eefd. R. PlttB (1781), 2 Doug. K. B. CG2. 

1276. .] — Order of removal of certificate 

man must adjudge him to be actually chargeable. 
— MAI.DEN (Inhabitants) v. Fletwick (1703), 2 
Salk. 630 ; 91 E. R. 461. 

1276. .] — Order quashed for want of the 

words that pauper is chargeable. — ^W illerton 
Parish v. Waddington (1713), 1 Sess. Cos. K. B. 
127 ; 03 E. R. 38. 

1277. .] — Teeijby Parish v. Willerton 

Parish (1718), 1 Stra. 77 ; 93 E. R. 396 ; sub 
nom. Anon., 1 Sess. Cas. K. B. 124. 

1278. .] — It appearing to us, that he is 

likely to become chargeable, is sufficient, without 
saying to the parish from whence removed ; for 
it is not to give a jurisdiction, but only the reason 
of the judgment (per OuR.). — R. v. Witham- 
bupbb-Moijtem (Inhabitants) (1719), 1 Stra. 
142 ; 93 E. R. 430. 

1270. .] — Osgathorpe Parish v. Dise- 

worth Parish (1746), 2 Stra. 1266 ; 93 E. R. 
1105 ; Sid) nom. R. v. Osgathorpe (Inhabitants), 
Burr. S. C. 201. 

Annotations : — ^FoUd. R. v. Wick St. Lawrence (1833), 6 

B. & Ad. 62G. Biefd. R< v, C'liarlbiiry iSc Walcott (1843), 

13 L. J. M. C. 19. 

1280. •] — St. Ann’s, Westminster v. St. 

James, Westminster (1844), 4 L. T. O. S. 112« 

1281. Pauper coming to inhabit & settle.] — 

Where an order of removiJ stated that J. and her 
five children “ have lately intruded & come into 
the parish of St. G., & have become actually 
chargeable to the same ” : — Held : this was not a 
sufficient statement that the paupers had ^me to 
inhabit or settle in St. G. within Poor Relief Act, 
1602 (c. 12). — ^R. V. Willats (1846), 7 Q. B. 610 ; 
1 New Mag. Cas. 340 ; 14 L. J. M. C. 167 ; 6 L. T. 
O. S. 172 ; 9 J. P. 861 ; 9 Jur. 609 ; 116 E. R. 
683 ; svd> nom. R. v. Wollatts, 2 New Sess. Cas. 6. 

1282. •] — ^An order of removal stated, 

** whereas complaint haer been made unto me, one of 
her Majesty’s justices of the peace in & for the 
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Middlesex (one of tho police magistxates 
of the metropolis, sitlang at the police court, 
Great Marlboraagh Street, in the parish of St. 

Westminster, within the metropolitan 
police di^rict), by the churchwardens & overseers 
of, etc., that J. & E. are lately come into the parish, 
^^avounng to settle there contrary to law ; 
& it appeareth imto me, etc., & I do adjudge that 
toey are become chargeable to the parish,” etc. : — 
Held: (1) the juris<fiction of the single justice, 
M a police magistrate, sufficiently appeared on the 
face of the^ order. (2) The order was bad, 
inasmuch as it did not purport to have been made 
jyon any complaint of tho actual chargcability of 
the paupers. — R. v, St. Giles in the f^LDS (In- 
H^iT^s) (1846), 7 Q. B. 529 ; 1 New Mag. Gas. 
578 ; 2 New Sess. Gas. 389 ; 15 L. J. M. G. 122 ; 

; 

115E. R. 588. 

R. fj. 8fc. Paul'H, Covent Garden (1846), 

1283. .] — B. V. St. Paul, Covbnt 

Gabden (Inhabitants), No. 1227, ante. 

1284. Whether name of place to which charge- 
able essentlal.]-~The adjudication need not men- 
tmn wliat parish the party is likely to become 
chargeable to. — M aidstone Parish v. Dething 
Parish (1720), 1 Stra. .S93 ; 93 E. R. 588. 

1285. — Order of removal bad for want of 

an adjudication of the parish to which the pauper 
was chargeable. — R. v. Spalding (1734), 2 Sess. 
Gas. K. B. 290 ; 93 E. R. 212. 

Annotation ;~Refd. R. v. Gayer (1757), 1 Burr. 245. 

1286. Proof of chargeablllty — Relief given within 
district.] — Examinations showed relief to the 
pauper’s husband in a foreign parish ; relief to the 
pauper in a foreign parish ; & a former order of 
removal unappcaled against. The first ground of 
appeal denied the settlement of the pauper’s 
husband or of the pauper in applt. parish ; the 
fifth complained that a copy of the former order 
of removal not appealed against had not been sent 
to appits. The other grounds of appeal raised 
specific issues as to chargcability & relief. At the 
trial the relief was abandoned ; appits. called on 
resps. to prove the former order, insisting that the 
first ground of appeal traversed it ; resps. proved 
that a copy had been sent, & refused to prove the 
former order, contending that it was not traversed 
by the grounds of appeal ; & sessions decided that 
resps. were right : — Held : as reaps, objected that 
no copy of the former order had been sent, they 
were precluded from taking any other specific 
objection to the former order under the general 
ground of appeal ; though the poor of the city 
of Norwich were supported by a common fimd, 
the chorgeability of a pauper inhabitating in 
Norwich is, in respect of foreign parishes, to the 

S articular parish in which he is inhabitating. — 
V. St. M^y, Bungay (Inhabitants) (1849), 12 
Q. B. 88 ; 4 New Mag. Gas. 1 ; 3 New Sess. Gas. 
714 ; 19 L. .T. M. G. 39 ; 14 L. T. O. S. 219 ; 13 
J. P. 779 ; 14 Jur. 242 ; 116 E. R. 779. 


J . Adjudication of Pauper*8 Settlement. 

See Poor Law Act, 1927 (c. 14), s. 121. 

1287. Must appear on face of order.] — Place of 
last legal settlement must be adjudged. — Sr. Giles, 
Gbipplbgatb (Inhabitants) v. Hackney (In- 
habitants) (1697), 2 Salk. 478 ; 91 E. R. 411. 
AnnoUAUm .-—Betd. R. v. Pitts (1781), 2 Doug. K. B. 6d2. 

1288. .] — An order of removal must aver 

that the place where was the place of the pauper’s 
” last legal settlemient.” — ^Trowbridge Parish v. 
Weston (1697), 6 Mod. Rep. 326 ; Holt, K. B, 

prjn , ,'>,7 fn fi po ■* . ^ . n^r»^«TTkr''"' 


V. Weston Parish, 2 Sidk. 473 ; Sett. & Rom. 
240. 

1289. .] — In an order of removal it is not 

sufficient that the pl^e of ^ hist legal settlement 
appears in the complaint ; it must also appear in 
the adjudication of tho justices. — B ury v. Arundel 
( 1696), 2 Bott, 080 ; sub nom. Berry (Inhabi- 
tants) V. Arundel (Inhabitants), 2 Salk. 479 ; 
Sett. & Rom. 250 ; 91 E. R. 412. 

Annotation: — ^Betd. R. v. Qlaston, Rutlandshlro (1728), 2 

Seas. Cas. K. B. IIU. 

1290. .] — Order of removal should say last 

settlement. — R. v. Bakbwel Parish (1700), 
Fortes. Rep. 307 ; 02 E. R. 864. 

1291. .] — ^Justices must adjudge the place 

to which a pauper is removed to be the place of 
his last legal settlement. — R. v. Westwood 
(Inhabitants) (1718), 1 Stra. 73 ; Sett. & Rem. 
82 ; 2 Bott, 088 ; 93 E.'R. 392 ; sub nom. West- 
wood-Hay (Inhabitants), Fortes. Rep. 303. 

1292. Form of order.] — ^Where an order of 

removal was in the following form : — ” borough 
of L., on the complaint of tho churchwardens, etc., 
of tho parish of M., in the borough of h. aforesaid, 
unto us whose name &; seals are hereunto set, 
two of her Majesty’s justices of tho peace in & 
for the said borough, that S. W. (the pauper), etc., 
now inhabit in the said parish of M. not liaving 
gained a legal settlement. Iso are now actually 
chargeable to the) said parish ; wo, the said justices, 
upon due proof made thereof, as well on the 
examination of the said S. W. upon oath, as other- 
wise, likewise upon due consideration had of the 
premises, do adjudge the same to be true ; & wo 
do likewise adjudge that the lawful settlement of 
the said H. W. is in tho ‘‘ township of B.”, etc. 
” Given under our hands & seals Aug. 18, 1845 ” ; 
— Held: (1) it sufficiently appeared that the 
order was made by the justices in tho borough of 
L., & consequently within tho jurisdiction ; 
(2) though tho adjudication was stated to be made 
” upon oath, as otherwise ” yet the ct. would not 
intend tliat the justices adjudicated upon any 
evidence which was not upon oath, & that the 
words ” as otherwise ” must be construed to mean 
other legal proof ; (3) tho order was sufficient, 
without a further statement of an examination 
into the pauper’s settlement at B. — R. v. King’s 
Lynn Rkcoudbu (1840), 3 Dow. & L. 725 ; 1 
New Mag. Gas. 584 ; 2 New Sess. Gas. 334 ; 15 
J.. J. M. G. 93 ; 7 L. T. O. 8. 117 ; 10 J. P. 804 ; 
10 Jur. 640. 

Annotaiions: — Aa <0 (1) Diltd. R. v. Chatham (1810), 11 

L. T. O. S. 200. Generaily, Be!d. R. «. St. Paul, CJoveut 

Garden (1846). 7 Q. B. 533. Hentd. Oriuerod v. Chadwick 

(1847), 16 AI. & W. 367. 

1293. Sufficiency of adjudication — Removal of 
wife & children.] — Eglium Parish v. Hartley 
WiNTLY (1713), 1 Sess. Gas. K. B. 44 ; 03 E. R. 
13. 

1294. .] — An order for the removal of 

a married woman, not stating her to bo such, 
her children to Y., adjudging that the lav^l 
settlement of her & her children is in Y., was held 
well without adjudging that Y. was her husband’s 
settlement. — ^R. v. Yspytty (Inhabitants) (1816), 

4 M. & 8. 52 ; 105 E. R. 754. 

1295. .] — An order for the removal oC 

a pauper, his wife, their six children, recited 
that it was made upon complaint of the overseers 
of the poor of the parish of B., & adjudged the 
place of the last legal settlement of the pauper, 
his wife, & their six children, to be in the parish 
of E. The examinations sent to appits. with the 
order included a copy of the informatton & com- 
plaint of J., one of the ovmeers of the poor of B., 

Tf «fi fii{< ] nf fh 
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appeal, that the application oX J, was made on 
behalf & with the consent of the parish olTlccrs 
of B. generally: — Held: (1) under these circum- 
stances the complaint was sufficient to found the 
order of removal ; (2) as the order contained an 
adjudication that tlie settlement of the children 
was in B., it was not necessary to state that they 
had not gained a settlement for themselves. 

(3) The examination of the pauper, after setting 
foith a settlement alleged to have been gained by 
him in applt. parish, by hiring & service with one 
B., stated tlmt he had six children, aged respectively 
eighteen* sixteen, fourteen, twelve, nine & four 
years ; &, amongst other instances of relief, that 
on several of his wife’s confinements on the birth 
of the children, whilst residing in resp. parish, he 
h^ been allowed medical attendance upon his 
wife, by & at the expense of applt. parish : — Held : 
the dates of such relief sufficiently appeared 
by the examination. 

(4) Applts. in one of their grounds of appeal, 
objected “ that the pauper never acquired a settle- 
ment in E. by during & service, or by any other 
means”: — Held: Linder this ground of appeal, 
the sessions were right in admitting evidence to 
show that- the relief given by applts. had been 
given under a mistaken belief that the pauper had 
acquired a^ settlement in tlieir parish by the hiring 
& service with S., set forth in the exan; {nation. 


(6) Under Poor Belief Act, 1002 (c. 12), s. 1, 
the complaint upon which an order of removal 
is made need not be in writing. — R. v, Bedinoham 
(Inhabitants) (1844), 5 Q. B. 653 ; Dav. & Mer. 
98 ; 1 New Mag. Cas. 2 j 1 New &ss. Cas. 105 ; 
13 L. J. M, C. 75 ; 3 L. T. O. 8. 52 ; 8 J. P. 
060 ; 8 Jur. 377 ; 114 E. R. 1395. 

M to (1) Be!d. R. v, Vickery (1817), 16 L, J, 
As to (4) CoiiBd. R. 1’. >¥1(16001111)0 in the Moor 
0847), 0 Q. n. 8U4. Diitd. R. v. Bucknell (1854), 18 Jur. 
533. Held. R. V. St. Giles, Colchester (1848), 12 Q. B. 13 ; 
R. V, St. Mary, BuDgay (184U), 12 Q. B. 38. aenerally, 
Refd. R. V, >Vatford (1846), 9 Q. B. 626. 


1296. Adjudication of settlement of mother & 
iUef^timate child— In same parish.] — (1) The 
copies of all the examinations sent, under Poor 
Law (Amendment) Act, 1834 (c. 76), s. 79, must 
show on the face of them that they were taken 
before two i^gistrates ; & it is not sufficient 
that the magistrates who take the first examina- 
tion, which sets out their character as such, sign 
their names to the subsequent examination. 

(2) It is not an objection to an order of removal 
of a mother & her illegitimate child, that it ad- 
judicates the settlement of both the mother & 
child to be in the mother’s parish. — ^B. v. Shipston 
UPON Stour (Inhabitants) (1844), 6 Q. B. 119 ; 
1 Dav. & Mer. 123 ; 1 New Mag. Cas. 41 ; 1 New 
Sees. Cas. 230 ; 13 L. J. M. C. 128 ; 3 L. T. O. S. 
160 ; 8 J. P. 536 ; 8 Jur. 492 ; 116 E. B, 46. 
Ani^ioM,-—As to (1) Diitd. R, v. EUesmoro (1849), 12 
Mantd. Parkea v, Parkos (1852), 

16 Jur. 1003. 


1207. Reason for adjudication — ^Need not be 
^ven— If bad, vitiates order.]— (1) T. adjudged 
last legally settled at A, as living twp years there 
as a yearly servant ; good — ^because where the 
reason in order not plaiffiy bad, but only circum- 
^nces omitted to make completely good, ct. 
intends them in support of orders ; as where 
childrm are^ removed under their father’s settle- 
ment, if their settlement is adjudged to be there. 
Ages need not be set out. 

p) Where the reason is plainly no reason, the 
order cannot be good (per Cur.). — ^B. v. Btandeh 
1 Cm. K. B. 28; 

Vo J£. R. o. 


1298. Sedgbbury Parish v, 

nuMBiJSTON Parish (1713), 1 Bess. Cas. K. B. 
36 ; 93 E. B, 11. 

1299. .] — Order of adjudication. 

wherein is a reason which may be good, will be 
so intended. 

Wliere justices give a reason which cannot 
possibly be a reason, their order shall be quashed ; 
but where they adjudge a settlement, & give a 
reason,. which may be a good one, as being born 
there, the ct. will suppose that all necessary 
circumstances were had (per Cur.). — Bt. John 
Baptist Parish, Peterborough v. Spalden 
(1713), 1 Bess. Cas. K. B. 37 ; 93 E. B. 11. 

1800. ,] — ^B. V, Botiierhasi (In- 

habitants), No. 1219, ante. 

K. Deacription of Pauper and Family. 

1801. Order for removal of pauper & ** his 
family ** — Void for uncertainty.] — An order to 
remove a pauper & his family is bad on accoimt 
of the generality of the word “ family.” — B. v. 
Wangpord, Suffolk (Inhabitants) (1698), 1 
Ld. Baym. 395 ; 91 E. B. 1162 ; sub nom, Wang- 
FORD Parish v. Brandon Parish, Holt, K. B. 
674 ; Carth. 449 ; svb nom. Anon., 2 Salk. 482 ; 
Comb. 478. 

Annotaiiona .‘—Retd. R. v. Homlljigton (1777), 1 Doug. K. B. 
9, n. ; 11. V. Everdou (1807), 0 East, 101 ; R. r. Tavistock 
(1823), 3 Dow. & Ry. K. B. 426. 

1802. .] — Johnson’s Case (1699), 2 

Salk. 486 ; 91 E. B. 417 ; sub nom. B. v. Johnson, 
2 Bott, 686. 

Annoiai-Um .‘—Apia. Beaston Parish r. Sclsson Parish (1718), 
1 Stra. 114. 

1808. .] — Order of justices to remove 

a man and his family is ill. — B. v. (Inhabi- 

tants) (1700), 1 Com. 86 ; 92 E. B. 972. 

1304. — ^Ware (Inhabitants) v. 

Stanstead-Mount-F^chet (Inhabitants) (1700), 
2 Salk. 488; 91 E. B. 419. 

Annotatwn: — Reid. R. v. >Vyko8 (1738), 2 Stra. 1092. 

1306. .] — B. V. Kirpord (Inhabi- 

tants) (1700), 12 Mod. Bep. 398 ; 88 E. B. 1405. 

1306. .] — Order to remove a man & 

his family, being too general, bad, — B. v. Great 
Aulnb (1728), 2 Sess. Cas. K. B. 77 ; 93 E. B. 
149. 

1307. Void as to family only.] — 

Order to remove A. & family bad as to family ; 
but adjudication that it was the place of the last 
legal settlement is well enough. — Beaston Parish 
V. ScissoN Parish (1718), 1 Stra. 114 ; 93 E. B. 
418 ; sub nom, Sizeton Parish v. Beeston 
Parish, Sett. & Bern. 88. 

1308. .] — B. V. Bisley (In- 

habitants) (1729), 1 Barn. K. B. 264 ; 94 B. B. 
182. 

1809. Children — ^Necessity for name.] — Orders of 
removal must particularise children, & set out 
their ages. — ^Bostem v. Plixton (1710), 1 Sess. 
Cos. K. B. 10 ; 93 E. B. 8. 

1810. .] — Order removing wife^dc 

children too general ; ergo quashed as to children. 
— Abergenny Parish v. Langhany (1714), 
1 Sess. Cas. K. B. 76 ; 93 E. B. 23. 

1311. .1 — K. V. Stilton (Inhabitants) 

(1731), 1 Barn. K. B. 448, 465 ; 94 E. B. 301, 313. 

1312. .] — B. V. WlTHERNWTCK (IN- 

HABITANTS), Ho. 1578, post. 

1818. Necessity to specify ages— Adjudica- 

tion as to settlementO — ^Petworth Parish (1711), 10 
Mod. Bep. 25 ; 88 E. B. 609 ; nom. Bingmebe 
Parish v. Pei^vobth Parish, Sett. & Bern. 28. 

1814. .] — ^B. V. Brahshaw (In- 

habitants) (1736), Burr. S. C. 98. 

Annatation Md. H. v. Heyop (1846), 2 New Sess. Cas. 270. 
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1816. ,] — Jt. r. ITsculm (In- 

habitants) (1739), BiiiT. S. C’. 138 ; 2 Boti, 094. 

1316. .J — An order removing children 

must mention their ages. — R. v. Trintty Parish, 
Chester (1721), 8 Mod. Rep. 337 ; 2 Sees. (^as. 
K. B. 70 ; 88 E. It. 210. 

1817. .] — R. i\ St. BoTOiiPii’s Ai.d- 

GATE (Inhabitants) (1728), 1 Bam. K. B. 130; 
94 E. R. 90. 

1818. Removal without parents — Whether 

necessary for order to show parents dead.] — ^An 

order of justices I’emoving nurse cliildren to their 
derivative settlement without taking notice of the 
death or settlement of their parents, is good. — 
R. v. Bucklbbuuy (Inhabitants) (1780), 1 Term 
Rep. 164 ; 99 E. R. 1032. 

jimtotcUion : — ^Beld. 11. v. Birniiiighaiii (1843), 7 J. P. 70.5. 

1310. Name or description of pauper.] — 

Southell Parish v. Needweix Parish (1712), 
Sett. & Rem. 35 ; 2 Bott, 093. 

L» Sicknefta Producing Pernianenl Diaabiliiy* . 

See. Poor Law Act, 1927 (c. 14), ss. 121, 124, 125. 

1320. Whether order must negative such charge- 
ability.] — R. V. Goole (Inhabitants), No. 1390, 
post. 

1321. .] — It is not necessary to negative, in 

an order of removal, tliat the pauper did not 
become chargeable in respect of rolhif made 
necessary by sickness or accident. — R. v, Llanj>og- 
get (Inhabitants) (1849), 3 New Sess. (^as. 517 ; 
3 New Mag. Cas. 150 ; 13 L. T. O. S. 115 ; sub nom. 
R. V. liANOOCKJET (INHABITANTS), 13 J. P. 285. 

1322. Order not showing such chargeabiUty — 
Appeal on ground of sickness not producing perma- 
nent disability.] — Though it does not appear on 
the order or examinations that ili(^ charg(‘- 
ability of a jiauper was occasioned by i-c'licjf given 
on account of sickness, yet it is a good ground of 
appeal that such was the case, & that, such sick- 
ness was not shown to be likely to j)roduce per- 
manent disability. 

Paupers became chargeable by sickness on 
Apr. 20, 1816. Shortly after th(i passing of 
Poor Removal Act, 1846 (c. 66), Aug. 26, 1846, 
they were removed by an ordei* whicli did not state 
the sickness, or that tlie justices were satisfied that 
it would not produce permanent disability ; — 
Held : such omission was a good ground of appeal. 
— R. V. Ihiious llAituwicK (Inhabitants) (1849), 

12 Q. B. 168 ; 3 New Sess. Gas. 510 ; 3 New Mag. 
Gas. 157 ; 18 L. J. M. G. 177 ; 13 L. T. O. S. 113 ; 

13 J. P.280 ; 13Jur. 533; 110 E. R. 830. 
Annotation Apld. U. r. Bucknell (1854), 3 E. & B. 587. 

1323. .] — Pontypridd Gnion v, 

Cardiff Union (1913), 77 J. P. Jo. 361. 

1324. Order declaring chargeabiUty due to 
permanent disabUity — Conclusive as to fact.] — 
Where, under Poor Removal Act, 1846 (c. 66), s. 4, 
a warrant for the removal of a pauper on account 
of sickness or accident is granted by justices of the 
peace, who state therein that they are satisfied 
that the sickness or accident will produce per- 
manent disability no appeal lies to quarter 
sessions against this statement. — R. v, St. Mary 
& St. Andrew Whittlesey Overseers (1863), 
3 B. & S. 432 ; 32 L. J. M. G. 78 ; 7 L. T. 676 ; 9 
Jur. N. S. 820 ; 11 W. R. 310 ; 122 E. B. 163. 

1325. Whether necessary to state in order — 
Where wife removed owing to illness of husband.] — 
Poor Removal Act, 1846 (c. 66), s. 4, by which 
“ no warrant shall be granted for the removal of 
any person becoming chai^eable in respect of relief 
made necessary by sickness, imless the justices 
granting the warrant shall state in such warrant 
that they are satisfied that the sickness will pro- 


duce permanent disability,** appUes only to the 
case of sickness of the person removed. 

Where a man, in consequence of sickness, left 
his wife & childi'en in resp. parish & went into an 
hospital in another, & Ids wife &; children became 
cliargcable to resp. parish : — Held : an order for 
their removal to the parish of his settlement need 
not state that the justices were satisfied that the 
sickness would produce permanent disability. — 
R. V. St. George, Middlesex (Inhabitants) 
(1862), 2 B. & S. 317 ; 31 L. J. M. G. 85 ; 6 L. T. 
791 ; 26 .1. P. 151 ; 8 Jur. N. S. 714 ; 121 E. R. 
mill. 


M» Service of Order. 

See Poor l^w Act, 1927 (c. 14), s. 125. 

1326. Service by post — Delivery on Sunday.] — 
By Poor Ijaw (Amendment) Act, 1834 (c. 76), s. 79, 
no pauper shall be removed under any order of 
removal until twenty-one days after a notice of 
cdiargeabdity, accompanied by a copy of the order 
At of the examination, shall have been sent, “ by 
poster otherwise,” by the overseers of the parish 
obtaining the order, to the overseers of the parish 
to whom the order is directed : — Held : admitting 
that the delivery of those documents in the 
ordimiry manner would be service of an order or 
process within Sunday Observance Act, 1677 
(c. 7),s, 6,tlHJ transmission of them by post under 
lN)or Jaw (Amendment) Act, 1834 (c. 76), s. 79, 
where, by the ordiniiry course of post, they reached 
on Sunday the liands of the overseers of the parish 
to whom the order was directed, was not void by 
Sunday Observance Act, 1677 (c, 7), s. 6. — H. v. 
IjEominster (Inhabitants) (1862), 2 B. & 8. 391 ; 
31 J.. .1. M. C. 95 ; 6 L. T. 216 ; 26 J. P. 342 ; 8 
.Iiir. N. S. 793 ; 121 E. R. 1119. 

1327. Where order suspended— Service within 
reasonable time.] — A suspemded order of removal 
must be S(*rve(l within a reasonable time. There- 
fore, where afi order oC removal was made & 
suspended on the sjime day, on account of the ago 
& infirmity of the pauper ; A: she survived threci 
years, but no notice of the order of removal was 
S(*rved on the parish to which she was ordered to 
b(^ i*emoved, till aftt*r her death ; — Held : the 
service was not; within a reasonable time, A6 the 
order of ivmoval was void. — R. v. IjAMPBTER 
(Inhabitants) (1824), 3 B. & G. 454 ; 5 Dow. Ac 
Ry. K. B. 310 ; 2 Dow. Ac Ry. M. G. 437 ; 3 L. J. 
O. H. K. B. 85 ; 2 Bott, 705 ; 107 E. R. 802. 
Annotation : — Consd. H. r. Poiikrhl»rc (18.‘J2), :i H. & Ad. 538. 

X. Suspension of Order, 

Sec Poor Jaw Act, 1927 (c. 14), ss. 12 (a), 124, 
125. 

1328. Time for suspension.] —By Poor Removal 
Act, 1794 (c. 101), s. 2, “ in case any poor person 
shall** “be brought before any’* “justices** 
“ for the purpose of being removed from ** his 
place of sojourn “ by virtue of any order of 
removal,** “ Ac it shall appear to the ** “ justices 
that such poor person is unable to travel, by reason 
of sickness or other infirmity,’* “ the ** “ justices 
making such order of removal ** are required Ac 
authorised to suspend the execution of the same, 
until satisfied that it can be executed without 
danger to the person to bo removed ; Ac the 
suspension is to be indorsed on the order ^ of 
removal : — Held : under this statute the suspension 
of the execution of an order of removal of a pauper 
can only be made by the justices at the same tune 
as the order of removal itself ; tlie justices being, 
aRer that time, fundi officio, — R. v. Llanllbchid 
(Inhabitants) (I860), 2 E. Ac E. 530 ; 29 L. J. 
M. C. 102 ; 24 J. P. 548 ; 6 Jur. N. S. 198 ; 8 
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W. H. 214 ; 121 E. B. 199 ; svb notn. Llanl- 

UQCBID (CnUECIIWABDENS & OVBBSEBIIS) V. 

PiSTYLL Parish Officbbs, 1 L. T. 326. 

AnnUoHon : — R. v. Soiilcoutco (1868), L. R. 4 Q. B. 33. 

1329. Failure to suspend at proper time — 

Procedure.] — Where an order of removal not sus- 
pended at the time of the making of the order & 
not appealed against cannot be executed at the 
expiration of the twenty-one days by reason of the 
sickness of the pauper, the justices may make a 
fresh order of removal & suspend the same without 
any formal auperaedeas or notice of abandonment 
of the previous order. — ^A tcham Union v. Birm- 
ingham Union (1878), 60 J. P. 297, D. 0. 

1830. Period of suspension.] — ^By Poor Bemoval 
Act, 1794 (c. 101), B. 2, if it appear to the justices 
that any person ordered to be removed is unable 
to travel through sickness, or that it would be 
dangerous for him to do so, they may suspend the 
execution of the order until they are satisfied it 
may be executed without danger to any person 
who is the subject thereof ; & the charges incurred 
by such suspenEdoB may by the justices be directed 
to be paid by tHe parii^ of settlement, in case any 
removal shall take place, or in case of the death 
of such popr person before the execution of such 
order. By Poor (Settlement & Bemoval) Act, 
1809 (c. 124), s. 8, where any order of removal shall 
be suspended on account of the dangerous sickness 
of any person thereby directed to }y removed, 
the execution of such order shall also be suspended 
for the same period with respect to every other 
person named therein. On Nov. 19, 1860, an order 
was obtained for the removal of .T. & E. his wife 
from St. M. to S., Sc on the same day the order was 
suspended on account of the sickness of J. & he 
remained incapable of being removed until he 
died on Juno 13, 1861. Shortly before J.’s death 
E. became unable to travel by reason of sickness. 
Sc continued sick until she died in Apr. 1867, 
having in Mar. 1866, become irremovable under 
Union Ohargeability Act, 1865 (c. 79 h s. 8, by 
reason of having resided befoi*e Nov. 1860, for one 
year in St. M. without receiving parish relief. 
An order liaving been obtained after the death of 
E. by St. M. on S. for the Gxi)enses of mainte- 
nance of E. subsequent to the death of J., under 
Poor Bemoval Act, 1794 (c. 101), s. 2; — Held: 

(1) although the order of removal was suspended in 
consequence of the sickness of .1., it continued sus- 
pended as to E., & all the expenses of her main- 
tenance up to Mar. 1866, must be paid by S. ; 

(2) the order for the payment of the expenses was 
rightly made in Apr. 1867, on the death of E., 
although she had become irremovable in Mar. 
1886, by virtue of Union Ohargeability Act, 1866 
(c. 79), s. 8. — B. V. ScuLCOATKS Overseers (1868), 

L. B. 4 Q. B. 33 ; 9 B. & S. 911 ; 38 L. J, M. C. 33 ; 
19 L. T. 315 ; 83 J. P. 63 ; 17 W. B. 100. 

1331. Liability for maintenance during sus- 
pension.] — ^A pauper settled in O. met with an 
accident while resident in M., which made biTn 
chargeable. Sc was relieved by M. The pauper 
being incapable of removal in consequence of the 
accident, an order of removal to O. was made. Sc 
immediately suspended : — Held : under Poor 
Bemoval Act, 1795 (c. 101), s. 2, O. was liable to 
the expenses incurred by M. after the order. — ^B. v. 
Oldtand (Inhabitants) (1886), 4 Ad. Sc El. 929 : 2 
Bar. & W. 4 ; 6 Nev. Sc M. K. B. 629 ; 3 Nev. Sc 

M. M. C. 651 ; 6 L. J. M. 0, 04 ; 111 B. B. 1033. 

1382. Recovery of expenses of maintenance — 

Warrant of dlstmss — Justices cannot Inquire into 
validity of order— Backli^ of warrant.]— Poor 
Bemoval Act, 1794 (c. 101), s. 2, after enabling 


justices to suspend orders of removal of poor 
persons. Sc to order the charges thereby incurred 
to be defrayed by the pauperis pari^, Sc to direct 
the charges to be levied by warrant of dMress, 
enacts tlmt if the parties against whom it is issued 
are out of the junsdiction of the justice granting 
the warrant, it shall be indorsed by some other 
justice within whose jurisdiction they are. This 
is peremptory on the latter upon request made. — 
B. V. Kynaston (1800), 1 East, 117 ; 2 Bott, 
697 ; 102 E. B. 47. 

AnnotaHon : — ^Bald. R. v. St. James, Bury St. Edmunds 

(1808), 10 East. 25. 

1388. Issue of warrant.] — ^An 

order of removal was suspended ; but afterwards, 
the pauper having died, the siispension was taken 
off, Sc an order was made for costs, under Poor 
Bemoval Act, 1794 (c. 101), s. 2, upon the parish 
to which the removal had been made. Neither 
order was appealed against. After the time for 
appeal had expired, application was made to a 
magistrate for a distress warrant, the costs havii^ 
been demanded Sc not paid. On the hearing, it 
was objected that, since the expiration of the time, 
the parish, to which the removal was ordered, had 
discovered that there had been a five years* 
residence in the removing parish, under Poor 
Bemoval Act, 1846 (c. 66). The magistrate, on 
this objection, refused the distress warrant : — 
Held : ho was bound to issue it, the objection, if 
valid, being one which could bo taken only by 
appe^ against the order for costs. — W illiams 
(1853), 2 E. & B. 84 ; 118 E. B. 700 ; sub nom. 
Exp. Williams, 22 L. J. M. 0. 125 ; 17 .Tur. 763. 
Annototion .‘—Bold. R. u. Hlgfflnson (18G2), 2 U. & S. 471. 

1334 .]— In Feb. 18.53, 

application was made for a distress warrant, to 
enforce payment of a sum of money exceeding £20 
ordered in Oct. 1852, to be paid for the cost of 
maintaini^ a pauper, recently dead, during the 
whole period of the suspension of an order for his 
remov^, made in 1841, Sc forthwith Sc thence- 
forward until the death of the pau;]^er, suspended 
on accoimt of his inability from sickness, to be 
removed. The pauper had resided in the removing 
parish for five years next before the application 
for the warrant of removal. Sc it was contended that 
the costs of maintaining the pauper subsequent to 
the Poor Law (Amendment) Act, 1847 (c. 110), 
were chargeable to the common fund of the union. 
Sc not to the parish of the settlement. The justice 
refused to pant the warrant ; — Held : the objec- 
tion shotdd have been taken by appeal to the 
sessions, where the amount might have been 
reduced. Sc as there had been no appeal, the 
magistrate was bound to issue his distress warrant 
to enforce payment. — B. v. Parkinson (1853), 
21 L. T. O. S. 113 ; 17 J. P. 619 ; 1 W. B. 327. 

1835. .] — I^on an applica- 

tion, under Poor Bemoval Act, 1704 (c. 101), s. 2, 
for a warrant of distress to levy the charges incurred 
by the suspension of an order of removal, the justice 

payment, \ut is bound to enforce it by issifing ^ 
warrant. This holds even where, by reason of the 
amount ordered to be paid not exceeding £20, 
there is no appeal against the order. — B. v. 
Hiooinbon (1862), 2 B. & S. 471 ; 31 L. J. M. O. 
189 ; 8 Jur. N. S. 1176 ; 121 E. B. 1148 ; sub nom. 
B. V. North Biding of Yorkshirb JJ., 6 L. T. 
351*; 26 J. P. 629. 

1886. When recoverable— Pauper neither 

dead nor legally removed.! — ^In Apr. 1843, an order 
was made lor we removal of a pauper from parish 
B. to parish 0., Sc was suspended the same day ; Sc 
€. was served with notioe of the order of removal 
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on Apr. 17, 1843. On Aug. 20, 1840, Poor Removal 
Act, 1846 (c. 66), came into operation. Pauper 
had resided in B. five years next hef ore the nn juicing 
the oMer. In Sept. 1847, execution of the order 
was directed by another order of justices ; & the 
pauper was removed to C. Aiterwards O. appealed 
against the first order : — 'Held : (1) the appeal was 
too late, inasmuch as Poor Settlement & Hemovai 
Act, 1800 (c. 124), s. 2, makes the time of appealing 
against a suspended order run from the time of 
service of the order, & not from the removal ; & 
Poor Removal Act, 1846 (c. 66), s. 1, does not give 
any power of appeal against the removal itself ; 
(2) the order of Sept. 1847, which, after directing 
the execution of the first order, ordered C. to pay to 
B. £100 for charges incurred by the suspension, 
must be quashed on appeal, since Poor Removal 
Act, 1796 (c. 101), s. 2, gives such expenses only 
in the case of the death or removal of the pauper ; 
& here the pauper was not dead, & the removal, 
being illegal under Poor Removal Act, 1 846 (c. 66), 
s. 1, was as no removal. — R. v. Ohedgrave 
(Inhabitants) (1840), 12 Q. B. 206 ; 4 New Mag. 
Cas. 9 ; 4 New Sess. Cas. 69 ; 19 L. .T. M. C. 64 ; 
14 L. T. O. S. 200 ; 14 J. P. 242 ; 14 Jur. 266 ; 
116E. R. 846. 

Annotations: — Aa to (2) Befd. Hill v, Thorncroft (1861), 7 

Jiir. N. S. 16.3 ; R. v. Soulcoates (1868), L. U. 4 Q. B. 33. 

1337 , ,] — In A.pr. 1843, an order 

was made for removal of a pauper from parish B. 
to parish C., &; was su^ended the same day ; & 
O. was served with notice of the order of removal 
within ten days. On Aug. 26, 1846, Poor Removal 
Act, 1846 (c. 66), came into operation. In Sept. 
1847, execution of the order was directed by 
another order of justices ; &, at the same times 
they ordered payment, by 0. to B., of the expenses 
of maintenance from Apr. 1848, to Sept. 1847 

the pauper was removed to 0. Ho had resided 
in B. five years next before the execution of the 
order. Afterwards 0. appealed against both 
orders. The sessions confirmed both. On cases 
rese^ed for tliis ct., the order of removal was 
confirmed on the ground that the appeal was too 
late ; but the order for iiaymont was quashed, on 
the ground that the case was not within Poor 
Removal Act, 1794 (c. 101), s. 2, the pauper not 
being dead, nor, in consequence of Poor Removal 
Act, 1846 (c. 66), s. 1, legally removed: — Held: 
neveitheless, after the decision of this ct., B. was 
entitled to an order on C. for the same expenses of 
maintenance, the settlement having now been 
finally adjudged to be in C., so as to bring the case 
within Poor Law (Amendment) Act, 1834 (c. 76), 
s. 84. — ^R. V. WODEHOUSE (1860), 16 Q. B. 1037 : 
117 E. R. 762. 

1338, ,] — SCULCOATES 

Overseers, No. 1330, ante. 

1839 . Illegal removal — Order finally 

confirmed.] — An order was made for the removal 
of a pauper, but suspended on account of his 
sickness. During the suspension Poor l^moval 
Act, 1846 (c. 66), came into operation, & rendered 
the pauper irremovable, l^e suspension was 
subsequently taken off, & the pauper removed. 
On appeal against the order of removal, the order 
was confirmed, on the ground that due notice of 
appeal had not been given : — Held : the removing 
parish were under Poor Law (Amendment) Act, 
1834 (c. 76), ss. 84 & 101, entitled to an order on 
the parish to which he was removed, for the costs 
of maintenance incurred during the suspension of 
the order, although the removal was unauthorised 
in law, on the ground that the pauper had been 
finally adjudged to belong to the l^t named parish, 

that Poor Law (Amendment) Act, 1834 (c. 76), 


applied to suspended orders. — R. v. Chedgravb 
Overseers (1860), 4 New Mag. Cas. 163 ; 4 Now 
Sess. Cas. 310 ; 16 L. T. O. S. 148 ; svib nom. Be 
OUEDQRAVE OVERSEERS, 20 L. J. M. C, 23; 14 
Jur. 1092. 

1340. Acquisition of setUement during 

suspension.] — The power given to magistrates 
under Poor Removal Act, 1794 (c. 101), s. 2, of 
ordering the charges incurred during the suspension 
of an onier of removal, to bo paid by the parish to 
which the order is made, is confined to two cases 
only, viz. the death or removal of the pauper ; & 
therefore, where a pauper, during the suspension 
of an order of remov^, became irremovable in 
consequence of an estate descending to him : — 
Held : such a cose was not within the Act ; ds 
the pauper, not having been removed, no order for 
the payment of any charges incurred during the 
suspension of the original order of removal, could 
be made. — R. v. Chaopord (Inhabitants) (1821), 
4 B. &i Aid. 235 ; 106 E. R. 023. 

Annotatinna : — ^DisM. H. v. Chedfirrave (1840), 12 Q. B. 206. 

Reid. H. V. Souiooatos (1868), L. R. 4 Q. B. 33. 

1341. Order not suspended.] — An* 

order of removal was mode on Oct. 6, 1863, & a 
copy thereof, with notice of chargeability, was 
duly sent. The pauper was, at the time of the 
order, pregnant, &> could not be removed under the 
order till Mar. 9, 1854, when a demand was made 
for the costs of her maintenance from the time of 
the service of the copy of the order. Upon an 
information, under Poor Law (Amendment) Act, 
1834* (c. 76), 8. 84, for non-payment of those costs : 
— Held: (1) Summary Jurisdiction Act, 1847 
(c. 43), s. 35, by which nothing in the Act shall 
“ extend to any warrant or order for the removal 
of any peimon ” did not except from the operation 
of the Act an order made upon an information 
j under Poor Law (Amendment) Act, 1834 (c. 76), 
s. 84, & therefore the information must be laid 
within six months, in pursuance of Summary 
Jurisdiction Act, 1847 (c. 43), s. 11 ; (2) Poor Law 
(Amendment) Act, 1834 (c. 76), s. 84, did not 
apply where the removal was delayed by the iUness 
of the pauper ; & therefore, if the information hod 
been laid within six months, the removing parish 
could only have recovered the costs of maintenance 
for twenty-one days after the service of notice of 
chargeability. — Hill v. Thorncroft (1860), 3 
E. & E. 257 ; 30 L. J. M. C. 62 ; 25 J. P. 262 ; 7 
Jur. N. S. 163 ; 9 W. R. 06 ; 121 E. R. 438 ; aub 
nom. Coixumpton v. Brighthelmbton, Ex p. 
IIowssj, 3 L. T. 318, 

Annotation : — ^Be!d. R. v. Boulcoates (1868), h. R. 1 Q. B. 33. 

1342. Amount recoverable.] — R. v. Soul- 

COATBS Overseers, No. 1330, ante. 

1343. Limitation of time as to recovery.] — 

Hux V. Thorncroft, No. 1.S41, ante. 

1344. Application for recovery — Whether 

by summons or ex parte.] — Where an order for the 
removal of a pauper has been suspended in con- 
sequence of the pauper’s inability to travel, an 
application to justices by the removing union, for 
an order for the payment by the union to which 
the pauper belongs, of the costs of his maintenance 
during the period of suspension, must be made upon 
summons & not ex p . — ^R. v. Wilkinson, [1801] 

1 Q. B. 722 ; 66 J. P. Jo. 203 ; aub nom. R. v. 
West Riding of Yorkshire JJ., 60 L. J. M. C« 
122 ; 7 T. L. R. 483, D. O. 

1345. Order lor — ^Must show Jurisdiction.] — 

Justices, by a regular order, having the county as 
venue, removed a pauper to his settlement ; ds 
they, at the same time, by indorsement on the 
order of removal, suspended the execution on 
account of his illness. Afterwards one of the same 
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justices & another justice, by order indorsed on 
the first order, directed a removal ; &, by a 
contemporaneous order, similarly indorsed, they 
directed payment of expenses. The last two orders 
did not, either by venue in the margin or statement 
in the body, show that they were made in the 
county : — Held : they were bad for this fault ; & 
they were quashed on certiorari, — R. v, Chowan 
(Inhabitants) (1849), 14 Q. B. 221 ; 4 New Mag. 
Cas. 13 ; 3 New Hess. Oas. 603 ; 19 L. J. M. C. 20 ; 
14 L. T. O. S. 172 ; 14 J. P. 207 ; 13 Jur. 1099 ; 
117 K. R, 88. 

Amendment.] — An 

order made by two justices, described tlierein as 
“ acting in & for the county of S.,*’ for the removal 
of a pauper from B., in that county, to H., also in 
that county, was on the same day, suspended by 
them, in consequence of the illness of the pauper. 
On his death a second order was made, by indorse- 
ment on the first, by two other justices, for the 
payment, by the parish officers of H., of the 
expenses incurred by the suspension of the first 
order. In this order the justices described them- 
selves as acting “for the borough of B.** This 
order contained no statement, in the mar^n 
or tlie body, of the particular locality in which 
the justices were sitting. The last mentioned 
order having been brought up by certiorari^ the 
ct. amended it, without costs, undi Quarter 
Sessions Act, 1849 (c. 45), s. 7, by altering the 
words “ for the borough of B.“ to “ in & for the 
borough of B. ** ; holding that there were necessarily 
sufficient grounds in proof before the justices, 
sitting in their judicial capacity, of the locality in 
which they were sitting, to have allowed of their 
drawing up the order as amended. — R. v, IIetj:jng- 
T.Ey (Inhabitants) (1859), 1 E. & E. 749 ; 28 
L. J. M. C. 167 ; 23 J. P. 628 ; 5 Jur. N. 8. 626 ; 

7 W. R. 413 ; 120 E. R. 1091. 

Anrwtaiions : — ^Befd. K. v. Livori>ool, ifr Lancontor (I860), 

24 J. 1*. 646 ; R. t?. Bradlaugh (1875), 43 J. P. 125. 

1347. Order for removal of husband & 

family — Suspended during illness of husband — 
Whether further order necessary to remove wife on 
death of husband.] — ^Where husband &; wife & their 
cliildren were removed by an order of justices to 
the place of their last settlement, & that order was 
suspended as to the husband, until it should be 
made appear that he was sufficiently recovered 
to bo able to travel ; the wife & children being 
1 ‘cmoved after his death, without any subsequent 
order, is no reason for the sessions to quash that 
order on appeal, nor to quash another order for 
payment of tlie charges of sucli suspension. — R. 
V. Engijcfield (Inhabitants) (1811), 13 Blast, 
317 ; 104 Bl. R. 392. 

jfntiotnlion : — ^Befd. H. r. Sculooatos (1868), L. 11. 4 Q. B. 33. 

1348. Appeal — ^Tlme for.] — (1) By Poor 

Removal Act, 1794 (c. 101 ), s. 2, the party aggrieved 
by an order of justices, directing payment, to the 
amount of above £20 of the charges &: costs of the 
suspension of an order of removal, on account of 
the illness of the pauper, may appeal to the next 
sessions, in like manner as against an order of 
removal, though he omit to give notice of such his 
appeal within tliree days after the demand of 
such charges & costs ; by. which he makes himself 
liable to a distress for the amount. 

(2) If on appeal the former order be vacated, or 
the amount of the charges to be paid be reduced, 
the surplus, if before levied by distress, must be 
refunded. — R. v, Bradford (Inhabitants) 
(1807), 9 East, 97 ; 103 E. R. 510. 

1840. Suspension by agreement between parish 


Law. 

officers.] — There is nothing illegal in an agreement 
between the parish officers of two different parishes 
that an order obtained by one for the removal of 
a pauper to the other should not bo executed, & 
that the pauper should be allowed to reside in 
what would otherwise be the removing parish, 
the officers of the parish to which lie was to bo 
removed indemnifying the ratepayers of the other 
parish against any charge in respect of him. 
Such an "agreement is binffing personally upon the 
persons who enter it as parish officers. 

In declaring upon such an agreement, the con- 
sideration being “ the pauper’s being allowed to 
reside in the parish ” of wliich pits, were the 
officers, it being shown that they were such officers, 
& as such had obtained an order for the pauper’s 
removal : — Held : the consideration sufficiently 
appeared to move from pltfs. — ^Bennett v. Batten 
(1850). 4 New Mag. Cas. 97 ; 15 L. T. O. S. 181 ; 
14 J. P. 558. 

O. Abandoning Order, 

See Poor Law Act, 1927 (c. 14), s. 126. 

1350. Supersedeas by Justices — Order given In 
error.] — Justices of peace may supersede their own 
order quia improviae emanavit. 

If the pauper had been removed, the supersedeas 
would have been void (per Cur. ). — ^Pancras Parish 
V, Rumbald Parish, Sussex (1716), 1 Stra. 6 ; 1 
Sess. Cas. K. B. 106 ; 2 Bott, 661 ; 93 E. R. 349. 
Annotaiimta : — Consd. H. v, Norfolk J.I. (1822), C> B. Sc Aid. 

484. Reid. K. V. West Ridiiu? JJ. (1842), 2 Q. B. 7U5 ; 

U. V. Htaylcy (1843), 3 U. B. 357. Mentd. Barrons r. 

Lusconibo (1835), 5 Nov. & M. K. B. 330. 

1361. After sealing & delivery.] — R. r. 

Anglesea JJ., No. 1354, post, 

1362. Whether appeal necessary.] — ^Whero 

an order of removal has been executed, & by con- 
sent of the removing parish Sc the magistrates 
making it, it is superseded, & the paupers taken 
back, it is in the discretion of the sessions to enter 
an appeal against it or not, according as they may 
think that justice requires it, in order to compel 
i^esps. to pay the costs of maintenance, etc., 
incurred by applts. before the order was super- 
seded. — R. V, Norfolk J.T. (1822), 5 B. & Aid. 
484; 1 Dow. & Ry. K. B. 69 ; 1 Dow. & Ry. M. C. 
17; 106 E.R. 1268. 

Annotaiions Consd, Borons v, Luscotnbo (1835), 3 Ad. Sc 

El. 580. Distd. R. V. Middlesex JJ. (1840), 11 Ad. Sc El. 

809. Consd. R. V. Altomun (1841), 10 Ad. Sc El. 099 ; R. 

V. West Ridlnfl: JJ. (1842), 2 O. B. 705. Beld. R. v. 

Stayley (1843), 3 Q. B. 357. Mentd. R. v. Bird, Ex p. 

Noedos, [1898] 2 Q. B. 340. 

1363. Abandonment of order — Costs — ^Rlght of 
appellants.] — ^An order of removal was, at the 
instance of the removing parish, Sc after the pauper 
had been removed Sc an appeal lodged at sessions, 
superseded by an order of the i*emoving justices, 
which recited that the removing parish had dis- 
covered the original order to be founded on an 
incorrect examination : — Held : the supersedeas 
was too late. Sc applts. had a right to insist on the 
appeal being heard ; Sc the sessions having refused 
to hear it, a mandamus issued commanding them to 
enter continuances Sc hear. — R. v, Middlesex JJ. 
(1840), 11 Ad. & El. 809 ; 3 Per. & Dav. 459 ; Woll. 
32 ; 9 L. J. M. C. 59 ; 4 J. P. 283 ; 4 Jur. 915 ; 
113 E. R. 622. 

AmMiaiUma : — ^Reld. R. V, BrigrhtheliDBton Dlroot/>r8 of tho 

Poor (1842), 3 Q. B. 342 ; R. v, Anglesea JJ. (1843). 12 

L. J. M. C. 131. 

1364. .] — ^A removing parish may 

abaendon their own order of removal, but applt. 
parish may, notwithstanding, ijroceed with the 
appeal for the purpose of obtaming their costs. 

An order having been obtained for the removal 
of a pauper, the removing parish, after they had 
been served with a notice & grounds of removal. 
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but before the ixiiuoval of the pauper, superseded 
4 . Pa-rish having, notwithstand- 

ing, apphed to the next sessions to enter the appeal, 
& the sessions having refused, this ct. refused a 
to compel the entry, it not having been 
made to appear that any expenses had been incurred 
by applt. parish. 

Qm, ; whether justices have power to supersede 
an TOahng & delivery. — U. v. Anglesea 

^ & L. 170 ; 12 L. J. M. C 131 • 

1 VJ; ; 7 J. P. 482 ; 7 Jur. 701 . ' 

11 . T •] — Where resps. have 

served applts. against an order of removal, with a 
notice of their mtention to abandon their order, 
applts. have nevertheless a right to enter their 
appeal at the sessions, in order to obtain costs. 
Althoi^h resps. m their notice of abandonment 
have offered to pay all lawful & reasonable costo. 

bci^le : it makes no difference in this respect 
\^ether resps. liave nuirely served a notice of 
abandomioni, or have procmH 3 d tlic order to be 
superseded. 

Applts., under the foregoing cii'cumstances, 
having entered an appeal: — Held: the sessions 
imght proceed to quash the order & give costs, 
aluiough applts. had not produced the original 
order, or given resps. notice to pi-oduce it ; the 
practice of the sessions being, tliat “ the order 
appealed against, or a copy thereof,” is to be 
delivered to the clerk of the peace when the appeal 
IS emered, & applts. having delivered a copy. — It. 
y. Townstal (Inhabitants), U, v. Stayley 

SI5 ’ IV"'" ^2 ; 1 li. T. O. S. 78 ; 7 J. T. 

370 ; 7 Jut. 403 ; 114 B. K. 543. 

«>. /iiBUwmv J.r. 0843), 12 L. J. 
M, C, 1.U, A^d. II. V. WoMt ItidiiiBT of Yot'kshiro jj 
tlTulT S/- £• 2=' ! ”• Morionrth J.i: 

"77 , .1— Besps. in an appeal 

which had been entered & respited, served applts. 
with a notice that they had abandoned the order, 
on the ground of a defect in the examination, & 
tJiat they intended to apply at the ensuing sessions 
to quash the order upon a special entry “ quashed, 
not upon the merits.” They also offered to pay 
applts. all rcasonable costs up to that time incurred 
by them, & all costs of maintenance ; & warned 
tnem that all future costs incurred by them in 
prosecutins & tryins the appeal, would bo at their 
peril. Applts. apphed at the ensuing st^ssions to 
have the appeal heard, & the order quashed 
generally. The sessions quashed the order, with 
a special entry m the form desired by resps., & 
allowed applts. their costs up to the time of the 
notice of the abandonment, & the costs of coming 
to the sessioiw. Upon an application for a 
'^^tdamus to the justices to enter continuances & 
hear the appeal : — Held : the sessions had done 
^843) 8^J P 23*^^^ Biding op Yokkshirb JJ. 

oT\ o Law Procedure 

Act, 18^ (c. 31), 8. 8, which enables parish officers 
to abandon an order of removal, applies equally to 
an appeal that has been adjourned, the appeal, 
in fact, being at an end from the time of the 
service of notice of abandonment. 

Where, therefore, an appeal came on for trial, 
& upcm an application of applts. to amend their 
grounds of appeal, it was adjourned to the next 
scions, before which resps. served notice of 
abandonment, but, nevertheless, applts. went to 
the next sessions & got the order of removal 
quMshed, with costs, & subsequently applied to 
this ct. for a rule under Quarter Sessions Act, 1849 
(c. 4«>), s. 18, to remove the said order of sessions. 


in order that it may be enforced : — Held : the 
proceedings wore erroneous, & after the notice of 
abandonment, applts. should have proceeded 
under Poor Law Procedure Act, 1848 (c. 31), s. 8, 
&; should not have gone to the sessions. — 
Killymabnllwydd V. St. Michael’s, Pembroke 
(1852), 21 L. J. M. C. 70; svb nom. Ex p. Kelly* 
MAENLLWYD OVERSEERS, BaU Ct. Cas. 22; svb 
nom. B. V. St. Michael’s, Pembroke, 18 L. T. 
O. S. 202 ; 10 J. P. 150 ; 10 Jur. 87. 

1358. .] — ^Union Chargeability 

Act, 1805 (c. 79), applies to costs on abandonment 
of order of removal. Therefore, where guardians of 
a union have obtained & abandoned an order of re- 
moval, the union upon whom such order was made 
are entitled to their costs incurred in resjiect of such 
order in the same manner as overseers of parishes 
were before the jiassing of Union Chargeability 
Act, 1805 (c. 79).--B. v. Shell (1881), 30 W. B. 134. 

1359. Limitation of time.] — The 

W. union appealed against a removal order obtained 
by B. union, &, in Jan. 1887, the B. union gave 
written notice of abandonment of removal order 
imrsuant to Poor Procedures Act, 1848 (c. 31), 
8. 8. The costs were not taxed until Sept. 1888, 
& an information was laid to recover them in 
Nov. 1 888 : — Held : the limitation of time 
specified in l*oor Law Payment of Debts Act, 1859 
(e. 49), s. 1, apphed, as the debt arose on the 
abandonment of the ordtir, & not on the demand of 
costs. — West Ham Union v. Bath Union (1889), 
54 J. P. 09, D. C. 

1360. Effect of — ^Right to second order.] — 

An order of removal was obiaineMl on May 20, & 
served on the following day. On June 13, the 
parish, which had obtained th(} above order, having 
discovcr(Hl that the examinations, on which it was 
made, were defective, obtained a fw^sh order of 
removal to the same parish on fresh examinations. 
This order, wliich was served the following day, 
conifiined notice of abandonment of the former 
order. ^J^his former order had not been executed 
by the removal of the pauper : — Held : it was no 
ground of appeal against the second order, that, at 
the time of making it, the first order had not been 
discharged, countormanded, or abandoned, either 
by notice or by eupersedeaa.- ~}i, v, St. Pancras 
(Inhabitants) (1843), 3 Q. B. 317 ; 2 Cal. & Dav. 
071 ; 12 L. J. M. C. 42 ; 7 J. P. 220 ; 7 Jur. 193 ; 
114 E. R. 539. 

Annotatimt : — Befd. 11. r. AngrlcHua JJ. (1813), 12 L. J. M. C. 

131. 

1361. Duty to give reasons for abandon- 

ment.] — R. V, St. Pancras (1 nil abtt ants), No. 
1300, ante. 


Sub-sect. 2. — Depositions. 

A. In OeneraL 

Sec, now. Poor Ijaw Act, 1927 (e. 14), s. 122 (2). 

1362. Whether examination of pauper neces- 
sary.] — B.. V. Bagwortii (Inhabitants) (1782), 
Cald. Mag. Cas. 179. 

Annotation : — ^Refd. H. v. Everdon (1807), 0 EaHt, 101. 

1363. .] — It is not essential to the validity 

of an order of removal, that the pauper should be 
examined, but if it is possible, the justices are 
bound to examine him ; if they corruptly omit 
to summon him for that purpose, they are liable 
to an information, or to an action at the suit of 
the pauper, if he is removed illegally. — ^B. v, 
Tavistock (Inhabitants) (1823), 3 Dow. & By. 
K. B. 427 ; 2 Dow. & By. M. C. 113. 

1364. Must be before two Justices.] — Examina- 
tion of a pauper must be by both the justices. — 
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8ect* 8 , — Removal orders: Suh-secf, 2, A.^ B. d: C,] 

B. V. Wykbs (1738), Andr, 238 ; 2 Stra. 1092 ; 
96B. B. 379. 

1866. .] — B. V. Shipston upon Stour 

(Inhabitants), No. 1296, ante. 

1866. All evidence must be Included.! — ^Under 
Poor Law (Amendment) Act, 1834 (c. 76), s. 79, 
copies of all the examinations touchhig the settle- 
ment of a pauper, taken by the justices upon 
making an order of removal, must be sent with the 
copy of the order ; &; the omission of anv one 
examination is ground of appeal, although it may 
not contain the evidence upon which the order 
was in fact founded. 

The word ** examination ’* means the entire 
body of evidence taken on the occasion of making 
the order, the whole of which should be sent 
(OOLERIDOE, J.). — R, V. OUTWETX (INHABITANTS) 
(1839), 0 Ad. & El. 836 ; 1 Per. & Dav. 610 ; 8 
L. J. M. 0. 27 ; 3 J. P. 210 ; 112 E. R. 1431. 

1867. Whether evidence given by parish to 

which pauper removed must be included.] — Jus- 
tices examined witnesses at the request ol the 
parish upon whom they were al^ut to make an 
order of rcmovaU ' Their evidence was not reduced 
into writing, &; the order was made entirely upon 
the examination of the witnesses produced on the 
part of the» removing parish, a copy of which was 
sent with the copy of the order ; — Held : it was 
unnecessary that the evidence of the witnesses 
examined ob the other side should be reduced into 
writing, or a copy of it sent. — R. v. Bolne (In- 
habitants) (1846), 9 Q. B. 70 ; 1 New Mag. Cas. 
644 ; 2 New Bess. Cas. 364 ; 16 L. J. M. 0. 125 ; 
7 L. T. O. S. 204 ; 10 J. P. 617 ; 10 Jur. 737 ; 
116 E. R. 1202. 

Annotation ’: — Beld. K. v. CrondoU (1847), 8 L. T. O. S. 446. 

1868. Construction.] — R, v. St. Sefulcure (In- 
habitants), No. 840, ante. 

1869. «« Children ** — ^Legitimate children.] 

— ^Paupers were removed to the settlement of C. 
as their father, on an examination siting that G. 
died on May 1, 1843, & his wife the previous day, 
leaving eight children, some of whom were the 
paupers ; A that the children were residing with 
their parents, G. & his wife, until their deaths 
as aforesaid. On appeal, & objection taken that 
the examination did not show that the paupers 
were legitimate, & therefore did not warrant the 
order of removal, the sessions decided in favour 
of the api)eal, subject to the opinion of t^ ct. on 
the question, whether or not the objection was 
fatal :--Held : the legitimacy appeai'ed sufficiently 
to warrant the order of removal. — ^R. v. Totlby 
(Inhabitants) (1846), 7 Q. B. 696 ; 2 Now Sess. 
Cas. 42 ; 14 L. J. M. C. 138 ; 6 L. T. O. S. 196 ; 
9 J. P. 683 ; 9 Jur. 696 ; 116 E, R. 014. 

AnnatalUm Bcfd. 11. v, Birmingham (1840), 2 Now Soss. 


1870. ** Aforesaid.”] — The examination 

on which an order of removal was made to St. J. 
stated a derivative settlement of the pauper’s 
mother by renting a tenement, “ No. 3 H. Street 
in the parish of St. J.,” &; afterwards a settlement 
of the pauper’s father by renting a tenement ** No. 
8 H. Strrot aforesaid ” : — Held : the word “ afore- 
said ” did not show the latter tenement to be in 
the same parish as the former ; & as the examina- 
tions disclosed a settlement of the father, which 
must be presumed to be in some parish, though 
that parish was not stated, the mother’s settfe- 
ment was thereby extinguished, & the removal to 
it invalid. — R. v. Sr. Margakbt’s, Wbstminster 
(INH^OTANTS) (1846), 7 Q. B. 669 ; 1 New Mag. 
Cas. 328 ; 2 New Sess. Cas. 81 ; 14 L. J. M. C. 


131 ; 6 L. T. O. S. 196 ; 0 J. P. 618 ; 9 Jur. 634 ; 
116 E. R. 603. ^ . 

1871. LUblUty of magistrate— For wrongful 

omission to make exan^atlon.] — ^R. v. Tavistock 
(Inhabitants), No. 1363, ante. ^ ^ . 

1872. Examination of soldier under Mutiny AoU 

—Extent of admissibility.]— The Mutiny Act 
enables two justices to take the examination of a 
soldier respecting his settlement ; & directs them 
to give an attested copy of it to the soldier, to be 
by him '►delivered to the comnumding officer in 
order to be produced when required, and m^es 
such attested copy evidence : — Held : no other 
attested copy of tne original examination than that 
given to the soldier is evidence. — ^R. v. Claoton 
LE Moors (Inhabitants) (1794), 6 Term Rep. 
704 ; 101 E. R. 391. ^ ^ 

Annotation Esld. Jl. v. Warley (1796). 6 Term Hep. 634. 

1873 . ,] — ^The examination of a tidier, 

taken under the Mutiny Act, is to be received as 
evidence as to his settlement, even though he be 
dead., or absent from the kingdom, at the time when 
the appeal is tried. — R. v. Warminster (Inhabi- 
tants) (1819), 3 B. & Aid. 121 ; 106 E. R. 607. 
Annotation .— Befd. H. v. AU Saints (1828), 1 Man. & lly. 

K B 663. 

1374 . J — Necessity for authentication.]— The 

examination of a soldier toucliing his settlement, 
which is made evidence by the Mutiny Act, must 
be authenticated before it can be received in 
evidence, & does not prove itself primd facie, 
though the paper appear to be in the form pre- 
scribed by the statute. — ^R. v. Bihton (Inhabi- 
tants) (1800), 1 East, 13 ; 102 E. R. 6. 

1876. Evidence of pauper— Refusal to answer — 
Contempt.]— Qu. : whether justices of the peace 
have not the power of committing a pauper for 
refusing to answer questions relative to his settle- 
ment. — R. V. Jackson (1787), 1 Term Rep. 053 ; 
99 E. R. 1302. 

Annotation .•^Mentd. He Leak (1829), 3 Y. & J. 46. 

1376 , Contradiction — ^Effect of.] — Resps. 

who produce the pauper as a witness,^ may call 
evidence to contradict him as to a particular fact 
to which he has sworn. Bqt they must do so at 
the risk of the pauper being thereby entirely 
discredited ; &, if his evidence be material, of 
failing to make out a case against applts. — 
R. V. Binley (Inhabitants) (1831), 1 L. J. 
M. 0. 2. 

B. Necessity to Show Jurisdiction. 

1377. General rule.] — Where an examination of 
a soldier, taken before two magistrates, was 
tendered in evidence to prove his settlement, but 
it did not appear by the examination itself, or by 
other proof, that the soldier, at the time when he 
was examined, was quartered in the place where 
the justices had juriadiction ; — Held : it was not 
admissible. — R. v. Aix Saints, Soithamfton 
(Inhabitants) (1828), 7 B. & 0. 785 ; 1 Man. & 
Ry. K. B. 663 ; 1 Man. & Ry. M. C. 361 ; 6 L. J. 
O. S. M. 0. 63 ; 108 E. R. 916. 

Annotations : — ^Apld. Falklngham v. Vlotorian Rya. Ck)tiu., 

[19001 A. C. 4^ EeffiTTaylor r. aemflou (1844), llUl. 

Sc Fin. 610 ; R. v. Stalnfortb (1845), 11 Q. B. 63 ; Parkos 

V. Parkes (1852), 2 Rob. Eocl. 618 ; Baker v. Cave (1857), 

1 H. & N. 674 ; London (k>rpn. v. Cox (1867), L. R. 2 
H. L. 239 ; Buooleuoh v. Metro^litan Board of Works 


(1870), L. R. 6 Bxoh. 221 ; R. d. Wlddop (1872), 
176 ; Be C?andaU & Vavasour (1906), 95 L. T. I 


21 W. R. 
,83.. 


1878 , ,] — ^The copy of examinations, trans- 
mitted with an order of removed, under Poor Law 
(Amendment) Act, 1834 (c. 76), s. 79, must show, 
on the face of It, every fact necessary to give the 
justices jurisdiction to remove. Where the 
examination shows all such particulars, 8c discloses 
no irregularity, it cannot be objected, on appeal, 
lhat the evidence was in fact i n ad mi s sib le, if the 
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objection was not made known to the justices at 
the examination. 

Where an order of removal had been made upon 
the examination, re^^ar on the face of it, of T., 
which was transmitted according to Poor Law 
(Amendment) Act, 1834 (c. 76), s. 79, &, on appeal, 
applts. offered to prove that T., when examined, 
was a convicted felon: — Held: such evidence 
was irrelevant if offered as impeacliing the 
examination. — B. v, Alternun (Inhabitants) 
(1841), 10 Ad. & El. 699 ; Am. & H. 163 ; 1 Gal. 

& Dav. 261 ; 10 L. J. M. C. 46 ; 6 J. P. 290 ; 6 
Jur. 292; 113 E. B. 265. 

AnnoUOian .*~<Re!d. R. v. Rotherham (1842). 3 Q. B. 776. 

1879. .] — B. r. WiTHAM (Inhabitants), 

No. 1390, post. 

1380. .] — On appeal against an order for 

the removal of a pauper, it was shown that the 
sessions had quashed a former order between the 
same parties, relative to the same settlement, 

“ upon the grounds of insufficiency in the examina- 
tions of the statement of jurisdiction & charge- 
ability,** the fact being, that in the statement of 
the jurisdiction the use of the word “ aforesaid,** 
had left it doubtful in & for which of two pari^ 
of the county of Lincoln, previously therein 
mentioned, the justices taking the examination 
had acted : — Held : as the defective statement 
which was the act of the justices & not of the 
parties applying for the order, was matter of fomi 
& not of merite, the f)rder of sessions quashing 
the first order was not conclusive between the 
parties. — 11. v. Conningsby (Inhabitants) (1848), 

3 New Mag. Cas. 10 ; 11 L. T. O. S. 103 ; 12 J. P. 
692. 

1881. .1 — K. V. Halliwell (1819), 13 J. P. 

Jo. 346. 

1382. Each examination must show Jurisdiction.] 

— ^A parisli removing paupers transmitted oxamina,- , 
tions, the first of which purported to bo made j 
touching the last legal settlement of the paupers, 
& to be taken by justices whose jurisdiction 
sufficiently appeared. In the margin were the 
words, “ County of Leicester, to wit.’* The next 
examination had the same marginal words, & 
purported to be taken, “ touching the abovenamed 
settlement,** & “ before us the justices ” ; their 
names Wei's subscribed, & were the same as those 
subscribed to the first examination ; but there 
was no other statement showing their jurisdiction : 
— Held : the latter examination was bad ; for 
each of the examinations, on which an order of 
removal is made, must contain in itself every 
statement necessary to show jurisdiction, the 
want of such statement cannot be supplied by 
reference from one examination to another. — 
B. V. Batcliepe Culey (1846), 9 Q. B. 18 ; 2 
New Sess. Oas. 362 ; 15 L. J. M. 0. 109 ; 7 L. T. 
O. S. 182 ; 10 J. P. 468 ; 10 Jur. 661 ; 115 E. B. 
1182. 

1883. Sufficiency.] — B. v. Botheuhah (In- 
habitants), No. 1219, ante. 

1884. .] — B. V. iJBEDs (Inhabitants), No. 

1230, ante. 

1886. Omission of ** in & for the said 

county.^n — B. v. Chatham (Inhabitants) (1849), 
12 Q. B. 180, n. ; 14 L. T. O. S. 200 ; 13 J. P. Jo. 
761 ; 116 E. B. 836. 

1886. Effect of quashing order not stating Juris- 
diction — No estoppel as to settlement.] — B. v. 

CoNNiNOSBY (Inhabitants), No. 1380, ante. 

C. Captim. 

1887. Whether separate caption to each neces- 
sary.] — ^Wbere an order of removal is made on 
several examinations, it is not necessary that each 


examination should have a distinct caption, if 
there be one correct caption, containing the names 
of all the deponents, at the head of the examina- 
tions, & each examination contain a reference to 
such heading by the words: “The said** A., 
a deponent named in the general caption, “ upo n 
his oath saith.** — B. v. St. Michael, Coventry 
(Inhabitants) (1848), 12 Q. B. 96 ; 3 New SeM. 
Cas. 260 ; 17 L. J. M. C. 166 ; 11 L. T. O. S. 329 ; 
12 J. P. 629 ; 12 Jur. 789 ; 116 B. B. 802. 

1888. Whether necessary to show complaint.]— 
B. V. Rotherham (Inhabitants), No. 1219, ante. 

1889. dc nature of complaint.] — The 

caption of examinations before removing justices 
began : “ The examination of P. 0., one of the 
overseers of M., & of M. L.,** the pauper, “ touching 
the place of settlement of M. Ij.,** “ severally made 
& taken on oath upon the complaint of the over- 
seers of M. before us,** etc. “ The said P. O., on 
behalf of the overseers ol^ M., complaineth,** etc., 
stating complaint of the inhabiting & charge- 
ability, etc. “ The said M. L., for herself, on her 
oath as arforesaid, saith,’* etc., stating facts as to 
settlement, etc. : — Held : the examinations did . 
not sufficiently show jurisdiction in the justices, 
since it did not apptjar by any caption tliat a 
proper complaint had been made when M. L. was 
examined. — B. v. Sheffield (Inhabitants) 
(1848), 12 Q. B. 93 ; 3 New Sess. Cas. 282 ; 17 
L. J. M. C. 155 ; 11 L. T. O. S. 328 ; 12 J. P. 660 ; 
12 Jur. 791; 116 E. B. 801. 

AmtottUiana Diltd. R. v. Pott ffhrlprloy (1848), 13 Jur. 60. 

Folld. U. r. Halliwell (1849). 13 J. P. Jo. 346. 

1300 . ,] — Examinations before re- 

moving justices consisted of the examination 
& complaint of an overseer on belialf of the 
parish officers, regularly drawn up, stating a 
coming to inhabit & chargeability ; also, of the 
pauper*B examination as to settlement, the caption 
of which was : “ The examination of,** 

“ taken on oath,’* etc., “ before us,** etc., ** jus- 
tices,*’ etc., “ for the said county, touching the 
ifiace of settlement,” etc. ; not mentioning any 
complaint : — Held : the caption failed to show 
jurisffiction, & the examination was invalid, 
although the order purported to bo made on due 
proof of the complaint as well by examination of 
the overseer & pauper on outh as otherwise, &> 
the objection might be taken on a ground of appeal 
stating only ” that the said examinations & order 
arc bad on the faces of them respectively.” — 
B. V. WiTHAM (Inhabitants) (1848), 12 Q. B. 88 ; 
11 L. T. O. 8. 329 ; 12 J. P. 773 ; 12 Jur. 792 ; 
116 E. B. 799. 

PoUd. R. v. St. Aadrow*8. Plymouth (1848), 

12 J. P. 774. Befd. R. V, St. Margaret, LelooHter (1849), 

12 Q. B. 98. 

1391 . .] — An examination before 

removing justices was stated in the eajition to be 
the examination of H., overseer of the removing 
parish, & of A., B. & C., touching the settlement, 
etc. ; but the caption recited no complaint by the 
overseers. The examination began by stating 
that, first, B., the overseer, maketh oath & saith 
that the overseers, etc., complain & say, & this 
examinant by their direction, etc., maketh oath 
& saith that, etc. ; laying a sufficient complaint, 
& stating material facts. Then followed the 
deposition ot A., beginning & this examinant A. 
for herself maketli oath, saith,” etc. ; & the other 
depositions in the same form : — Held : the want 
of a complaint in the caption was not supplied, 
for that the complaint must precede the examina- 
tion of any witness.— R. v. Monk Bbvtton 
(Inhabitants) (1848), 12 Q. B. 83 ; 11 L. T O. S. 
329 ; 12 Jur. 792 ; 12 J. P. Jo. 471 ; 116 E. B. 
797. 
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1392 . .] — ^Whero the caption of an 

examination only stated that it was taken upon the 

S lalnt of the overseers touching the charge- 
y & settlement of the pauper : — Held : 
insufficient. — K. v, Ashweu. (Inhabitants) (1848), 

3 New Sess. Cas. 278 ; 12 Jur. 701 ; 12 J. P. Jo. 470. 

1393. Sufficiency.] — 11. v. Gomersal 

(Inhabitants), No. 1410, post. 

1394. .] — (1) A married woman 

had resided in a parish for more than five years ; 
her husband, who had resided with her more than 
four years before the completion of the five years, j 
had txjen removed to the county gaol in another 
parish upon a criminal charge, &, continued there 
imtil convicted & sentenced to be transported : — 
Held : the woman becoming chargeable was 
i*emovable. 

(2) A ground of appeal alleged that the examina- 
tions wci'c bad, the caption not stating them to be 
taken on the complaint of the overseers of resp. 
parish : — Held : applts. could not, under this 
ground, object that the complaint made by the 
overseers was not sufficiently stated, the caption, 
in fact, stating the examinations to be taken on 
the compladnt of the overseers, etc., as to the 
pauper’s last idace of legal settlement. 

(3) In the examinations upon which an order of 
I'emoval was made, the relieving officer of the 
union stated — “ pauper is now I'^sident in, 

& ixjceiving relief from rosp. palish ’ ; — Held : 
sufficient e^^dence of chargeability. — 11. t?. Pott 
SHuiaiJSY (Inhabitants) (1818), 12 Q. B. 143; 

3 New Mag. Cas. 04 ; 3 New Hess. Cas. 317 ; IS 
J. M. (1. 33 ; 12 L. T. O. 8. 215 ; 13 J. P. 251 ; 
13 Jur. 00 ; 110 K. it. 820. 

AnnoUdiotut : — As to (1) Diitd. Uartllold v. lioihorllcM 
(1852), 17 Q. B. 748. Cfonsd. Went Uani l>iiiun v, St. 
Matthew Bethnal Oreeii, il8U4] A. C. 230. Refd. U. r. 
Leaden IloothitiK (1840), 13 Jur. 534; It. v. Holbeck 
OvoTsoerH (1861), ]« O. B. 4(U : H. r. Llanelly (18.51), 
i7 Q. 13. 40 ; R. v. I'oUA^rhanwortli (1858), 1 E. & E. 202. 

1395, ,] — The caption of an 

examination, otherwise formally corr<?ct, showed a 
good complaint, but did not state that it was made 
to the magistrates, before whom the examination 
was taken, witliin their juiisdiction : — Held : tlu^ 
complaint must be taken to have been made at I 
the same time that the examination Avas taken, k, | 
as the latter purported to have been taken befoie 
magistrates acting in k for the place of their 
jurisdiction, the complaint must also be deemed to 
have been so made. — 11. v. Chatham (Inhabi- 
tants) (1849), 12 Q. B. 180, n. ; 14 L. T. O. 8 . 
200 ; 13 J. P. Jo. 701 ; 110 E. K. 835. 

1396. Examination & complaint must be at 
same time.] — It is not necessary either in the 
examination in support of an order of removal, 
or in the order itself, to negative that the charge- 
ability became necessary by reason of sickness or 
accident. 

The caption of examinations was in the fol- 
lowing form : ** The examination of A. B. taken 
upon oath before us, two of her Majesty’s justices, 
etc., in k for the coimty of, etc., u^n the com- 
plaint of the cburchwaraens, etc., that the pauper 
now is inhabiting & receiving relief, etc.” ; — Held : 
sufficient, it clearly appear!^ upon the face of the 
caption that the examination k complaint were 
taken at the same time.-rH. v. Qoolb (Inhabi- 
tants) (1849), 12 Q. B. D. 172 ; 3 New Mag. Cas. 
168 ; 3 New Sess. Gas. 608 ; 13 L. T. O. S. 114 ; 
13 J. P. Jo. 296 ; 116 E. E. 831. 

1397. Statement that paupers Inhabiting parish — 
Sufficiency of.l~B. v. Botuehham (Inhabitants), 
No. 1219, ante. 


Law. 


D. ContetUs. 

1398. Necessity for legal evidence.] — E. i’. 

Ecclesall Bierlow (Inhabitants), No. 1525, 
post. 

1399. Hearsay.] — E. v. Tetbury (1841), 

11 Ad. & El. 615, n. ; 6 J. P. 696 ; 113 E. R. 547. 

1400. .] — An order of removal 

grounded on the following examination of the 
pauper, a woman, “ I am twenty-eight years of 
age ; I . was bom illegitimate at 8. ; I never 
did any act to gain a settlement,” is bad ; applts. 
having stated, as grounds of objection, that no 
legal evidence of a birth settlement in 8. was 
disclosed in the examination, such evidence being 
only hearsay ; & that the order k examination 
were bad on the faces thcjreof . 

This examination contains no legal evidence 
of the place of birth, the time of birth, or the fact 
of illegitimacy (Pattbson, J.). — R. v. Rishwortii 
(Inhabitants) (1842), 2 Q. B. 470 ; 1 Gal. & Dav. 
597 ; 11 L. J. M. C. 34 ; 0 J. P. 73 ; 6 Jur. 279 ; 
114 E. R. 187. 

Annotation : — BeM. R. r. WoKt RJclliig Yorksliii-o JJ. (1842), 

2 0. B. 705. 

1401. Proof of previous removal order.] — 

Under Poor Law (Amendment) Act, 1834 (c. 70), 
s. 81, where a removal from parish A. to parish B. 
is founded on a previous removal from A. to B., 
unappealed against, the examinations ought to 
show that the order for such previous removal 
was produced k proved before the removing 
justices, or its absence properly accounted for. 
Thei'efoi'e, where the sessions had confirmed an 
order of removal founded on such a previous 
removal, parol evidence only of that removal 
appearing by the examination to have been given 
before the removing justices, tins ct. quashed the 
order of sessions. — R. v. Mh.denhai.l (Inhabi- 
tants) (1842), 2 Q. B. 617 ; 2 Gal. k Dav. 86 ; 
11 L. .r. M. C. 107 ; 0 J. P. 524 ; 6 Jur. 535 ; 114 
E. K. 203. 

Annotation : — Reid. R. v, St. Anne Weslininstcr (1 845), 7 

Q. B. 245. 

1402. Sufficiency of evidence — Proof of settle- 
ment.] — The examination of a pauper claiming a 
settlement by apprenticeship, is insufficient where 
it does not show that the pauper continued to 
I'eside with the master in the place in which the 
settlement is claimed sufficiently long to gain a 
legal settlement. — R. v. West Riding of York 
JJ. (1842), 2 Dowl. N. 8. 707 ; 12 L. J. M. C. 37 ; 
6 J. P. 718 : 6 Jur. 1003. 

AnnotatUma : — ^Beid. R. v. Flockton (1843), 2 Q. B. 535 ; 

R. V. St. Mariraret, Rochester (1843), 7 J. R. 239. 

1403. .] — R. V. Watford (Inhabi- 

tants), No. 414, ante. 

1404. Evidence of chargeability.] — On appeal 
against an order of removal, it is a good objection, 
that the copy of examination, sent to applts. under 
Poor Law (Amendment) Act, 1834 (c. 76), s. 79, 
does not show that the pauper was chargeable. — 
R. V. Black Callerton (Inhabitants) (1839), 
10 Ad. k El. 679 ; 2 Per. k Dav. 476 ; 8 L. J, 
M. C. 65 ; 3 J. P. 450 ; 3 Jur. 533 ; 113 E. R. 
258. 

Annotation Befd. R. r. Altemun (1841), 10 Ad. & El. 

690. 

1405. Emancipation of pauper.]— (1) An order 
of removal purported to be made by B. C., “ one 
of the magistrates of the police cts. of the metro- 
polis, sitting at the OlerkenweU Police Ct., within 
the metropolitan police district ” : — Held : this, 
sufficiently showed that the Clerkenwell Police 
Ct. was a ct. appointed under the provisions of 
Metropolitan Police Courts Act, 1840 (c. 81). 
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(2) The examinatioDS stated that the pauper’s 
father resided in H. up to the year 1826, when he 
removed to another parish ; that the pauper 
resided with his parents in H. as part of their 
family, & was then under twenty one ; & in 1816 
the father acquired a settlement in II. : — Held : 
nothing appearing to the contrary, it was to be 
presumed that the pauper was unemancipated in 
1816, & took his father’s settlement. — R. v. Ham- 
mersmith (Inhabitants) (1848), 11 Q. B. 391 ; 
2 New Mag. Cas. 387 ; 3 New Sess. Cas. 84 ; 
17 L. J. M. C. 47 ; 10 L. T. O. S. 343 ; 12 J. P. 
130 ; 12 Jur. 132 ; 116 E. R. 523. 


Sub-sect. 3. — Notice op Chargeability. 

See Poor Law Act, 1927 (c. 14), ss. 122, 127 (4). 

Failure to serve notice as ground of appeal.] — 
See Nos. 1523, 1521, post. 

1406. By whom to be signed — Where parishes 
united.] — Where the laws for the relief of the poor 
in a single parish are administered by a board of 
guardians under Poor Law (Amendment) Act, 
1834 (c. 76), s. 39, the guardians are oflicers of the 
parish, & a notice of chargeability, under Poor 
Law (Amendment) Act, 1834 (c. 70), s. 79, signed 
by three or more of them is well si^ed. By a 
local Act, several parishes were united for the 
purposes of the relief of the poor, & a board of 
guardians was constituted for the united district, 
with full powers for maintaining, relieving & 
employing the poor ; repairing & enlarging work- 
houses ; laying rates for the purposes of the Act 
on the ratable property in the district, dis- 
tinguishing each parish ; binding poor children 
apprentices ; taking bastardy bonds ; & granting 
parish certificates ; & it was provided that no 
poor rate was to be laid in the several parishes or 
tdther of them, other than was directed by the 
Act ; that no settlement appeal should be made, 
prosecuted or defended by any of the church- 
wardens or ov(?rseers of the several parishes 
without an order of the guardians ; that the Act 
should not bo construed to altcT the laws then 
subsisting, respecting the removal of the poor, 
between any j^arish or place without the district 
& any of the parishes within the same, but such 
laws should continue in force, except in the case 
of certificates & appeals, as above ; A; that all 
costs which should accrue to any of the parishes 
thereby united, from the prosecution or defence of 
any settlement appeal, should be defrayed out of 
the rates to be raised by virtue of the Act. An 
order was obtained for the removal of a poor 
person from one of the united parishes to a parish 
out of the district ; & a copy of the order & 
examinations & a notice of chargeability was signed 
& sent to the overseers of the last mentioned 
parish, not by the churchwardens & overseers of 
the removing parish, but by tliree guardians of the 
united district, both the notice & order stating 
that the pauper was chargeable to the removing 
parish : — Held : the guardians of the united 
district were not officers of the several parishes 
comprised therein, & the notice of chargeability 
was insufficient. — R. v. Lambeth Union (1845), 
5 Q, B. 513 ; 1 New Mag. Cas. 589 ; 2 New Sess. 
Cas. 58 ; 14 L. J. M. C. 133 ; 5 L. T. O. S. 215 ; 
9 J . P. 600 ; 9 Jur. 535 ; 114 E. R. 1343. 

1407. S. P. R. V. St. Mary, Southampton 
(Inhabitants) (1845), 5 Q. B. 513 ; 1 New Mag. 
Cas. 589 ; 2 New Sess. Cas. 01 ; 14 L. J. M. C. 
133 ; 5 L. T. O. S. 215 ; 9 J. P. 600 ; 9 Jur. 535 ; 
114 E. R. 1343. 

J. — ^VOL. xxxvii. 


1408. Signature must be authorised by majority.] 

— ^Undcp Poor Law (Amendment) Act, 1834 (c. 70), 
s. 79, notice of changeability must proceed from a 
majority of the parish officers, or three guardians 
at least, of the removing parish. Qu. : whether 
the notice, on the face of it, must show, by the 
signatures of the parties or otherwise, that it does 
proceed from such a majority, etc. — R. v, West- 
BURY (Inhabitants) (1844), 5 Q. B. 500 ; 1 Dav. 
Sc Mer. 605 ; 1 New Sess. Cas. 33 ; 17 L. J. M. C. 
121, n. ; 2 L. T. O. S. 327 ; 8 J. P. 532 ; 114 
E. R. 1338. 

1409. Names of paupers — Child within age 
of nurture.] — Qu.: if a female pauper Sc her 
child within the age of nurture be remove<l by 
order of justices, whether such order can be 
enforced, if the notice of chargeability does not 
mention the child as chargeable, & in reciting the 
order made for rt^moval of the mother, does not 
show that the child is therein named ; — Semble : 
although the order named the mother only, the 
parish to which the removal is made must never- 
theless receive the child, if within the age of 
nurture. Sc brought with tlie mother. An order of 
removal, having tlie marginal venue “ borough of 
K.” Sc commencing “ upon the complaint of the 
churchwardens,” etc., “ unto us (1. (1. Sc T. F.” 
“ being two of Her Majesty’s justices of the peace 
for the said borough of K.,” does not sufficiently 
show that the justi(;es heard th(? complaint within 
the jurisdiction. The complaint should appear 
to have been heard by justices ” in Sc for,” etc. — 
R. V., Stockton (Inhabitants) (1845), 7 Q. B. 
520 ; 1 New Mag. Cas. 354 ; 2 New Sess. Cas. 16 ; 
14 L. J. M. C. 128 ; 5 L. T. O. S. 194 ; 9 J. P. 570 ; 
9 Jur. 532 ; 115 E. R. 585. 

Annotations: — Refd. H. r. Nowten FeircrH (1840), ft Q. B. 

H2 ; II. V. St. Paul*H Covont (lanlon (184(5), 2 Now Sobh. 

(^UB. 508 ; U. V, HammorRmlth OvornoorH, oic. (1848). 12 

Jar. 132; 11. r. Chatham (1849), 14 L. T. O. S. 200; 

U. r. Goolo (1849), 12 Q. B. 172 ; 11. r. Crowaii (184»), 

4 Now Muf?. CaH. 13. Mentd. JonoB v, JohuHon (1850), 

5 Exch. 802. 


<< Person named in order hereunto 

annexed.”] — In the caption of an examination 
before romoving justices, it is not sufficient to 
state that such examimition is taken on the 
complaint of the overseers, touching the charge- 
ability of the paupers, without directly alleging a 
complaint that they were chargeable. A notice 
of chargeability stated that* ” the persons named 
in the order hereunto annexed ” have become 
chargeable, etc. ; not otherwise naming them. 
A counterpart of the order of removal, naming 
the paupers, was written on the other side of thf« 
same sheet of paper ; — Held : insufficient. — U. v. 
Gomersal (Inhabitants) (1848), 12 Q. B. 76 ; 
3 New Sess. Cas. 284 ; 17 L. J. M. C. 163 ; 1 1 
L.T. 0.8.328; J2J. P.774; 116 E. R. 794. 
Annotation Rcfd. R. v. Pott Slirlffley (1848), 12 Q. B. 1 43. 


1411. “Sent” — ^Delivery by post.] —Notices of 
chargeability, etc., when sent by post, are “ sent ” 
within the meaning of Poor Law Proceduro Act, 
1848 (c. 31), s. 9, on the day they aro delivered. 
Therefore, where notice of chargeability, etc., was 
posted by the removing parish on Sept. 28, Sc 
received by the officers of applt. parish on Sept. 29, 
Sc application for copies of the depositions was 
posted by them on Oct. 19 & received on Oct. 20 t 
— Held : the copies were applied for within 
twenty-one days after the notice had been sent.-^ 
R. V. Richmond Recorder (1858), E. B. Sc E. 
253 ; 27 L. J. M. O. 197 ; 31 L. T. O. S. 115 ; 22 
J. P. 674 ; 4 Jur. N. S. 456 ; 6 W. R. 521 ; 120 
E. R. 502. 


Annotations : — Refd. Browno v. Black. [1912] 1 K. B. 310 ; 
Ketall Dairy Co. v. Clarke, [1912] 2 K. B. 388. 
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Sect. S.—Bemaval orders: Svb-aect. 4, A. (a) db (b), 


Sub-sect. 4. — The Bemoval. 

A. Within Jurisdiction, 

(a) In General, 

See, now, Poor Law Act, 1927 (c. 14), ss. 121, 
123, 131. 

1412. Return of pauper after removal — Com- 
mittal — Order quashed at sessions but confirmed In 
King’s Bench.] — If an order of removal be quashed 
at sessions, but confirmed on certiorari to K, B. 
the justices may commit the pauper for returning 
to the place from whence he was removed, although 
the order was quashed. — B. v. Hall (1600), 5 
Mod. Bep. 163 ; 87 B. B. 584. 

1418. .] — Husband & wife, having 

returned, without a certificate, to the parish 
whence they were removed, the wife been com- 
mitted to prison with him, in consequence ; — 
Held : she was not liable to punishment under 
the Vagrant Acts, for having accompanied her 
husband in his return ; & the warrant of commit- 
ment not being for the term, or pui^oses limited 
in the statutes, is adjudged to be void. — ^Baldwin 
V. Blackmobe (1758), 2 Keny. 38 ; 1 Burr. 595 ; 
OOB. B. 1009. 

Annotaiiona : — ^Befd. Mlllop Seore (1777), 2 Wm. Bl. 

1141 ; R. V. ErlHwoll (1790), 3 Term Rep. 707 ; Groomo 

V. Forrester (1816), 5 M. & S. 314. 

1414. Unlawfully procuring removal — When 
criminal information granted.] — The ct. refused to 
grant a criminal information against overseers 
for an alleged attempt to procure a pauper & his 
family to remove themselves clandestinely to 
another, parish, whei’o the remedy by indictment 
was open to the parties no circumstances wore 
shown, requiring the prompt interference of the 
ct. — B. V. Jennings (1845), 2 Dow. & L. 741 ; 1 
New Hess. Oas. 488 ; sub nom. Ex p, Allison, 
4 L. T. O. S. 340 ; sub nom. Re I’exton & Jen- 
nings (Stobwoud Overseers), Ex p. Allison, 
9 J. P. Jo. 84. 

1416. Removal pending appeal against order — 
Whether indictment lies.] — It is not an indictable 
offence if an oversecu* withoui> fraud or menace 
remove a pauper under an oi*der after it has been 
confirmed on appeal by the sessions, subject to 
the opinion of the Q. B. & before its final deter- 
mination by that ct, — B. v. Cooper (1848), .3 
New Mag. Cas. 65 ; 3 New Hess. Oas. 346 ; 18 
L. J. M. O. 16 ; 12 L. T. O. S. 216 ; 13 J. P. 217 ; 
13 Jur. 09. 

1416. Refusal to receive pauper — Whether man- 
damus or indictment proper remedy.] — The ct. 

will not grant a mandamus requiring parish officers 
to receive a pauper in obedience to an order of 
removal. The proper course is by indictment. 
— Ex p. Downton Overseers (1858), 8 B. & B. 
866 ; 27 L. J. M. C. 281 ; 6 W. B. 224 ; 120 
B. B. 320. 

Restriction on separating mother & child under 
seven.] — See Poor Law Act, 1927 (c. 14), s. 108 (7). 

See, also. Part V., Sect. 4, sub-sect. 2, B. (b), 
ante / Part VII., Sect. 1, sub-sect. 7^ post. 


(b) From and to What Places Ordered, 


See Poor Law Act, 1927 (c. 14), ss. 121, 123. 
1417. To what places— -Extra-parochial places.] — 
Forest of Dean (Inhabitants) v, Linton 
Parish (1700), 2 Salk. 487 ; 91 B. B. 419. 


.*--Beld. R. v. Sparrow (1740), 7 Mod. Hop. 
393 ; R. V. OlaTton (1849), 13 Q. B. 354. 


1418. .] — Cler kbnwel l Parish 

(iNHABiTANTB) 17. Brtdewell, No. 649, ante. 


1419. .] — ^A pauper cannot be sent to 

an extra-p^chial place for want of proper ofldoers. 
— ^B. V. Belvoir (Inhabitants) (1729), 2 Sess. 
Oas. K. B. Ill ; 93 B. B. 169. 

1420. .] — ^A parish was divided into 

severed townships, each supporting its own poor, 
Sc having separate poor rates Sc overseers ; Sc 
there were no overseers or poor rate for the whole 
parish. A district of waste land in the parish, 
bounded by the sea Sc some of the townships, 
but not shown to be included in any of the town- 
ships, had been inclosed under an Act of Parlia- 
ment Sc an award of comrs. founded thereon ; Sc, 
under that Act Sc award, it contributed in certain 
proportions to the several rates of all the town- 
ships. A pauper, who had gained a settlement 
in the district, was removed to the parish generally. 
On appeal by aU the churchwardens Sc overseers 
of all the townships, describing themselves as the 
churchwardens Sc overseers of the parish : — Held : 
the order of removal was bad. — B. v, Oartmel 
(Inhabitants) (1835), 2 Ad. Sc Bl. 562 ; 4 Nev. 
Sc M. K. B. 367 ; 2 Nev. Sc M. M. C. 633 ; 4 L. J. 
M. C. 53 ; 111 B. B. 217. 

1421. Hamlet included In parish.] — B. v, 

Tamworth (Inhabitants) (1777), Oald. Mag. Cas. 
28. 

1422. Township ceasing to maintain its 

poor — Whether removable to place of last legal 
settlement.] — The pauper, being a settled inhabi- 
tant of A., subsequently acquired a settlement 
in the township of B. The latter township after- 
wards ceased te exist as a place capable of main- 
taining its own poor : — Held : notwithstanding 
that the previous settlement in A. having been 
extinguished, the pauper could not be removed 
thither from a third town as to the place of his 
last legal settlement. 

Qu, : whether in such a case a removal to the 
parish of which the township of B. formed a part 
would not be good. — B. v. Saighton-on-the- 
Hill (Inhabitants) (1818), 2 B. & ^Vld. 162 ; 106 
B. B. 326. 

AnnoUdums : — Ckmsd. R. v. Tipton (1842). 3 Q. B. 215. 

Apia. R. V. Hiinnlnfirion (1843). 5 (J. B. 273. Refd. R. 

V. at. Martin, Now Sanun (1846). 9 Q. B. 241. 


1423. Division of district Into townships — 

Previous settlement in district.] — Tliat part of the 
parish of Halesowen which lay in Shropshire con- 
sisted of several townships, PI., O., Sc others, but 
maintained its poor out of a common fund, ad- 
ministered by officers for the whole of that part 
of the pari^. Afterwards, in obedience to a 
mandamus, separate appointments of overseers 
were made for the respective townships, Sc each 
then maintained its own poor. Before the sub- 
division, a pauper was settled in the Shropshire 
district of Halesowen by a hiring Sc service in 
township H. : — Held : he was not therefore re- 
movable to township H. as the place of his settle- 
ment, when overseers were appointed for that 
place. — B. V. Hunnington (Inhabitants) (1843), 
6 Q. B. 273 ; 1 Dav. & Mer. 351 ; 13 L. J. M. C. 
24 ; 8 Jur. 33 ; 114 B. B. 1252 ; S9ib nom. B. v. 
Hunnington (Inhabitants), B. v. Hales Owen 
(Inhabitants), 8 J. P. 20. 


AnnoMiona : — ^FoUd. R. v. Aoton Overseers (1845). 6 L. T. 
O. S. 146. Am, R. V. Bt. Martin, New Sarum (1846). 9 
Q. B. 841. Fdld. Stourbridge Union v. Droitwich Union 
a871). 40 L. J. M. C. 186. BSL St. Saviour's Union 
V. Dorking Union (1898). 78 L. T. 29 ; West Ham Union 
V. L. C. C. (1902). 18 T. L. R. 275. 


1424. From what places— Extra-parochial place.} 

— ^Forest of Dean (Inhabitants) w Linton: 
Parish (1700), 2 487 ; 91 B. B. 419. 


393 ; R. V. CSaj'ton (1849), 13 Q. B. 354.. 
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B, To Place Oni»ide Juriadidion, 


Sec Poor Removal Act, 1845 (c. 117), s. 2 ; 
Poor Removal Act, 1862 (c. 113), ss. 1, 2 ; Poor 
Removal (No. 2) Act, 1801 (c. 76), ss. 1,2; Poor 
Removal Act, 1900 (c. 23), s. 1. 

1425. Child of Irish parents — Child born In 
England — Mother acquiring settlement after father’s 
death.] — ^A child of ciglit years old, born in Eng- 
land but both whose parents were Irish & without 
any settlement in England & whose mother, after 
the death of her first husband, had married a 
settled inhabitant of the parish of A., is removable, 
if chargeable, to the place of his birth & is not 
within Poor Relief Act, 1819 (c. 12), s. 33. — R. 
V. Great Clacton (Inhabitants) (1820), 3 B. 
& Aid. 410; 106E.R. 713. 


Anrudatums .--—(kmBd. U. v. Prostoii (1840), 1*2 Art. & El. 
822. Reid. 11. r. All SalntH, Derby (1840), :i New 
Cos. 231 ; Jl. V. Newcliurc.h (18G2). 3 11. & S. 107. 


1426. Residing with parents.] — ^A 

pauper, bom in M., in England, not having done 
any act to gain a settlement in lier own right, 

& being the daughter of Irish parents who had 
gained no settlement in England, was, at the age 
of eighteen, delivered of a bastard, in her fatlier’s 
house in S., in England, where slu^ resided as 
part of his family The mother of the ])auper 
having applied to 8. for relief for tlie pauper & 
lier bastard only: — Held: under 3 & 4 Will. 4, 
c. 40, 8. 2, the pauper was removable to Ireland, ' 
not to M. ; ^ Poor Law (Amendment) Act, 
1834 (c. 76), assuming that it <lefines the age of 
emancipation to be sixtc*en, & prevents the head 
of a family from becoming chargeable by relief 
^ven to a child after that age, was not applicable, 
inasmuch as it extends only to English Ac- Welsh 
poor. — R. V. Mile End, Old Town (Inhabi- 
tants) (1835), 4 Ad. & El. 196; 1 IJar. & W, 
651 ; 5 Nev. & M. K. B. 581 ; 3 Nev. & M. M. C. 
463 ; 5 L. ,T. M. 0. 42 ; 111 E. R. 761. 

Annoiaiions : — Distd. U. v. BariiHloy (184G), 18 L. J. M. C. 
170 ; U. V. Nowchurch (1862), 3 B. & S. 107. Refd. U. 
u. PrCMton (1840), 12 Ad. & Kl. 822 ; U. r. St. Mary, 
lHlin«rtoii (1862), 3 B. S. 46. I 

1427. Residing apart from parents.] — 

A femah; pauper, bom in parish A., the legitimate 
daught(?r of Irish parents, neither of whom had 
gained a settlement in England, left their house 
while under the age of twenty-om;, & I'esided 
three years, unmarried, in parish B., with a man, 
b^ whom she had a cliild. While so residing, she 
visited her parents several times, for a fortnight or 
three weeks at a time. After the death of the man 
with whom she had been residing, she & her 
illegitimate child, still residing in parish B., were 
relieved by that parish. While she was still 
under twenty-one, parish B. obtained an order 
to remove her child from B. to A. Fi*om the 
time when the pauper left her parents till the 
making of the order, they resided, not in A. or B., 
but in a third parish in England : — Held : the 
pauper & her parents were not removable to 
Ireland imder Poor Removal Act, 1845 (c. J17), 

8. 2, &; the order of removal to A. was rightly made. 
— R. r. St. Gii^ without Cbippleoate (In- 
habitants) (1851), 17 Q. B. 636 ; 21 L. J. M. C. 
26 ; 18 L. T. O. H. 1,S7 ; 16 J. P. 244 ; 15 Jur. 
1164 ; 117 E. R. 1425. 

Annotation : — Apld. R. v, Newohurch (1862), 3 B. & 8. 107. 


1428. Wife & children of Scotsman— English 
mother with maiden settlement.] — ^By Poor Relief 
Act, 1819 (c. 12), 8. 33, the wife & eight un- 
cmancipated children of a Scotsman, who has not 
acquired any settlement in England, must, if 
chargeable, bo sent by a pass along with the 
husband to Scotland, & cannot bo removed to 
the maiden settlement of the wife. — R. v. Leeds 
(Inhabitants) (1821), 4 B. &; Aid. 498 ; 2 Bott, 
78 ; 106 E. R. 1019. 

Annotations: — Distd. R. v, Cottlngham (1827), 7 B. & O. 
615. Oonsd. R. V. Milo Kurt, Old Town (1835), 4 Ad. & 
El. 106. Distd. R. V. I’rostoii (1840), 4 Per. & Dav. 500 ; 
R. All Saints, Derby (1840). 13 Jur. 1100. OlMiSd. Poor 
Law (^otnrs. of Ireland v. Liverpool Vestry (1860), L. R. 
5 Q. B. 70. 

1420. Irish woman & ehildren— Desertion by 
husband — Wife’s maiden settlement in England.] — 

An Irishman, having no English settlement, 
married a woman settled in A., & lived with her 
in B. for more than five years. He then deserted 
her & left the kingdom : — Held : she was re- 
movable from B. to A., not to Ireland. — ^M uch 
Hoole Overseprss V. Preston Overseers (1861), 
17 Q. B. 548 ; 117 E. R. 1391 ; avb nom. R. v. 
Much Hoole Overseers, 21 L. J. M. O. 1 ; 18 
L. T. O. S. 74 ; 16 .1. P. 212 ; 15 Jur. 1162. 

Annotations : — Oonsd. I'oor Law Comrs. of Ireland v. Liver* 
pool Vestry (1860), L. Jl. 5 Q, B. 70 ; II. t>. Kingston 
Union (1860), 21 L. T. 488. Distd. R. r. St. George-ln- 
tho-East (1870). L. 11. 5 Q. B. 364. Reid. West Ham 
Union v. St. Matthew, Bethnal Green, [1804] A. C. 230. 

1430. No settlement in England — No 

removal without husband as head of family.] — 

Application was made to justices for the removal 
of a married woman & her two children from the 
parish of L., where they had become chargeable, 
to her biithplace in Ireland. The husband was 
also Irish, A; neither of them liad acquired any 
settlement in England ; tlie children were the 
issue of the marriage, were uncmancipated, & 
were also bom in li'eland. The wife & children 
had been deserted by the husband ; it was 
not known where he was living : — Held : the wife 
& children could not be removed to Ireland under 
Poor Removal Act, 1845 (c. 117), s. 2, without 
the husband, who was the head of the family. — 
Poor IjAw Comrs. op Ireland v, liivERPOOL 
Vestry (1869), L. R. 5 Q. B. 79; 10 B. Sn S. 
921 ; 39 L. J. M. C. 25 ; 21 L. T. 630 ; 34 J. P. 
294 ; 18 W. R. 376. 

1431. When appeal against order lies — Necessity 
for irremovability to any place in Ireland.] — An 

appeal will not Ho against an order for the removal 
to Ireland of an Irish bom pauper unless it bo 
proved either that the pauper was settled in, or 
irremovable from £2ngland, or that the pauper 
was not liable to be removed to any place in 
Ireland. 

Therefore an appeal cannot succeed where a 

f auper has been oMcrcd to be removed to li. in 
reland, if the pauper was in fact liable to be 
removed to Ireland but to a different union. — 
Local Government Board op Ireland v. 
Blackburn Union, [1909] 1 K. B. 464 ; 78 L. J. 
K. B. 301 ; 99 L. T. 836 ; 72 J. P. 614 ; 7 L. G. R. 
1, D. C. 

Restriction on separating mother from child 
under seven.] — $See Poor Law Act, 1927 (c. 14), 
s. 108 (7). 


PART VI. SECT. 3. SUB-SECT. 4.--B. 

1. Ranovail from Scotland to Eng- 
land,] — Thcro is no power to re- 
move to Engbmd a person becoming 
obargeaMeln Scotland, unless such 
person was actually bom In Eni^and, 


except in the case of a wife, or ubild. 
removed together with the husband, or 
parent. It is not suffleient that such 
person has a settlement in Enidand m 
right of her husband, who was bom, &. 
is still living, there. — Re AiirroN's 


ArrucATioN for Removal Order 
(1903), 68 J. P. 80.— eCOT. 


^ m. .1 — Edinbuboh Pabibh 

Council v, Scotland Local Govern- 
ment Board, (19151 A. C. 717, H. L.— 
SCOT. 
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Sect , 3. — Removal orders: Sub-sect. 5, A. d: JB. (a), 
( b ) dt ( c ) i .] 

SuB-SBCT. 6 . — ^Appeals. 

A. In General. 

See Poor Law Act, 1927 (c. 14), s. 127. 

1482. Not governed by Summary Jurisdiction 
Acts.] — ^BySummary Jurisdiction Act, 1848 (c. 43), 
s. 35, orders for the removal of paupers are excepted 
from the provisions of Summary Jurisdiction Act, 
1848 (c. 43), &> therefore the seven days’ notice 
of appeal prescribed by Summary Jurisdiction 
Act, 1879 (c. 49), s. 31, which by sect. 64 is to be 
construed as one with Summary Jurisdiction Act, 
1848 (c. 43), & by Summary Jurisdiction Act, 
1884 (c. 43), s. 0, is made applicable to appeals 
from convictions or orders made in pursuance of 
Summary Jurisdiction Acts, is not required on an 
appeal against an order of removal. — ^B. v. 
SoMEiiSETSHiBE JJ. (1889), 22 Q. B. D. 625 ; 58 
L. J. M. C. 166 ; 60 L. T. 834 ; 53 J. P. 470 ; 37 
W. B. 492, D. C. 

Annotations : — R. r. Lincolnshire JJ., [1012] 2 K. B. 

413. Msntd. H. V. Olamorffansliiro JJ. (1802), 61 L. J. 

M. C. 169. 

1433. Where all Justices of county Interested In 
appeal.] — Ct. of K. B. have not the power of order- 
ing an appeal against an order of removal to be 
heard at the sessions of a county next adjoining a 
city & county of itself, even though all the justices 
of the lattdr are interested in the event of the 
appeal. — B. v. Kent JJ. (1827), 6 L. J. S. M. 0. 
46. 

Disquallflcatlon by Interest.]— Magistrates, 
Vol. XXXIII., p. 290, Nos. 64-67. 

Appeal against removal to Ireland.]— No. 

1431, ante. 


B, To Quarter Seseiom. 

(o) Who may Appeal. 

SeCt now. Poor Law Act, 1927 (c. 14), ss. 122 (2), 
127 a 

1434. Pauper.] — ^Uponan order of two justices 
. to remove a poor man, he may appeal to the 

sessions as weU as the parish. — B. v. Hartfield 
(Inhabitants) (1692), Garth. 222 ; 8ett. & Bern. 
260 ; 2 Bott, 739 ; 90 E. B. 733. 

Annotation : — Oonid. It. v. Colbock (1840), 12 Ad. & El. 161. 

1435. .] — (1) liatepayers of a parish have 

no power to appeal against an order of I'emoval, 
independently of the parish officers. 

(2) Semble : the pauper may appeal. — B. v. 
CoLBECK (1840), 12 Ad. & El. 161 ; 3 Per. & Dav. 
488 ; 9 L. J. M. C. 61 ; 4 J. P. 608 ; 4 Jur. 906 ; 
113 E. B. 772. 

Annotation: — Oencralljf, Mentd. 11. v. Westmoreland JJ. 
(1848), 1 Dow. Sc L. 178. 

1436. Individual ratepayer.]— Any rated inhabi- 
tant of- a parish to which an order of removal is 
made, may, as a P^y aggrieved, appeal against 
the order under Poor Belief Act, 1662 (c. 12), 
s. 2, & Poor Belief Act, 1691 (c. 11), s. 9.— B. v. 
Denbighshire JJ. (1830), 1 B. & Ad. 616; 9 
L. J. O. S. M. C. 109 ; 109 E. B. 916. 

R. V. Oolbeok (1840), 12 Ad. Sc El. 
iTestmoieland JJ. (1843), 1 Dow. Sc L. 
Wick St. Lawrence (1833), 2 Nev. Sc 

M. K. B. 289. 

1437 . .] — B. V. OoLBBCK, No. 1436, ante. 

1433. Inhabitants of parish.] — B. v. West- 
moreland JJ., No. 1042*, ante. 

1439. Not maintaining its poor.] — B. v. 

Westmoreland JJ., No. 1042, a^Ue. 

1440. Township rightly chargeable — Or der made 
to parish not maintaining its poor.] — B. v. West- 
moreland JJ., No. 1042, ante. 

1441. Governors 6s directors— Under local Act.] 


Annotations : — OOBSd. 


— ^Whero the poor of a parish are under the 
management of certain governors & directors 
appointed under a local Act, such governors Sc 
dimctors are the parties aggrieved by an order of 
removal, within Poor Belief Act, 1662 (c. 12), A; 
any thi^ of such governors & directors may 
give a valid notice of appeal under Poor Law 
(Amendment) Act, 1834 (c. 76). 

By a local Act, the vestry of a parish were 
empowere^d to appoint twenty householders, who, 
together with the rector, churchwardens. Sc over- 
seers for the time being were to be the governors 
Sc directors of the poor of the parish. Sc to have the 
sole care Sc management of the poor, with power 
to bind parish apprentices, to take bastardy bonds, 
to superintend Sc repair workhouses, etc. An 
order of removal was addressed to the church- 
wardens & overseers of this parish. Sc a notice of 
appeal against the order was given, signed by three 
of the governors Sc directors: — Held: (1) the 
governors &; directors were the parties aggrieved, 
& therefore the proper persons to appeal ; (2) the 
signature of the notice by three of the guardians 
was sufficient within Poor Law (Amendment) 
Act, 1834 (c. 76), ss. 81, 109. — B. v. St. George, 
Hanover Square (Inhabitants) (1849), 13 

Q. B. 642 ; 3 New Mag. Gas. 154 ; 3 New Sess. 
Gas. 619 ; 18 L. J. M. 0. 160 ; 13 L. T. O. S. 116 ; 
13 J. P. 491 ; 13 Jur. 424 ; 116 E. B. 1408. 

Lunatic pauper.] — See Lunatics, Vol. XXXIII., 
pp. 263-204, Nos. 1829-1833. 


(6) Time for Appeal. 

See, now. Poor Law Act, 1927 (c. 14), ss. 122 (2) 
(3), 127. 

1442. Option of parish— After service of order — 
Or after actual removal.] — Since the passing of the 
Poor Law Amendment Act, an appeal against an 
order of removal may be made at the next sessions 
alter the actual removal, & need not be made at 
the next sessions after the service of the notice 
of chargeability. — B. v. SATiOP JJ. (1837), 6 Dowl. 
28 ; Wm. Woll. & Dav. 598; 1 J. P. 187 ; 1 .Tur. 
868. 

Annotations : — Apld. R. v. Herefordahiro JJ. (1840), 8 Dowl. 

638. PoUd. Rr V, Loods Rocordor (1847), 8 Q. B. 623. 

R^. R. V. vE^ost Ridinff of Yorkshire JJ. (1844), 14 

L. J. M. O. 11. Mentd. Norton v. Salisbury Town Clerk 

(1846), 4 C. B. 32. 

1443 . .] — parish served with an 

order of removal, notice of chargeability, Sc 
examinations, under Poor Jjaw (Amendment) 
Act, 1834 (c. 76), s. 79, may either appeal to the 
first practicable sessions after such service, 
idthough no actual removal has taken place, or 
wait till there be an actual removal. Sc then appeal. 
— B. V . Leeds Becordeb (1847), 8 Q. B. 623 ; 10 
L. J. M. G. 153 ; 8 L. T. O. S. 443 ; 11 Jur. 817 ; 
11 J. P. Jo. 117 ; 115 E. B. 1011 ; sub nom. 
Ex p . Leeds Overseers, 2 New Sess. Gas. 695. 

1444. Appeal too late— After second removal.] — 
On Apr. 22, G. G. was removed alone from M. to 
D., on an order for the removal of himself Sc 
family. There was no appeal entered against the 
order or the removal. G. G. returned to M. ; Sc 
on Dec. 23, being again chargeable, he was removed 
with his family to D., under the same order. The 
overseers of D. entered an appeal against the 
removal, at the next Jan. sessions :—Beld : they 
were too late. Sc should have appealed to the first 
sessions after the order, or after the first removal 
of G. G.— K. V. DOKHAM JJ. (1847), 5 Dow. & L. 
82 ; 2 New Seas. Caa. ; 16 D. J. M. 0. 112 ; 
8 L. T. O. S. 260 ; 11 Jur. 930 ; 11 J. P. Jo. 504. 

1445. After first removal— Abortive appeal 

order.] — ^Where the ct. of quarter aeasiona 
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dismissed an appeal against an order of removal, 
on the ground that applts. had not produced the 
original order of removal, nor given notice to 
produce it, as required by the practice of the 
sessions ; & applts. appealed again on the actual 
removal of the pauper, but the sessions refused to 
hear it ; — Held : the sessions were right in dis- 
missing the first appeal, & no new right of appeal 
accrued after the actual removal. — K. v. Pbteu- 
BOROUOH J.T. (1849), (1 Dow. & 512 ; 3 New 

Hess. Cas. 3(55 ; 18 I.. J. M. C. 79 ; 12 L. T. O. S. 
408; 13Jur. 494; 13 J. P. Jo. 8(5. 

Aimotatiim : — OoiiBd. li. v. Munchostor liecorder (1851), 16 

J. 1». 73. 

1446. Failure to appeal against delay 

In service.] — ^An order was made on May 21, 1825, 
for the i*emoval of a pauper to parish A., &; 
suspended on the same day on account of the 
infirmity of the pauper. That parish had no 
notice of the order till Aug. 12, 182(5, when it was 
served. Another order, dated Jan. 21, 1831, 
dii*ected that the order of I'emoval should be 
executed, & £80 paid to tlie removing parish by 
parisli A., &; this order was served on, & tlie pauper 
i*emovcd to, parish A. on Feb. 1(5, 1831. A. 
appealed to the then next sessions, & IIkj sessions 
found that tlie original <irder of 1‘emoval was not 
served within a reasonable time : — Held : it was 
not, thcrefoi*e, void, but voidable only by appeal, 
& pai'ish A. ought to have appealed to the next 
practicable sessions alter it liad notice of the 
original order. — R. v, Penkridge (Inhabitants) 
(1832), 3 B. & Ad. 538 ; 1 D. .T. M. C. 48 ; Pratt, 
310 ; 110 E. R. 195. 

1447. Where order suspended — ^Time calculated 
from service of order.] — R. v. Middlesex JJ. 
(1837), 1 J. P. 370 ; 1 Jur. 475. 

1448. .] — TTndcr l^oor Law (Amend- 

ment) Act, 1834 (c. 70), after the siirvice of a 
suspended order of removal, the parish to wliich 
the removal takes place net^d not appeal to a 
sessions commencing before the expiration of the 
twenty-one days whicli, by Poor Law (Amendment) 
Act, 1834 (c. 70), s, 70, must elapse before the 
actual removal, A, in addition, of the fourteen 
days which must, by Poor l^aw (Amendment) 
Act, 1831 (c. 70), s. 81, elapse, after notice of 
grounds of appeal, before the sessions at which 
the appeal is to be tried. — R. v, Lancashire .TJ. 
(1843), 4 Q. B. 010 ; 1 Dav. & Mer. 488 ; 3 Gal. & 
Dav. 290 ; 12 L. J. M. C. 110 ; 1 L. T. O. S. 287 ; 
114 E. R. 1140 ; stib nom, R. r. LANCASHUtE JJ., 
Holyweli.. v. Wauuington, 7 J. P. 399 ; 7 Jur. 
512. 

Annotaiiotui : — ^Expld. 11. r. West lUdinsr JJ. (1840), 2 New 

Boss. CaH. 3U4. Oonsd. H. v. WoHt Ridii^ JJ. (1847), 10 

Q. B. 763 ; U. v. Sushox J J. (1862). 2 B. & 8. 664. Reid. 

U. V, London JJ. (1846), 15 L. J. M. O. 127. 

1449. .] — R. V . Chedorave (Inhabi- 

tants), No. 1330, ante, 

1460. Original service defective.] — An 

order of removal was dated Aug. 1, 1814, & an 
order of suspension indorsed thereon, in conse- 
quence of the sickness of the pauper ; & a copy 
of such order & indorsement was, in 1814, served 
upon applts., but the original order not produced 
at the time of serving such copy : &, subsequently, 
in 1815, another pad; of the order &: indorsement 
executed by the same justices, but bearing date 
in Aug. 1814, was served upon applts. The 
pauper was not removed till 1819, when an api>eal 
was duly entered : — Held : the services of the 
origin^ order of removal in 1814 & 1815 were both 
defective, « & the appeal was made in time, not- 
withstanding Poor (Settlement & Removal) Act, 
1800 (c. 124), s. 2. — R. v. Alnwick (Inhabitants) 


(1821), 5 B. & Aid. 184 ; 2 Bott. 753 ; 10(5 E. R. 
1160. 

AnnoUtiions : — Ckmid. R. v. Middlosox JJ. (1837), 1 J. P. 
370. Befd. R. V. MUdenhaU (1842), 2 Q. B. 517 ; Lloyd 
V. Harris (1840), 8 C. B. 63. 


(c) To What Seaawna. 
i. In General, 

See Poor Law Act. 1927 (c. 14), ss. 122 (2) (3). 127. 

1451. Sessions of county in which order made.] — 
Appeal against an order of removal must be to the 
sessions of tiio county in which the order was made. 

I —Anon. (1701), 12 Mod. Rep. 455 ; 88 B. R. 1447. 

1452. Union extending into several juris- 

dictions.] — ^By Poor Law (Amendment) Act, 1867 
(c. 100), s. 27, where a union extends into several 
distinct jurisdictions, every matter, act, charge, or 
complaint by which the guardians thereof ara 
affected or in whicli they have any interest, shall 
for the purpose of jurisdiction be deemed to arise 
or exist equally throughout the union : — Held : 
the appellate jurisdiction fi*om an order of re- 
moval under l*oor Law (Amendment) Act, 1867 
(c. 106), s. 27, is the same as that under which the 
order is made ; & it does not depend upon the 
place from wiiicli the removal is ordered. — 
Dudley Union v. Wolveruami*ton Union (1872), 
25 L.T.829. 

1453. Whether to general sessions — Borough 
having general sessions twice a year.] — ^Where by 
chaiter the magistiutes of a borough, which was a 
county of itself, held only general sessions twice 
a year, & not quaiter sessions : — Held : an appeal 
against an order of removal might be made te the 
next genenil sessions of the peace for such borough. 
— ^R. V , Carmarthen JJ. (1821), 4 B. & Aid. 291 ; 
106 E. R. 944. 

1454. Where general sessions distinct from 

quarter sessions.] — Under Poor Removal Act, 1696 
(c. 30), s. 6, the appeal against an order of removal 
lies to quaiter sessions only ; not, therefoi’e, to 
general sessions, distinct from quaiter sessions. — 
R. V . Middlesex JJ. (1843), 4 Q. B. 807 ; Dav. 
& Mer. 289 ; 12 L. J. M. C. 134 ; 1 L. T. O. 8. 
229 ; 7 J. P. 494 ; 7 Jur. (569 ; 114 E. R. 1101. 

1455. Whether borough quarter sessions have 
exclusive jurisdiction.] — ^The recorder of a corpn. 
having a grant of quaiter sessions under Municipal 
Corporations Act, 1835 (c. 76), s. 103, with the 
powera described in Municipal Corporations Act, 
1835 (c, 7(5), s. 105, may try appeals against orders 
of removal from places within the borough. 

Qu, : where the sessions for the county wherein 
such borough is situate had cognisance of such 
appeals under Poor Removal Act, 1696 (c. 30), 
before Municipal Corporations Act, 1835 (c. 76), 
was passed, whether they still have, for that pur- 
pose, a concurrent jurisdiction with the borough 
sessions : — Held : if they have, yet, if the first 
sessions at which it is practicable to appeal be 
those of the borough, the appeal should be brought 
there. — R. v, St. Edmunds, Salisbury (Inhabi- 
tants) (1841), 2 Q. B. 72 ; 1 Gal. & Dav. 137 ; 
10 L. J. M. C. 138 ; 5 J. P. 483 ; 6 Jur. 1106 ; 114 
E. R. 30. 

AnnotalUms : — Oomd. R. v. Loucoslilro JJ. (1811), 2 Q. B. 

90. Mentd. R. V. Hayward (1862), 31 L. J. M. C. 177. 

1456. .1 — ^Where a separate ct. of quarter 

sessions has been panted to a borough, under 
Municipal Corporations Act, 1835 (c. 76), the 
recorder, under Municipal Corxiorations Act, 1835 
(c. 76), s. 105, has, in such ct., exolusive juris- 
diction of appeals gainst orders of removal 
made by the borough justices. — R. v, Suffolk JJ. 
(1841), 2 Q. B. 85 ; 1 Gal. & Dav. 148 ; 10 L. J. 
M. C. 143; 5 J. P. 484, n. 6 Jur. 1108; 114 
B. R. 35. 



342 Poor 

8eti» 8 . — Removal orders: Sub-sect, 6, B. (c) i, 

1467. .] — R. V. LANCAsmRB JJ. (1841), 2 

Q. B. 00 ; 1 Oal. & Dav. 147 ; 10 L. J. M. C. 142 ; 

6 Jup. 1108 ; 114B.R.37. 

1458. .] — R. V, Shropshire JJ. (1841), 2 

Q. B. 87 ; 114 E. R. 30 ; siib nom, R. v. Salop JJ., 

1 Gal. & Dav. 146 ; 10 L. J. M. C. 141 ; 6 J. P. 
484; 5Jur. 1107. 

1459. .] — ^An order for the removal of a 

pauper from a township within a borough, under 
Municipal Corporations Act, 1835 (c. 76), with a 
separate commission of the peace & ct. of quarter 
sessions, was made within the borough by two 
justices of the county in which the borougn was 
situated, such justices having a concurrent juris- 
diction in the borough with the borough justices. 
Notice of an intention to appeal against the order 
to the county sessions was given within the time 
for giving notices of appeal limited by Poor Law 
Procedure Act, 1848 (c. 31), s. 9. After the 
expiration of the time so limited for giving notice 
of appeal, applts. gave notice to resps. that they 
intented to abandon their notice of appeal to the 
county sessions, & would prosecute their appeal 
at the nex^t borough sessions ; — Held : (1) the 

county sessions had no jurisdiction to hear the 
appeal, & the appeal was rightly made to the 
borough sessions ; (2) the first notice was, not- 
withstanding the reference therein to t'le coimty 
sessions, a sufficient notice of an intention to appeal 
within Poor Law Procedure Act, 1848 (c. 31), s. 9, 
&, taking the two notices together, there was a 
valid notice of appeal to the borough sessions. — 

R. V. Liverpool Recorder (1850), 15 Q. B. 1070 ; 

4 New Sess. Gas. 410 ; 16 L. T. O. S. 103 ; 14 
J. P.782 ; 117E.R.764. 

Anmtaiwna : — As to (1) Apld. 11. v. Lanoasldro JJ. (1852), 

18 Q. D. 361. As to (2) Distd. H. v. Salop JJ. (1854), i 

E. & B. 257. Apld. K. v. BuokinghftmHhlre JJ. (1854), 

4 E. &; B. 259, ii. ; B. v, Loods Recorder (1861), 3 E. & E. 

561. 

1460. .] — ^Where a pauper becomes charge- 

able in a union which includes a borough having 
a separate ct. of quarter sessions, the guardians 
may obtain an order for the removal of such 
pauper to his place of settlement from the justices 
of the borough, although the particular parish 
from which he is to be removed is not within the 
borough, &, in such case, the proper tribimal to 
hear an appeal against the order is quarter sessions 
for the borough & not the quarter sessions for the 
coimty. — ^R. V, Staffordshire JJ. (1872), L. R, 

7 Q. B. 288 ; 41 L. J. M. G. 78 ; 36 J. P. 679 ; 20 
W. R. 366. 

ii. Neost Prticticable Quarter Sessions, 

See Poor Law Act, 1927 (c. 14), ss. 122 (2) (3), 
127. 

1461. What are — Next after service of notice of 
appeal practicable.] — ^An order of removal was made 
on Mar. 16, & served on Mar. 18. Notice of appeal 
to the next sessions but one was served on Apr. 4. 
The next sessions, the Easter, were Apr. 8. The 
practice of the ct. of quarter sessions required 
seven clear days’ notice of appeal to be given : — 
Held : applts. were in time in their appeal to the 
Midsummer sessions, that being the next practic- 
able sessions. — ^R. v. Herefordshire JJ. (1840), 

8 Dowl. 638 ; 6 J. P. 65. 

Annotation R. v, Shrewsbury Hooordor (1853), 1 

E. & B. 711. 

1462. ,] — The next practicable sessions 

for trying an appeal against a suspended order of 
removal, are not invanably the next sessions after 
the service of the order, but the next sessions after 
the time when the service of a notice of appeal 


Law. 

became practicable. — ^R. v. West Riding of York- 
shire JJ. (1842), 6 J. P. 428. 

1468. .] — ^Justices are boimd ex parte 

to enter & respite an appeal against an order of 
removal at the quarter sessions next after the 
service of the order, although more than thirty- 
live days may have elapsed, & a notice of appeal 
given in time for the next sessions after such entry 
& respite js sufficient, & the appeal ought then to be 
heard. — R. v, London JJ. (1846), 9 Q. B. 41 ; 
1 New Mag. Gas. 548 ; 2 New Sess. Gas. 410 ; 15 
L. J. M. G. 127 ; 7 L. T. O. S. 226 ; 10 J. P. 425 ; 
10 Jur. 457 ; 115 E. R. 1191. 

Annotations: — Oonid. R. v, Eyro (1857), 7 E. & B. 609. 

Bold. R. V, Sussex JJ. (1862), 2 B. & S. 664. 

1464. Next after service of order.] — Where 

the sessions were holden within twenty-one days 
after the order of removal had been sent from the 
removing parish : — Held : it was not necessary 
to serve a notice of appeal for those sessions. — 
R. V, Gornwall JJ. (1837), 6 Ad. & El. 894‘; 6 
L. J. M. G. 118 ; 112 E. R. 342. 

Annotations :—FoUd. R. v. Salop JJ. (1837), Will. Woll. 

&, Dav. 598. Refd. R. v. London JJ. (1846), 9 Q. B. 41 ; 

R. 1 ?. Sussex JJ. (1865), a B. & S. 966. 

1465. .] — An order of removal made 

on Sept. 6, 1856, was duly served- on Sept. 10. 
On Sept. 21 , a letter, dated Sept. 20, was received 
by resps. from the clerk of applts., stating certain 
facts as to the paupers, & adding, I shall on these 
grounds appeal against your order.” On Sept. 29, 
copies of depositions were applied for, & received 
on Sept. 30. Notice of intention ” to commence 
an appeal at the next general quarter sessions ” 
was duly received on Oct. 8. At the next quarter 
sessions, held on Oct. 16, the appeal was not 
entered or respited ; & resps. applied for costs, 
which were, however, refused. On Oct. 20, the 
paupers were removed. On Dec. 23, another 
notice of appeal, & grounds of appeal, were served. 
At the next sessions, held Jan. 8, 1857, both parties 
appeared ; but, a^r argument, the justices 
refused to hear the appeal : — Held : (1 ) the justices 
acted rightly, & applts. ought to have entered & 
respited the appeal, even though they could not 
have tried it, at the Oct. sessions ; (2) in judging 
of the ” practicability ” of the next sessions, 
the time of service of the order of removal was the 
proper time to reckon from. — R. v. Peterborough 
JJ. (1857), 7 E. & B. 643 ; 26 L. J. M. G. 153 ; 
29 L. T. O. S. 124 ; 22 J. P. 20 ; 3 Jur. N. S. 887 ; 
6W. R. 565; 119 E. R. 1384. 

Annotations : — As to (1) Folld. R. v. West Riding* JJ. (1858), 

E. B. & E. 713. Apld. R. v. Sussex JJ. (1865), 4 B. & 8. 

966. Reid. R. V. BkJrooat (1859), 28 L. J. M. C. 224; 

Liverpool Gas CJo. r. Evortor (1871), L. R. 6 C. P. 414. 

1466. Question for Justices to decide on 

facts.] — It is for the justices at quarter sessions to 
decide on the facts, in the first instance, whether an 
appeal against an order of removal has or has not 
been brought at the next practicable sessions after 
notice of the order has been received by applts. ; 
& mere proof that there has been some delay pn 
the part of applts. in taking steps to avoid me 
order does not preclude the justices from exercising 
their discretion in the matter, nor compel them to 
dismiss the appeal. — R. v, Derbyshire JJ. (1871), 
25 L. T. 161 ; 35 J. P. 663 ; 19 W. R. 876. 
Annotation : — sefd. R. f. Norfolk JJ., Ex p. Wayland 

Union (1908), 78 L. J. K. B. 236. 

1467. Party treating appeal as to particular 

sessions.] — On Feb. 26, 1908, an order of removal of 
a pauper & her child from the Wayland Union 
to the Forehoe Union was made. Both unions 
are in the county of Norfolk. On Mar. 31, 1908, 
the Forehoe Union gave notioe of appeal against 
the order. The notice did not mention any sessions 
as those to which it was intended to appeal. 



Part VI. — ^Removal, 


343 


On Apr. 8, a ct. of quarter sessions for the county 
of Norfolk was held, but no appeal against the 
order of removal was entered for those sessions. 
The succeeding quarter sessions were held on 
July 1, 1908, & the appeal against the order was 
entered for those sessions. The parties treated 
the ^ notice of appeal as being given for those 
sessions : — HeJd : (1) the sessions of July 1, 1908, 
had jurisdiction to hear the appeal &; to decide 
whether it had been entered at the next practicable 
sessions so as to comply with the requirements of 
Poor Relief Act, 1662 (c. 12 ), s. 2 ; (2) as the parties 
treated the notice of appeal as having been given 
for the sessions of July 1, 1908, the objection could 
not be taken that it applied only to the sessions of 
Apr. 8. — R. V. Norfolk JJ., Ex p. Wayland 
Union, [1909] 1 K. B. 463 ; 78 L. J. K. B. 236 ; 
99 L. T. 936 ; 73 J. P. 36 ; 7 L. G. R. 343, D. O. 

1468. Sufficient time for entry at next ses- 

sions — Necessity to enter appeal.] — Parties appeal* 
ing against an order of removal ai*e entitled to take 
the full number of days given by Poor Law 
Procedure Act, 1848 (c. 31 ), s. 9. If at the expira- 
tion of those days there is time to give effecting 
notice of trial for the next sessions, it should bo 
done ; if there is not time for such notice of trial, 
the appeal, if it be practicable, ought to be entered 
& respited at the next sessions ; & it is too late to 
enter it at a subsequent sessions. — R. v. West 
Riding of Yorkshire JJ. (1858), M. B. & E. 713 ; 
31 L. T. O. S. 232 ; 6 W. R. 681 ; 120 E. R. 677 ; 
8 ub nom . R. v . West Riding of Yorkshire JJ., 
Bromsgrove V. Halifax, 27 L. J. M. C. 269 ; 23 
J. P. 148 ; 5 Jut. N. S. 17. 


Annotaiiona: — Oonid. K. v, Sussex JJ. (1862). 2 B. & S. 
064 ; Liverpool Gas Light Co. v. Kvorton Overseers 
(1871), L. 11. 6 C. P. 414. Reid. R. v. Hkircoat (IS.'iU), 
28 L. J. M. C. 224 ; K. r. Sussex JJ. (1805), 4 B. & S. 
966 ; R. r. Surrey JJ. (1880), 50 L. J. M. 0. 10 ; Imperial 
& Grand Hotels Co. v. Christchurcli Union, flOO.5] 1 K. B. 
p ; 11. V, Norfolk JJ., Ax p. Wayland Union (1908), 78 
236« 


1469 . Sufficient time to prepare for trial — 

Power of session to grant adjournment.] — An 

order of removal was served on Sept. 13, 1858, & 
notice of appeal served on Oct. 2, 1868. By the 
rules of pr^tice at the sessions, ten clear days’ 
notice of trial w^ required to be given by applts. 
No notice of trial, nor grounds of appeal, were 
served before the next quarter sessions, which 
were held on Oct. 18, 1858. At these sessions 
applts. entered & respited their appeal. On 
Dec. 18, 1858, applts. served a notice of trial of the 
appeal at the quarter sessions held on Jan. 4, 1859, 
accompanied with a statement of the grounds of 
appeal. The appeal was heard at the Jan. 
sessions, & the^ order of removal was quashed ; — 
£feld ^ : the sessions had jurisdiction to adjourn the 
hearing of the appeal from the Oct. to the Jan. 
sessions : but as applts. had had time to bring on 
the trial of the appeal at the Oct. sessions, the 
better course would have been to refuse an adjourn- 
ment. — ^R. V. Skircoat (Inhabitants) (18.59), 2 
E. & E. 185 ; 28 L. J. M. 0. 224 ; 33 L. T. O. S. 
300; 23 J. P. 602; 5 Jur. N. S. 1010; 121 
E. R. 70. 


Annotation :—Befd. R. v. Sussex JJ. (1865), 4 B. &; S. 906. 

1470. .] — (1) Where an order of 

removal was executed on Mar. 27, & the next 
Easter sessions were held on Apr. 9, consequently 
less than fourteen days after the removal,. & 
applts. took no notice of those sessions, but 
entered &; respited their appeal ex parte at the 
Midsummer sessions, & gave the regular notice, 
etc., for «the. Michaelmas sessions, at which the 
app^ was entered & determined : — Held : the 
sessions had jurisdiction over the appeal to hear & 


determine it & applts. were not bound to have 
entered & respited at the Easter sessions, or to 
have given notice of appeal for the Midsummer 
sessions. 

(2) Poor Relief Act, 1722 (c. 7), s. 8, does not 
apply to the first sessions after the removal, but 
to the first practicable sessions. — ^R. v , Surrbt JJ, 
(1845), 3 Dow. L. 343 ; 1 New Mag. Gas. 411 ; 
2 New Sess. Gas. 155 ; 15 L. J. M. G. 1 ; 6 L. T. 
O.S. 131; 10 Jut. 72. 

Annotations .—As toil) Diftd. R. v. West Ridlug JJ. (1858). 

E. B. & E. 713. ^fd. R. V. Potorborough JJ. (1857), 

L. J. M. a 153. 

1471. Distance between parish appealing & 

sessions.] — If, from the distance between the parish 
to which a pauper has been removed & the place 
where the sessions arc held, there is not time to 
lodge an appeal at the sessions held immediately 
subsequent to the removal, the sessions next 
ensuing are to be considered as the next sessions 
within Poor Relief Act, 1662 (c. 12), & the justices 
wiU be compelled to receive the appeal at such 
ensuing sessions. — R. v . East Riding op York- 
shire JJ. (1779), 1 Doug. K. B. 192 ; 99 E. R. 126. 
Annotaiums : — Gonad. R. v. Surrey JJ. (1880), 50 L. J. M. C. 

10. Retd. R. V. HurofortlHhiru JJ. (1789), 3 Toriii Rep. 

504 ; R. V. Sussex JJ. (1865), 4 B. & S. 900. 

1472. Counties having original & adjourned 

sessions.] — ^Where the quarter sessions are held at 
two different places in the county, the one being an 
adjournment only from the other, & an order of 
removal is executed after the beginning of the 
origipal sessions but before the adjourned sessions, 
an appeal at the next ensuing adjourned sessions 
is in time, & ought to be received. — R. v. Sussex 
JJ. (1797), 7 Term Rep. 107 ; 101 E. R. 880. 
Annotatimis : —AM, R. v. SiiiTolk JJ. (1847). 2 Now Sosa. 

Gas. 554; R. v, LancaHhiro JJ. (1870), 34 L. T. 124. 

Retd. R. V. SUBSOX JJ. (1865), 4 B. & S. 906. 

1473 . ,] — ^Where an order of _ 

was made & executed on the day bcforci the 
holding of the Epiphany sessions, & the parish to 
which the pauper was removed, gave due notice 
& entered their appeal at the Easter sessions, at 
wliich sessions the justices refused to hear the 
appeal, on the ground that it should have been 
entered at the Epiphany sessions ; this ct. granted 
a mandamvA to the justices to receive such appeal, 
notwithstanding it appeared that the Epiphany 
sessions continued for fourteen days, were after- 
wards twice adjourned to distant days, & that it 
was the practice of the sessions to allow appeals 
to be entered at any time during thiiir continuance, 
or at thd adjournments, & to respite the hearing 
to the next sessions. — R. v, Surrey JJ. (1813), 

1 M. & S. 479 ; 2 Bott. 750 ; 105 E. R. 179. 
Annotation : — Consd. R. v. Subbox JJ. (1862), 2 B. & S. 664. 

1474. .] — (1) The delivery of (ipounds 

of appeal, against an order of removal, with the 
notice of appeal, is as valid for all purposes as a 
delivery of them fourteen days at least before 
sessions begin. Applts. have not, by Poor Law 
Procedure Act, 1848 (c. 31), s. 9, twenty-one 
days, plus the fourteen days after the delivery of 
the depositions, for giving notice of appeal 
absolutely, so as to entitle them as of right to have 
the appeal entered & respited, if after those days 
have expired there does not remain enough time 
before sessions to deliver on effective notice of 
appeal according to the practice of sessions ; &: 
the sessions may, in their discretion, refuse to 
respite if they deem that applts. have been guilty 
of unreasonable delay in giving their nowe of 
appeal. 

(2) Thowh the time for mving notice of appeal 
must bo calculated with reference to the first day 
of sessions, yet when for practical convenience the 
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county is divided into distinct divisions, & a 
distinct ct. is held in each division, by adjourn- 
ment from one to the other, & the rules of practice 
made by the ct. in each division assume that the 
day when the ct. for that division begins its sittings 
is the first day of sessions, it is sufficient if the 
grounds of appeal are delivered fourteen clear 
days before the first day of the sitting of the ct. 
for the division in wliich the appeal is according to 
practice to bo tried. — 11. v, Sussex JJ. (1866), 4 
B. & S. 960 ; 34 L. J. M. C. 69 ; 29 J. P. 180 ; 
11 Jur. N. S. 300 ; 122 E. R. 721 ; sub nom. R. 

V, Sussex JJ., Re Golemore Parish Officers Sc 
PUNTINGTON PARISH OFFICERS, 11 L. T. 740 *, 13 

W. R. 471, Ex. Ch. 

Ar^tutions : — Asto (1) Eeld. Swift d. Lancashire JJ. (1873), 
B^d. Re Mayor v. Hardlngr 
(1867), 9 11. & S. 27, n. ; R. v. Derbyshire JJ, (1871), 25 
L. T^. 161 ; 11. V. Surrey JJ. (1880), 6 Q. H. D. 100 ; R. v, 
Norfolk JJ.. Exp, Wayland Union (1908), 99 L. T. 936. 

1475. Proof of practicability.] — When a sessions 
has intervened between the date & the service of 
an order of i*emoval' applte. have a right to enter 
their appeal at the next sessions, without being 
called upon to prove the time when the order was 
served. The fact being within the knowledge of 
both paities, it is for resps. to prove it, if they desire 
to show that applts. are out of time. — R. v. North 
Riding of York J J. (1828), 6 L. J. O. S. M 0. 66. 

1476. Appeal Impracticable — Whether necessary 
to enter Sc respite .] — Semble : it is unnecessary to 
enter & respite an appeal at the next sessions, 
where the order of removal is served so late as to 
render it impossible to try the appeal at those 
sessions,— R. v. Kent JJ. (1828), 8 B. & C. 639 ; 
3 Man. & Ry. K. B. 15 ; 2 Man. & Ry. M. 0. 11 ; 
108 E. R. 1180. 

Anrwlaiiotis .-—Reid. R. v, Suffolk JJ. (1840). 8 Dowl. 018 ; 
Liverpool Q«« Ll^ht Co. t>. Everlou Overseers (1871), 
L. R. G C. P. 414 ; K. v, Surrey JJ. (1880), 6 Q. B. D. 100, 

(d) Notice of Appeal. 
i. In General. 

See Poor I^w Act, 1927 (c. 14), ss. 122, 127, 130, 

1477. Contents of notice — ^Names of removing 
justices.] — Notice of appeal against an order of 
removal described the order by its contents, but 
md not state the names of the removing justices. 
On the trial of the appeal this was argued as a 
preliminary objection; & the sessions, without 
further hearing, confirmed the order, subject to 
the opinion of this ct. on a case, which submitted, 
^ the^ point for decision, whether the notice was 
defective for the reason above mentioned ; direct- 
ing that, if this ct. held the notice good, the case 
should be sent back to the sessions, to bo heard on 
the merits. This ct. overruled the objection with- 
out argument, & allowed the case to go back to 
the sessions. — R. v. Westhouohton (Inhabitants) 

?* 5 13 Jj. J. 

f}} T? ¥ 1^*^ 5 ^ J- P- '738 ; 8 Jur. 

106 ; 114 E. R. 1262. 

Annoiaiioti : — Bold. R. v. Kesteven JJ. (1844), 8. Jur. 445. 

1478. Error In one name.] — ^An order 
of remov^, signed by two justices, B. O. Sc E. L. K., 
was, m the notice of appeal against it, described 
w an order v^de by R. 6. 0., Sc E. K. K., Esqrs. 

other tespects, sufficiently 
^met, & it clwly appearing that no one had 
mistake, though it was shown 
them wem ^t^ the county two justices. Sir 
Bart., & B. C., Es^. i—Held : the varhmee 
justices were bound to 
near the appeal. — B. v, Denbighshieb JJ. (1841), 


9 Dowl. 609 ; WoU. Ill ; 10 L. J. M. C. 79 ; 
6 J. P. 210 ; 6 Jur. 99. 

Annotaiion Mentd. R. v. Oxfordshire JJ. (1843), 4 Q. B. 

177. 

1470. .] — ^Where the name of one 

of the justices signing an order of removal was so 
illegibly written in the copy of the order sent to 
applt. parish, although legible enough in the 
copy of their examination, that the parties gave 
their notice dt appeal, as against the order of A. B. 
Sc Jonah Walter, instead of A. B. Sc Josiah Wilson, 
the real name of the justice, Sc the appeal was 
entered at the sessions as against the order of 
A. B. Sc John Walter, Sc the sessions refused to 
entertain the appeal, on the ground of the mis- 
description : the ct. granted a mandamus com- 
pelling them to enter continuance Sc hear the 
appeal. — R. v. Middlesex JJ. (1846), 3 Dow. & L. 
746 ; 1 New Mag. Oas. 688 ; 2 New Sess. Gas. 
341 ; 16 L. J. M. 0. 100 ; 7 L. T. O. S. 117 ; 

10 Jur. 496 ; 10 J. P. Jo. 309. 

1480. Venue of appeal — ^Error in descrip- 

tion.] — Notice of appeal against an order of re- 
moval was served in due time, but erroneously 
described the appeal to be to the county instead 
of the borough sessions ; this was afterwards 
amended, but too late for the ensuing sessions. 
Application having been made to the deputy 
recorder to enter Sc respite, he allowed it, on 
condition that the whole question should be 
brought before, Sc decided by, the recorder. At 
the next sessions the recorder held that the notice 
was bad. Sc dismissed the appeal. Under the above 
circumstances, the ct. refused to grant a mandamus 
to the recorder to hear the appeal, as there had 
been a conditional exercise of discretion, which 
had been accepted by applt. — R. v, Berwick 
Recorder (1863), 7 L. T. 670 ; 27 J. P. 87 ; 11 
W. R. 266. 

1481. Service of notice — ^Notice informally con- 
veyed — In letter to overseers.] — On Oct. 28, an 
order for the removal of a pauper from A. to 0. 
was served on the overseers of O. On Nov. 6, a 
letter was written to the overseers of A. by the 
assistant overseer of 0. applying for a copy of 
the depositions of the groun^ of removal, adding, 
** as it is intended to appeal against such order 
of removal.” No notice was taken of this letter. 
On Dec. 11, a formal notice of appeal was given 
by the overseers of G. to the overseers of A. 
On Dec. 20, application was made by the over- 
seers of 0. to the clerk to the justices for a copy 
of the depositions, which was received on the next 
day. Sc notice was given to the overseers of A. 
that the appeal would be entered Sc respited at 
the next sessions, which was accordingly done : — 
Held: quarter sessions had no jurisdiction to 
enter Sc respite the appeal ; inasmuch as, (a) the 
application for a copy of the depositions being 
im^e to the overseers of the removing parish. 
Sc not to the clerk to the justices, was not sufficient 
within Poor Law Procedure Act, 1848 (c. 31),. 
s. 3 ; (b) the letter of Nov. 6 was not a notice of 
appeal. — R. v. St. Alkmund, Derby (Inhabi- 
tants) (1863), 3 B. & S. 347 ; 32 L. J. M. 0. 
99 ; 7 L. T. 622 : 27 J. P. 263 ; 9 Jur. N. S. 
744 ; 11 W. R. 262 ; 122 E. R. 131. 

1482. Delivery after statutory period — 

Waiver of irregularity.] — Notice of api^ to 
sessions to be held on July 8, 1861, against an 
order for the maintenance of a lunatic pauper, 
served June 7, 1851, was delivered on Juno 30, 
1861, too late by law, to resps., who, on July 4, 
1851, served on applti^ a notice to produce docu- 
ments at the trial. The sessions held that the 
service of the notice was a step in the cause Sc 
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a waiver of the irref^ularity in the notice of appeal ; 
— Held : the question was one of fact & practice 
for the i^ssions if they chose so to treat it, & not 
necessarily one of construction, & their decision 
ought not to be disturbed. — R. v. Wickbnby 
(Inhabitants) (1852), 19 L. T. O, S. 105 ; 16 
J. P. 583. 

1483. Service on Sunday.] — R. v. Hunting- 

donshire JJ. (1783), Cald. Mag. Gas. 283. 
Annotatwns : — ^Beid. Huntley v. Buhvor (1839), 8 Scott, 325 ; 

Asproll V. Lancashire JJ. (1852), IG Jur. 10G7, n. 

1484. .] — Service of notice of grounds 

of appeal against an order of removal on a Sunday 
is void ; &; it makes no difference in this respect 
tliat the notice is sent through the Post Office. 
Where, therefore, the time for serving grounds of 
appeal expired on a Sunday, & the notice was 
posted on Saturday, &; delivered in the usual 
course on Simday morning; — Held: the notice 
was a nullity ; & the sessions right in refusing 
to hear the appeal. — R. v, Lancashire JJ. (1852), 
20 L. T. O. S. 95 ; Hinb nom. Ex p. Ashford 
(Churchwardens & Overseers), 16 J. P. Jo. 
759 ; sub 7iovi, Asprkll (Inhabitants) v. Lanca- 
shire JJ., 10 .Tur. 1007, n. 

Amwtalion : — Consd. 11. v. LooiiiliiBtui* (1862), 2 B. & S. 391. 

1485. Necessity for proof of.] — ^The ct. of 

quarter sessions is not bound, before allowing the 
entering & respite of an appeal, to call for proof 
of service of notice of appeal, the allowance of an 
appeal, in Poor Law Procedure Act, 1818 (c. 31), 
s. 9, meaning the hearing thereof. — R. v. Great 
Yarmouth Recorder (1853), 1 W. R. 416 ; 
17 J. P. Jo. 389. 

1486. Sufficiency of notice — Respited appeal — 
Service of order of respite.] — Where an appeal was 
entered at the Easter, & respited until the Mid- 
summer sessions, &; on June 24, a copy of the order 
of respite was served on resps., without any notice 
of trial, & resps. appeared at the following sessions 
in .July ; — Held : the sessions were bound to hear 
the appeal, though no otiier notice of trying the 
appeal had been given than the service of the 
order of respite. — R. v. Lambeth (Inhabitants) 
(1823), 3 Dow. & Ry. K. B. 310 ; 2 Dow. & Ry. 
M. 0. 26. 

Annataiioiis — Refd. B. r. WchI Hiding c»f Yorkshire JJ. 

(1833), 5 B. Ad. G67. Mentd. Ex p, Becke (1832), ^ 

B. & Ad. 704 ; 11. v. Bird, Ex p. Noodes, 11898J 2 Q. B. 

340. 

1487. Whether fresh notice neces- 

sary.] — ^Where an appeal, after liearing at one 
sessions, was respited until the following sessions, 
in consequence of an equal division of opinion 
on the bench as to the merits ; — Held : no fresh 
notice of trial was necessary for the following 
sessions, although, in practice, the rule is other- 
wise, as to respited appeals. — R. v. Buckingham- 
SHHiE JJ. (1825), 6 Dow. & Ry. K. B. 142 ; 3 
Dow. Ry. M. G. 23. 

1488. .] — On the trial of an appeal 

against an order of removal, which had been 
entered & respited at a former sessions, it was 
objected that notice of the entry & respite, which 
the practice of the session required should be given 
to resps. had not been given. The sessions enter- 
tained the objection, & refused to hear the 
appeal : — Held : the giving notice of the entry 
&> respite, in the case of a respited appeal, was 
a condition distinct from & in addition to the 
steps required by law, &> which the sessions 
had no right to impose ; & the ct. granted a 
mandarnus commanding the sessions to enter 
continuances & hear the appeid. — R. v. Surrey 
JJ. (1849), 6 Dow. & L. 736 ; 3 New Mag. Gas. 
159 ; 3 New Sess. Gas. 631 ; 18 L. J. M. G. 175 ; 


13 L. T. O. S. 190 ; 14 Jur. 606 ; 13 J. P. Jo. 
331. 

AnnoUUiona : — ^Befd. R. v. Over (1849), 4 New Mag. Caa. 4. 
Mentd. H. v. Goodrich (1850), 4 New Mag. Oos. 101 ; B. 
V. Bird, Exp. Needes, [1898] 2 Q. B. 340. 

1489. Original notice withdrawn — Second 

notice given.] — R. v, Liverpool Recorder, No. 
1459, ante. 

ii. By and to Whom Given. 

See^ now. Poor Law Act, 1927 (c. 14), s. 130. 

1490. By whom given — ^Must be shown.] — ^An 
appeal to sessions not saying by whom allowed. — 
Almonsbury (Inhabitants) v. Hodsfield (In- 
habitants) (1719), Fortes. Rep. 301 ; 02 E. R. 
861. 

1491. Appellant’s attorney.] — ^A notice of 

appeal against an order of removal, signed by the 
attorney for the overseers of applt. parish, is 
sufficient. — R. v. Monmouth JJ. (1829), 7 L. J. 
O. S. M. G. 95. 

Annotaiitm : — Held. H. v. CUirow (1850), 14 Jur. 1119. 

1492. .] — Notice of appeal against an 

order of removal signed by an attorney on behaU 
of the parish officers is sufficient. — R. v. Garew 
(Inhabitants) (1850), 4 New Mag. Gas. 164; 
4 New Sess. Gas. 306, n. ; 20 L. J. M. G. 44, n. ; 
16 L. T. O. S. 149 ; 14 Jur. 1119 ; 14 J. P. Jo. 
702. 

1493. .] — A notice of appeal against 

an order of removal may be signed by the attorney 
for the parish officers, & if so signed will be 
perfectly valid, if the attorney is in fact duly 
authorised. — R. v, Middlesex JJ. (1850), 1 L. M. 
& P. 021 ; 4 New Mag. Gas. 106 ; 4 New Sess. 
Gas. 302 ; 20 L. J. M. G. 42 ; 16 L. T. O. S. 
156; 14 J. P. Jo. 730. 

Amwi^Uions : — ^Fcdld. U. v. Carew (1850), 20 L. J. M. C, 44, n. 

I Retd. R. V. Kent J J. (1873), L. R. 8 Q. B. 305. 

1494. By agent of appellant — Necessity for 

authority.] — Notice of grounds of appeal against 
an order of removal was signed by W. R., church- 
warden, & T. G,, overseer ; also by W. P. H. 
“ for ” W. H., who was a churchwarden ; & by 
J. E., ** guardian.” The parish had two church- 
wardens, two overseers, & one guardian, & was part 
of a union formed under Poor Law (Amendment) 
Act, 1834 (c. 76) : — Held : the notice of grounds 
was insufficient under Poor Ijaw (Amendment) Act 
1834 (c. 76), s. 81., for the signature of W. P. H. 
for W. H. could not avail, no evidence of authority 
appearing ; & J. E., as guardian of a union, was 
not guardian of applt. parish, & therefore was not 
competent to sign, under sect. 81. — R. v. Murrey 
JJ. (1844), 5 Q. B. 506; Dav. & Mer. 106; 1 
New Sess. Gas. 124 ; 3 L. T. O. S. 53 ; 8 Jur. 
379 ; 114 E. R. 1340 ; sub nom. R. v. Surrey 
JJ., Allhallows V. Wimbledon, 13 L. J. M. G. 
86; 8J. P.440. 

AnruAcUion : — ^Beld. R. v, Lambeth, U. v. St. Mary’d 
Southampton (1845), 14 L. J. M. C. 133. 

1496, Guardian.] — Where a parish is in- 
corporated under 22 Geo. 3, c. 28, the notice of 
appeal must bo signed by the guardian, & he must 
describe himself therein as such. It is insufficient 
that he should describe himself as an overseer. — 
Ex p. Harnley Overseers (1843), 1 Dow. &> L. 
673 ; atib 7 iom. R. v. West Riding of Yorkshire 
JJ., Re Harnley & Rotuwell (Inh^itants), 13 
L. J. M. C. 39 ; 2 L. T. O. S. 164 ; 7 Jur. 1132. 

AnnaUUitma : — ^Diftd. R. v. Weat Hiding of Yorkshire JJ., 
Sprotborough v. Attercliffe-cum-Damell (1844), 8 J. P. 
774 ; K. V. Colomo (1848), 12 Jur. 699. 

1490, Governors & directors — ^Under local 

Act.] — B. V. St. Gborob, Hanover Square (In- 
habitants), No. 1441, ante. 
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Ml 

iii. Length of Notice, 

Poor Law Act, 1927 (c. 14), as. 122 (3), 127 (1). 

1497. Whether fourteen days before sessions.] — 
It is not necessary, under Poor Law (Amendment) 
Act, 1834 (c. 76), that notice of appeal against 
an order of removal should be given foimteen days 
before the sessions at wMch such appeal is intended 
to be tried. The practice, with respect to the time 
for giving such notice, remains as it was before the 
passing of the Act. — ^R. v, DxtAUGHTON (Inhabi- 
tants) (1839), 2 Per. & Dav. 224 ; 8 L. J. M. C. 
92 ; 3 J. P. 661. 

Annotation Conid. It. v. Buseex JJ. (1862), 2 B. & S. 664. 

1498. .] — ^Where sessions are held on certain 

iixed days at different places for different divisions 
of a county, & the practice of the sessions is to 
try all matters arising in each division at the 
sessions held for that division, the notice &> state- 
ment of grounds of appeal, under Poor Law 
(^endment) Act, 1834 (c. 76), s. 81, must be 
given at least fourteen days before the first day 
of holding the sesuons at the first place & will 
not be in time if given only fourteen days before 
the adjourned sessions at which the appeal is 
to be tried. — v, Suffolk JJ. (1847), 4 Dow. & 
L. 628 ; 2 New Hess. Oas. 664 ; 1 Saund. & C. 296 ; 
16 L. J. M. C.,86 ; 8 L. T. O. S. 370 ; 11 Jur. 288 ; 
11 J. P. Jo. 68, 70. 

Annotation Ovsrd. H. v, Sussex JJ. (1865). 4 B. & S. 966. 

1499 .]— R. i;. Sussex JJ., No. 1474, ante. 

1600. Hearing postponed to following 

sessions.] — ^A notice of appeal against an order of 
removal & of the ground of appeal, were served 
fourteen days before the Epiphany sessions, when 
the appeal was intended to be tried, but by reason 
of the pressure of business it was made a remand 
to the Easter sessions. Fourteen days before the 
Easter sessions another dc different notice of the 
grounds of appeal was served. Applts. liaving 
elected to rely upon the last notice, it was objected 
that the notice was invalid, it not being given 
fourteen days before the sessions at which the 
appeal was intended to be tried, as required by 
Poor Law (Amendment) Act, 1834 (c. 76), s. 81 : 
— Held : the notice was sufficient, & the sessions 
were bound to hear the appeal. — R. v, Debbyshhie 
JJ. (1838), 6 Ad. & El. 612, n. ; 3 Nev. & P. K. B. 
691 ; 1 Will. WoD. & H. 366 ; 7 L. J. M. C. 91 ; 
2 J. P. 668 ; 112 E. R. 235. 

v, Arloodon (1839), 11 Ad. & El. 

87. FoUd. H. V, Kendal (1859), 1 E. & E. 492 

1601. Subject to practice of sessions.] — 

Under Popr Law (Amendment) Act, 1834 (c. 76), 
8. 79, notice of apj^al gainst an order of removal 
need not be g[iven within twenty one days from the 
time of sending the notice of chargeability & the 
copies of the order & examination to the overseers 
of the parish charged by such order ; — Held : 
the practice as to notices of appeal not being 
expressly altered by Poor Law (Amendment) Act, 
1834 (c. 76), remained as before, although, by 
Poor Law (Amendment) Act, 1834 (c. 70), s. 81, 
the statement of the ground of appeed was re- 
quired to be delivered ^th such notme, or at least 
fourteen days before the sessions ; & therefore 
where, by the practice of the sessions, eight days’ 
notice only was required,, a notice of b,i 
given eight days before the sessions was sufficient^ 
provided such statement of the grounds of appeal 

A 1 ® A fourteen days before the sessions ; 
at least where the delivery of such statement was 
MCoi]^anied with the service of a notice of appeid 
de facto f although such notice be erroneous, as 
purporting to be given for the borough, instead 


of the county sessions. — R, v, Suffolk JJ. (1836), 
4 Ad. & EL 319 ; 1 Har. & W. 618 ; 6 Nev. & M. 
K. B. 603 ; 3 Nev.& M. M. O. 31d ; 6 L. J. M. 0. 
3 ; 111 E. R. 806. 


Annotations : — ^FoUd. R. v, Draughtoii 
92 ; R. V. Herefordshire JJ. (1840). 


j. 8L. J. M.C. 
Dowl. 638. Dbtd. 


R. V. Sussex JJ. (1865), 4 B. & 8. 966. Bold. R. v, 
Middlesex JJ. (1840), 4 Jur. 1086 ; H. v. West Riding of 
Yorkshire JJ. (1844), 1 New 8ess. CJas. 445 ; R. v, Derby 
Keoorder (1850), 1 L. M. & P. 657 ; R. v. Lauoashire JJ. 
(1876). 34 L. T. 124. Mentd. Imperial Grand Hotel Cos. 
V, Christohurob Union Assmt. Ck>m. (1904). 49 8ol. Jo. 84. 


1602. .] — ^Where by the practice of 

sessions twenty-eight days’ notice of trial was 
required to be given in the case of respited appeals, 
& where that notice had not been given, & the 
sessions therefore refused to hear the appeal, & 
confirmed the order of removal ; — Held : the 
practice was not so unreasonable as to induce 
this ct. to grant a mandamus, commanding the 
sessions to enter continuances & hear the appeal. 

The quarter sessions are the judges of their own 
rules of practice ; &; this ct. will not interfere 
with their determinations respecting them, unless 
the rules on which they have acted are so unreason- 
able as to be illegal. — R. v. Montgomeryshire JJ. 
(1845), 3 Dow. & L. 119 ; 1 New Mag. Cas. 333 ; 
2 New Hess. Cas. 78 ; 14 U. J. M. C. 142 ; 5 L. T. 
O. S. 220 ; 9 Jur. 927 ; 9 J. P. Jo. 389. 

Annotdians K. v. Derbyshire JJ. (1852). 22 L. J. 

M. G, 31 ; R. V, Bird. Ex p, Noedcs, [1898] 2 Q. B. 340. 

1608. R. V. Sussex JJ., No. 1474, 

ante. 

1604. Fourteen days after receipt of depositions — 
Postal delay.] — Under Poor Law Procedure Act, 
1848 (c. 31), s. 9, which provides that a period of 
fourteen days, after “ the sending ” a copy of the 
depositions on which an order of removal is made, 
shall be allowed for “ the giving ” notice of appeal, 
such notice, if sent by post under Poor Law 
(Amendment) Act, 1851 (c. 105), s. 10, is to be 
considered as given on the day on which, by the 
ordinary couiso of post, it ought to have reached 
the party to whom it is sent, though in fact it 
arrive by the post on a later day. — R. v. Slaw- 
stone (Inhabitants) (1862), 18 Q. B. 388 ; 21 
L. J. M. C. 146 ; 10 L. T. O. S. 105 ; 10 J. P. 279 ; 
16 Jur. 1066 ; 118 B. R. 146. 

Anrhotaiions : — ^Folld. R. r. Riclmiond Recorder (1858), E. B. 

& E. 253. Reid. R. V. Lancashire JJ. (1852), 20 L. T. O. S. 

95 ; R. V. Leominster (1862). 2 B. & S. 391. Mentd. 

Browne v. Black, [1912] 1 K. B. 316 ; Retail Dairy Co. v. 

Clarke. 11912] 2 K. B. 388. 

1606. Receipi within twenty-one days of 

order.] — R. v. Richmond Recorder, No. 1411, 
ante. 


1606. Twenty.^ne days after notice of charge- 
ability.] — A notice of appeal against an order of 
removal of a pauper may be given, after the 
twenty-one days from the time of sending the 
notice of chargeability, etc., required by Poor 
Law (Amendment) Act, 1834 (c. 76), s. 79, & 
before an actual removal. — ^R. v. West Riding of 
Yorkshire JJ. (1844), 2 Dow. & L. 488 ; 1 New 
Sess. Cas. 446 ; 14 L. J. M. 0. 11 ; 4 L. T. O. 
160 ; 9 J. P. 800 ; 9 Jur. 13. 

Annotation Apprvd. R. v, Loods Recorder (1847), 8 Q. B. 

623. 

1607. Insufficient notice — ^Power of court to 
adjourn.] — Poor Relief Act, 1722 (c. 7), s. 8, only 
applies to the first sessions after executing an 
order of removal of a pauper. So therefore the ct. 
will not interfere with the discretion of the 
magistrates at the second as to adjournment, if 
it is in furtherance of a reasonable practice. — 
R. V. Monmouthshire JJ. (1836), 3 Dowl. 306 ; 1 
Har. So W. 111. 

Annotationa: — MfiiL R. v. Monteomeryshlro JJ. (1845), 3 

Dow. So L. IiSTr. 9. Surrey JJ. (1845), 3 Dow. & L. sis. 

Bitt. H. V. D^yshiie JJ. U852), BaU Ct. Cats. 113. 
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1508. Removal ol pauper lunaUc.]— The pro- 
vklona in Poor Law Procedure Act, 1848 (c. 31), 
B. 9, apply to appeals against orders made under 
8 9 Viet. c. 126, & therefore notice of appeal 

against such orders must be given within twenty- 
one days <^ter the receipt of notice of chargeability, 
etc., or within fourteen days bom the time when 
copies of the depositions are sent to those upon 
whom the orders are made. — U. v. Glauoboak- 
SHIBE JJ. (1849), 13 Q. B. 661 ; 3 New Sess. Gas. 
636 ; 18 L. J. M. C. 118 ; 13 L. T. O. S. 231 ; 13 
J. P. 606 ; 13 Jut. 453 ; 116 E. K. 1377. 


Annotations : — Apld. R. St. Peter, Barton upon Hunibor 

(1851), 17 Q. B. 630. Diltd. R. r. Derbyshire J.T. (1853). 
22 L. J. M. C. 147 . FpUd. R. v. Olamorgaushlre JJ. (1858), 
30 L. T. O. S. 242. Apld. R. v. Newport Poor Law Unlou 
(1864), 33 L. J. M. C. 155. Btfd. Kx p. Brighton Union 
(1850), 14 J. I». 639 ; R. v. Stepney Union (1874), 43 L. J. 
M. C. 145. 


.] — See, also, Lunatics, Vol. XXXIII., 

p. 264, Nos. 1837, 1841. 


(c) Grounds of Appeal, 
i. In General. 

See Poor Law Act, 1027 (c. 14), ss. 122, 127. 

1509. Necessity for statement.] — On the trial of 
an appeal against an order of removal, it appeared 
that applts. had given no statement of grounds of 
appeal: & the sessions therf3upon dismissed tho 
appeal, subject to a case. Afterwards, at the same 
session, wluch was the first after the order, an 
appeal was entered &; respited. No case was 
drown up ; on the second appeal coming on to 
be tried at the following sessions, the ct., finding 
that the order now appealed against was that which 
had been the subject of the former appeal, dis- 
missed it, without further hearing : — Held : tho 
dismissal was proper. — R. v. Oundle (Inhabi- 
tants) (1842), 3 Q. B. 353 ; 2 Gal. & Dav. 77 ; 11 
L. J. M. C. 79 ; 6 J. P. 606 ; 6 Jur. 533 ; 114 
E. B. 541. 

Annatdtion : — Reid. Uxbridgo Uuiou v. Winchester Union 

(1904), 91 L. T. 533. 

1510. Delivery of statement — With notice of 
appeal.] — B, v. Sussex JJ., No. 1474, ante. 

1611. Whether within time prescribed for 

notice.] — ^Poor Law Procedure Act, 1848 (c. 31), 
8. 9, which enacts, that no appeal shall be allowed 
against any order of removal, if notice of such 
appeal be not given as required by law, within 
the space of, etc. ; does not reqmro that the 
statement of the grounds of appeal should be given 
within the prescribed time. — B. v. Derby 
Recorder (1850), 1 L. M. & P. 667 ; 4 New Sess. 
Cas. 306 ; 20 L. J. M. C. 44 ; 16 L. T. O. S. 176 ; 
14 J. P. Jo. 762. 

1612. Calculation of time for.] — ^Where an 

act is required by statute to be done so many days 
at least before a given event, the time must be 
reckoned, excluding both the day of the act & 
that of the event. A statement of grounds of 
.appeal under Poor Law (Amendment) Act, 1834 
(c. 76), 8. 81, is not duly served unless fourteen 
days elapse between the day of service & the first 
day of tne sessions at which the appeal is to be 
tried. — ^B. v. Shropshirb JJ. (1838), 8 Ad. & El. 
173 ; 3 Nev. & P. K. B. 286 ; 1 WiU. Woll. & H. 
158 ; 7 L. J. M. C. 56 ; 2 Jur. 807 ; 112 E. R. 
803. 

Annotations FbUd. R. r. Bussox J J (186^, 2 B. & S. 664. 

(Nre 4 B. & 8.966.) BeU. Youiig v. Himn (1840), 6 

M. & W. 49 ; Mitchell v. Foster (1841), 9 Dowl. 527 : 

Chambers i^. Smith (1843), 1 L. T. O. H. 170; R. v. 

Middlesex JJ. (1845), 3 Dow. & L. 109 ; Norton v. Salis- 
bury Toum Clerk (1846), 4 C. B. 32 : R. v, Aberdare Canal 

Co. (1850), 14 Q. B. 854 ; Re RaUway Sleepers Supply Co. 

(1885), 29 Ch. D. 204. Mentd. R. r. Turner (1909), 3 

Cr. App. Rep. 103. 

1518. Delivery of defective statement— Whether 


appeal adjourned— Where regular noUce served.]— 

Selnble, the statement of the grounds of appeal 
under Poor Law (Amendment) Act, 1834 (c. 76), 
s. 81, must be sent or delivered to the overaeers 
themselves ; & service on their attorney is in- 
sufficient. But, assuming that to bo so, the ses- 
sions, where such statement has been served on 
the attorney only, may, if they think fit, adjourn 
the appeal, such power being incident generally 
to them as a ct., except where taken away by 
statute. Qu : whether, there having been time 
to serve tho statement regularly before the sessions 
at which the appeal is entered, & a statement 
having been served irregularly as above, applts. 
can, upon the sessions adjourning the appeal 
serve a fresh statement. If a sufficient notice of 
appeal be served, but a defective statement of 
grounds of appeal, the sessions are not bound to 
adjourn the appeal ; the compulsory clause in 
Poor Belief Act, 1722 (c. 7), s. 8, not extending 
to tho notice of grounds of appeal. — B. v. Kim- 
BOLTON (Inhabitants) (1837), 6 Ad. & El. 603 ; 
1 Nev. & P. K. B. 606 ; Nev. & P. M. C. 267 ; 
Will. Woll. & Dav. 241 ; 6 L. J. M. C. 90 ; 1 J. P. 
84 ; 112 E. R. 231. 

AnnoUUitms : — Apld. R. v. Ouudio (LS12), 3 Q. B. 353. Diltd. 

R. V. Carow (1850), 14 J. P. Jo. 702. CoDM. R. v. Middlesex 

.TJ. (1850), 1 L. M. & l\ 621. Refd. R. «. Bond (1837), 

6 Ad. & Kl. OO.^ ; R. w. Belton (1818). 11 Q. B. 379 ; R. v. 

Macclesfield (1849), 13 Q. B. 881 ; R. v. Lancashire JJ. 

(1857), 8 E. &. B. 503. Mentd. R. v. North Riding of 

Yorksldre JJ. (1837), 6 L. J. M. C. 110. 

1614. .] — A ct. of quarter sessions is 

not bound, on the application of counsel at the 
trial of an appeal, to adjourn the hearing in order 
that a defect in the notice of the grounds of the 
appeal may be cured. — B. v. Staffordshire JJ. 
(1842), 6 J. P. 747. 

1616. Substantial technical error.] — One of 

the groimds of appeal against an order of removal 
stated that the pauper was rated for & in respect 
of a tenement in the township of H, consisting 
of two dwelling-houses of tho value of £10, etc. : — 
Held : such statement was insufficient, by reason 
of its omitting to state that the dwelling-houses 
were “ separate & distinct,’’ pursuant to the words 
of the Poor Belief (Settlement) Act, 1825 (c. 67), 
s. 2. — R. V. Bipon (Inhabitants) (1845), 7 Q. B. 
225 ; 1 Now Sess. Cas. 612 ; 14 J.. J. M. O. 102 ; 
6 li. T. O. S. 90 ; 9 J. P. 617 ; 9 Jur. 441 ; 115 
E. B. 472. 

1616. Sufficiency — Question for sessions.] — B. 

V. Carnarvonshire JJ., No. 1639, post. 

1617. .] — ^Thc sufficiency of grounds 

of appeal in point of particularity of statement is 
a question for the sessions, &>, where they liave 
come to a decision upon the point, this ct. will not 
grant a mandamus to enter continuances &; hear the 
appeal. — R. v. Kbstbven JJ. (1844), 3 Q. B. 810 ; 
Dav. & Mer. 113 ; 1 New Mag. Cas. 8 ; 1 New 
Sess. Cas. 161 ; 13 L. J. M. C. 78 ; 3 L. T. O. S. 
65 ; 8 J. P. 629 ; 8 Jur. 445 ; 114 E. R. 718. 
Annotations : — Oonid. R. v. Macclesfield (1844), 1 New Mag. 

Cas. 59. Apld. R. V. West Riding JJ. (1 844), 1 Now Hess. 

Gas. 247 ; R. v. Flintshire JJ. (1847), 2 New Mag. Cas. 160. 

Reid. R. r. Marton-Cum-Crafton (1847), 16 L. J. M. O. 

159 ; R. V. Cambrldgesbiro JJ. (1850), 1 L. M. Sl P. 47. 

Mentd. R. v. Bomenot JJ. (1847), 11 Jnr. 351 ; R. v. 

Caiitcrbnry (Arebbishop) (1848), 11 Q. B. 483 ; R. v. 

Hutton Coldfield Overseers (1874), L. R. 9 Q. B. 153 ; 

Walsall Overseers of the Poor v. L. Sc N. W. Uy. (1878), 

4 App. Cas. 30. 

See, also, Crown Practice, Vol. XVI., p. 311, 
No. 1225. 

1618. .] — K. V. Cornwall JJ., No. 

1535, post. 

1619. Irregular examination lor removal.] — 

The caption of examinations taken to found an 
order of removal, purported to bo ** touching the 
place of the last legal settlement ” of the pauper 



348 


Poor Law. 


iS^ed. 8 . — Removal orders: Sab-eect* 6, B. (e) i. 


** now residing ” in the parish **'upon the com- 
plaint ” of one of the overseers on behalf of the 
others, without stating what the complaint was. 
The groimds of appe^ were, (a) that it did not 
appear on the face of the examinations, or of any 
of them, that the justices had any juri^ction to 
take the examinations or to make the order. 
(b) That it did not appear on the face of the 
examinations that the imeged complaint, recited 
in the heading of the examinations, was made to 
the justices or either of them within the local 
limits of their jurisdiction, (c) After setting out 
various specific objections to the examinations, 
** nor did it appear on the face of the examinations 
of what nature the complaint recited in the 
headings thereof really was, nor what was its 
purport or effect ” : — If eld : the caption was 
bad, & the objection to it had been properly 
allowed by the sessions under the grounds of 
appeal. — K. v. Sr. Andrew’s, Plymouth (In- 
habitants) (1848), 12 L. T. O. S. 191 ; 12 J. P. 
774. 

1520. Irregularity rectified.] — It is no 

sufficient giound of appeal against an order of 
removal, made before Poor Law Procedure Act, 
1848 (c. 31), founded upon examinations showing 
a settlement by apprenticeship to allege merely 
** that the edvenant indenture mentioned in the 
examinations was not produced before the justices 
making the order, nor any copy of it sent with the 
examinations.” — K. v. Dalton (Inhabitants) 
(1860), 14 L. T. O. S. 486 ; 14 J. P. Jo. 111. 

1621. — ,] — ^An order of removal was 

made by justices in respect of an alleged settle- 
ment under Divided Parishes & Poor Law Amend- 
ment Act, 187(5 (c. 01 ), 8. 34, which provides that 
an order of removal in respect of a settlement 
acquired under that sect, shall not be made upon 
the evidence of the person to be removed without 
such corroboration as the justices or ct. think 
sufficient. There was no corroborative evidence 
before the justices who made the order. Upon 
appeal to the quarter sessions against the order, 
the grounds of appeal were, (a) that the pauper 
had not acquired a settlement under Divided 
Parishes & Poor Law Amendment Act, 1876 (c. 01), 
s. 34 ; & (b) that there was no corroborative 
evidence before the justices who made the order of 
1‘emoval. Corroborative evidence was tendered 
on behalf of resps. at the sessions, & received by the 
ct., who considered the same sufficient, but 
quashed the order of removal on the ground that, 
as a matter of law upon the facts proved, the 
pauper had not acquired a settlement under 
Divided Parishes & Poor Law Amendment Act, 
1876 (c. 61), B. 34 : — Held : the sessions were right 
in receiving the corroborative evidence, but, the 
case being governed by If. v. Brampton Union f 
No. 490, ante, they were wrong in holding that the 
settlement was not acquired, & consequently the 
order of removal must stand good. — R. v, Aber- 
gavenny Union (1880), 6 Q. B. D, 31 ; 60 L. J. 
M. C. 1 ; 43 L. T. 602 ; 29 W. R. 303^ etib now. 
Monmouth Union v. Abergavenny Union, 46 
J. P. 206. 

1522. Removal order defective.]— A state- 

ment in an examination, that the pauper, ” in or 
about the year 1832,” was hired as a yearly 
secant, is insufficient, inasmuch as the niring 
might have taken place after Aug. 14, 1838, & the 
year’s service imder it consequently have not b^n 
completed before Aug. 14, 1834, dc so no settlement 
have l^n acquired, by Poor Law (Amendment) 
Act, 1834 (c. 76), s. 66. A statement that the 


S er, ” being then unmarried & having no 
or children,” was hired by S. as a yearly 
servant, & served him imder such yearly hiring 
for four years & more, &; lived &; lodged in applt. 
parish ” for more than forty days next preceding 
the termination of the said service,” was held 
insufficient, inasmuch as the language imported 
several yearly hirings, & it was not stated that, at 
the time of the laSb hiring, the pauper was un- 
married without child or children. — ^R. v. 
St. Anne, Westminster (Inhabitants) (1846), 
7 Q. B. 241 ; 2 New Bess. Gas. 393 ; 15 L. J. M. 0. 
119 ; 7 L. T. O. S. 225 ; 10 J. P. 618 ; 10 Jur. 
494 ; 115 E. R. 480. 

1528. Failure to serve notice of charge* 

ability.] — ^Where an oi*der of removal has been 
served upon a parish under Poor IjRw (Amendment 
Act, 1834 (c. 76), s. 79, but without notice of 
chargeability the parish may take advantage of 
such omission as a ground of appeal against the 
order. — R. v. Brixham (Inhabitants) (1838), 8 
Ad. & El. 376 ; 3 Nev. & P. K. B. 408 ; 1 Will. 
Woll. & H. 356 ; 7 L. J. M. C. 87 ; 2 J. P. 440 ; 
2 Jur. 441 ; 112 E. R. 880. 

Annotations: — Overd. II. t>. Shrcwsbuiy llccordor (185:)), 
I E. & B. 711. Reid. It. V. St. Pancras (1848), 12 Q. B. 
12U. 

1524. .] — ^Undcr Poor Law (Amend- 

ment) Act, 1834 (c. 76), & Poor Law Procedm’e 
Act (c. 31), s. 9, the sessions have no jurisdiction 
to hear an appeal against an order of removal, 
where notice of chargeability has not been served 
on the parish to which the removal is ordered, — 
R. V. Shrewsbury Recorder (1863). 1 E. & B. 
711 ; 1 0. L. R. 49 ; 22 L. J. M. C. 98 ; 21 L. T. 
O. S. 68 ; 17 J. P. 503 ; 17 Jur. 647 ; 1 W. R. 
287 ; 118 E. R. 603. 

1525. Inadmissible evidence of settlement.] 

— It is a good ground of appeal, under Poor Law 
(Amendment) Act, 1834 (c. 76), s. 81, i^ainst an 
order of removal, that the examination upon 
which it was made, though it sets forth facts which 
show a settlement, does not disclose any legal 
evidence of such facts. Therefore, where an 
order of removal was made upon the examinations 
of the pauper Sc his father, in which the father 
stated that the place of his father’s settlement 
was E., as he had heard his father say & believed 
to be true, & that he had heard his father say he 
had received relief from the overseei’s of E. ; & 
the pauper himself stated that his father’s place of 
settlement was at E., as he had heard him say Sc 
believed to be true ; — Held : such order was bad 


on an appeal stating, as one of the grounds, that 
the order was ” bad Sc inoperative,” Sc the examina- 
tions on which it was made ” defective Sc 
insufficient to ground Sc support the same.” — 
R. V, Ecclbsatx Bierlow (Inhabitants) (1841), 
11 Ad. & El. 607 ; 1 Gal. Sc Dav. 160 ; 10 L. J. 
M. C. 90 ; 5 J. P. 695 ; 6 Jur. 460 ; 113 E. R. 544. 
Annotations: — ^Apld. R. v. Lydeard, 8t. Lawrence (1841), 
10 L. J. M. C. 147. Fblld. R. V, Totbupy (1841), 11 Ad. & 
El.. 615, II. Bxpld. R. V. Rlshworth (1842), 2 Q. B. 476. 
Rstd. R. V. West Ridiuff of Yorkshire JJ. (1842), 2 Q. l^ 


1526. .1 — R. V. Tetbury (1841), 11 

Ad. & El. 616, n. ; ^ J. P. 690 ; 113 E. B. 647. 

1527. Removal of permanently disabled 

pauper — ^Permanent disability questioned.] — R. v. 

St. Mary Sc St. Andrew Whittlesey Overseers, 
No. 1324, ante, 

1528. Removal based on parents’ removal 

order-r-Failure to submit such order.] — ^Where the 
examinations in support of an order of removal 
stated that a previous order for the removid of 
the pauper’s father was produced before removing 
justices, a copy of such previous order should be 
sent to applts. — R. v. Wellington (Inhabitants) 
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(1845), 11 Q. B. 65, n. ; 1 New Mag. Cas. 431 ; 
2 New Seas. Oas. 176 ; 6 L. T. O. S. 146 ; 0 J. P. 
Jo. 768 : 116 E. B. 400. 

Annotatiofi Be!d. R. v. Mylor (1847), 10 L. T. O. S. 111. 

1529. Settlement by renting — Omission of 

residence.] — The grounds of appeal against an 
order of removal stated a subsequent settlement 
as follows : “ That T.,” (the father of an unemanci- 
pated pauper), “ in Nov. 1832, rented a house at 
R. ” (third parish), “ from M., at the i*ent of £10 
& upwards, & occupied the same under such 
renting or hiring from that time until Michaelmas, 
1836, & paid rent for the same, & was assessed 
to & paid the poor rate for the same during the 
whole of that time.** The sessions quashed the 
order of removal, subject to a case, which sliowed 
that evidence was given of T. having in fact 
resided in E. for more than a year from Nov. 1832, 
having rented, etc., as alleged in the grounds of 
removal ; & which also stated, as the finding of 
the sessions, that T., “ by renting & occupying 
premises in the manner aiforesaid, had gained a 
settlement in E.** ; & which left, as a question 
for the ct., “ whether the statement of the grounds 
of appeal was sulTicient *’ ; — Held : (1 ) the grounds 
of appeal were insufficient, under Poor Law 
(Amendment) Act, 1834 (c. 76), s. 81, for not 
showing a residence in E. ; (2) the finding of the 
sessions did not pivclude tliis ct. fi*om disaffirming 
the settlement in E., on th(i deficiency of the 
statement in the grrjunds of appeal. — 11. v. Old 
Stratford (Inhabitants) (1842), 2 Q. B. 513 ; 
2 Gal. & Dav. 82 ; 11 L. .1. M. (I 115 ; 6 ,1. P. 
523; 6.Tur. 534 ; 114E. E. 201. 

-See, also, Hub-sect. 5, B. (r) ii., post. 


ii. Denial of He^pondenVs Grounds for Appeal, 
Sec Poor law Act, 1927 (c. 14), ss. 122, 127. 
1530. Denial of settlement In appellant parish — 
Children in respondent parish— Nature of settle- 
ment not Indicated.] — The parish of G. gave notice 
to the parish of 1*. of an appeal against an order 
removing If. & his wife, Ac children of the wife 
by a former husband, bei^ under the age of 
sixteen, from P. to G., stating, as the ground of 
appeal, that II. was not settled in G., setting out 
objections to this settlement, & that the chUdren 
were settled in P., not stating what the nature of 
their settlement was : — Held : this was sufficient 
notice, as to the childi*en, under Poor Law (Amend- 
ment) Act, 1834 (c. 76), s. 81 , Ac, the sessions hav ing 
refused to receive evidence as to the settlement of 
the children, distinct from that of the husband, 
on the ground of insufficiency of notice, this ct. 
issued a mandamus commanding them to enter 
continuances & hear the appeal. — R. v, CoRNWAUi 
,TJ. (1836), 5 Ad. & El. 134 ; 6 Ad. & El. 886, n. ; 
2 Har. & W. 157 ; 3 Nev. & M. M. 0. 615 ; 1 Nev. 
& P. K. B. 144 ; 5 L. J. M. C. 106 ; 111 E. R. 
1116. 


Ann^wna NJ*. Ex p. Broncloy (1837), 7 Ad. & KI. 423. 
Dbtd. K. V. Derbyshire JJ. (1837), 6 Ad. Sc Kl. 88.5. Ooi^ 
K. V. Salop J.T. (1837), Will. Woll. & Dav. 598. Beld. 
R. i\ Kolvedon (1836), 1 Nev. Sc 1*. K. B. 138. 


1531. Material variance.] — An order of 

removal to E. was made upon an examination 
stating a hiring in 1813 Ac a service in E. under 
such liiring. On appeal, upon the ground that 
there was no such hiring, resps. proved a hiring 
in 1810; upon which sessions refused to go on 
with the case. At quashed the order. Mandamus 
to enter continuances Ac hear the appeal refused : 
(a) because the sessions had in fact heard ; 
(5) because the variance was material . — Ex p, 
Brosbley (Inhabitants) (1837), 7 Ad. Ac El. 


423 ; 2 Nev. Ac P. K. B. 366 ; Nev. Ac P. M. C. 340 ; 
1 J. P. 278 ; 112 B. R. 629. 

Annotation R. v, Camarvonshiro JJ. (1841), 2 

Q. B. 325. 

1532. Omission from statement — Whether 

proof by respondent necessary.] — ^Where a notice, 
under Poor Law (Amendment) Act, 1834 (c. 76), 
s. 81, states, as the ground of appeal against an 
order of removal, that the pauper was settled in a 
tliird parish, not adding, as a ^und, that he had 
no settlement in applt. parish, re^s. are not bound 
to prove a settlement there. If, in proof of a 
settlement by renting a tenement, under 6 Geo. 4, 
c. 67, a writing not under se^ be produced, 
demising land, A^ also professing to demise incor- 
poreal hereditaments, at an entire rent, evidence 
may be given to show how much of such rent the 
land was worth. If the amount is £10 a year, Ac 
the land has been occupied, Ac rent paid, according 
to the statute, the settlement is good. The 
instrument above described reserved a rent of 
£76, A^ had a stamp of £1 10s. : — Held : sufficient : 
Ac tlie writing did not i*equiro to be stamped as a 
lease not otherwise cliarged, under Stamp Act, 

1815 (c. 184), Sched. part 1. — R. v, IIockworthy 
(Inhabitants) (1837), 7 Ad. Ac El. 492 ; Nev. Ac 
P. M. a 372 ; 2 Nev. Ac P. K. B. 383 ; Will. Woll. 
Ac Dav. 707 ; 7 L. J. M. C. 24 ; IJ. P. 249 ; 112 
E. R. 555. 

1533. Grounds for denial insufilciently 

stated.] — Parish Apprentices Act, 1816 (c. 139), 
ss. 1, 2, provides several requisites to tiie duo 
binding of parisli appi*enticos ; among others, 
that the binding be ordered, Ac indenture allowed 
Ac signed, by particular justices ; Ac, whei'e the 
child is bound by a parish to a party residing in 
anotlier parish, that notice be given to the overseers 
of the latter, Ac proved, or admitted before the 
justices by one of such overseers personally, before 
the indenture be signed. Parish Apprentices Act, 

1816 (c. 139), B. 5, enacts that no setthment sliall 
be gained by such apprenticeship unless such order 
be made, Ac such allowances signed, “ as herein- 
before directed.** An applt. parish stated. Poor 
Law (Amendment) Act, 1834 (c. 76), s. 81, as the 
ground of appeal against a removal founded on a 
settlement by parish apprenticeship, tliat the 
requisites of ParishApprenticcs Act, 1816 (c. 139), 
Ac .more particularly Parish Apprentices Act, 1816 
(c. 139), s. 6, were not complied with ** : — Held : 
applt. parish could not, under this statement, 
dispute the settlement at sessions, on the ground 
that their overseers had no notice, Ac wcu'o not 
present at the binding. — R. v, Whitley Upper 
(Inhabitants) (1839), 11 Ad. Ac El. 90 ; 3 Per. Ac 
Dav. 81 ; 9 L. J. M. C. 12 ; 4 .J. P. 20 ; 4 .lur. 
23 ; 113 E. It. 348. 

AnnotationH : — Consd. H> t\ St. .Tohti, Margrate (1841). 4 

For. Sc Dav. 653. Brid. R. v. St. Fanevas (1849), 3 New 

Seas. Cto«. 677. 

1534. .] — ^Pauper was removed to 

applt. parish on liis examination, at which he 
produced an indenture of apprenticeship, Ac swore 
to its execution, & that the consideration was £15, 
Ac that he was bound under it to C., that he was 
then fifteen years old, Ac that he served the time 
in applt. parish. Applts. gave notice of appeal, 
on the ground that the pauper did not acquire 
a settlement in applt. parish by reason- of his being 
bound an apprentice by indenture, dated, etc., 
to one, etc., Ac by serving, etc., because the pre- 
mium of £16 was paid by parish officers, At not 
by the pauper’s father, Ac that the requisitions 
of Parish Apprentices Act, 1816 (c. 139), ** made 
for the regulation Ac binding of parish apprentices, 
then in force, were not complied with.*’ On trial 
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of the appeal, the sessions held that the execution 
of the indenture was not admitted by the notice 
of gnfounds of appeal, & that resps. were bound^ to 
begin by provmg their case ; which not being 
done, they quashed the order, subject to a^ case, 
which provided that the order of sessions, if the 
sessions were wrong, was to be quashed, & the 
appeal reheard. ct., holding that the execu- 

tion of the indenture was admitted, & that applts. 
ought to have begun by establishing their objection, 
quashed the order of sessions ; but did not send 
the case back to be reheard. — ^R. v, St. John, 
Margate (Inhabitants) (1841), 1 Q. B. 252 ; 
4 Per. & Dav. 663 ; 6 J. P. 79 ; 6 Jur. 839 ; 113 
E. II. 1126. 

1636. .] — ^Where grounds of appeal 

against an order of removal set up a settlement in 
a third parish by apprenticeship, but gave no date 
of the apprenticeship, & the sessions, therefore, 
held them insufficient, &; confirmed the order, 
this ct. refused to interfere, on the ground that the 
sessions were the proper judges whether the date 
was necessary. — 11. v, CornwaMi JJ. (1844), 1 
New Sess. Cas. 161, h. 

1536. Failure to show residence In 

respondent parish.] — notice of grounds of appeal 
stated that the pauper’s husband, in 1828, 1829, 
or 1830, subsequently to the settlement proved in 
the examination, “ did rent & occupy ” for twelve 
months “ a house & land ” in resp. parish, as 
tenant to C., of the yearly rent & value <vf £10 & 
upwards, “ & did pay upwards of £10 rent for the 
same, & did thereby gain a settlement ” in resp. 
parish : — Held : the notice of grounds was in- 
sufficient, not showing a residence in resp. parish. 
— ^R. V. West Riding op Yorkshire JJ. U842), 
2 Q. B. 605 ; 1 Gal. & Dav. 706 ; 11 L. J. M. C. 
80 ; 6 J. P. 408 ; 6 Jur. 506 ; 114 E. R. 198. 
AnnoUUions : — Consd. U. v, Brighton (1842), 0 Jur. 536. 

Arid. 11. V. Old Stratford (1842), 2 Q. B. .51.3 ; H. r. St. 

uSargaret, Rochost^r (1843), 2 Q. B. .533. Conad. 11. v. 

Cioniwall JJ. (1844), 8 Jur. 289. Re!d. K. v. lliohinoud 

Recorder (1858), 27 L. J. M. C. 197 ; Uxbridije Union v. 

New Winchester Union (1904), 68 J. J*. 190. Mentd. 

U. r. Cheshire JJ. (1846), 1 New Mat;. Cw. 002. 

1637. ReUef given by appellants— By 

mistake.] — R. v, Bbdingham (Inhabitants), No. 
1295, ante, 

1538. On instructions of clerk.] — 

The clerk to the guardians of W. \mion, comprising, 
among other places, the township of Wigan, wrote 
to the guardians of L. union, stating that he was 
directed to request them to relieve, on account of 
the W. union, certain paupers resident in the union 
of L. & chargeable there. The clerk added a 
sched., stating, among other particulars, that the 
paupers were settled in Wigan. The L. union 
thereupon advanced money to the paupers, & 
the sum was repaid to them by the clerk of W. 
union : — Held : on appeal against an order of 
removal to Wigan, that those facts were pfimd 
facie evidence of an acknowledgment by Wigan 
that the paupers were settled there, without proof 
of a written order bv the W. guardians, fc without 
further evidence of the circumstances under which 
the clerk was directed to write. — R* v, Wigan 
(Inhabitants) (1849), 14 Q. B. 287 ; 3 New Mag. 
Gas. 238 ; 3 New Sess. Cas. 670 ; 19 L. J. M. 0. 
18 ; 14 D. T. O. 8. 174 ; 14 J. P. 37 ; 13 Jur. 
1062 ; 117 E. R. 113. 

1539. Relief glveh by respondents.] — 

(1) Where the sessions have decided that grounds 
of appeid, against an order of removal, are in- 
sufficiently stated, & consequently conflmed the 
order without going into the case, this is a decision 
on a preliminary j^nt, A; not on the merits ; & 


this ct. will therefore compel them to hear by 
mandamus, if their decision is wrong. 

(2) A groimd of appeal, stating that resp. parish 
have acknowledged the pauper’s husband to oe an 
inhabitant of & legally settled in their parish, 
by relieving the said husband A the said pauper, as 
part of his family, from time to time, during the 
last six years whilst the said husband A the said 
pauper were resident in other places out of resp. 
parish ; A particularly by giving relief to the said 
pauper, as part of his family, several times in the 
years 1839 A 1840, during which he A his family 
were residing in the town of Liverpool ; — Held : 
sufficient — R. v. Oarnarvonshirb JJ. (1841), 2 
Q. B. 325 ; 1 Gal. A Dav. 423 ; 6 J. P. 798 ; 114 
E. R. 127 ; sub nom. R. v. Caernarvonshire JJ., 
11 L. J. M. C. 3. 

AnnoiaiUma: — Aa /o (1) Diitd. R. v. Charlbury & Walcott 
(1843), 3 Q. B. 378. Overd. R. v. Kesteven JJ. (1844), 
3 Q. B. 810. H.P. 11. r. West Riding JJ. (1844), 1 New 
Hess. Cas. 247. 

1540. Relief given by third parish.] — 

Qu. : whether evidence can be given in support 
of a ground of appeal which states that a pauper 
was settled in a third parish by reason of that 
parish having relieved him whilst resident out of 
that parish. — ^R. v. Holme St. Cuthbert’s (In- 
habitants) (1847), 2 New Mag. Cas. 92 ; 8 L. T. 
O. 8. 444 ; 11 J. P. 134. 

1541. Settlement alleged In another parish — 

Inadequate statement.] — (1) Applts. against an 
order of removal stated, as theh* grounds of appeal, 
that the pauper, subsequently to the settlement 
alleged to have been obtained by her in applt. 
parish, gained a settlement in another parish by 
hiring A service for a year A upwards ; A also 
that she gained a settlement subsequent to that 
first mentioned, by hiring A service for a year A 
upwards, A by having served several years under 
a general hMiig, in resp. parish. The statement 
did not specify dates or names : — Held : an in- 
sufficient statement, under Poor Law (Amend- 
ment) Act, 1834 (c. 76), s. 81. 

(2) The notice of appeal A statement of grounds 
are sufficiently signed, if two overseers sign them, 
though there is also a churchwarden, w^ho does 
not. — R. V. Derbyshire JJ. (1837), 6 Ad. A El. 
886 ; 1 Nev. A P. K. B. 703 ; Nev. A P. M. C. 
283 ; Wm. Woll, A Dav. 248 ; 6 L. J. M. C. 140 ; 
1 J. P. 104 ; 112 E. R. 339. 

Annoiationa : — Aa to (1) Raid. Ex p, BroRoloT (1837), 1 J. P. 
278 ; R. V. Salop JJ. (1837), 7 L. J. M. O. 3 ; R. v. Bridge- 
water (1841), 10 Ad. A El. 693 ; R. v. Ealing (1849), 12 
y. B. 178, n. ; R. u. Ruyton (1861), 1 B. A S. 634. 
Aa to (2) Bm. R. v. North Riding of Yorkshire JJ. (1837), 
2 Nev. A P. K. B. 103 ; R. «. Surrey JJ. (1843), 7 J. P. 
675. Omeraily, Mentd. Kedheugh (^lliery v, Gateshead 
Assrat. Com. (1923), 93 L. J. K/B. 499. 

1542. •] — R. V, St. Olavb’s, 

Southwark (Inhabitants), No. 908, ante. 

1543. Objection for uncertainty.] — 

A ground of appeal, which stated that B. the 
husband of the pauper, who was removed by the 
order to her maiden settlement, was bom in or 
about the year 1810, in the parish of P. in thp 
county of S. was objected to for imcertainty : — 
Held : the ground of appeal was sufficient, A the 
sessions were wrong ih refusing to receive evidence 
in support of it. — R. v, Ealing (Inhabitants) 
(1849), 12 Q. B. 178, n. ; 3 New Mag. Cas. 159 ; 
3 New Sess. Cas. 614 ; 18 L. J. M. C. 186 ; 13 
L. T. O. S. 116 ; 13 Jur. 470 ; 13 J. P. Jo. 297 ; 
116 E. R. 834. 

1544 . Proof of settlement in respondent 

parish.] — (1 ) The examination of a pauper showed 
that he was bom in applt. parish, A was after- 
wards bound A served as apprentice, A inhabited, 
under such service, partly in applt. parish A 
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partly in reep. parish, & more than forty days in 
each. Besps. proposed, at the sessions, to rely 
on the birth settlement ; — Held : they were not 
precluded from so doing, by the fact that the 
examination contained allegations which, if true, 
showed a subsequent settlement by apprentice- 
ship. 

(2) Applts. relied upon a settlement in resp. 
parish. Sc proved that, on the last night of the 
service, the pauper slept in that parish : — Held : 
to establish this settlement, they must prove the 
apprenticeship, & could not treat it as admitted 
by re^s., though the latter had sent examinations 
in which it was alleged, & it had not been traversed 
by the grounds of appeal. — R. v, Latchpohd 
(Inhabitants) (1844), 6 Q. B. 507 ; 1 Dav. & 
Mer. 290 ; 1 New Mag. Cas. 147 ; 1 New Sess. 
Cas. 387 ; 14 L. J. M. C. 20 ; 4 L. T. O. S. 133 ; 

9 J. P. 132 ; 8 Jur. 1094 ; 115 E. R. 212. 

Annotaiims : — As to (1 ) Diitd. U. v. St. Muigaret’s, West- 
minster (1845), 1 Now Ma«r. Cos. 828. Fdld. K. v. Elles- 
mere (1849), 12 Q. B. 19. Befd. Jt. t*. St. Mary in Bungay 

(1849), 12 (j. B. 38. 

1545. Derivative settlement — ^Alternative 

settlement untraversed.] — ^An examination, trans- 
mitted with an order of removal, began thus. 

“ The examination of A. B., now I'csident,” etc., 

“ taken before us, (/. D. & E. P., two of Her 
Majesty’s justices of the peace in & for the <!ounty 
of Salop, upon the complaint,” etc., ” tliis Jan. 25, 
1847. The said examinant, A. B., upon Ids oath 
saith,” etc. At the foot wei*e the words ” Taken 
& sworn at E.,” in Salop, “this Jan. 25, 1847. 
C. I)., E. F.” The examination stated tliat the 
pauper was born in applt. parish, & had done no 
act to gain a settlement ; & it then went into a 
detail of facts showing a derivative settlement 
in the same parish, acquired by the pauper through 
his father ; — Held : resps. were entitled, at the 
sessions, to abandon the derivative & rely upon 
the birth settlement, & thereupon to liave the 
order of removal confirmed, the birth settlement 
not being travei*sed by the grounds of appeal. — 
R. V. Ellesmere (Inhabitants) (1849), 12 Q. B. 
19; 3 New Mag. (^as. 103; 3 New Sess. Cas. 
,551 ; 18 L. J. M. C. 181 ; 13 L. T. O. S. 232 ; 13 
Jur. 657 ; 13 .T. P. Jo. 340 ; 116 B. 11. 772. 
Annotation : — Befd. H. r. St. Mary in Bungay (1849), 12 

Q. B. 38. 

1546. Inquiries by respondents.]— 

On appeal against an order of removal of an 
illegitimate child under the age of sixteen years, 
whereby such child was adjudged to be settled 
in the place of its birth, it was admitted by resps. 
tliat the child’s mother was still living ; but no 
evidence was given to show that she had any 
settlement, nor, on the other hand, was there any 
evidence of failure by resps. to make inquiries : 
— Held: in the absence of proof that the mother 
had a settlement elsewhere, the burden of which 
proof, there bei^ no evidence of failure by resps. 
to make inquiries, was upon applts. ; the cluld 
must be deemed to be settled in the place of its 
birth. — Headington Union r. Ipswich Union 
(1890), 25 Q. B. I). 143 ; 59 L. J. M. C. 92 ; 62 
L. T. 786 ; 64 J. P. 616 ; 38 W. R. 686, C. A. 

1547. Onus of proof.] — ^An order of 

justices for removing the wife St, daughters of a 
pauper to the place of their settlement is sup- 
ported primd facie by showing that the paii^ 
to which the removal was made was the pliu;e of 
settlement of the wife before her marriage ; 
although it also appeared by a copy of the marriage 
register that the husband was therein described 
to be of another parish ; which description was 
held to be no evidence of his having a settlement 
there : Sc duch evidence throws the burden of 


proof upon applts., that the husband was settled 
m another parish. — R. v. Habbbbton (Inhabi- 
tants) (1811), 13 East, 311 ; 104 B. R. 390. 
Annatalinns U. Yolyortoft (1815), 0 Q. ». 80^1. 

Befd. R. V. Cottiiigham (1827). 7 B. & C. 015 ; R. v. St. 
Monr Beverley (1830), 1 B. & Ad. 2y ; R. v, 

(1846), 8 Q. B. 410 ; Rutherglen Parish Council v. Glasgow 
Parish Ck)uncll, [1902] A. C. 360. 

.,] — The only settlement 
disclosed by the examinations was the 
settlement of the pauper’s late husband : — Held : 
imder a ground of appeal which stated gener^y 
that “ the pauper was not at the time of the order, 
nor was the late husband at the time of his d^ease, 
legally settled ” in applt. parish, resps. were tound 
to give evidence of the birth of the pauper s late 
husband in applt. parish, though there was no 
ground of appeal traversing the fcict of his being 
bom there, or alleging that he was bom elsewhere. 
— R. V. St. Giles, Colchester (Inhabitants) 
(1848), 12 Q. B. 13 ; 3 New Mag. Cas. 6 ; 3 New 
Sess. Cas. 240 ; 17 J.. J. M. C. 148 ; 11 L. T. O. S. 
434; 12 .1. P. 645 ; 12 Jur. 726; 116 B. R. 
770. 

1549. Rectifiable error in statement.] — 

A pauper was i*emovcd on an exanunation, taken 
May 1, 1847, stating a settlement through a bind- 
ing, in 1904, by indenture of apprenticeshij), 
which was destroyed thirty-eight years 
Sc service thereunder Sc residence. The g^und 
of appeal was that the pauper “ was not, in the 
'year 1834, legally bound apprentice ” “ as stated 
in the examination.” The sessions held that the 
apprenticeship was not traversed, Sc (confirmed 
the order, subject to a case, stating the facts as 
above. Sc that the order of sessions was to be 
quashed if this ct. should be of opinion that the 
grounds of appcjal did raise an issue on the question 
of settlement : — Held : the order of sessions was 
wrong, & must be quashed, inasmuch as it could 
be collected from the examination Sc statement 
of grounds that resps. could not have been misled 
by the variance in the latter as to the date ; & 
such date must be rejected as insensible. — R. v. 
Aston nigh Biuminoham (Inhabitants) (1849), 
12 Q. B. 26 ; 4 New Mag. Cas. 13 ; 3 New Sess. 
Cas. 661 ; 19 L. J. M. C. 17 ; 14 L. T. O. S. 153 ; 
14 J. P. 208 ; 13 .Tur. 1077 ; 116 B. R. 775. 

1 550. Proof of settlement by respondents.] — 

H., the wife of W., having been removed to her 
mAiden settlement, upon the hearing of an appeal 
against the order of removal, i*esps. proved tliat 
the maiden settlement of H. was in applt. parish, 
& also that W. was bom in the city of Ipswich 
where there were several parishes, but in which 
of them did not appear : — Held : as it was incum- 
bent on resps. to show that the pauper was settled 
in the parish to which the removal was made, Sc 
as they had disproved that by showing that the 
husband had a birth settlement in some parish in 
Ipswich, the sessions ought to have quashed the 
order of removal.— R. v. St. Mary, Beverley 
(Inhabitants) (1830), 1 B. Sc Ad. 201 ; 9 L. J. 
O. S. M. C. 17 ; 109 E. R. 762. 

AnmMions Dirtd. R. ». Yelypr^ft (1846). 0 g- B. 801. 

AM. R. V. Birmingham (1846), 8 Q. B. 41(). Bofd. R. «. 

Ealing (1840), 12 Q. B. 178, n. 

1551 . .] — Under the general ground 

of appeal “ that the statements contained in the 
said examinations are not true,” applts. are en- 
titled to call upon resps. to prove the settlement 
relied upon in the examinations. 

It is for the sessions to consider any question 
of inconvenience arising from such general ground 
of appeal, & if it amounts to a frivolous Sc vexatious 
statement, to award costs under Poor Law (Amend- 
ment) Act, 1834 (c. 76), Sc Poor Law Procedure 
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Act, 1848 (c. 31). — R. v. St. Pancras (Inhabi- 
tants) (1849), 12 Q. B. 31 ; 3 New Mag. Cas. 
236 ; 3 New Bess. Cas. 677 ; 19 L. J. M. C. 23 ; 
14 L. T. O. 8. 174 ; 14 J. P. 176 ; 13 Jur. 1077 ; 
116 E. R. 777. 

1662. •] — Grounds of appeal against an 

order of removal stated a settlement acquired 
the pauper’s grandfather, & that, after the acquisi- 
tion of that settlement, the father was an un- 
emancipated member of the grandfather’s family ; 
& that neither the pauper nor his father had gained 
any settlement in their own right : — Held : suffi- 
cient, without enumerating & negativing the 
modes in which the pauper’s father might have 
been emancipated. — ^R. v, Rothwell (Inhabi- 
tants) (1845), 7 Q. B. 674, n. ; 1 New Mag. Cas. 
362 ; 2 New Sess. Cas. 46 ; 14 L. J. M. C. 159 ; 

6 L. T. O. S. 197 ; 0 J. P. 714 ; 9 Jur. 662 ; 116 
E. R. 605. 

iii. Amendment of Statement. 

See Quarter Ses^ons Act, 1849 (c. 46), s. 3. 

1658. Where appeal adjourned — ^Amended state- 
ment served-T-For ensuing sessions.] — If applts. 
serve a statement of the grounds of appeal, under 
Poor Law (Amendment) Act, 1834 (c. 76), s. 81, 
fourteen days before the sessions for which notice 
of trying the appeal is given, & the appeal be 
entered & adjourned, they may, fourth en days 
before the sessions to which the adjournment is 
made, serve another statement, varying from the 
first, & treat such new statement as the only one. 
— R. V. Derbyshire JJ. (1838), 6 Ad. & El. 612, n. ; 

3 Nev. & P. K. B. 691 ; 1 Will. WoU. & H. 365 ; 

7 L. J. M. C. 91 ; 2 J. P. 568 ; 112 E, R. 235. 

Annotatiima : — ^Dlltd. U. i’. Arleodoti (1830), 11 Ad. &; £1. 

87. FoUd. U. V. Kendal (1859), 1 £. & £. 492. 

1554, .] — On appeal against an 

order of removal, applts., under Poor Law (Amend- 
ment) Act, 1834 (c. 76), s. 81, served a stotement 
of grounds of objection, which only impugned 
the alleged settlement. On the hearing of the 
appeal the bench, being equally divided, adjourned 
the case to the next sessions. Before the next 
sessions, applts. served another statement, con- 
taining an objection to the notice of chorgeability 
imder Poor haw (Amendment) Act, 1834 (c. 76), 

B. 79. The sessions having quashed the order of 
removal, on the objection last mentioned ; — Held : 
the objection ought not to have been entertained, 
since it was not mentioned in the original state- 
ment of grounds of appeal ; & the ct. sent the case 
back to sessions to oe heard on the merits. — ^R. 

V. Ablecdon (Inhabitants) (1839), 11 Ad. & El. 
87 ; 3 Per. & Dav. 93 ; 0 L. J. M. C. 9 ; 9 L. J. 
Q. B. 33 ; 4 J. P. 219 ; 4 Jur. 7 ; 113 E. R. 347. 
Annotation : — ^Distd. R. v. Kendal (1859), 1 £. & £. 492, 

1555. ,] — Applts. against an 

order of removal delivered to reaps, notice of trial 
of the appeal, & a statement of grounds of appeal, 
fourteen days before the then next sessions. The 
appetJ came on at those sessions. After resps.’ 
counsel had begun to state his case, the sessions, 
on the application of applts.’ counsel, adjoiuned 
tlie appeal to the next sessions, on the ground of 
the absence, through illness, of a material witness. 
Fourteen days before the sessions to which the 
appeal was adjourned, applts. delivered a fresh 
statement of grounds of appeal, raising several 
new groimds. At the adjourned hearing, resps. 
objected to any fresh grounds being entered ui>on : 
but the sessions overruled the objection, & quashed 
the order on evidence given solely in support of 
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one of the new grounds. On a case stated by the 
sessions : — Held : the trial of the appeal having 
been adjourned, the sessions to which it was 
adjourned were “ the sessions at which such 
appeal ** was “ intended to be tried,” within Poor 
Law (Amendment) Act, 1834 (c. 76), s. 81 ; & 
applts. were entitled to deliver fresh grounds of 
appeal fourteen days before those sessions. — ^R. 
V, Kendal (Inhabitants) (1869), 1 E. & E. 492 ; 
28 L. J. M. 0. 110 ; 32 L. T. O. S. 274 ; 23 J. P. 
560 ; 6 Ji». N. S. 645 ; 7 W. R. 191 ; 120 E. R. 
994. 

AnwMion : — Cknud. R. v. Cambridge Union (1861), 1 B. & S. 

61. 

1556. Extent of amendment permitted— Juris- 
diction of Justices.] — The powers of amendment of 
grounds of removal or of appeal conferred upon 
quarter sessions by Poor Law Procedure Act, 
1848 (c. 31), s. 4, extend to the addition of an 
entirely new ground. The decision of the sessions 
as to such amendment is final. 

Where the sessions upon the hearing of an appeal 
against an order of removal, added a new ground 
of removal setting up a previous order for the re- 
moval of the same pauper, which had not been 
appealed against : — Held : such an amendment 
was within the jurisdiction conferred upon them by 
Poor Law Procedure Act, 1848 (c. 31), s. 4, & this 
ct. had no power to interfere. — ^R. v. Llangbnny 
(Inhabitants) (1863), 4 B. S. 311 ; 32 L. J. 
M. C. 265 ; 10 Jur. N. S. 126 ; 122 E. R. 476 ; 
sub nom. Llangeny v. Merthyr Tydfil, 8 
L. T. 696 ; 27 J. P. 452. 

Annotalions : — ^Apld. Eppiug Union v. Caniorbiiry Union 

(1909), 73 J. P. 411. jEtefd. Uxbridge Union v, Winchester 

Union (1904), 91 L. T. 533. 

1557. .] — On an appeal against a re- 

moval order, one of the grounds of chorgeability 
having stated that the pauper served as an appren- 
tice in parish T. but slept in applt. parish the last 
forty days of such apprenticeship & was settled 
in applt. parish, applts. traversed this ground but 
did not allege any settlement in T . ; — Held : 
applts. could not be allowed to prove that the 
settlement was in T. ; (2) the justices at quarter 
sessions might have amended the groimds of 
appeal so as to allow an allegation that the pauper 
was settled in T. — R. v. West Bromwich (In- 
habitants) (1863), 27 J. P. 726. 

(/) The Hearing. 

See Poor Law Act, 1927 (c. 14), s. 127 (3) (4) ; 
& generally^ Magistrates, Vol. XXXIII., pp. 390- 
406. 

1558. Adjournment — Justices equally divided.] — 

The sessions, if the magistrates present are equally 
divided, cannot make any order, but ought to 
enter continuance till the next sessions, in order 
that the ct. may again proceed on the appeal. — 
R. V. Westmoreland JJ. (1735), 2 Sess. Cas. 
K. B. 352 ; 2 Bott, 734 ; 93 E. R. 227. 

1559 . For attendance of pauper.] — The 

sessions are not warranted in refusing to hear a^ 
appeal against an order of removal, because applts. 
do not produce the pauper ; they tendering 
evidence that he had absconded, that they 
had bond fide used due diligence to find him out. 

Nor are they warranted in so refusing, although 
applts. had previously obtained an adjournment, 
to enable them to find out the pauper, upon an 
nnA ftrf rf-ATiH ing that no further time should be 
appUad for. — ^R. v. Cornwall JJ. (1831), 9 L. J. 
O 8 M C 82. 

Id'ao/— ^ — Material witness absent — Conditional 
on payment of eosts.] — On appeal against an order 
of removal both parties attended at sessions, full 
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notice of appoaJ having been given, & no counter- 
mand. Applts. then moved to enter the ai^poal, 
& to respite it, on the ground of a material mtness 
being absent. The sessions refused to comply 
with the motion, \inless on payment of the costs 
of the day, which it was their practice to require 
in such cases ; & the apxieal was not entered. 
On motion for a mandamus : — Held : the sessions 
had exercised a proper discretion in refusing to 
respite, & their not having entered the appeal 
was immaterial. — K. v. Monmoutushire JJ. 
(1831), 1 13. & Ad. 895 ; 9 L. J. O. H. M. C. 110 ; 
109 E. R. 1019. 

.] — SeCy also, Magistratb:^, \"o1. XXXIII., 

pp. 380, 387, Nos. 901, 903, 972. 

1561. Refusal to hear appeal — Pauper absent.] — 
B. V, CopKWALL JJ., No. 1559, ante. 

—ly—See, also. Magistrates, Vol. XXXIII., 
pp. 304, 393, 441, 445, 440, Nos. 201, 1030, 1037, 
1508, 1540, 1550, 1501. 

1562. Witnesses not examined by Justices called 
— ^No obligation to call those examined.] — ( 1 ) Kesps., 
on the hearing of an appeal, may prove their case 
by a witness not produced before the removing 
magistrates ; & may omit calling a witness who 
appeared before the magistrates, though applts. 
rcquii'e it & the witness is in ct. 

(2) Pauper was removed to his motlicr’s maiden 
settlement in Y. His father, in the examination, 
stated that he believed that he himself was born 
in London, but had never heard in what parish, 
& had never done any act to gain a settlement 
in his own right : — Held : on proof of the mother’s 
settlement in Y., the justices might remove pauper 
thither, ^ that, on appeal against the removal, 
resps., at sessions, might i*ely primd facie on the 
mother’s maiden settlement, without proving any 
inquiry made as to the settlement of the father. 

(3) The mother’s brother, in the examination, 
stated that slie was born at Y. &; was the person 
mentioned in a certificate of baptism, which was 
produced, & at the date of which he was less than 
four yeai-s old : — Held : to bo evidence, on which 
the removing magistrates might act, of the mother’s 
birth in Y. — R. v. Yelvertoft (Inhabitants) 
(1845), 6 Q. B. 801 ; 1 Dav. & Mer. 310 ; 1 New 
Mag. Cas. 200 ; 1 New Sess. Cas. 476 ; 14 L. J. 
M. C. 78 ; 4 L. T. O. S. 312 ; 9 J. P. 199 ; 9 Jur, 
106 ; 115 E. It. 302. 

AnnoUUion : — to (2) Apld. U. v. Birmingham (181G), 8 

g. B. 410. 

1568. Right of appellants to copy of depositions.] 

— Where an order has been made under 8 & 9 Viet., 
c. 126, adjudicating the settlement of a lunatic 
pauper to be in a given parish, & an order for the 
maintenance of such pauper is also made & served 
upon the treasurer of the union in which such 
I>arish is : — H eld : applts. were entitled to a copy 
of the examinations on which the orders were 
made, for an appeal against the order of mainte- 
nance was substantially an appeal against the 
order of settlement, & the provisions of Poor Law 
(Amendment) Act, 1834 (c. 76), s. 79, are incor- 
porated into 8 & 9 Viet., c. 126, so far as they are 
m their nature applicable to appeals under that 
Act. — R. V. MIDDI.ESEX JJ. (1847), 11 J. P, 461. 

((j) Evidence. 
i. In General. 

1564. Declaration as to settlement — Statement 
by deceased person.] — On an appeal against a 
removal order of a woman to S. parish on the 
ground that her father was settled in S., & she 
had no other settlement than his, evidence was 
tendered of a statement of deceased father that 
he never was married, & therefore that the settle- 

j. — VOL. xxxv n. 


ment failed : — Held : the statement was admissible, 
it being a case of pedigree about the father’s f cmiily, 
& the father was a member of his own family. — 
B. V. St. Marylbbonb (Inhabitants) (1863), 27 
J. P. 423. 

.] — See Evidence, Vol. XXII., pp. 97, 

98, 100, 240, Nos. 677-682, 705, 2162. 

Ex parte examination of pauper — Witness 

unavailable.] — See Evidence, Vol. XXII., p. 131, 
No. 1055. 

• Production of parish certificate.] — See Evi- 
dence, Vol. XXII., p. 353, No. 3581. 

Interpretation of deed.] — See Deeds, Vol. 

XVII., p. 324, No. 1345. 

1565. Former order of sessions — ^How far con- 
clusive.] — Wherc, upon the hearing of an appeal, 
a former order of sessions, quashing an order of 
removal between the same pai'ishes, is rehed upon 
by one party, it is competent to the other party 
to give evidence of the grounds upon which that 
order of sessions was made ; & if it appear that 
they wei*o independent of the merits, the order 
is not conclusive. — R. v. WoRCESTERsinRE JJ. 
(1828), 7 L. J. O. 8. M. C. 72. 

1566. .] — Whei'e, on the trial of an 

appeal against an order of removal, applts. pro- 
duced a former order between the same parties, 
which had been quashed generally, & resps. 
tendered evidence of the circumstances under 
which it had been quashed, namely tliat they had 
abandoned it on account of some defect in form, 
without going to the sessions : — Held : the sessions 
wei*e bound to receive such evidence &, having 
refused, a mandamus issued to compel them to 
hear. — R. v, Flintshire JJ. (1844), 1 New Hess. 
Cas. 288 ; 13 L. J. M. C. 163 ; sub nom. li. v. 
Flintshire JJ., Ex p. Llangerniew Parish 
OWM Parish, 3 L. T. O. 8. 207 ; 9 J. P. 135 ; 
8 Jut. 929, 

1567. .] — The sessions, on appeal, 

quashed an order of removal ** not upon the 
merits,” “ without prejudice to the making 
of any other order ” to remove the same pauper. 
On appeal against a subsequent order : — Held : 
applts. were not at liberty to show, by parol 
evidence, that the firet order of sessions was made 
on such grounds as, though tlui sessions deemed 
them merely technical, did legally conclude the 
question of settlement, — K. v. 8t, Anne’s, West- 
minster (Inhabitants), lie Wood (1847), 9 Q. B. 
878 ; 2 New Mag. Cas. 61 ; 2 New 8ess. Cas. 
525 ; 16 L. J. M. C. 41 ; 11 J. P. 183 ; 11 Jur. 
229; 115 E. R. 1511. 

1568. .] — Upon the trial of an appeal 

agamst an order of removal resps. I'clied upon a 
former order unappealed against. It was proved 
that on the former occasion the assistant overseer 
of the removing parish dehvered tlio paupers, 
together with a true copy of the order, to the over- 
seers of applt. parish ; who received them, sent 
them to a house for the night, & gave them reUof 
the next morning : — Held : sullicient evidence, 
from which the sessions might infer that the order 
had been properly served. — R. v. Ashe ^848), 
2 New Mag. Cas. 405 ; 10 L. T. O. 8. 324 ; 12 
J. P. Jo. 53. 

Production of original order of removaL] — See 
Evidence, Vol. XXII., pp. 242, 243, Nos. 2194, 
2195. 

1560. Evidence as to notice of chargeablllty — 
Enforcement of admission.] — ^Where the sessions 
refuse to hear evidence offered by applts. to show 
that no complaint of chargoability had been made, 
on the ground that it was sufficient to recite such 
notice in the order of removal, the ct. will grant 
a mandamus to enter continuances & hear the 

A A 
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appeal.--ll. v. East Sussex JJ. (1844), 1 New 
Cas. 167 ; au6 nom. 11. v. Sussex JJ., 1 New 
Sees. Cas. 438 ; 9 J. P. 103. 

Examination out ol court.] — See Bvidenob, Vol. 
XXII., p. 668, No. 6186. 

1670. Evidence of settlement In appellant parish 

^Whether admissible — Where setUement shown 

In third parish.] — It is no objection to an order of 
removal, that the examination upon which it is 
founded discloses evidence, by relief, of a subse- 
quent settlement of the pauper in a third parish. 

Whore the examination stated an acknowledg- 
ment of a settlement in S. applt. parish, by relief, 
& a subsequent acknowledgment by relief in O., 
& the sessions refused to enter into the question 
of the settlement in S., on the ground that they 
were concluded by the statement of a subsequent 
settlement in C., & therefore quashed the order 
ot removal, this ct. quashed the order of sessions. — 
B. V. Whitwick (Inhabitants) (1844), 1 New 
8ess. Cas. 22 ; 14 L. J. M. 0. 25 ; 2 L. T. O. S. 
326 ; 8 J. P. 742. 

1571. Variance between depositions & evidence — 
Duty of magistrates to adjudicate.] — B. v. 8 t. 

Lawhencb, Appleby (Inhabitants) (1843), 1 
New Mag. qks. 100 ; I L. T. O. S. 107 ; 7 J. P. 
255. 

ii. Eeetxicted to Grounds in Vepositiona or 
Statement, 

See Poor Law Act, 1927 (c. 14), s. 127 ^4). 

1572. Evidence for appellants— Confined to par- 
ticulars of grounds of appeal.] — pauper be^ 
removed to a parish as settled there by hiring 
do service, the parish gave notice of appeal, stating, 
as the ground (pursuant to Poor Law (Amend- 
ment) Act, 1834 (c. 76), s. 81), that the pauper, 
at his hiring, stipulated to have two days’ holidays 
at Spalding Club Feast in July ; & that he had 
such holidays during liis year of service. On the 
hearing of the appeal, the pauper, called for 
reaps., proved on cross-examination that he, at 
his hiring, bargained for one day’s holiday to go 
to Holbeach Fair, & had it during the year ; but 
that he did not bargain for, or have, any holiday 
at Spalding Club Feast. The sessions having 
found an exceptive hiring, subject to the opinion 
of this ct. whether evidence as to the one day’s 
holiday was admissible : — Held : under the notice 
given, such evidence could not be received. — 
R. V , Holbeach (Inhabitants) (1836), 5 Ad. &; El. 
685 ; 2 Har. & W. 414 ; 1 Nev. & P. K. B. 137 ; 
Nev. & P. M. 0. 20 ; 0 L. J. M. C. 6 ; 111 E. R. 
1324. 

Annotaiiana : — ^Apld. K. v, Surrey JJ. (1837). 1 .Tur. 774. 

Retd. R. V, Denshire JJ. (183^. 0 Ad. & El. 885 ; H. v. 

Salop JJ. (1837), 7 L. J. M. C. 3 : R. v, Whitley Upper 

(1839), 11 Ad. & El. 00. Me&td. &x p, Broseley (1837), 

7 Ad. & El. 423. 

1678. .] — ^No objection, which is not 

stated in the grounds of appeal, can be taken, 
either at sessions or in thU ct., to an order of 
removal, although such objection appear on the 
face of the case sent up from the sessions. — 
R. V. Stafpobb (Inhabitants), R. v. Oostock 
(Inhabitants) (1889), 10 Ad. & El. 417 ; 1 Per. 
& Dav. 414 ; 8 L. J. M. C. 02 ; 3 J. P. 467 ; 3 
Jur. 504 ; 113 E. R. 159. 

Annotation : — AjUA, R. v. Heyop (1846), 10 Jur. 200. 

1674. .1 — ^An order for the removal of 

H., widow, from S. to B. was made, on an examina- 
tion showing that she was sent to B. as the settle- 
ment of her deceased husband ; that in 1815 an 
estate in B. was given by oral grant to the hus- 
band’s father, who entered upon ds occupied it 


for thirteen years, during which time he paid the 
poor rates as occupier ; that from 1816 the pauper’s 
husband lived on the estate with his father as 
part of his family ; & that he was married to 
pauper in 1826, when he was residing with his 
father on the estate The examination did not 
show that the rate books were produced before 
the removing, or that evidence was given to 
account for the non-production. Tlie grounds of 
appeal, after traversing the several grounds of 
removal in fact, &, amongst others, the payment 
of rates by the father, objected ** that the examina- 
tion is informal & wholly insufilcient in law, & 
bad on the face of it ; that the examination does 
not contain any sufiicient evidence of a settle- 
ment gained ” by the father : & that the examina- 
tion docs not show in what year the fa^er paid 
rates : nor a sufficient residence by the fitHier, nor 
that the husband was unemancipated at the time 
of his marriage : with other specific objections : 
but there was no specific objection to the non- 
production of the rate books. The sessions 
quashed the order, finding that resps. were entitled 
to judgment on the merits, but that the examina- 
tion was insufficient on the face of it ; on which 
point, however, they desired the opinion of this 
ct. : — Held : \mder Poor Law (Amendment) Act, 
1834 (c. 76), B. 81, on these grounds of appeal 
applts. could not insist that the examination did 
not show any proof given of the father having 
been actually rated ; the general groimd conveying 
no information as to that point, & the specific 
grotmds rather leading to the conclusion that 
applts. did not mean to take it. — R. v. Staple 
Fitzpaine (Inhabitants) (1842), 2 Q. B. 488 ; 

1 Gal. & Dav. 605 ; 11 L. J. M. 0. 38 ; 6 J. P. 
89 ; 6 Jur. 277 ; 114 E. R. 192. 

Annotationa Diltd. n. r. Elockton (1843), 2 Q. B. 535. 

Oonsfl. H. V, Blnnlngliam (1846), 6 L. T. O. H. 471). Re!d. 

R. V, St. Mary, Bungay (1849), 4 Now Mag. Cas. 1 ; R. a. 

St. Pancras (1849), 12 Q. B. 31. 

1575 , ,] — ^Where it is intended to rely 

on any fact stated in the examination on which a 
pauper is removed, as forming part of the grounds 
of appeal against such remov^, there should be 
an express roference in the statement of the 
ground of appeal to such examination, & to the 
facts stated therein, as being the facts relied on 
by applts. — R. v, Stowpobd (Inhabitants) (1842), 

2 Q. B. 526 ; 2 Gal. & Dav. 390 ; 12 L. J. M. C. 
7 ; 7 J. P. 36 ; 6 Jur. 970 ; 114 E. R. 206. 

1676. .] — In the examinations on 

which an order of removal from the township 
of L. to the parish of 0. was founded, M. stated 
that she was the widow of A., who was bom at 
G. of parents settled there, as she believed ; & 
J. stated that he was an elder brother of A., 
who was bom in C. The grounds of appeal alleged 
that the order, notice of chargeability, Sc examina- 
tions were bad on the faces thereof, Sc that the 
examinations contained no legal evidence of the 
pauper’s settlement in C., or of their having come 
to settle in, or being chargeable to L. At the trial 
of the app^, applts. contended that the examina- 
tions did not show that the A. mentioned by the 
widow was the same A. mentioned by J. Resps. 
objected that this point was not raised by me 
grounds of appeal. The sessions quashed the order 
on the point raised by applts. A rule nisi for a 
mandamus having been obtained : — Held : the 
objection was sufficiently raised by the grounds 
of appeal. Sc the decision of the justices was final. 
— ^R. V. Stafeobdshibb JJ. (1847), 4 Dow. Sc L. 
624 ;* 2 New Mag. Gas. 164 ; 2 New Seaa, Cas. 
667 ; 16 L. J. M. C. 58 ; 11 Jur. 108 ; 11 J, P. 
459 ; sub nom. B. v. Staffobdshibb JJ., Cauldon 
V. T.igmg Sc Lowe. 8 L. T. O. S. 394. 
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1677. .] — (1) On appeal against an 

order of removal, applts. offered evidence of a 
former judgment of quarter sessions quashing 
an order of removal founded on the same alleged 
settlement. The order of sessions, as entered on 
their minutes, stated that the order of removal 
was quashed ** on the ground that the examinations 
are insufficient to support the same ” : — ffeld : 
this entry was general enough to let in evidence 
on the part of reaps, that the adjudication pro- 
ceeded on matter of form, not merits. 

(2) To make the examination of a person in 
custody admissible under Poor Kelief Act, 1819 
(c. 12), s. 28, on a question of settlement, it must 
be proved expressly that the party was in custody, 
as required by the statute, at the ve^ time when 
such examination was tendered in evidence. 

(3) The wife & children of B., were removed on 
examinations showing settlement of B. by hiring 
& service under C., & by birth. Applts. stated 
as distinct groimds of appeal : that tlie parents 
of B. were removed to, & acknowledged as settled 
inhabitants by, a third parish, &; ihat he had ac- 
quired no settlement in his own right : that 
B. did not become settled in applt. parish by hiring 
& service under C. ; &; that the paupers were not 
settled in applt. i)arish in any manner whatever : 
— Held : applts. could not give evidence that B. 
was not bom in applt. parish. — R. v. Widegombe 
IN THE Moor (Inhabitants) (1847), 0 Q. B. 
894 ; 2 New Mag. Cas. 04 ; 2 New Sess. Oas. 
639 ; 10 L. J. M. 0. 44 ; 8 L. T. O. S. 304 ; 11 
J. P. 213 ; 11 Jur. 227 ; 115 E. B. 1518. 
Annot<aiana : — ^Distd. 11. i». St. Giles. Oilolioster (18IS). 12 

g. B. 13. Eeld. H. V. Laudkey (1847), 11 J. P. 440. 

1678. Though order manifestly bad.] — 

Poor Law (Amendment) Act, 1834 (c. 70), s. 81, 
precluding applts. against an order of removal 
from entering, at sessions, into any ground of 
appeal not specified in the statement sent with 
their notice of appeal, etc., extends to objections 
apparent on the face of the order. 

In an oi*der removing parents & children, the 
omission to state the children’s names is not a 
defect apparent on the face of the order 
(COIiERIDGE, J.). — ^R. V, WiTHERNWICK (IN- 
HABITANTS) (1837), 0 Ad. & El. 273 ; 1 Nev. & 
P. K. B. 423 ; Nev. & P. M. C. 136 ; WiU. Woll. 
& Dav. 19 ; 0 L. J. M. 0. 64 ; 1 J. P. 30 ; 1 Jur. 
38 ; 112 E. R. 104. 

Annotatiom : — ^Apld. K. «. Middleton, Tocudalc (1840). 10 

Ad. &; El. 688. Oonsd. U. v. Middlesex JJ. (1847). 11 

J. P. Jo. 405. Befd. R. V. Stafford, R. v. Costock (1839), 

8 L. J. M. C. 62. 

1679. Particulars Incomplete in de- 

positions.] — A copy of examination furnished, 
under Poor Law (Amendment) Act, 1834 (c. 70), 
8. 79, on removal of a pauper, does not give 
sufficient information of the settlement relied 


15g0, .] — An examination of a 

S auper stated an apprenticeship, & that the in- 
entur^ “ were assigned to W. of F.,” applt. parish, 
“ with whom I went & resided between three & 
four years ” : — Held : under Poor Law (Amend- 
ment) Act, 1834 (c, 70), s. 81, not to be a sufficient 
statement of the pauper’s residence in F. to let 
in evidence of a settlement in F. by apprenticeship ; 
& the objection might be taken on grounds^ of 
appeal, one of which was “ that the e xamina tion 
was bad on the face thereof,” the other grounds 
raising merely questions of fact. — R. v, Flockton 
(Inhabitants) (1843), 2 Q. B. 635 ; 2 Gal. & Dav. 
«64 ; 12 L. J. M. O. 70 ; 12 L. J. Q. B. 260 ; 
1 L. T. O. S. 78 ; 7 J. P. 369 ; 7 Jur. 439 ; 114 
E. R. 210. 

1681. Evidence of respondents — Confined to 
grounds for removal in depositions.] — The parish 
of B., removing a pauper to M., sent to M. his 
examination, wliicli stated that the pauper was 
hired by one I). P. of T., to serve him for a year, 
fi'om May Day, 1829 ; that pauper went into his 
service in the parish of T, ; that, wiien ho had been 
there a fortnight. Ids master said ihat the servant 
of liis mother, Mrs. 1’., of M., did not suit, & pro- 
posed to pauper to go ^ live with Mrs. P. instead 
of him ; & that i)aupc3r consented, went to M., 
& served the remainder of his year with Mrs. P., 
without any fresh agreement. M. appealed, 
stating, by their notice of grounds of appeal, that 
the pauper did not gain any settlement in M. by 
reason of his having lieen hii'ed by D. L*, of T. to 
serve him for a*year, & having served D. P. for 
a fortnight in & D. P.’s mother for the rest 
of the year in M., under the circumstances stated 
in the examination ; that X)auper’s contract of 
service with D. P. was dissolved on pauper’s 
leaving the same. At the sessions, resps. opened 
as their case, that the pauper had been iiired by 
& served D. P., father of the above-mentioned 
D. P., & husband of Mi*s. P., for a year ending 
at May Day, 1829 ; that the hiring in 1829 was 
by D. P. the younger, as agent for his father, & 
that the i>aupcr in fact served for the whoJe year, 
beginning on May Day, 1820, under the original 
hiring made on behalf of D. P., the father. Tiie 
sessions received proof of this case, & confirmed the 
order, subject to the opinion of the ct. of K. B. 
on the admissibility of the evidence ; — Held : by 
Poor Ijaw (Amendment) Act, 1834 (c. 76), s. 81, 
resps. were precluded fi-om going into such 
evidence. — R. v, Mistebton (Inhabitants) (1837), 
6 Ad. & El. 878 ; 2 Nev. & P. K, B. 109 ; Nev. & 
P. M. O. 328 ; Will. Woll. & Dav. 435 ; 6 1.. J. 
M. C. 107 ; 1 J. P. 184 ; 1 Jur. 450 ; 112 E. R. 
336. 

Annotation : — Ccmsd. R. v. BoibynJilru JJ. (1837). G Ad. & Ei. 
885. 


upon, if it merely state that the party gained a 
settlement by renting & occupying a tonement 
of J., the landlord, in the township, etc., to 
which the pau:^er is removed, of the yearly rent 
of £10 ; no time being specified. On appeal, 
implts. may take advant^e of such defect, though 
their notice of grounds of appeal state only that 
the order of removal, examination, notice of 
chargeability, are bad upon the faces thereof. — 
B. V. Middleton, Teesdalb (Inhabitants) (1840), 
10 Ad. & El. 688 ; 3 Per. & Dav. 473 ; 9 L. J. 
M. 0. 65 ; 4 J. P. 686 ; 4 Jur. 653 ; 113 E. R. 
261. 

Annatationa : — CSoQSd. R. v. Alteniun (1841). 10 Ad. & £1. 
609. Apld. R. V, Lydeard St. La^reooe (1841). 11 Ad. & 
Ei. 616 ; R. V. North Bovey (1842). 2 <J. B. 500. Diitd. 
R. V. Staple Fitspaine (1842). 2 Q. B. 488. Apld. R. v, 
Flookton (1843), 2Q.B. 535. Dlltd. R. v. Lillesball (1845), 
7 Q. B. 168. , OouiL R. V. St. Panoras (1849). 12 Q. B. 31. 
Md. R. r. Bhdgewater (1841). 10 Ad. & £1. 603. 


1682. .] — (J.) Where the pauper’s 

examination differs from his evidence at sessions, 
as to any circumstance making a part of the matter 
pointed to in the statement of grounds of appeal, 
it is for the sessions to decide whether the variance 
be material within Poor Ijaw (Amendment) Act, 
1834 (c. 76), s. 81. 

(2) The examination of the pauficr is to be con- 
strued as strictly as tlic statement of grounds of 
appeal. — B. v . West Biding op Yorksiurb JJ. 
(1840), 10 Ad. & El. 685 ; 3 Per. So Dav. 462 ; 
4 J. P. 333 ; 4 Jur. 533 ; 113 E. B. 260 ; eub nom. 
B. V, West Biding JJ., Ex p, Birstwith (In- 
habitants), 9 L. J. M. C. 57. 

Annotation : — Aa to (2) Diftd. R. o. DridgOMrater (1841), 10 
Ad. A £1. 693. 

1688. .] — ^The examination of a pauper 

stated facts tending to show general admissions 
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of a settlement' by applt. parish : the notice of 
objections denied the fact of any such settlement 
& the fact of the admissions. On the appeal, the 
sessions admitted evidence by resps. of a settle- 
ment in applt. parish by hfring & service ; & 
confirmed the order of removal : — Held : such 
evidence was inadmissible, under Poor Law 
(Amendment) Act, 1834 (c. 76), s. 81 : & this 
ct. quashed the order of sessions. — B. v. East 
V iLLB (Inhabitants) (1841), 1 Q. B. 828 ; 1 Gal. 
& Dav. 150 ; 10 L. J. M. C. 132 ; 10 L. J. Q. B. 
263; 5 J. P. 624; 5 Jur. 484; 113 B. B. 
1348. 

1584. .] — ^An order made for the 

removal of certain paupers therein described as 
“ J. P. the lawful wife of W. P. P., now absent 
from her, & their three children, bom in lawful 
wedlock ” to the maiden settlement of J. P. 
was ajjpealed against, & at the trial of the appeal 
applts. proved a settlement of W. P. P. in a parish 
at Cambridge, as stated in their grounds of appeal. 
Besps. then tendered evidence to show that the 
mandage of the pauper with W. P. P. was null 
& void, he having a wife alive at the time ho 
married J. P. The sessions admitted this evidence, 
& confirmed the order of removal ; — Held : this 
evidence ought not to have been admitted, & 
resps. could not be allowed to set up one ground of 
removal Si adopt another. — B. v. HBNFlETiD (1843), 

2 L. T. O. S. 147 ; 8 J. P. 21. • 

1585. .] — The grounds of removal of a 

female pauper stated a derivative settlement from 
her great-grandfather ; & alleged an acknowledg- 
ment of that settlement by relief given to her great- 
grandmother, & by a collateral relation having 
been removed to the parish. On the trial of an 
appeal at quaiier sessions against the order of 
removal, resps. offered evidence to show the re- 
moval to applt. parish of another collateral relation 
— ^the wife of a grandson of the common ancestor — 
on a settlement also derived from him. This 
evidence was objected to, but received, & the 
question of its admissibih'ty was reserved for this 
ct. ; — Held: (1) the ct of quarter sessions were 
prohibited by Poor Law I’rocedure Act, 1848 
(c. 31), from reserving the above question for the 
consideration of this ct. ; (2) the evidence was 
receivable. — ^B. v. Button op this Eleven Towns 
Inhabitants) (1861), 1 B. ^ 8. 634 ; 30 L. J. M. C. 
229 ; 25 J. P. 741 ; 7 Jur. N. 8. 967 ; 121 E. B. 

13. I 

Annotations : — Oonsd. R. v. Llangemiy (1863), 4 B. & S. 311. 

Bold. Epping Uuiun v. Oanteibury Union (1909), 73 J. P. 

411. 

1686. Jurisdiction of justices to 

amend.] — The notice of the grounds of removal 
of a female pauper from resp. ]pari^, having alleged 
a settlement in applt. pansh, grained by the 
paui)er*s deceased husband, by renting a tenement 
& payment of taxes imder Poor Law (Amendment) 
Act, 1834 (c. 76), s. 66, quarter sessions, though 
of opinion that a good settlement under that 
statute had not been proved, & though no other 
was alleged in the notice, upheld the order of 
removal, on the ground that a good settlement 
had been proved by payment of parochial rates 
under Poor Belief (Settlement) Acc, 1825 (c. 67), 
8. 2 : — Held : quaiter sessions had jurisdiction 
to confirm the order of removal on a ground not 
stated in the notice. — Cheltenham Union v. 
Birmingham Union (1874), 80 L. T. 702; 89 
J. P. 39. 

Epping Union v, Canterbury Union 


Law. 

(h) Judgment, 

See, generally. Magistrates, Vol. XXIII., 
pp. 390-406. 

1587. Removal order quashed or affirmed — ^Not 
superseded.] — Sessions may affirm or quash, but 
not supersede an original order, or make a new 
one. — OswELL (Inhabitants) v. Woking (In- 
habitants) (1696), 2 Salk. 472 ; 91 E. B. 406 ; 
syb rwm, B. v. Haswell (Inhabitants), 6 Mod. 
Bep. 208 i 87 E. B. 613. 

AnnoUxtion: — ^Befd. R. v. Abbots -Langloy (1729), 1 Barn. 

K. B. 148. 

1588. Removal order amended.] — ^An order of 
removal on the complaint of the parish officers of 
A., was made for a removal to B. By mistake, 
the order was filled up as made on the complaint 
of the parish officers of B. Upon an appeal against 
the order, the mistake was discovered. The 
sessions refused to amend under Quarter Sessions 
Act, 1731 (c. 19), A allowed the appeal ; — Held : 
they ought to have amended ; &; mandamus ordered 
that they should. — B. v. Durham JJ. (1830), 8 
L. J. O. S. M C. 103. 

.] — See, now. Poor Law Act, 1927 (c. 14), 

s. 127 (3) (4). 

1589. Removal order affirmed — Where pre- 
viously quashed — In same sessions.] — The sessions 
may confirm an order of i*emoval, though it has 
been previously quashed, during the same sessions. 
— ^Battersea (Inhabitants) v. Westham (1698), 
6 Mod. Rep. 396 ; 87 E. B. 726. 

1590. Jurisdiction to order removal — To third 
parish — Third parish not party to suit.] — Sessions 
on appeal cannot send to a third place, not party. 
— ^Amner Parish Case (1696), 2 Salk. 476 ; Sett. 
& Rem. 270 ; 91 E. B. 408. 

1591. Pauper returned to removing parish.] 

— Honiton Parish v. South Beverton Parish 
( 1696), Sett. & Rem. 191. 

1592. .] — K. V, Milverton Parish 

(1702), 7 Mod. Rep. 10 ; Sett. & Bom. 208 ; 2 
Bott. 734 ; 87 E. R. 1062. 

1593 . Original order.] — ^B. v, Milverton 

Parish (1702), 7 Mod. Bep. 10 ; Sett. & Bern. 208 ; 
2 Bott. 734 ; 87 E. B. 1062. 

1594. Conclusiveness of judgqient — Removal 
order quashed — Not on merits.] — On appeal against 
an order of removal, the order was quashed, 
after notice of abandonment by resps., on the 
application of applts., &; with the consent of resps. 
In pursuance of a rule of practice of the sessions, 
that “ whenever any order of removal shall be 
quashed, otherwise than on the merits, a minute 
of the grounds of the judgment shall be entered on 
record,” the judgment was entemd by direction 
of the ct. in the following form ; “ order of justices 
quashed, the merits of the case not being inquired 
into.” Besps. afterwards obtained another order 
of removal to the parish of applts. on appeal 
from which it was contended, that the quashing 
of the former order was conclusive ; — Held : the 
judgment of the ct. of quarter sessions was not 
conclusive. — R. v, Ynisawdra (1842), 6 Jftr. 
1058. 

1595. .] — A pauper was removed, 

& copies of the order, examinations, etc., sent to 
the parish to which she was removed ; but the 
copy of the order of removal did not contain the 
signatures of the removing justices. On this 
objection, the order of removed was quashed on 
appeal, subject to a case. Besps., however, took 
no step to bring the case up. Afterwards the 
pauper became again chargeable, havinjy; obtained 
no fresh settlement : — Held : she^ might, even 
before the time for obtaining a certiorari to bring 
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up the order oE sessions expired, be removed to 
the same parish as before ; for the former order 
was not conclusive as to the merits. — B. v. Great 
Bolton (Inhabitants) (1845), 7 Q. B. 387 ; 1 
New Mag. Cas. 822 ; 1 Now Ji^ss. Cas. 630 ; 14 
1.. .T. M. C. 122 ; 5 L. T. O. S. 101 ; 0 J. P. 536 ; 
9 Jur. 706 ; 115 E. B. 536. 

AimoUdUma Distd. R. v, Oonnliiarsby ri84S), 12 J. P. 602. 

Re!d. R. V. Pott^ .Shrigley (1848), 3 Now Mag. (‘as. 64 ; 

R. r. Mucolesflfld (1849), 3 New Mag. Cas. 199, 

1696. .] — An appeal against an 

order of removal having been entered &; respited, 
resps. gave notice to the applts. that they 
abandoned the order on the ground that the 
examinations were defective, & that they should 
apply at the next sessions to quash the order on a 
special entry, “ quashed not upon the merits,** & 
that they were ready to pay applts. their reasonable 
costs. The sessions refused to hear the appeal, 
& quashed the order, with the above special entry, 
& with costs to applts., to the time of notice of 
abandonment, & costs of coming to the sessions : — 
Held : the sessions had done right . — Ex p. Ponte- 
fract Overseers (1843), 3 Q. B. 391 ; 3 Gal. & 
Dav. 188 ; 2 New Sess. Cas. 181 ; 13 L. .1. M. C 
5 ; 7 Jur. 1086 ; 114 E. H. 55(i. 

1697. On merits — ^Material omission 

in depositions.] — H. v. Ciiarlbury & Walcott 
(Inhabitants), No. 1016, ante, 

1598. For informality.] — An order of 

stissions quashing an order of removal “ for 
informality ’* was confirmed by this ct., although 
the order of removal appeared upon the face of 
it to be free from defect. 

Tlie ct. will in such a Ciwse intend, that the 
sessions used the word informality ” as expressive* 
merely that their decision had proceeded upon 
grounds distinct from the merits of the appeal. - 
H. V. Cottingham: (Inhabitants) (1834), 2 Ad. 

El. 250 ; 4 Nev. & M. K. B, 2 1 5 ; 2 Nev. & M, M. 0. 
470 ; 4 li. J. M. 0. 65 ; 111 E. B. 97. 

AnnoiaiionH : — Reid. R. r. IClngMcloro (1844), 8 J. P. 72 ; R. 

V. Dnkliiflold (1848), 17 L. ,1. M, C. 113. Mentd. 11 v. 

UaBtliigs (1844), 8 .r. P. 620 ; li. v. Custonm Exci^ 

(Jornra., 11913J 3 K. H. 483. 

1699. Appeal refused — Not on merits — 

Whether right to further appeal lost.] — B. v. 

Macclesfield (Tni£abitant.s), No. 1006, ante. 

On second hearing .] — See Magis- 
trates, Vol. XXXIII., p. 402, No. 1126. 

.] — See, also. Crown Practice, Vol. XVI., 

p. 417, Nos. 2763, 2764 ; Estoppel, Vol. XXI., 
pp. 181, 182, Nos. 318-320; Magistrates, Vol. 
XXXIII., pp. 389, 402, 438, 439, 447, 452, Nos. 
1003-1005, 1128, 1478-1482, 1572, 1638. 

Certiorari — When granted .] — See Crown Prac- 
tice, Vol. XVI., pp. 421, 422, 430, 446, Nos. 2819, 
2902-2908, 3120, 3122, 3127, 3128. 

(i) Costs. 

1600. Discretion to allow.] — Allowance of costs 
on appeal from order is in the discretion of sessions. 
— ^B. V. Nottingham JJ. (1710), 2 Bott, 776. 

1601. Where appeal abandoned — Judgment given 
by default — Absence of jurisdiction.] — Parish 
officers, having given notice of appeal against an 
order of removal, served a countermand, stating 
that they did so on account of the absence of a 
witness, but should give fresh notice of appeal. 
The countermand was too late for the sessions. 
At the sessions, resps. entered the appeal & moved 
for costs. The sessions made an order, whereby, 
after reciting that service of notice of appeal on 
resps. had, been proved, & that no one appeared 
for applts. to prosecute such appeal, they adjudged 
that the oYH^er of removal should be confirmed, & 


that applts. should forthwith pay resps. £15 for 
their costs & charges which they had incurred & 
been put to in attending the sessions tliat day to 
suppoi*t the order : — Held : the order of confirma- 
tion was bad for want of jurisdiction, & the order 
for costs could not be separated from it ; & 
therefore the whole must be quashed. — B. v. 
Stoke Bliss (Inhabitants) (1844), 6 Q. B. 158 ; 
1 Dav. A; Mer. 135 ; 1 New Mag. Cas. 61 ; 1 New 
Sess. Cas. 267 ; 13 D. J. M. C. 151 ; 3 L. T. O. S. 
179 ; 8 J. P. 675 ; 8 Jur. 536 ; 115 E. B. 61. 
Annotations DisW. R. V. Over (1840), 14 Q. B. 426 ; R. r. 

Green, etc. JJ. (1861). 2 L. M. & P. 130. Reid. R. v. 

Bolton Recorder (1844). 1 Now Sons. Cas. 410; Ex p. 

Ooley (1851), 4 New Sobs. Cas. 507. 

1602. .] — Applts. entered & respited an 

appeal against an order of r(‘moval, but did not 
deliver grounds of appeal. Aft<*rwards they gave 
notice of abandoning their appeal, but did not 
satisfy resps. as to costs. Besps., therefore, went 
to the next quarter sessions, &: moved, applts. not 
being prosent, that the order might bo confirmed. 
The sessions conflrm(*d the order of removal, & 
awarded costs to be paid by applts. to resps. : — 
Held : on cerliorari & motion to quash, although 
the confirmation was an excess of authority, the 
order of sessions was valid as to the award of costs. 
— B. V, Over (Inhabitants) (1819), 14 Q. B. 425 ; 
4 New Mag. Cas. 4 ; 4 New Sess. Cas. 77 ; 19 L. J. 
M. C. 67 ; 14 L. T. O. S. 269 ; U J. P. 176 ; 14 
Jur. 197 ; 1 17 E. R. 166. 

1603. .] — If resp. parish give notice to 

applts parish, under Poor Jjaw Procedure Act, 
1848 (c. 31), 8. 8, that they abandon their appeal 
against an order of removal. th(3 ct. of quai*ter 
sessions liavo no power to proc(H*d with the appeal, 
though it has been respited on terms at a previous 
session ; Sc if they make an order ([uaslilng the 
appeal, & giving costs to applts., such ord<3r is 
null, & cannot be removed into tiio Ct. of Q. B. 
for the purpose of being enforoed. — Killy- 
maenllwyud V . St. Michael’s, Pembroke (1852), 
21 h. J. M. C. 70 ; std? nom.. Ex }). Kellymaion- 
LLWYD Overseers, Bail Ct. Cas. 22 ; sub nom. 
B. V. St. Michael’s, Pembroke, 18 L. T. O. S. 
262 ; 16 J. P. 1.50 ; 16 Jur. 87. 

1604. .] — Overseers of a parish, on which 

an order of removal of a pauper had been made 
by two borough justices, gave notice of an appeal 
against the order to the next quai*tf3r sessions for 
the county in which the borough was situate. 
The borough had a separate ct. of quarter sessions, 
which alone had jurisdiction to hoar the appeal. 
The day before the borough sessions next .after the 
notice of appeal wer<3 held, applts. gave notice 
to resps. that, finding iliat the sessions for the 
county had no jurisdiction, they abandoned the 
appeal. Applts. did not appear, & resps. did, at 
the borough sessions ; which ct. on the application 
of resps. dismissed the appeal, Sc made an order 
for the payment by applts. to resps. of the costs 
incurred by the latter in the appeal : — Held : 
discharging a rule for a certiorari to bring up this 
order, the order was rightly made, the borough 
sessions would have had jurisdiction to hear the 
apx>eai, if persisted in ; the erroneous statement 
in the notice of appeal that the appeal would be 
made to the county se&sions being merely sur- 
plusage, Sc, upon the abandonment of the appeal, 
the borough sessions had jurisdiction under 
Quarter Sessions Act, 1849 (c. 45), s. 6. — ^B. v. 
Leeds Recorder (1861), 3 E. & E. 561 ; 30 L. J. 
M. C. 86 ; 3 L. T. 699 ; 25 J. P. 389 ; 7 Jur. N. 8. 
210 ; 0 W. B. 270 ; 121 E. B. 653. 

.]— /Sec, also , Magistrates, Vol. XXXIII., 

D. 445, No. 1650. 
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Sect, 3 . — Removal orders: Sub-sect. 6, B. (i), d: C. 
Part VII. Sect. 1 ; Sub-sects. 1 cfc 2.] 

Where order abandoned by respondents.] — 
See Magistrates, Vol. XXXIII., p. 406, Nos. 
1166, 1160 ; Poor Law Act, 1927 (c. 14), s. 126 (2). 

1606. Costs of maintenance pending appeal.]— 

Where an order of removal was quashed at sessions, 
upon appeal, A; the justices refused to grant the 
costs incurred by applt. parish, between the time 
of the removal of the pauper A the hearing of the 
appeal, this ct. granted a mandamus against them. 
— Jl. V. Monmouthshibb JJ. (1843), 1 Dow. A L. 
145 ; 12 L. .T. M. C. 126 ; 1 L. T. O. S. 292 ; 7 
J. P. 628 ; 7 Jur. 944. 

Anmdaiwii .‘—Mentd. R. r. London JJ., [1805] 1 Q. B. 616. 


.]--See, also, Magistrates, Vol. XXXIII., 

p. 436, No. 1456. 

See, further. Magistrates, Vol. XXXIII., 
pp. 390, 392, 398, 406, 406, Nos. 1008, 1009, 1033, 
1080, 1081, 1167, 1161, 1163. 

C. By Special Case. 

See Quarter Sessions Act, 1849 (c. 46), s. 11. 
1606. Right Of Justices to state.j-^-K. v. Sussex 
JJ. (1768),* 2 Bott, 770. 

Annotations: — ^Betd* R. n. BickonBon (1857), .J Jn^ N. S. 
1076 ; R. V. Westmoreland JJ. (1868), L. R. 3 Q. B. 467. 
See, also, Crown Practice, Vol. XVI., pp. 479, 
480, Nos. 3609, 3610, 3614 ; Magistrates, Vol. 
XXXIII., pp. 449, 451, 458, Nos. 1594, 1698, 1599, 
1623, 1708. 


Part VII. — ^Vagrancy. 


Sect. 1.— IDLE^AND DISORDERLY PERSONS. 

Sub-sect. 1. — In General. 

See Vagrancy Act, 1824 (c. 83), s. 3. 

1607. General rule.] — ^A person must be idle 
as well as disorderly to bo committed for a vagrant. 
— R.. V. Miller (1738), 2 Stra. 1103; 93 K. R. 
1059. 


Sub-sect. 2. — ^Neglect to Provide 
Maintenance. 

1608. Neglect to maintain wife — Wife guilty of 
adultery — Husband also guilty.] — ^A man is not 
liable to the penalty of Vacancy Act, 1824 (c. 83), 
8. 3, for neglecting A refusing to maintain his wife, 
who has loft him A committed adultery ; although 
he himself has been guilty of adultery since her 
departure. — R. v. Flintan (1830), 1 B. A Ad. 227 ; 
9 L. J. O. S. M. 0. 33 ; 109 E. R. 771. 

Annotations : — Apld. CJulley v. Oharmaii (1881), 7 Q. B. D. 
89. Oonsd. Mitchell v. Torrington Union (1897), 76 L. T. 
724. Apld. Jones r. Newtown & Llanidloes Union, [1920] 
3 K. B. 381 : Selby v. AtkliiH (1926), 135 L. T. 45. IMd, 
ThomaH v. AlHop (1670), 21 L. T. 715 ; Jones v, Davies, 


[1901] 1 K. B. 118. Mentd. Seaver v. Seaver (184G), 2 
Sw. & Tp. 665 ; Hope v. Hope (1858), 1 Sw. Sc Tr. 94 ; 
Cooper e. Lloyd (1859). 6 C. B. N. 8. 519 ; Wilson e. GIossop 
(1887), 19 Q. B. D. 379; Stlmpson v. Wood (1888), 57 
L. J. Q. B. 484; Brooking-Philfips tJ. Brooklng^Phlllips, 
11913] P. 80 ; Wlckons v. Wlckons (No. 2), [1918] P. 282 ; 
Dnmford t?. Baker, [1924] 2 K. B. 587. 


See Vagrancy Act, 1824 (c. 83), s. 3 ; Poor Law 
(Amendment) Act, 1849 (c. 103), s. 3. 

,] — See, also, Husband A Wife, 

Vol. XXVII.. p. 202, No. 1741. 

1609. BonA fide belief of husband.] — 

Resp. T was charged under Vagrancy Act, 1824 • 
(c. 83), 8. 8, for that he, being able to work A main- 
tain himself A his wife A fainily, “ wilfully refused 
or neglected ” to do so. IThe magistrates found 
that he refused to maintain his wife because of the 
bond fide belief that she had committed adultery, 
A that he had offered under certain conditions to 
support his children. They dismissed the 
smnmons, holding that under these circumstances 
T., reap., had not “ wilfully refused or neglected ” : 
— Held : the magistrates were right. — ^Morris v. 
Edmonds (1897), 77 L. T. 66 ; 41 Sol. Jo. 698 ; 
18 Cox, 0. C. 627, D. 0. 

Annotation : — Oonsd. Biggs v, Burrldgo (1924), 89 J. P. 75. 


PART VII. SECT. 1, SUB-SECT. 1. 

1607 i. Oen<ral rule .] — ^An othorwlso 
respectable person who. In a public 
place, uses insiiUlng language 
another pomon & strikes him & thereby 
creates a crowd Sc obstructs the side- 
walk is not nocrtssarlly a vagrant. — R. 
r. Law (Mau.) (1924), 42 ^n. Orlm. 
Cos. 123; 11924] 3 W. W. R. 239.— 
CAN. 

n. Vagrancy Act — What is a 
“ public place ” UJithin Act — Whether 
room in hotel.] — Bwan v, McLellan 
(1865), 2 W. W. A A*B. (L.) 6.— AUS. 

Shop .] — A shop 


when open to the pubUo is a publfo 
place *’ within Criminal Law Amend- 
inout Act, s. 467, Sc therefore a person 
may be oonvlcted of using Insulttug 
words whereby a breach of the poaoo 
may be oooasloned in a shop under the 
above Act, s. 6. — Ex p. Halxjday 
(1893), 14 N. S. W. L. R. 421 ; 10 
N. S. W. N. 88.— AUS. 

p. Cricket ground.] — 

TOOBIBT V. WiLLIAAfS, Ex p. WlLUAjaS 
(1898), 8 g. L. J. 148.— AUS. 

q. Abusive language — When 

^ ojfenee .] — Language usod in a par- 
lour of a public house by one person 
muoeming another who Is not present 
dues not constitute an offence within 
the above_ Act, sect. 0. — Egan v. 
Towumr (1872;, 2 Q. S. O. R. 964.— 
AUS, 


r. ,] — To con- 

stitute an ojffonoe under the above Act, 
sect. 8, it must bo pioved that either 
the threatening or abusive or insulting 
words OP behaviour were used with 
Intent to provoke a breach of the peace 
or that they actually caused a breach 
of the peace. — Vidler e. Newport 
(1906). 6 S. R. N. S. W, 686 ; 22 
N. S. W. W. N. 161.— AUS. 

t. Freguenting street for pur- 

pose. of feiony.)r—Ex p. Kinosley 
(1906), 6 S. R. N. 8. W. 380; 23 
N. 8. W. W. N. 143.— AUS. 


a. Insufficient means of sup- 

port-^Professionat card player.]— V al- 
LENDER V. Slater, [1926] B. A. 8. R. 
28.— AUS. 


b. Associate of pick- 

j)ockeis.h-'B. v. Collettz (1905). 10 
O. L. R. 718 ; 6 O. W. R. 746.— CAN. 

0 . Oanihler.] — R. v. 

Sheehan (1908), 14 B. C. R. 18: 8 
W. L. R. 606 ; 14 Can. Grim. Gas. 119. 
—CAN. 

d. — — ■ — — .]— R, V. KoiiO- 

T7LA (Man.) (1911), 17 W. L. R. 398 ; 
18 Gan. Oilm. Gas. 266.-CAN. 


a. .1 — The .words 

** who not having any * vhdble * means 
of maintaining niinsmf Uvea without 
emrioyineat '^means without ** vistblo 
lamnl ** xmeans of sapport. A man 
unlawfully engaged in gambling or 


begging, who is possessed of a feW 
dollfurB collected from that source, is 
not to be ti'eatod as moeting the re- 
quiremonts of the statute as one who 
baa on employment A is in possession 
of visible means of maiutaining hlm- 
self.- R. V. Munboe (1911), 20 O. W. R. 
735 ; 3 O. W. N. 377 ; 25 O. L. R. 
223.— CAN. 

f. Whether bye-law made in- 

K iec.l— A municipal bye-law for 
inishment of persons intoxicated 
on the public streets is not rendered 
inoperative by the above Act subse- 
quently passed.— Winslow v. Gal- 
lagher (1888), 27 N. B. R. 26.— CAN. 

g, Obstructing sidewalk with 

bicycle .] — R. v. Champion (P. B. I.J, 
[1926] 1 D. L. R. 326 ; 46 Oui. Grim. 
Gas. 64.— CAN. 

h. Imperial Vaorancy Act — Whether 
in force in New STorm Wales.]— ‘The 
provisions of the above Act wew 
never capable •* of being applied In 
the administration of fosuce ” In New 
South Wiilea. within 9 Geo. IV. c. 83, 
8. 24.— Mitchell v. Scales (1907), 
6 C. L. R. 406.— AUS. 


PART Vll. SECT. 1. SUB-SECT. 2. 

k. Nealeet to maintain urife — Wife 
ouitty of aduUery .) — Philups e. South 
iJuSiH UNION. [1902] 2 I. R. 112.— 
IR. 

l. Sufficiency of oOegaHons,} 
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1610. Legality of marriage disputed — ^Duty 

of magistrates to hear case.] — On complaint against 
a partly as a vagrant, for I'ofuBing to maintain his 
wiJfe, tho party charged, being c^led upon by the 
justices in petty sessions to show cause for his 
refusal, denied being married to the woman, & 
produced some evidence in support of such denial : 
& he threatened the magistrates with an action if 
they committed him. Complainants offered evi- 
dence of a Gretna Green marri^e ; but the justices 
refused to hear it, & dismissed the summons, 
saying that they would not, on this application, try 
a disputed marriage, alleged to have taken place 
out of the country, & that tlic parties ought to 
try it in the Ecclesiastical Ct. : — Held : the 
justices could not, under these circumstances, refuse 
to hear the case through ; & a mandttmua was 
granted, requiring them to hear the complaint. — 
B. V. CUMBEBTAND JJ. (1830), 4 Ad. & p]l. 005; 
111 E. R. 949. 

Anrudaiions : — Reid. A> p. Brosoloy (18:t7). 7 Ad. & El. 

423 ; U. V. Salop .IJ. (1837), 7 h. .1. M. C. 3 ; R. r. Marshall 

(1843), 2 ]j. T. <). S. lea ; R. v. Blaushard (1849), 13 

Q. H. 318. Mentd. R. t>. Cantorbury (Archbp.) (1848). 11 

Q. B. 483 : R. r. Loicestor Deputies of Freonian (1850), 

I.') Q. B. 071 ; R.. V. Fawcett Durhuin .1.1., Kr jk Hodson 

(1808), 19 L. T. 390. 

1611. Wife refusing to live with husband — 

No evidence of refusal to support.] — Upon con- 
viction of a man, under Vagi'ancy Act, 1824 (c. 83), 
s. 3, for wilfully refusing or negl(‘cting to maintain 
his wife, a case was stated by the magistrates under 
Summan’^ Jurisdiction Act, 1857 (c. 43), s. 2. The 
statement was that it appeared on the lioaring that 
applt. on a former occasion, his wife having before 
tliat been i*clievcd by the parisii while living apart 
fi‘om him, had been summoned & had then 
promised to make her a weekly allowance, wliicli 
he had since failed to do, & the wife had been 
supported by the piu’isli since then ; that, at the 
hearing on which the conviction appealed against 
took place, he offered to repay what the parish 
had paid, & t<i receive liis wife ; that evidence 
was given te the satisfaction of the magistrates 
that he had ill usc;d his wife, who thereupon refused 
to live with him ; that applt. undertook to treat 
her kindly ; that the magistrates were satisfied 
that he had for a length of time neglected to 
.supi)ort her & that tht? offer to receive her was only 
to screen himself from the consequences of the 
neglect ; — Held : the conviction was wrong, for 
that, assuming the fact of ill usage sufficient to 
constitute a ground for the wife’s refusal to live 
with applt., there was no evidence of a refusal to 
support her. — ^Plannagan v. Bishop Wear- 
mouth Overseers (1857), 8 E. &; B. 451 ; 27 
L. J. M. C. 40 ; 30 L. T. O. S. 117 ; 22 J. P. 404 ; 
3 Jut. N. S. 1103 ; 120 E. R. 108 ; euh nom, R. 
V, Bishop Wearmouth Overseers, 0 W. R. 
38. 

Anm^UUuma Distd. Thomas v. Alsop (1870). L. U. 5 Q. B. 

151 ; Korahaw v. Kershaw (1887), 51 J. P. 040. 

1612. No notice of application for relief — 

Offer to recoup guardians.] — E.’s wife having 
applied for relief, the guardians summoned E. 
under Vagrancy Act, 1824 (c. 83), s. 3. It was 
proved that E. was an able-bodied man, & able to 
maintain his family if he chose, but E. contended 
that he had got no notice of his wife’s application 
for relief, Ik that this proceeding was instigated by 
spite, & that he had offered to recoup the guardians 
who refused to accept payment. The justices 
having dismissed the summons : — Held : there 


being some evidence the judgment of the justices 
could not be interfered with. — R eeve v. Bast- 
wood (1888), 53 J. P. 134, D. C. 

.J — See, also. Husband & Wipe, \ ol. 

XXVII., pp. 75-77, Nos. 690-003. ^ ^ 

1613. Neglect to maintain child — Conditional 

offer made.] — Morris v. Edmonds, No. 1009, 
ante. ^ ^ 

1614. Where separation order granted — 

& wife given custody of children.] — Resp., a 
married man with four children under sixteen 
years of age, was able wholly to maintain his 
family by work. By an order of a ct. of 
summary jurisdiction under Summary Jurisdic- 
tion (Married Women) Act, 1895 (c. 30), s. 6, 
it was ordered that his wife should be no longer 
bound to cohabit with him, that she should have 
the legal custody of the children, &'that he should 
pay to his wift^ the weekly sum of 7s. 6d. Resp. 
did not pay any of the weekly sums, & shortly 
afterwards two of his children under sixteen 
became chargeable to the union. Upon an 
information under Vagrancy Act, 1824 (c. 83), s. 3, 
charging him with liaving wilfully neglected & 
refused to maintain his family by work, whereby 
his two children became chargeable, the justices 
held that, owing to the existence of the or^er 
giving the wife the custody of the children & 
ordering it^sp. to pay her a weekly sum, they had 
no jurisdiction to convict resp. ; — Held : the 
existence of the order under Hummary Juris- 
diction (Married Women) Act, 1896 (c. 39), s. 5, 
did not affect resp.’s legal obligation to maintain 
his children, & the order, bein^ disobeyed, was no 
defemee to the charge of wilfully neglecting A? 
refusing to maintain his childrim. — Shaftesbury 
Union v. Hbockway, |1913] I K. B. 159; 82 
U. J. K. B. 222 ; 108 L. T. 330 ; 77 J. P. 120 ; 29 
T. L. U. 144 ; 11 L. (t. R. 170 ; 23 Cox, C. C. 318, 
1), C. 

Paternity denied.] — *SV<? Bastardy, Vol. 

III., p. 363, No. 47. 

.] — See, also. Infants & Children, Vol. 

XXVIll., pp. 210-260, Nos. 760-1062. 

1615. Neglect to provide self-maintenance — 
Illness due to drunkenness.] — ^Wkerc a person at 
the time of his becoming chargeable to a union is 
owing to illness unable to maintain himself, the 
fact that that illness was tlie result of drunkenness 
does not cause his inability t^o amount to a wilful 
refusal or neglect to maintain himself within the 
Vagrancy Act, 1824 (c. 83), s. 3. — St. Saviour’s 
Union v. Burbridgb, [1900] 2 Q. B. 095 ; 09 
L. J. Q. B. 880 ; 83 L. T. 317 ; 04 J. P. 725 ; 48 
W. R. 085 ; 10 T. L. R. 532 ; 44 Sol. Jo. 076 ; 19 
Cox, C. C. 573, D. C. 

1616. Trade strike.] — The classes of persons 

who are entitled to poor relief are still, notwith- 
standing subsequent legislation, the same as those 
mentioned in Poor Relief Act, 1001 (c. 2), s. 1. 
Able-bodied men who can, if they choose, obtain 
work which will enable them to maintain them- 
selves, their wives A families, but who, by reason 
of a strike or otherwise, refuse to accept that work, 
are not entitled to relief, except that, if they 
become physically incapable of working, the 
guardians, may, to prevent them starving, give 
them temporary relief. But in . that case the 
guardians ought to prosecute them under Vagrancy 
Act, 1824 (c* B3), s. 3, as ** idle & disorderly 
persons.” — A.-G. v, Merthyr Tydfil Union, 
[1000] 1 Ch. 616 ; 69 L. J. Ch. 299 ; 82 L. T, 


— R. e. Nasmtth (1877), 42 U. C. II. One who being able to work aotually under Criminal Code, g. 238. — R. «• 
242. — GAN) works & earns money ^ is thne able to Mabiott (1924), 67 M. 8. R. 44 ; 41 

provide for his family, but wilfully Can. Crim. Gas. 333. — CAN. 

HI. Neglect to mairUain fimUg,] — refuses to do so is properly convicted 
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rooB Law. 


Sect. 1 . — Idle and disorderly persons: Sxdi-secis. 2, 
3, 4, S <fc 6.] 

062 ; 64 J. P. 270 ; 48 W. B. 403 ; 10 T. L. B. 
261} 44 Sol. Jo. 294, O. A. 

AwndaHons : — ^FoUd. A.-Q. v. Botlwulliy Union (1900), 41 
SoWo/ 328. ^md. A.-G. v. Poplar Union (1921). 40 
T. L. It. 752. B^. l*opIar Union v, Martin (1904). 91 
L. T. 560 ; A.*G. v. Tottenham U. D. tJ. (1909), 8 L. G. It. 
96 ; A.-O. V, Kast Barnet Valley U. D. C. (1911), 76 J. P. 
484 ; R. r. L. G. Board. .Ea; p. Arlldf?©, [19141 1 K. B. 160 ; 
Lowltdiam Union v. Nice, [1924] 1 B. B. 618. 


1617. Offer of work refused — Irrelevant 

conditions attached.] — ^An able-bodied pauper was 
offered work at a farm colony, in return for which 
he was to receive board & lod^ng & a small weekly 
payment ; the offer was subject to certain con- 
ditions (inter alia) that he would not only not enter 
any premises where intoxicating drink was sold, 
but would discourage others from doing so ; that 
ho would attend the meetiz^ on Saturday nights 
of the particular body to which the colony belonged 
& special meetings fixed from time to time, dc 
would attend some place of worship once on 
a Sunday. The pauper refused to sign an agree- 
ment embodying those terms & left the colony, 
again became' chargeable to the parish : — 
Held : in considering whether the refu^ of the 
pauper to accept work was reasonable, regard 
must bo had to the conditions upon which the 
work was offered ; in order to constitute a wilful 
refusal or ikeglect within Vagrancy Act, 1824 
(c. 83), s. 3, the conditions attached to 'ho offer 
of work must be such as relate to the work itself 
or to the workman’s conduct in its performance ; 
the above-mentioned conditions, though not 
in themselves unreasonable conditions to attach 
to an offer of employment, were not such that a 
refusal to accept work on such conditions amounted 
to a wilful refusal or neglect on the part of the 
pauper to maintain himself, & he was therefore not 
liable to be convicted as an idle & disorderly 
person. — ^Poplar Union v, Martin, [1905] 1 
K. B. 728 ; 74 L. J. K. B. 306 ; 92 L. T. 107 ; 09 
J. P. 140 ; 63 W. H. 398 ; 21 T. L. K. 240 ; 49 
Sol. Jo. 261 ; 3 L. O. B. 340 ; 20 Cox, 0. C. 785, C, A. 
Annotation Apld. LewiHham Union v. Nice, [1924] 1 K. B. 


1618. Wages lower than trade union 

rate.] — On an appeal to quarter sessions by N. 
against his conviction under Vagrancy Act, 1824 
(c. 83), s. 3, for wilfully refusing & neglecting to 
maintain himself & his family whereby he & they 
became chargeable to applt. union, it was proved 
that N. was able to work & was offered suitable 
work at a weekly wage of £2 6s. ; that he worked 
at that wage for several days k> then declined to do 
so any longer, as the rate of pay was less than the 
current trade union rate, namely, £3 2s. 8d. ; 
that in consequence of his refusal to wo^ he was 
unable to maintain liimself & his family, whereby 
they became chargeable to applt. union. In his 
evidence N. stated that he was anxious to earn his 
own living, &; that he was willing to work for £2 6s. 
a week & keep his wife & familv, but that he was 
informed by his trade union that he must not 
work for less than the trade union rate. . Evidence 
was also given by a trade union official that if N. 
had continued to work for £2 6s. a week he would 
have been challenged by his union, would have 
had to give an explanation, & might have been 
reprimanded or ffned or expelled from the union, 
which expulsion would make it difficult for him 
to get work in the future. On that evidence 
quarter sessions were satisfied that N. by continu- 
ing to work for £2 Os. a week would have been, in 
the circumstances, losing chances of bettering 
himself ^ would have materially hurt his chances 


of employment in the future^ they accordingly 
quashed the conviction : — Held : it was open to 
quarter sessions on the facts before them, to come 
to the conclusion they did. — L ewisham Union v. 
Nice, [1924] 1 K. B. 618 ; 93 L. J. K. B. 469 ; 88 
J. P. 66 ; 22 L. G. B. 235 ; sie6 nom. Nice v. 
Lewisham Union, 131 L. T. 22 ; 40 T. L. B. 270 ; 


08 Sol. Jo. 620 ; 27 Cox, C. C. 600, D. C. 

1619. Evidence — Whether wife competent wit- 
ness.] — Upon an information, under. Vagrancy 
Act, 1824 (c. 83), s. 3, against a person able to 
maintain his wife & children, for neglecting & 
refusing to do so, whereby she & they became 
chargeable to a union, the wife of accused is not 
a competent witness against him. — Bbevb r. 
Wood (1864), 5 B. & S. 364 ; 6 New Bep. 173 ; 
34 L. J. M. C. 15 ; 11 L. T. 449 ; 29 J. P. 214 ; 
11 Jur. N. S. 201 ; 13 W. B. 164 ; 10 Cox, C. C. 
68 ; 122 E. B. 867. 

Annotations: — Arid. R. r. London (Lonl Mayor) (1886), 
16 Q. B. D. 772. Beld. Public Prosocutions Director v, 
Blady (1912), 106 L. T. 302. 


.] — Secy now. Criminal Evidence Act, 

1898 (c. 36), s. 4 (1), sched. 

1620. Whether necessary to prove defen- 

dant Idle.] — Under Vagrancy Act, 1824 (c. 83), a 
husband who being able, neglects to n^ntain his 
wife & is summoned before justices, is not per- 
mitted to set up as a defence that he is in constant 
work, & so not idle ; & prosecutor is not bound to 
prove that deft, is idle & refuses to work. — 
Carpenter v, Stanley (1868), 33 J. P. 37. 
Annotation : — Reid. Poplar Union v. Martin, [1906] 1 E. B. 


728. 


1621. Evidence of means or ability to work.] 

— C., a widower, took lodgings for himself & child 
& paid for the same up to Jan., but then left the 
lodgings & paid nothing afterwards up to Sept., 
when the child was sent to the workhouse, & 
C. was summoned under Vagrancy Act, 1824 (c. 83), 
s. 3. C. was an able-bodied man, but no evidence 
was given that he had got work to do or ever refused 
work : — Held : the justices were right in dis- 
missing the information, & were not bound to 
convict. — Hosegood r. Camps (1889), 53 J. P. 
612 ; 6 T. L. B. 222, D. C. 

1022. Of Intention to neglect— Necessity 

for.] — Morris v, Edmonds, No. 1009, ante. 

1023 , Ignorance of liability to 

maintain.] — It is no defence to a charge of “ wil- 
fully refusing & neglecting to maintain ” a wife & 
family, whereby they have become chargeable to 
the common fund of a union, that the husband 
hand fide but erroneously believed that he was not 
legally bound to maintain them in the circum- 
stances. Mens tea is immaterial. — ^BiGOS v. Bur- 
ridge (1924), 89 J. P. 76 ; 22 L. O. B. 655, D. C. 


Sub-sect. 3. — Disorderly Paupers. 

See Pauper Inmates Discharge &; Begulation 
Act, 1871 (c. 108), 8. 7 ; Poor Law Act, 1927 (c. 14)# 
88. 233-235. 

1624. Misbehaviour— What may amount to.]— 
A refusal by a pauper when outside a workhouse to 
obey a lawful order to go to another workhouse is 
not “ misbehaviour ” within Poor Belief Act, 1816 
(c. 137), 8. 6 .— Mile End Union v . Sims, [1906] 

2 K. B. 200 ; 74 L. J. K. B. 647 ; 92 L. T. 238 ; 
69 J. P. 145 ; 21 T. L. B. 241 ; 49 Sol. Jo. 261 ; 

3 L. G. R. 349 ; 20 Cox. C. C. 807, D. C. 

Annotation .— Obnid. Holland v. Peacock, [1912] 1 K. B. 154. 

1025, .] — Unlawful sexual intercourse 

between two paupers in a workhouse constitutes 
“misbehaviour” within Poor Belief Act, 1816 
(c. 137), 8. 6.— Holland v . Peacock, [1912] 1 
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K. B. 154 ; 81 L. J, K. B. 250 ; 105 L. T. 057 ; 
70 J. P. 08 ; 10 L. G. B. 123 ; 22 Cox, C. C, 030, 
ID* 0* 

^nnotoeion Meotd. Retail Dairy Co. r. Qarko, [19121 2 

K. B. 388. 

1026* Refusal to work — Task irregularly 
allotted.] — ^Among the tasks of work prescribed by 
the General Order of the Local Government 
Board, dated Dec. 18, 1882, for male casual 
paupera detained for more than one niglit, is the 
following task ; For each entire day of detention 
the breaking of 7 cwt. of stone, or such other 
quantity not less than 5 cwt. nor more than 13 cwt. 
as the guardians, having regard to the nature of 
the stone, may prescribe ; the stone to be broken 
to such a size as the guardians, having regard 
to the nature thereof, may prescribe ; — Held : 
this task of work docs not include the task of 
pounding a bushel of stones of the estimated 
weight of 1 cwt., & the conviction of a casual 
pauper for refusing to perform such a task must be 
quashed accordingly. — R. v. Baddelev JJ., Ex p, 
Moore (1900), 70 J. P. 340 ; 50 Sol. Jo. 377, D. C. 


Sub-sect. 4. — ^Beggars. 

See Vagrancy Act, 1821 (c. 83), s. 3. 

1627. General rule.] — Under that Act (Vagi*ancy 
Act) a person begging may be convicted of being 
an idle disorderly person ; if convicted again of 
the same offence he may be convicted of being 
a rogue & vagabond, & if convicted again of the 
same offence he may be convicted of being an 
incorrigible rogue (Darling, J.). — B. v. Edwards 
(1009), 73 J. P. 287 ; 2 Cr. App. Rep. 79, 0. C. A. 
Annotatmia : — Reid. II. u. O’Brion (1900), 2 Cr. App. Hop. 

193; R. r. t;ooper (1«1()). r» Vr, App. Rep. 273; H. i’. 

Harrison (1913), 9 C^. App. Rep. 145. 

1628. Workman on strike soliciting subscrip- 
tions.]— Colliers “ on strike ” who were house- 
holders in a colliery district, & had wives & families, 
went from house to house in a street of a town four 
miles distance with a waggon inscribed “ Children’s 
Bread Waggon,” & begged for assistance in money 
or kind. iTiey were? not disorderly. Having 
been convicted under Vagrancy Act, 1824 (c. 83), 
s. 3, which enacts that every person wandering 
abroad in any public highway to beg or gather alms 
shall be deemed an icDe & disorderly person ; — 
Held : as it was not their habit &; mode of life to 
wander abroad & beg, they were not within the 
meaning of tlie Act, & the conviction was wrong. — 
PoiNTON V, Hill (1884), 12 Q. B. 1). 306 ; 63 
L. J. M. O. 62 ; 50 L. T. 268 ; 48 J. P. 341 ; 32 
W. R. 478 ; 15 Cox, C. C. 461, D. C. 

Amwialion :—CooE^, Mathers r. Penlold, [1015] 1 K. B. 

514. 

1629. — — .] — Resp. went up to several persons 
in succession in St. James’s Square, Westminster, 
& the immediate neighbourhood, & asked them to 
buy some tickets which ho then had in his 
possession at the same time asking them to assist 
him as he was out of work through the strike here- 
inafter mentioned. In no case did any of the 
persons solicited buy any of the tickets or give 
resp. any money. There was a dispute in the 
building trade in consequence of whicn resp. who 
was a member of the Bhamrock brknch of the 
United Order of General Ijabourers. an affiliated 


union under the Federation of Building Trade 
Unions, was out of work. The Shamrock branch 
had organised a collection of funds to relieve their 
members who were out of work & their families, 
& in order to check the collectors the system of 
tickets was instituted. Resp. had possession of 
the tickets in pursuance of this scheme & was 
fully authorised by the branch to collect sub- 
scriptions. ^riie money so collected was divided 
equally amongst certain members of the Shamrock 
branch who were out of work, including resp. 
quite iiTespective of the fact that some collected 
& some did not : — Held : resp. was not begging 
within Vagrancy Act, 1824 (c. 83), s. 3, inasmuch 
as a person who is found in the street making or 
assisting to make a bond fide collection for a charit- 
able object is not within either the mischief or the 
language of the statute. 

In order to establish that a person has committed 
an offence within the sect, it is not necessary to 
rove that he has before the particular occasion 
eon in the habit of begging, nor that he intends in 
the future to follow the habit of begging. He 
may adopt the calling for one day only & may by 
his conduct on the particular occasion com- 
plained of so behave himself as to afford evidence, 
eitlier by the nature of his request, the persistence 
or impoitunity of his manner, the whining tone 
adopted, or the deceptive devices employed, upon 
wliich a magistrate may be satisiled tliat the act 
is not merely an isolated act, but is such an act 
of begging, within the meaning of tlie statute, as 
to prove that he placed himself in a public place, 
etc., to beg or gather alms. — ^Mathers r. I*enpold 
[1916] 1 K. B. 514 ; 84 L. J. K. B. 627 ; 112 L. T. 
726 ; 79 J. P. 225 ; 31 T. L. R. 108 ; 69 Sol. Jo. 
235 ; 13 L. G. R. 359 ; 24 Cox, C. 0. 642, D. V. 

Procuring child to beg.] — See Ineants, Vol. 
XXVIIL, p. 360, No. 2197. 


Sub-sect. 5. — ^PEDiiARs. 

See Vagrancy Act, 1824 (c, 83), s. 3. 

1680. Hawker — Barter of goods.] — A man who 
hawks about goods from house to house & bai'ters 
them for other goods, though he takes no payment 
in money, is, if he have no licence as a hawker, 
under 50 Geo. 3, c. 41, s. 6, a p(?tfcy chapman or 
pedlar under Vagrancy Act, 1821 (c. 83), s. 3, 
& is liable to bo convic;ted as a vagrant undtT 
Vagrancy Act, 1824 (c. 83), s. 3. — Druce r. Gabb 
(1858), 31 L. T. O. S. 98; 6 W. R. 497 ; 22 
J. P. Jo. 319. 


Sub-sect. 6. — Prostitutes. 

See Vagrancy Act, 1824 (c. 83), s. 3. 

1631. Indecent behaviour — Question of fact.] — 
C., a prostitute, was convicted under Vagrancy Act, 
1824 (c. 83), B. 5, for unlawfully in a public street 
l>ehaving in a riotous & indecent manner. On 
appeid quarter sessions held C. had not been so 
guilty, but stated a case asking if, under the 
circumstances, she was guilty : — Held : it being 
a mere question of fact wluch quarter sessions 
themselves found in favour of C., there was no 
point of law on which a case could be stated. — 


PARt Vll. SECT. 1, SUB-SECT. 8. 

n. FaUina to give aeeouni of her- 
eeU—On being chargedJ \ — R. v, Levec- 
QUE (1870). 30 IJ. C. R. 609.— CAN. 

o. .] — K, V , Harris 


(Y. T.) (1908), 8 W. L. R. 033 
Can. Crim. Cas. 303. — GAN. 


13 


p. .1 — R. V , Pepper 

(1909), 12 W. L. R. 58 ; 15 Can. Crim. 
Cas. 314 ; 19 Man. L. Jl. 200.— CAN. 

q. .) — R. X . Johnson 


(1912). 21 W. L. R. 900 ; 22 Man. L. R. 
420 ; 5 D. L. R. 523.— CAN. 


r. No xisfJhle meam of muMain- 
inf! fcerseV. 1—R. x, 0 th (Alta.), [1917] 
3 W. W. 11. 849.— CAN. 
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1*00R LAW. 


Sect* 1, — Idle and disorderly persons: Svb-aecls* 0 
<£? 7. Sect* 2 ! Suh-seds* 1, 2, 8, 4, 5, 6 7.] 

Bonner v* Lushinoton (Metropolitan Police 
Maoistrate) (1893), 68 L. T. 91 ; 87 Sol. Jo. 210 ; 
5 B. 180 ; sub nom* Bonner v* Lushinoton, 
Castro v* Lushinoton, 67 J. P. 168, D. C. 

1632. Accosting men.] — B. v* De Buiter, 

B. V. ScHUT, B. V. Lb GRAra (1880), 44 J. P. 90. 
Annotation : — Gonsd. R. v. Duke (1909). 73 J. P. 88. 

1088. .] — prostitute accosted several 

men at night taking hold of them by the arm &, 
walking a short distance with them. One of 
these men complained to a police constable. 
The woman had been cautioned by the police. 
She was convicted by the magistrate of be^ving 
in a riotous & indecent manner within Vagrancy 
Act, 1824 (c. 83), s. 3. — Duval v* Denkan (Metro- 
politan Police Magistrate) (1901), 66 J. P. 
297. 

1684. .1 — ^A prostitute who merely 

accosts a man in the street at night, there being 
no evidence of any indecency in her words or 
gestures, is not behaving “ in a riotous or in- 
decent manner within Vagrancy Act, 1824 
(c. 83), s. 3.— B.. V* Duke (1909), 73 J. P. 88. 


Sub-sect. 7.7— Disregarding Bemovai. Orders. 

See Vagrancy Act, 1824 (c. 83), s. 3. 

1685. Return to parish — Otherwise than as a 
pauper — Occupation of tenement.] — ^Wliere a per- 
son renting & I'esiding on a tenement of £10^ a 
yeai* in A. was removed to B. by an order of two 
justices, &. afterwards returned to the same tene- 
ment without making any new contract, ^ resided 
there more than forty days, he thereby gained a 
settlement, though the order of removal was 
unappealed against ; for the contract was not 
thereby dissolved. — B. v. Pillongley (Inhabi- 
tants) (1788), 2 Term Bep. 709 5 100 B. B. 381. 


Annotati^ c^KsHA* R- v. Lakenheath (1823), 1 B. &. C. 
.531. Reid. R. V, Melkrldjfe (1787), 1 Terai lUjp. 698 ; 
R. y. Hooo (1803), 4 East, 362 ; 11. r. Soutli Bomflect 
1 M. &. S. 154 ; Mann v. Davors (1819), 3 B. & 
^d. 103 ; R. V, Ohedlston (1826), 4 B. &. O. 230 ; R. v, 
Barham (1828), 8 B. &. C. 99 ; R. v. Langrivllle (1830), 
10 B. & C. 899 ; R. v. Willoughby (1835), 1 Har. & W. 


1686. Onus of proof.] — ^A conviction 

stated, that pltf., having been brought before a 
magistrate on an information charging him with 
having unlawfully returned, without a certificate 
to a parish from which he had been removed, & 
that upon that occasion he confessed himself 
guilty ; — Held : this conviction was good upon 
the face of it, & it was not necessaiw to state in 
it expressly any act of vagrancy, it being for the 
party convicted to show, in his defence, that 
he did not return in a state of pauperism. — ^M ann 
V. Davers (1810), 3 B. & Aid. 103 ; 106 E. B. 
600. 


Sect. 2.— ROGUES AND VAGABONDS. 

Sub-sect. 1. — ^Desertion of Family. 

See Vagrancy Act, 1824 (c. 83), s. 4. 

1687. Chargeablllty to parisli— Must be stated lx 
oommitment.] — Commitment as a vagrant foi 
darting a family, must state that^ey were 
& be for a Uzidted time. — ^B. v. HAu 
(1706), 3 B\ut. 1636 ; 97 B. B. 1022. 

16W. “ — Imminent ehargeablllty not suffi- 
elent.]-— By Vagrancy Act, 1824 (c. 83), s. 4, everj 
person running away & leaving his wife or 01 


her child or children chargeable, or whereby she, 
etc., shall become chargesmle to any parish, etc., 
shall be deemed a rogue & vagal^nd, & punishable 
as such : — Held : a man leaving his v^e cannot 
be treated as a rogue, unless the wife has become 
actually chargeable. — ^H eath v* Heaps (1866), 
1 H, & N. 478 ; 26 L. J. M. 0. 49 ; 20 J. P. 760 ; 
6 W. B. 23 ; 166 E. B. 1289. 

Annotation : — Retd. Sweeney v, Spooner (1863), 3 B. & S. 

329. ^ 

1689. Knowledge of husband as to charge- 

ability — ^Previous separation by consent.] — (1 ) Upon 
an information under Vagrancy Act, 1824 (c. 83), 
8. 4, charging resp. with running away from the 
parish of B., whereby his wife became charge- 
able to that parish, it appeared that he & his wife 
had separated by consent in 1868, when she had 
means of support, & that they had no personal 
communication until 1861, when she became 
chargeable without his knowledge : — Held : ho 
had not committed the offence chaiged. 

(2) Qu. : whether upon such an information 
the evidence of the wife is admissible against her 
husband ? — Sweeney v* Spooner (1803), 3 B. & S. 
329 ; 1 New Bep. 269 ; 32 L. J. M. C. 82 ; 7 
L. T. 623 ; 27 J. P. 181 ; 9 Jur. N. S. 691 ; 11 
W. B. 264 ; 122 E. B. 126. 

1640. Desertion of child — Illegitimate child.] — 
Vagrancy Act, 1824 (c. 83), which makes it an 
act of vagrancy in a parent to desert a child, 
applies to legitimate, & not illegitimate, children. 
— B. V. Maude (1842), 2 Dowl. N. S. 68; 11 
L. J. M. 0. 120 ; 6 J. P. 635 ; 6 Jur. 646. 


Amudatiens : — Oonsd. Woolwich Union v, Fulham Union, 

[19061 2 K. B. 240. Reid. Peters r. Cowlo (1877), 2 

g. B. D. 131. 

1641. Desertion by destitute mother — 

Mother deserted by husband.] — ^A married woman, 
who, deserted by her husband, & having no means 
of maintaining her children, leaves them, so that 
they become chargeable to the parish, cannot 
be convicted for running away & leaving them 
chargeable under the Vagrancy Act, 1824 (c. 83), 
s. 4. — Peters v. Cowib (1877), 2 Q. B. 1). 131 ; 
46 L. J. M. 0. 177 ; 36 L. T. 107 ; 41 J. P. 597. 

1642. Desertion of wife—Admissibillty of evi- 
dence of wife.] — Sweeney v* Spooner, No. 1639, 
ante, 

Evidenoe of marriage .] — See Husband & 

Wife, Vol. XXVII., p. 66, No. 484. 

1648. ** Running away ’’ — What constitutes — 
Remaining In same borough.] — A widow, the 
mother of two children, one of whom was within 
the age of nurture, applied to the relieving officer 
of a union in a borough town for an order of 
admission to the workhouse for herself & children, 
& he gave her such an order. She took the children 
to the gate of the workhouse, placed the order of 
admission in the hands of the eldest child, rung the 
porter’s bell, & there left the children, & returned 
to her usual residence in the borough. The 
children were admitted to the workhouse &> re- 
mained chargeable : — Held : this did not amount 
in law to a ** running away & leaving her children 
chargeable ” within Vagrancy Act, 1824 (c. 83), 
8. 4 . — Cambridge Union v* Parr (1861), 10 0. B. 
N. S. 99 ; 30 L. J. M. 0. 241 ; 4 L. T. 323 ; 25 
J. P. 618 ; 9 W. B. 636 ; 142 E. B. 887 ; sub nom* 
Cambridge Union v* Power, 7 Jur. N. S. 1303. 
Annotations : — ^FoUd. Bannister v. Sullivan (1904), 91 L. T. 

380. A|M. PaUin v. Buckland (1911), 105 L. T. 107. 

1644. Separation by mutual consent.] 

— Sweeney if. Spooner, No. 1639, ante, 

1645. Giving address at which to be 

found.] — ^Be^., who witn his children was in a 
union workhouse, took his discharge from the 
workhouse with hie children, he having been 
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iz^ormed by the master that ho could not go 
without them. Before leaving he told the master 
that he should send his children back, & on the 
evening of the same day the children returned 
alone to the workhouse & delivered to tlie master 
a letter written by resp. in which he gave an ad^ss 
about twenty-one miles away in another union 
& parish, & stated that he was sending his children 
back, t^t he was not running away, & would 
attend if his attendance was required. As the 
children were destitute they were re-admitted 

6 became chargeable to the union. Justices 
having dismissed an information against resp. 
under Vagrancy Act, 1824 (c. 83), s. 4, for “ running 
away & leaving his children chargeable to the 
parish ** : — Held : the question being a question 
of fact & the justices havii^ found that there 
was no “ running away ** within Vagrancy Act, 
1824 (c. 83), s. 4, the ct. could not say tliat the 
justices were wrong in law in so holding. — ^P aujn 
V. Buckland (1911), 105 L. T. 197; 75 .J. P. 
362 ; 9 L. a. 11. 544 ; 22 Cox, C. C. 545, D. C. 

1646. Institution of proceedings for prosecution — 
Limitation of time for.] — Wlicrc a man runs away 
from his wife & cliildren, &i they do not become 
chargeable to the parish until some time after 
such desertion, the on'ence, under Vagrancy Act, 
1824 (c. 83), s. 4, is not complete until such 
chargeability arises, & thei*efore the six months 
limited by Summary Jurisdiction Act, 1848 (c. 43), 
s. 1 1, for laying the information, is to be reckoned 
from the latter event. — R eeve v. \'eate.s (1862), 
1 IT. & C. 435 ; 31 i.. J. M. C. 241 ; 26 J. P. 808 ; 
8 Jur. N. 8. 751 ; 10 W. R. 779 ; 1.58 E. R. 055. 
ylnnotaiions :—Consd, Ellis r. Ellis, MSDfiJ 1*. 2.01. Reid. 

Heard v. Heard, 11896J 1\ 188. 

1647. .] — The period of two years, 

within which izroceedings can be taken, as provided 
by Divided Parishes & Poor liaw (Amendment) 
Act, 1876 (c. 61 ), 8. 19, for running away & leaving 
wife or child chargeable, or whereby they shall 
become chargeable, to any union or parish, begins 
to run when the person charged, runs away & 
leaves the wife or child chargeable. — ^Ashley v, 
Biakek (1909), 101 L. T. 682 ; 73 J. P. 495 ; 
8 Jij. G. 11. 1 ; 22 Cox, C. C. 208, D. C. 

1648. Whether consent of guardians neces- 

sary.] — Where a magistrate refused to hear a case 
against a man who ran away, leaving his wife & 
children cliargeable to the parish, on the g^und 
that the proceeding was instituted by the assistant 
overseer without authority from the board of 
guardians — ^the ct. directed the case to be remitted 
for rehearing, but refused to allow costs, though 
the magistrate acted upon his sole opinion, & 
contrary to the practice of the board. — R. v. MiRB- 
HOUSE (1863), 1 New Rep. 371 ; 32 L. J. M. C. 90 ; 

7 L. T. 721 ; 27 J. P. 88 ; 11 W. R. 316. 

1649. After release from prison — Where 

chargeability remains.] — ^A person who has been 
convicted & imprisoned under Vagrancy Act, 
1824 (c. 83), B. 4, & Divided Parishes & Poor Law 
(Amendment) Act, 1876 (c. 61), s. 19, for running 
away & leaving his children whereby they have 
become chargeable to the parish, may be proceeded 
against & convicted a second time for running 
away & leaving his children chargeable, unless on 
his release from prison he takes his children out 
of the workhouse & removes their chargeability, 
as the leaving his children in the workhouse 
chargeable to the parish after his release from 
prison constitutes a fresh substantive offence, 
for which he may be punished a second time ; & 
he may be convicted for this fresh offence u|^n 
an informalion which changes him with running 
away & leaving his children, “ whereby they have 


become & are now actually chargeable to the 
parish * * as the defect in the form of the information 
by reason of the children being already chargeable 
can bo cured by Summary Jurisdiction Act, 1848 
(c. 43), 8. 1. — ^Bannister v, Sullivan (1904h 01 
L. 380 ; 68 J. P. 390 ; 2 L. G. R. 874 ; 20 Cox, 


C. C. 685, D. C. 

Annotation: — ^Retd. Ashloy m. Blakor (1900), 101 L. 


T. 


682. 


Sub-sect, 2. — ^Begoars. 

Sec Vagrancy Act, 1824 (c. 83), s. 4. 

1650. Second conviction for begging.]— R. v. 
Edwards, No. 1627, ante. 

See, also, CiiiMrNAL Law, Vol. XV., p. 996, 
No. 11,1.55. 


Sub-sect. 3. — Exposing the Person. 

See Vagrancy Act, 1824 (c. 83), s. 4 ; Cribiinal 
Law, Vol. XV., p. 747, Nos. 8060-8062. 


Sub-sect. 4. — Living on Earnings op 
Prostitution. 

See Criminal Law, Vol. XIV., pp. 451, No. 4764 ; 
Vol. XV., pp. 851, 852, Nos. 0317-9361. 


Sub-sect. 5. — Soliciting by Male Person. 
See Vagrancy Act, 1898 (c, 03), s. 1(1); 
Criminal J^aw, Vol. XV., p. 752, No. 8108. 


SuB-SK(rr. C. — PoHTUNB Telling, 

See Vagrancy Act, 1824 (c. 83), s. 4 ; Criminal 
Law, Vol. XV., pp. 1074-1076, Nos. 12,103-12,171 ; 
Supp. II., p. 378, Nos. 12,169a, 12,l69b. 


Sub-sect. 7. — Suspected Persons. 


■ See Vagrancy Act, 1 824 (c. 83), s. 4. 

1651. In place of public resort — Public high- 
way — Intention to commit felony.] — (1) Under 
Vagrancy Act, 1824 (c. 83), s. 4, a person is well 
convicted of being a rogue tc vagabond, if the 
conviction state that ho, “ being a reputed thief, 
did frequent the public highway,” at, etc., “ with 
intent to commit felony.” It is not essential to 
the offence that the highway should lead to any 
river, canal or navigable stream, dock or basin, 
quay, wharf or warehouse, or tliat it should be 
adjacent to any place of public resort, or avenue 


thereto. 

(2) The conviction need not charge deft, with 
having frequented the highway with intent to 
commit felony there. — R. v. Brown (1852), 17 
Q. B. 833 ; 10 Jur. 101 ; 1 17 E. R. 1500 ; svb nom. 
Ex p. Brown, 21 L. J. M. C. 113 ; 16 J. P. 69 ; 
8tib nom. He Brown, 18 L. T. O. S. 238. 

Annotatiima :—Aa to (1) Oonid. Be Jones (1852), 7 Exch. 686. 

Dbtd. Be Tlmson (1870), L. R. 5 Exoh. 267.,, Oooid. 

Clark V. It. (1884), 14 Q. B. D. 92. Aa to (2) Reid. Clark 

V. H. (1884), 14 Q. B. D. 92. 

1652. .] — ^Vagrancy Act, 1824 

(c. 83), 8. 4, does not render a suspected person 
frequenting a street, with intent to commit felonv, 
liable to punishment, unless the street leads to 
some river, canal, etc., or is itself a place of public 
resort, or is adjacent to a place of public resort. 
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Poor Law. 


Sect* 2 . — Rogues and vagabonds: Sub-sects . 7 , 8 cfc 9. 
Sects. 3 cfc 4.] 

Therefore, where a commitment ^ated that 
prisoner, being a suspected person, did on, etc., 
unlawfully frequent a certain street, to wit. 
Regent Street, with intent to commit felony : — 
Held: (1) the commitment was bad ; (2) it was 
no objection to the commitment that it did not 
state that prisoner was in the street with intent 
to commit felony there. — Re Jones (1852), 7 
Exch. 580 ; 10 Jur. 801 ; sub nom. Ex p. Jones, 
21 L. J. M. 0. 110 ; 10 J. P. 298 ; sub nom. R. v. 
Jones, 19 L. T. O. S. 94. 

Annotations: — As to (1) Diftd. Ex p. Cross (1857), 1 C. B. 
N. S. 573. Reid. Ex p. Cross (1857), 21 J. P. 407 ; Re 


25 L. J. M. C. 121. 

1668. .] — public highway is not 

necessarily a “ place of public resort,** within the 
meaning of Vagrancy Act, 1824 (c. 83), s. 4. 

O. was committed to gaol by justices, under a 
warrant of commitment, which stated him to have 
been convicted under Vagrancy Act, 1824 (c. *83), 
s. 4, as a rogues &; vagabond, for that he, G., 
being a suspected person, did ^quent a certain 
public highway . . . with intent to conunit a 
felony ** : — H'eld : the commitment was bad, for 
not showing that the highway led or adjoined to 
any “ river, canal, etc.,** or to any ** place of public 
resort,’* or tnat it was itself a place of public 
resort. — Re Timson (1870), L. R. 6 Exch. 257 ; sub 
nom. Ex p. Tinson, 39 L. .T. M. 0. 129 ; 18 W: R. 
840 ; sub nom. Tinson’s Case, 22 L. T. 014. 
Annotation Reid. Clark v. H. (1884), 14 Q. B. D. 92. 

1664. — — Pleasure steamboat.] — The Eagle 
steamboat, as set out in the conviction, cannot be 
said to be “ a place of public resoit ** within 
Vagrancy Act, 1824 (c. 83) (Wiohtman, J.). — 
R. V. Taylor & Jones (1867), 21 J. P. 488. 

1656. Railway platform.] — A commitment 

under Vacancy Act, 1824 (c. 83), s. 4, stated that 
prisoner being a suspected person, on, etc., at 
the railway station in the parish of, etc., the same 
being at the time a place of public resort, did 
frequent the platform of the station with intent 
to commit felony ; — Held : sufficient . — Re Davis 
(1867), 2 H. & N. 149 ; 157 E. II. 02 ; sub nom. 
Ex p. Davis, 20 L. J. M. C. 178 ; 21 J. P. 280 ; 
6 W. R. 522. 

Annotation : — ^Refd. Re Timson (1870), L. R. 5 Excli. 257. 

1666. Private house & garden — Sale by 

public auction In progress.] — private house & 
garden where a sale by public auction takes place 
is for the time being “ a place of public resort ** 
within Vagrancy Act, 1824 (c. 83), s. 4 . — Sewell 
V. Taylor (1869), 7 0. B. N. S. 100 ; 29 L. J. 

M. 0. 50 ; 1 L. T. 37 ; 23 J. P. 792 ; 8 W. R. 20 ; 
141 E. R.. 770 ; svb nom. Ex p. Sewell, 6 Jur. 

N. S. 682. 

1667. “Frequenting** — Conviction of being 
“ found ** in public place.] — ^Vagrancy Act, 1824 
(c. 83), s. 4, renders liable to conviction as a 
rogue & vagabond “every suspected person or 
reputed thief frequenting any river, etc., or any 
place of public resort, or any avenue leading 
thereto, or any strc»et, highway, or place adjacent, 
with intent to commit felony.** Prisoner was 
convicted “ for that he T. on Dec. 24 instant, 
being a suspected person ^ reputed thief 
frequenting the public streets & places of & in 
the city, then & there was found in R. Place 
being a public thoroughfare, & one of the places 
of public resort of A; in the city, with mtent 
feloniously to steal,** etc. : — Held : a commitment 
in those terms was good, although it alleged that 


ho was “ found ** in R. Place, & not that he “ did 
frequent” it.— Rc Cross (1857), 1 H. & N. 061^; 
20 L. J. M. C. 28 ; 28 L. T. O. S. 267 ; 21 J. P. 
87 ; 6 W. R. 307 ; sub nom. Ex p. Cross, 3 Jur. 
N. S. 320 ; subsequent proceedings^ 1 C. B. N. S. 
573. 

AnmAation: — Omud. Clark v. R. (1881), 14 Q. B. B. 92. 

less, No evidence of previous visits.] — 

Where a reputed thief was convicted, under 
Vagrancy Act, 1824 (c. 83), s. 4, of unlawfully 
frequenting a certain street with intent to commit 
a felony, & there was no evidence ot his having 
been previously seen in that street or in any street 
adjacent thereto i—ITcZd ; the conviction was 
bad. — Clark v. R. (1884), 14 Q. B. D. 92 ; 62 
L. T. 130; 49 J. P. 240; 15 Cox, C. O- 60J; 
stib nom. R. v. Clark, 64 L. .T . M. C. 00 ; 33 W. R. 
220; 1 T. L. R. 109, D. C. 

Annotation: — ^Refd. Apothecaries Co. v. Jones, [1893] 1 

Q. B. 89. 

1059, Sufficiency of evidence.] — A person 

may be convicted as a rogue & vagabond under 
Vagrancy Act, 1824 (c. 83), s. 4, on a charge of 
frequenting a public place for the pu rpos e^ of 
committing a felony, without its being shown that 
he has been previously convicted, or that he has 
been a suspected person or reputed thief or h^ 
been known to have a bad character before the 
day on which the incidents take place which lead 
to his arrest. — Hartley v. Ellnor (1917), 80 
D. J. K. B. 9.S8 ; 117 L. T. 304 ; 81 J. P. 201 ; 
15 L. G. R. 775 ; 20 Cox, C. C. 10, D. C. 

1660, On private property — For Immoral pitf- 
pose.] — A man found trespassing in a private in- 
closure with a woman with intent to cornet 
fornication is not liable to be convicted under 
Vagrancy Act, 1824 (c. 83), s. 4, the “ unlawful 
purpose *’ there mentioned being not a merely 
immoral purpose but a purpose to commit some 
definite criminal offence.-— Hayes v. Stevenson 
(1800), 3 L. T. 290 ; 25 J. P. 39 ; 9 W. R. 63. 

^001, Felonious Intent— Variation in con- 

viction.] — Where an information, laid under 
Vagrancy Act, 1824 (c. 83), s. 4, charged defts. 
with being in the prosecutor’s dwelling-house for 
an unlawful purpose, to wit, for the purpose of 
feloniously taking his provisions,” & the justices 
found that defts. were there “ for an unlawful 
purpose, to wit, for the purpose of taking his pro- 
visions without his consent ” ; — Held : 
viction was bad. — K trkin v. Jenkins (1803), 2 
New Rep. 04 ; 32 L. J. M. 0. 140 ; 9 Jur. N. S. 

— Arrest on different premises — On 
another charge.]— Applts. met by design in a trmn 
going from Liondon to Southampton, & havmg 
met a man named B. in the train they went with 
him to a hotel at Southampton & engaged two 
rooms under false names, & E, also engaged a 
room for himself, & a chambermaid subsequently 
found the three men in the room engaged by B., 
& she supplied them with drinks there. Applts., 
however, did not sleep at the hotel, but for thO 
purpose of concealing their whereabouts they went 
to another hotel two miles away, where one of 
them paid for drinks with a £5 note, & applts. 
stayed the night at this other hotel. Next day 
a chambermaid found dice on the floor of ^e room 
engaged & occupied by B. at thB flrst-nam^ 
hold, & applts. were arrested at Bournemouth, 
& U £5 note & 160 dollars in gold were found on 
one of them, & they were charged mth stealmg 
two 100 dollar bills & other money, the property 
of E. The money had not been handed over by 
E. in respect of gaming or other debts, nor was any 
such money due. Applt. on whom the money 
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was found offered the detective £10 to square the 
matter. Whilst applts. were in custody on the 
above charge of felony an information was pre- 
ferred against them under Vagrancy Act, 1824 
(c. 83), s. 4, charging them with being found on 
certain premises, namely, the first hotel above 
mentioned, for an unlawful purpose, & the justices 
convicted them under this sect., being of opinion 
that applts. travelled to Southampton & waited 
about the hotel for the purpose of coming into 
contact with passengers whom they knew to be 
leaving for America, & that their purpose in so 
doing was unlawfully to obtain goods or money 
from such passengers by fraud or theft: — Held: 
though actual arrest upon the premises is not 
necessary in order to constitute the offence of 
being found on the premises for an unlawful 
purpose, yet the conviction must be quashed, 
on the ground (1) (Lord Alverstone, C.J.) 
originally applts. were not arrested & brought 
before the justices on suspicion of an offence under 
the sect. ; (2) (Bray & Banices, JJ.) there was no 
evidence tliat applts. were discovered on the 
premises doing acts constituting an unlawful pur- 
pose. — Moran v, Jones (1911), 104 L. T. 921 ; 
75 J. P. 411 ; 27 T. L. 11. 421 ; 22 Cox, C. C. 
474, D. C. 


Sub-sect. 8. — Gambling in Public Place. 
Sec Vagrant Act Amendment Act, 1873 (c. 38), 
8. 3 ; Gaming & Wagering, Vol. XXV., pp. 434, 
435, Nos. 320-325. 


Sub-sect. 9. — Indecent Exhibitions. 

See Criminal Law, Vol. XV., pp. 747, 748, 
Nos. 8003-8067. 


Sect. 3.— INCORRIGIBLE ROGUES. 

See Vagrancy Act, 1834 (c. 83), ss. 5, 10. 

1663. Examination in presence of prisoner — 
Proof of conviction — Committal for sentence.] — 
Where prisoner is convicted at petty sessions as 
an incorrigible rogue & committed to quarter 
sessions for sentence, it is essential that the “ ex- 
amination into the circumstances of the case ” 
required by Vagrancy Act, 1824 (c. 83), s. 10, 
should take place in the presence & hearing of 
piisoner so committed to quarter sessions for 
sentence. The proper method of proving the con- 
viction at petty sessions is to call a witness, who, 
with the certificate of conviction before him, can 
identify prisoner as the person referred to in such 
certificate.— B. v. Cope (1925), 04 L. J. K. B. 062 ; 
132 L. T. 800 ; 89 J. P. 100 ; 41 T. L. R. 418 ; 
27 Cox, C. C. 778 ; 18 Cr. App. Rep. 181, C. C. A. 

See> also. Criminal Law, Vol. XIV., pp. 130, 
131, 469, 470, 479, 503, Nos. 1030, 1031, 1036, 
5015-5018, 5221-6223, 6534-5530; Supp. II., 
p. 369, No. 5536a. 


Sect. 4. — ^PRACIICE. 

See Vagrancy Acts, 1824 (c. 83), ss. 6, 8, 9, 11, 
13, & 1838 (c. 38), s. 1. 

Arrest.] — See Criminal Law, Vol. XIV., pp. 185, 
186, No. 1047. 

Right to trial by Jury.] — See Criminal Law, Vol. 
XIV., p. 131, Nos. 1036, 1037. 

Proof of previous conviction — Certified copy of 
record.] — See Criminal Law, VoL XIV., p. 498, 
No. 6485. 

Payment of fees— rWhether private prosecutor 
liable.] — See Criminal Law, Vol. XXXIII., p. 373, 
No. 815. 

1664. Form of conviction.] — In a conviction 
under the Vagrancy Act, 1824 (c. 83), s. 3, tlie 
omission of the word “ part ** in setting out the 
title of the Act is not a fatal variance, though 
sect. 17 gives a form of conviction requiring the 
title to be inserted. The form sets out that deft, 
was convicted for that ho, etc., adding “ hci'o state 
the offence proved ” : — Held : unnecessary to 
state whether the offence was proved by view, 
confession, or witnesses ; though Vagrancy Act, 
1824 (c. 83), s. 3, gives the justice power to convict 
only on view, confession, or the oath of a witness. 
It is sufficient in such conviction to state that 
deft, wilfully refused, etc. to maintain his family, 
being able to do so, whereby A. N. his wife, whom 
he was bound to maintain, became chargeable, 
etc., without alleging more directly a refusal to 
maintain his wife. — Nixon v. Nannby (1841), 1 
Q. B. 747 ; 1 Gal. & Dav. 370 ; 10 L. J. M. 0. 134 ; 
0 Jur, 380 ; 113 E. R. 1317. 

1665. Notice of appeal — Sufficiency of.] — ^A notice 
of appeal against a conviction imdcr Vagrancy 
Act, 1824 (c. 83), s. 4, of a party as a rogue & vaga- 
bond, for obscenely exposing his ijorson in a place 
of public resort, with intent to insult a female, 
stating as the ground of such appeal, that applt. 
w’as not guilty of the offence, is sufficient. — li, v. 
Newcastle-upon-Tyne JJ. (1831), 1 B. & Ad. 
933 ; 0 li. J. O. S. M. 0. 117 ; 109 E. R. 1033. 
AnnotatUm : — ^Beld. K. v. 8t. Gilou, Colchoutor (1818). 12 

J. P. 645. 

1666. Appeal abandoned — Warrant for 

committal — By whom issued.] — Hx p. Moore 
(1837), Will. Woll. & Dav. 72 ; 1 Jur. 136. 

1667. Recognisance for prosecution of appeal.] — 

Hx p. (1851), 15 J. P. Jo. 410. 

1668. Costs of appeal.] — Upon an appeal to 
quarter sessions against the conviction of applt., 
as a rogue & a vagabond under Vagrancy Act, 
1824 (c. 83), the sessions have power to give costs 
against the prosecutor ; & the justices who have 
convicted applt., & who do not appear to support 
the conviction, are not the paHies against whom 
an order for costs can be made. — ^B. v. Purdby 
(1864), 5 B. & S. 909 ; 6 New Rep. 70 ; 34 L. J. 

M. C. 1 ; 11 L. T. 309 ; 29 J. P. 132 ; 11 Jur. 

N. S. 153 ; 13 W. R. 75 ; 122 E. R. 1069. 
AnnotatioTis : — Mentd. Gamott r. Backhouso (1868), L. R. 

3 Q. B. HU9 ; K. v. London JJ.. [1895] 1 Q. B. 616 ; K. 

V. Kent JJ., [1896J 2 Q. B. 1 ; U. v. Staffordshire JJ. Ss 

Longhurst (1898). 62 J. P. 741. 

See, also. Magistrates, Vol. XXXIII., 

p. 381, No. 904. 


PART VII. SECT. 4. 

t. Questioning accuaed — Nejceasity for 
disclosure of authority,] — An officer 
questioning accused as to what he is 


doing in a certain house should first 
disclose his authority & then expressly 
ask accused to give an account of 
himself.- -li. r. RifiaAN (1908). 14 
B. C. li. 12 : 8 W. L. 11. 525 ; 14 


Cun. (Mm. Cos. 106.— CAN. 

a. Technical error in statute,] — II. 
r. Royal (B.C.) (1925). 44 Can. Grim. 
Gas. 317 ; [19251 3 W. W. It. 366.— 
CAN. 
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PooB Law. 


Part VIII. — Old Age Pensions. 

See Old Age Pensions Acts, 1008 (c. 40), 1911 which need not imply actual physical presence 
(c. 16) ; Widows’, Orphans’ & Old Age Oontri- (Lord Hrwart, C.J.) — ^Webster v. Minister 
butory Pensions Act, 1025 (c. 70), of Health (1026), 43 T. L. B. 36, D. 0. 

1669. Award invalid — Qualifying age not at- 1671. ftlse statements — By husband & wife — 
talned — ^Power of central authority to cancel.] — Information against both.] — One information may 
Appct. for an old ago pension who had not in fact be preferred against husband & wife charging 
attained the age of seventy was awarded a pension them with knowingly making a false representation 
by the local pension committee & was paid the contrary to the provisions of Old Age Pensions 

E ension. No appeal against the award was Act, 1008 (c. 40), s. 0 (1). — ^Macphail v. Jones, 
rought in the manner prescribed by the Old Age [1014] 3 K. B. 230 ; 83 L. J. K. B. 1185 ; 111 L. T. 
Pensions Act, 1008 (c. 16). Afterwards new facts 547 ; 78 J. P. 367 ; 30 T. L. B. 542 ; 12 L. G. B. 
relating to the age of the pensioner came to the 1237 ; 24 Cox, C. C. 373, D. C. 

knowledge of the jiension officer, who thereupon 1672. Relevancy of.] — (1) By Old Age 

raised a question in the manner prescribed by Pensions Act, 1908 (c. 40), s. 0, “ if for the purpose 
Old Ago Pendons Act, 1008 (c. 16), to the effect of obtaining or continuing an old age pension 
that the pensioner was not entitled to the pension under this Ar)t, either for himself or for any other 
as she was not yet seventy. The local pension person . . . any person knowingly makes any 
committee decided to continue the pension, & false statement or false representation ” he com- 
the pension officer appealed to the cen&al pension mits an offence : — Held : an offence is committed 
authority, who dppnved the pensioner of the only if the false statement is directly or indirectly 
pension : — HeM : the original decision of the local relevant to the right to receive or continue to 
pension committee was invalid, as appct. had not receive an old age pension. 

fiilfilled the statutory condition as to age, &, not- (2) A person, for the purpose of continuing an 
withstanding Old Age Pensions Act, 1908 (c. 16), old age pension for himself, mode a statement to 
8. 7 (2), which enacts that ** the decision of the a pension officer that he had not been in the 
local pension Committee on any claim or question workhouse since he first received an old ago 
which is not referred to the central pension pension &; that he was not disqualified for receiving 
authority . . . shall be final & conclusive,” it or continuing to receive an old age pension. He 
was competent for the pension officer to raise the had in fact come out of the workhouse on the pre- 

S uestion & for the central pension authority to ceding day : — Held : the false statement was 
eprive the pensioner of the pension on the ground directly relevant to the right of the person to 
of her real age. — ^M urphy v. B., [1911] A. 0. continue to receive an old age pension, inasmuch 
401 ; 80 L. J. P. 0. 121 ; 75 J. P. 417 ; 27 T. L. B. as Old Age Pensions Act, 1011 (c. 10), s. 0 (4), 
463 ; 65 Sol. Jo. 618 ; 0 L. G. B. 675 ; stib nom. provides that the payment of a pension shall be 
Murphy v. A.-G. for Ireland, 104 L. T. 788, mscontinued where the disqualification has ceased 
H. L. less than throe weeks before the time when the 

1670. Qualification by residence.] — The ct. does question is raised as to the disqualification of 
not think that this consultative case requires us the x>crson to receive an old age pension, & 
to hazard a definition of ” resident,” but we are therefore he h^d committed an offence imder 
impressed by the contrast between this term & Old Age Pensions Act, 1911 (c. 10 ). — Holder v, 
” absent ” in Widows’, Orphans’ & Old Age Con- McCarthy, [1018] 2 K. B. 300 ; 87 L. J. K. B. 
tributory Pensions Act, 1026 (c. 70), s. 22. The 878 ; 110 L. T. 185 ; 82 J. P. 271 ; 16 L. G. B. 
contrast is not between ” absence ” & “ pre- 019 ; 26 Cox, C. C. 314, D. C. 
sence,” but between ” absence ” & ” residence,” See, also, Work & Labour. 


PORT AND PORT DUES. 

See CoNSTmmoNAL Law ; Shipping and Navigation ; Waters and Watercourses. 


PORT OF LONDON. 

See Mbtropous ; Waters and Watercourses. 


PORTIONS. 

See Equitt ; Infants and Children ; Settlements ; Wills. 
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PORTS AND HARBOURS. 

See Shipping and Navigation ; Waters and Watercoubses. 


POSSESSION. 

See Distress ; Landlord and Tenant ; Lien ; Mortgage ; Personal Property ; Beal 
Property and Chattels Beal ; Beceivers ; Sale of Land ; Sheriffs and Bailiffs ; 
Trover and Detinue ; and Titles passim. 


POSSESSORY TITLE. 

See Limitation of Actions ; Sale op Land. 

POSTHUMOUS CHILDREN. 

See Descent and Distribution ; Perpetuities ; Settlements ; Wills. 


POST-NUPTIAL SETTLEMENTS. 


See Bankruptcy and Insolvency; Fraudulent and Voidable Conveyances; 

Settlements. 


POST-OBIT BONDS. 


See Bonds. 
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Part I. — In General. 


See^ generally^ Post Office Act, 1908 (c. 48). 
Control of telephones.] — See Telephone Transfer 
Acts, 1911 (c. 26), & 1911 (c. 56); & generally^ 


Telegraphs & Telephones. 

Savings banks.] — See Bankers & Banking, VoI. 
IIL, pp. 137, 138, Nos. Ill, 112. 


Part II. — Constitution. 


Sect. l.—POSmASlEIU^ENERAL. 

See Post Office Act, 1908 (c. 48), s. 33. 

1. Corporate nature of office.] — (1) The Post- 
niaster-Qeneral is not liable in his official capacity, 
as head of the telegraph department of the Post 
Office, for wrongful acts done by his subordinates 
in cai-rying on the business of the department. 

(2) It becomes of impoi*tance to see where this 
incorporation originated. It is found first in the 
Act of 1840 [3 & 4 Viet., c. 90] s. 67, not an Act 
incorporating, if that expression is allowable, or 
quasi-incorporating the Postmastcr-Oeneral for 
all purposes, but merely constituting him a corpn., 
or a quasi-corpn., for the puri)ose of securing 
continuity of title. The Postmaster-General has 
vested in him property for the purposes of Ids 
position as I'ostmaster-Gencral . . . thercfoi'o, 
the sect, of the Act [3 & 4 Viet., c. 90, s. 07] was 
passed with a view to securing automatically the 
transmission of the right to property. That is 
the whole purpose of that 8<jct. of the Act of Parlia- 
ment, & tlie whole object of the qmisi -incorpora- 
tion of the Postmaster-General (Mathew, L. J.). — 
Bainbridge V. Postma.steu-Gkneral, [1900] 
1 K. B. 178 ; 75 L. J. K. B. 360 ; 94 L. T. 120 ; 
54 W. R. 221 ; 22 T. L. R. 70, C. A. 

Amwtaiion : — Aa to (!) CSonsd. Itiipor v. Public Works 

Comrs., [1915] 1 K. B. 4.'i. 

Appointment of assistant Postmaster-General.] — 

Assistant I’ostmaster-General Act, 1900 (c. 14), 
s. 1. 


Sect. 2.~OmCERS AND SERVANTS. 

See Post Office Act, 1008 (c. 48), ss. 35, 42-44. 

2. UablUty for default — Postmaster-General 
Immune.] — Bainbridge v. Postmaster- General, 
No. 1, ante. 

3. Loss of postal packet.] — The head of 

a public office under Govt, witli power to appoint 
& remove the servants of the office who are to be 
paid by, &; give at his discretion security to Govt. 


is not responsible to an individual for a loss 
occasioned by th(^ default of such servants. The 
servant who is guilty of the default is. The Post- 
mast>er-Gencral is not answerable for a packet 
delivered to the receiver at the post office & lost 
out of the office. But th(5 receiver is. — Lane v. 
Cotton (1701), 1 Ld. llaym. 010 ; 11 Mod. Rep. 
12 ; 12 Mod. Rep. 472 ; Carth. 487 ; Holt, K. B. 
582 ; 1 Salk. 17 ; 1 Com. 100 ; 91 E. R. 1332. 
Amuttations : — FoUd. Whltllclcl r. Lo DcHponcor (1778), 
2 Cewp. 754. CoDSd. liainbridffo r. Posf niastor-Qenoral, 
[1996] 1 K. B. 17S. Refd. Diiiicau v. Fiiidlater (1839), 
6 Cl. & Fin. 894 : JohriHon r. Mid. Uy. (1819), 4 Excli. 
367 : Hoarii r. L. & S. W. Uy. (1855). 24 L. J. Ex. 180 ; U. 

ClbbH (1855), 6 (\)x, C. C. 455 ; Bcniiott r. Buyos (1860), 
5 U. &; N. 391 : U. v. TronHiiry Lords Comra. (1872), 41 
L. .T. Q. B. 178; Clarke v. WoRt Hum Corpn., 11909] 
2 K. B. 858 ; BuinfleUi v. Coolo & Sliofflold Transport Co., 
11910] 2 K. B. 94 ; tl. N. Uy. r. L. E. I». Transport & 
Depository, 11922] 2 K. B. 742. Mentd. U. v. Cotton 
(1751). Park. 112; Porklns r. Smith (1752), Say. 40; 
Nicholson r. Moimsey & Synios (1812), 15 East, 384 ; 
Laiiifhcr r. 1‘ointer (1826). 5 B. & C. 547 ; M:uspratt v. 
(Irwory (1836). 1 M. & W. 633 ; Woods r. Flnnls (1852). 
16 Jur. 936 ; U. v. Kay (1857), 26 L. ,1. M. C. 119 ; Mersoy 
Dock Trustees v. Glbhs (1866), L. U. 1 H. Ij. 93. 

4. Theft of posted bank note — By sorter.] — 

Case does not lie against thes Postmaster-General, 
for a bank note stolen by one of the sorters out of 
a l<^tter delivered into the post office. — ^Whitfield 
V. Lb Despbncer (Loud) (1778), 2 Cowp. 754 ; 
98 E. K. 1344. 

AnnotafioriH OoDSd. Bainbridge v. PostmaNtor-aonoral, 
[1906] 1 K. B. 178. Refd. Tobin r. 11. (1864), 16 C. B. 
N. 8. 310. Mentd. Morsoy Ducks Trustees v. Gibbs 
(1866), 11 II. L. Cos. 686. 

6. Customer undercharged for telegram — 

Right to recover full charge.] — WhfTc a certain 
sum is charged for a telegi*am & deft, is afterwards 
called upon to pay an increasc;d sum : — Held : deft, 
is bound to pay the amount so claimed, the Post- 
m^tcT-General being in no way (^stopped from 
suing, & not being bound by inaccurate representa- 
tion mtule by a clerk in his employ. — Postmasteh- 
General V. Green (1887), 51 J. i\ 582 ; 3 T. L. R. 
780, C. A. 

Offences.] — See Part V., poet. 

Exemption from Jury service.] — See Juries, Vol. 
XXX., p. 213, No. 5. 


PART II. SECT. 1. 

a. Diacretumaru powera.} — DiBorotion 
of Postmaster-General in refusing to 
cany certain mall matter, oxcrciBcd 
under statute, caimot be interfered Milli 
by the cts. — U. v. Arndkl (1906), 3 
C. L. U. 557.— AUS. 

b. AutAoritj/ to bind Croum.] — An 
action will not lie against the Crown 
for breach of a contract for carrying 
mails made by parol by tho Postmaster- 
General & accepted by the contractor 
by letter notwithstanding it was partly 
performed, as, if a permanent contract, 
being for a larger sum than $1,000, 
it could not be made wlthont tho 
authority of an Order in Ck>uncil, 
& if temporary it was revocable at 
the wiU of tho Postmaster-General. — 
Hu&fFHRET V. dl. (1892), 20 S. C. R. 
591.— CAN. 


PART II. SECT. 2. 

0 . Removal .} — ^At the time of the 
establishment of the Commonwealth. 
D. was on officer in tho postal depart- 
ment of tho Province of South Australia. 
& when the department was taken over 
by the Commonwealth bo was trans- 
ferred with it, & afterwards cN>ritiuued 
in the service of the Commonwealth. 
The Board of Comrs. having, after 
report from the chief oifieer & after 
investigation into the oircumstanoos, 
purported to remove B. from the 
Borvlce, on the ground that he appeared 
to tho Board 8c tue chief officer to be 
incapacitated for the performance of his 
duty efficiently : — Held : B. was law- 
fully removed from office. — Bradshaw 
V. Commonwealth (1925), 31 Argus, 
L. 11. 441.— AUS. 

d. Po8lTna8Ur*a bond — Action by 


Crown.] — U. v. McPherson (1864), 15 
C. P. 17.— CAN. 

e, .] — Post Offioo Act, 

1867, s. 89 (D), docs not take away 
from the Crown tho remedy by extent 
upon a bond given by a postmaster. — 
U. V. McNabb (1870), 30 U. O. R. 
479 — CAN. 


f. JHacf large of aurfiy.] — II, v, 

PiiiNar.B (1872). 32 U. C. U. 308.— 

CAN. 


.J -it. V. BLACK (1699), 

6 Exch. C. U. 236 ; affd> 29 C. U. 603 
—CAN. 

h. Ovarantee againat larceny 

— Loaa due to forgery — Surctiea not 
liable.] — Postmaster-General v. 
MoOoll (1880), 31 C. P. 364.— CAN. 


k. Special officer .] — In the oourae 
of casual conversations with the 


J.— VOL. XXXVII. 


B B 
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Ji’OST UFFICE. 


Sect, 2 . — Officers and servants. Part III, Sects. 1, 
2. 3, 4 5 ; Sub-sects. 1 2.] 

6. Right to possession of Orearms— Without 
certWeate—For transmission purposes — Or by 
authority of superiors.] — Firearms Act, 1920 
(c. 43), s. 1 (8) (/), enables an olTicer of the post 
office to have in his x^ossession or carry a firearm 


without a certificate only when he has a firearm 
in his possession for the purpose of its transmission 
through the post, or when he is authorised by his 
superiors to carry a firearm. — Dickinson v. Bain- 
HBRIDGE, [1922] 1 K. B. 423 ; 91 L. J. K. B. 329 ; 
120 L. T. 334 ; 86 J. P. 8 ; 38 T. L. R. 50 ; 66 
Sol. Jo. 196 ; 20 L. O. R. 83 ; 27 Cox, 0. 0. 143, 
D. C. 


Part III. — Conveyance of Mails 


Sect. 1. — POSTING. 

7. Method of posting — Delivery to servant of 
post office — Letter containing money.] — person 
remitting money by the post should deliver the 
letter at the general post office, or a receiving 
house appointed by that office, & not to a beU 
man in the street. — ^Hawkins v. Rutt (1793), 
Peake, 248 ; 170 E. R. 146, N. P. 

Annotation : — ^Distd. Skllbock v. Qarbott (1845). 7 Q. B. 846. 

8. .] — ^Packv. Alexander (1833), 

3 Moo. & S. 789'. 

AnnotalUm: — ^Refd. Flower v. Newton (1847), 11 Jiir. 876. 

Rates of postage .] — See Post Office Act, 1908 
(c. 48), ss. 1-3, 7-11 ; Post Office & Telegraph Act, 
1920 (c. 40). 

9. Envelopes bearing halfpenny stamp — 

Right to open.] — Reap, sent a letter t . » his wife 
containing words alleged to be a libel on their 
childi'en, pltfs. This was inclosed in an open 
envelope, bearing a halfpenny stamp, addressed 
to her in her maiden name, & sent through the 
post. It was opened by the wife’s butler out of 
curiosity, & ho read the letter ; — Held : (1 ) there 
was no evidence of X)ublication to him by resp., 
as his act was unauthorised, & could not reason- 
ably be anticipated by resp. ; (2) although the 
postal authorities had the right to examine the 
contents of envelopes under a halfpenny stamp, 
a presumption that they had in fact done so did 
not arise, & evidence to show that they had done 
so in fact would be necessary to show publication 
to them, — Huth v. Huth, [1916] 3 K. B. 32 ; 
84 L. J. K. B. 1307 ; 113 L. T. 146 ; 31 T. L. R. 
360, C. A. 

Annotation : — Mentd. Hoff r. Britlsli & P^noh Chemioal 

Manufaot\irlnif (Jo. & GibFOD, [1918] 2 K. B. 677. 

Exemption from payment of postage .] — See Post 
Office Act, 1908 (c. 48), ss. 6 & 6. 

Legal effect of posting .] — See Part X., post. 


Sect. 2.— DELIVERY. 

10. Delivery of letter — ^Action to enforce.] — 

Case against a postmaster for not delivering a 


letter when requested. — Edwards v, Dicjkenson 
[1691), 12 Mod. Rep. 6 ; 88 E. R. 1128. 

11. Delivery at official rate — ^Additional charge 
irregular.] — ^Postmasters in country towns cannot 
charge extra for the delivery of letters. — ^Barnes 
V. Foley (1768), 4 Burr. 2149 ; 1 Wm. Bl. 643 ; 
98 E. R. 120. 

Annotations: — ^Folld. Rowning v. Goodolilld (1773), 2 Wm. 
Bl. 906. Refd. Stock v. Harris (1771), 5 Burr. 2709 ; 
Smith Powdich (1774), 1 Cowp. 182. 

12. .] — Letters must be delivered in 

ost towns at the rato of postage only. — 
TOCK V. Harris (1771), 6 Burr. 2709 ; 98 E. R. 

422. 

Annotations: — ^Refd. Rownlng v. Goodchild (1773), 2 Wm. 
Bl. 906 ; Smith v. Powdloh (1774), 1 Cowp. 182. 

13. .] — Rowning V. Goodchild, 

No. 72, post. 

14. .] — ^A postmaster is bound to 

deliver all letters to the several ^ inhabitants 
within a post town or place at their respective 
places of abode, at the rate of postage only as 
established by .Act of Parliament. — Smith v. 
Powdich (1774), 1 Cowp. 182 ; 98 E. R. 1033. 

16. .] -Postmaster caimot detain a 

letter on demand of anything for the delivery of 
the same beyond the Act of Parliament. — Smith 
V. Dennis (or Dennison) (1774), 753 ; 98 

E. H. 901. 

Detention & secreting of mails.] — See Part V., 
Sects. 2 & 4, post. 

Legal effect of delivery.] — See Part X., post. 
Property in letters received.] — See Copyright, 
\ol. XIll., p. 200, Nos. 355-300. 


Sect. 3.— RETURN WHEN UNDELIVERED. 

See Post Office Act, 1908 (c. 48), s. 56. 

16. Letter not returned — Delivery presumed.] — 
The ct. will make a vesting order under Trustee 
Act, 1893 (c. 63), 8. 35 (1) (ii) (d), where the trustee 
does not appear on the petition, provided an 
affidavit is filed stating tliat the petition has been 
seiwed on the trustee, & also that the request, in 
writing, addressed & senli to him in accordance 


Postmaster-General, who was oonsidor- 
ing ImprovementB in the administra- 
tion of his department, L. suggested 
that the system followed In Franco 
of collecting subeoilptlon to news- 
papers through postmasters be adopted 
in Canada, stating that he was leaving 
shortly for France on personal business 
& could look into the matter & report 
to him. Before leaving, to accredit 
him with the French postal authorities, 
he wrote to the Minister asking to be 
appointed special offloer for the above 
purpose, who replied : “ You are by 
those presents authorised to act as 
BOOh s]^al offloer, eto." No mention 
was made of any payment or remunera- 
tion for BOOh servioeB: — Held: the 
speolal offloer was not an offloer or 
servant within H. S. O., 1906, s. 9. — 
IiBrBBVKB V. K., [1928] E:^. C. H. 


115.— CAN. 

PART III. SECT. 1. 

1. Method of posting,^ — Defts. con- 
tiaotod with an assocn. to transmit 
to every voter in British Columbia a 
certain clroular of a political nature. 
They made up a number of parcels 
for various city centres & sent them 
by express, consigned to the express 
ro.’s agents in the respective places, 
with InstructionB to mail in the local 
post offloes. Tho local or drop letter 
postal rate of one cent on oaon letter 
was af^ed: — Held: this procedure 
of reaching the addressees was an In- 
fringement of tho rights of the Post- 
master-Qeneral under the Post Office 
Act. — R. V. Baxter & Johnson (1911), 
16 B. O. R. 6: 18 Can. Crim. Oas. 346. 
— CAN. 


m. Jiaies of postnac .] — Postage on 
a letter carried by in [and navigation 
from one post town to another, was 
chargeable under 9 Anno, c. 10,^ 5 
(3eo. 3, 0 . 25, according to the distance 
the letter was aotnally oarried, & not 
according to the distanoe by the post 
road between the two places. — 
Diokson V. Crooks (1830), Dra. 125. 
—CAN. 


PART HI. SECT. 2. 

D. What amounts to.l — Qu. : 
whether the deposit of a letter by the 
postal authorities in a private letter- 
box does or does not amount to such 
a delivery as to shift tho risk of its 
loss from the sender to the addressee. 
— Fowler (D. & J.), Ltd. e. French, 
[1914] B. A. L. R. 254.— AUS. 
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with the terms of such sect, has not been returned 
by the Post OfiQlce . — Re Stuitve’s Trusts (1912), 
66 Sol. Jo. 651. 


Sect. 4.— TRANSMISSION OF CONTRABAND 
AND OBSCENE MATTER. 


See Post Office Act, 1908 (c. 48), ss. 16, 17, 18. 

17. Transmission of obscene matter — ^Adver- 
tisement In newspaper.] — Deft, inserted in a news- 
paper of which he was the editor advertisements 
which, though not obscene in themselves, related, 
as he knew, to the sale of obscene books & photo- 
graphs. A police officer wrote to the addresses 
given in the advertisements, & received in return 
from the advertisers, who were foreigners resident 
abroad, obscene books & photographs. Deft, was 
tried on an indictment charging him with causing 
& procuring^ obscene books &; photographs to be 
sold & published & to be stmt by post contrary 
to the Post Office (Protection) Act, 1884 (c. 76), 
8. 4. Deft, was conviettid : — livid : the conviction 
was right. — K. v. De Marny, [1007] 1 K. 13. 388 ; 
76 L. J. K. D. 210 ; 96 L. T. 159 ; 71 J. P. 14 ; 
23 T. L. K. 221 ; 61 Sol. Jo. 146 ; 21 Cox, 0. C. 
371, C. O. U. 


AnwHatuma : — Mentd. Otiok v. a(,(u?k\v«ll (191.5). 84 L. J. 
K. B. 2187 ; Gould v. Houfirlitoii, 11921] 1 K. B. 609. 

.] — See^ aleo^ Criminal Law, Vol. XV., 

p. 749, Nos. 8079, 8080. 


Sect. 5.— TRANSPORT. 

Sub-sect. 1. — In General. 

See Post Office Act, 1908 (c. 48), ss, 14 & 34. 

18. By common carrier — Letter relating to 
subject-matter carried.] — A parcel, containing 
bank notes, stamps, & a letter, wcihs sent by a 
common carrier from one stamp distributor to 
another. In an action against the carrier : — Held : 
the circutnstance of the letter accompanying the 
stamps was pritnd facie evidence that it related to 
them, so as to bring the c€W?e within the proviso 
of 42 Geo. 3, c. 81, s. 6, &, deft, not having proved 
the letter to reJate to any other subject-matter, 
was liable for the value of the parcel. — ^Bennett v. 
Clough (1818), 1 13. & Aid. 461 ; 106 E. K. luO. 
AnnoicUitm : — CoDSd. Siasoiis v. Dixon (1826), 5 H. & O. 758. 

19. By delivery company—On behalf of share- 
holder*— Business circular.]-— Applts. were a co. 
formed in lK)ndon, called “ Thv. Circular Delivery 
Co., Ltd.,” the purpose being “ to deliver for or on 
behalf of its shareholders & members circulars, 
newspapers, etc.” One J., who was a shareholder, 
delivered a business circular to the offices of the 
CO., in an envelope, to be delivered according to its 
address, Messrs. Newell & Son, 5, Bcclcston Street, 
N.W. The CO. caused it to be delivered accord- 
ingly at its address : — Held : this was a violation 
of 7 Will. 4 & 1 Viet. c. 33. — Circular Deijvery 
Co., Ltd. v, Clare (1869), 20 L. T. 701 ; 34 
J. P. 5. 


Sub-sect. 2. — By Rail. 

Railway (Conveyance of Hails) Act, 1838 
(c. 98) ; Post Office (Parcels) Acts, 1382 (c. 74), 
1922 (c. 49); Conveyance of Mails Act, 1893 


(c. 38) ; Post Office & Telegraph Act, 1920 (c. 40) ; 
&, generally ^ Railways. 

20. Right of Postmaster-General to control 
I trains — Stopping places.] — In a lease by a railway 
I CO. of their refreshment rooms at S. the co. 

covenanted with the lessee that all trains 
j carrying passengers not being goods trains or 
I trains to be sent express or for special purposes, 
& except trains not under the control of the co., 
which should pass the S. station either up or down, 
should, save in case of emergency or unusual 
delay arising from accidents, stop there for 
refreshment of passengers for a reasonable period 
of about ten minutes, & that as far as the co. could 
influemee the same, trains not under their control 
should be induced to stop for the like purpose. 
The Postmaster-General having in the exercise 
of his power required that trains carrying mails 
should not stop at S. more than five minutes : — 
Held : (1) those trains were not, as regards 

stopping, under the control of the co. ; (2) the 
co. were not by their covenant prohibited from 
carrying passengers by such trains. — ^Phillips 
V. Great Western Ry. Co. (1872), 7 Oh. App. 
409 ; 41 L. J. Ch. 614 ; 26 L. T. 632 ; 20 W. R. 
562, L. C. & L. JJ. 

21. Whether passengers may use trains.] — 

Phillips v. Great Western Ry. Co., No. 20, 
ante. 

22 Security bond— Form of bond.] — (1) Upon 
forfeiture of a bond to the Ci'own for conveyance 
of the mails by a railway co., a jilea that the co. 
w’as preventiHl from performing their obligation 
by the neglect or dc'faiilt of a servant of the post 
office would be a good defence at law. 

Acctu'dingly, under Railways (Conveyance of 
Mails) Act, 1838 (e. 08), s. 13, a railway co. was 
ordered to oxchmiI^ a bond without any proviso 
proU'cting them against sucli an event. 

(2) Form of bond to be given by railway cos. 
under that secji. — A.-G. v. London & North 
Western Ky. Co. (1859), John. 28 ; 70 E. R. 326. 

23. Forfeiture of bond.] — A.-G. v. 

London & North Western Ry. Co., No. 22, 
ante, 

24. Injury to officer accompanying malls — 
Liability of railway company.] — Dcjclaration, in 
case, alleged that defis. were the proprhitors of 

•the L. & N. W. Ky. co. & of certain carriages, etc., 
used by them on the same ; that tlni moils from L. 
tx> T,, among othei*s, had been rtiquired to be, & 
were, carried by (lefts, in & on the railway, pursuant 
to Railways (Conveyance of Mails) Act, 1838 
(c. 98) : that pltf, was an officer of tli<j post office 
whom the Postmaster-General liad reasonably 
required defts. to carry convey in & upon the 
can'iage conveying the mails, & deffs. were then 
carrying & conveying pltf., as such officer, in a 
carnage of defts. on the railway, in whicli carriage 
the mails were, & pltf., tJien being such officer 
& os such officer, was lawfully in the caniage ; & 
thereupon it became the duty of defts. to use 
proper care & skill in carrying & conveying pltf. ; 
yet defts. did not use due & proper care &: skill in 
carrying & conveying pltf., but neglected so to do ; 
&> took so little care, & so negligently & unskilfullv 
conducted themselves in & about the carrying k 
conveying pltf., & in conducting, etc., the carriage 
in which he then was, & the engine &, other 
carriages on the railway, that the carriage received 


PART 111. SECT. 6, SUB-SECT. 2. 
o. Biohi of PoatmouAet’Otneral to 
conirol tmirw.] — railway co. is not 
TOund to carry a mall snaEd with 
bags at tho same rate as an ordinary 


paasenror. & before the Postmaster- 
G ener al can compel a railway oo. to 
OOTy such mall bags, a privity muat 
exlat between ^em by the execution 
of a special contract. — R. v. Irish 


Sooth-Eastern Ry. Co. (1850), 1 
I. O. L. R. 29.— IR. 


p. Howa of departure,] — 

The Poatmaater-Qenew, who la em- 
powered by Conveyance of Mails Act, 
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Sect, 6. — Transport: Svb-secta, 2, 3 4.] 

a concussion, whereby pltf. was injured, etc. 
(allegation of special damage) : — Held : by Rail- 
ways (Conveyance of Mails) Act, 1838 (c. 98), a 
duty wa« imposed on defts. to use proper care & 
skill in conveying pltf., as alleged in the declaration, 
& they were liable to pltf. in an action on the case 
for injury sustained by liim through their neglect 
to use such care & skill. — Collett v, London & 
North Western Ry. Co. (1851), 10 Q. B. 984 ; 
20 L. J. Q. B. 411 ; 17 L. T. O. S. 123 ; 16 Jur. 
1053; 117 E. R. 1168. 

Annotaluma : — ^Ezpld. East Indian Hy. v. Ealldas Mukerjoe, 

ri901J A. C. 390. Mentd. Alton v. Mid. Ry. (1866), 19 

C. B. N. S. 213. 

26. Facilities for receipt & delivery — Duty to 
provide.] — Under Post Office (Parcels) Act, 1882 
(c. 74), any railway co. named in sched. I. of the 
Act is bound to accept from & to deliver to the 
postal authorities receptacles containing postal 
packets at any station where such receptacles are 
tendered or applied for, notwithstanding that 
such receptacles contain postal packets wmch are 
ultimate;! y destined for stations other than that 
at which such irceptacles were first delivered. 
The same sla.tion may be both an “ outwards ” 
& an “ inwards ** station within Post Office 
(Parcels) Act, 1882 (c. 74), s. 3 (2), in relation to 
a postal parcel received at one station for sorting 
purposes, & forwarded again from the same station 
to its ultimate destination. — R. v. London & 
North Western Ry. Co. & Great West ern Ry. 
Co. (1896), 05 L. J. Q. B. 510; 74 L. T. .024, 
D. C. 

26. Remuneration— -Apportionment meeting.] — 

Highland Ry. Co. v. Smart (1896), 11 T. L. R. 
305. 

27. Remuneration— Ordinary trains.] — ^For the 
carriage of mails by the co.’s regular trains 
the paynicnt by the Postmaster-General should be 
that which the co. could charge to ordinary traders 
for similar services, subject to such considerations 
as between two traders would justify a discrimina- 
tion in favour of one over the other. Considering 
how large an element of cash is constituted by the 
terminal services, & taking into account the 
quantity & regularity of the traffic, I think that 
a reduction of one-third upon the parcels rates 
should be made in favour of the Postmaslor- 
General. The carriage of mails by trains which 
the CO. would not run for its own purposes at all 
must be treated differently. The co. is entitled 
to be paid for the cost of working these trains, & 
a reasonable profit on that cost, less the amount 
of i-eceipts derived from the conveyance of other 
traffic carried (Wright, J.). — Waterford, 
Limerick & Western Ry. Co. & Postmaster- 
General (1900), 17 T. L. R. 78 ; 11 Ry. & Can. 
Tr. Cas. 77. 

28. ^ .] — Upon an application to 

determine the amount of the remuneration to be 
paid per annum by the Postmaster-General to the 
G. N. Ry. CO. (Ireland) for the conveyance of mails 
on their railway: — Held: (1) to arrive at a 

reasonable remuneration ” to be paid for the 
conveyance of mail bags, the railway co.’s ordinary 
scale of rates as published in its time tables should 
be adopted, less 25 per cent, in respect of terminal 
services performed in the case of similar traffic 
for ordinary traders, but not performed in the case 


of mails, & less 10 per cent, in respect of the 
quantity regulcMity of the mails & the facility 
& economy with which they are handled as com- 
pared with traders’ parcels. (2) In respect of 
“ Notice ” trains, i.e» statutory trains run com- 
pulsorily by the railway co., & aosolutely under the 
control of the Postmaster-General, but carrying 
also ordinary passengers & parcels, the proper 
principle upon which the railway co.’s remunera- 
I tion should be based was to ascertain the cost of 
running each train, to add (a) a fair & reasonable 
profit, & (6) an additional sum in consequence of 
the nmning of those trains fettering the co.’s 
freedom in the working of their system, & against 
the sum thus ascertained to credit the Postmaster- 
General with the annual earnings of each train, 
&: where those earnings fell short of the sum of 
the three items on the debit side, the difference 
should be paid by the Postmaster-General. — 
Great Northern Ry. Co. (Ireland) v. H.M.’s 
Postmaster-General (1909), 25 T. L. R. 511 ; 
13 Ry. & Can. Tr. Cas. 290. 

Annotaiion : — OenerallVt Consd. S. E. & C. Ry/s Manafirlng 

CJornmltteo v. Postniastor-Gonoral (1911). 14 Ry. & Can. 

Tr. (kifl. 216. 

29. .] — (1) Upon an application to 

determine the amount of the remuneration to be 
paid per annum by the Postmaster-General to the 
G. W. Ry. CO. for the conveyance of mails on their 
railway, & for the services performed & accom- 
modation provided by them in connection there- 
with : — Held : to arrive at a “ reasonable 
remuneration ” to be paid to the railway co. 
for the conveyance of mail bags, the railway co.’s 
ordiimry scale of rates for parcels should be applied 
less certain deductions to countcjrvail expenses 
incurred by the railway co. in carrying parcels for 
the public, & not incurred in case of the mails, viz. 
26 per cent, for terminal services, & 10 per cent, 
on account of the substantial difference between 
mail bags & parcels in the quantity of the bags, 
& the regularity with which they are supplied for 
conveyance. 

(2) The railway co. claimed to be paid full 
passi;ng(;r fares for servants of the post office 
travelling in the sorting carriages. The Post- 
master-General objected to make any payment 
for the space occupied by the sorters in the carriage, 
on the ground that as the carriages are paid for the 
sorters at work in them should travel free of 
charge : — Held : the railway co. should be paid for 
the conveyance of sorters & other servants of the 
post office at season ticket rates. 

(3) The railway co. claimed to charge for “ rent” 
for sites of letter boxes at stations, & for con- 
veyance of mails by omnibus : — Held : such 
matters were outside the question of conveyance of 
mails by train ; but charges were authorised for 
the use of the co.’s premises by the post office 
staff, & for assistance in transferring mails rendered 
by the servants of the railway co. — Re Great 
Western Ry. Co. & Postmaster-General (1903), 
19 T. L. R. 630 ; 12 Ry. & Can. Tr. Cas. 11. 
Annotation :-—Oenerally, Refd. G. N. Ry. (Ireland) v. H.M.%i 

PoBtmastor-Uenoral (1909), 26 T. L. R. 611. 

80. “ Notice trains carrying passengers.] 

— Great Northern Ry. Co. (Ireland) v. H.M.’s 
Postmaster-General, No. 28, ante, 

81. Special mail train.] — ^Waterford, 

Limerick & Western Ry. Co. & Postmaster- 
General, No. 27, ante. 


1838, upon sorvloe of twenty-five 
days* notice, to require the conveyance 
& forwarding of the mails by a railway 
CO. ** at snoh hours or times In the day 
or n^ht " as ho should direct, la not 
restricted to the mi.ining of fixed & 


definite hours for the departure & 
running of mall trains, but la entitled 
to name variable times, by inRktng the 
departure Sc running of the mail trains 
dependent on the ume of the arrival 
of the mails In ordinary course of 


through transit by rail Sc sea. — R. 
V. Grbat Northern By. Co. of 
IREULND, [1907] 2 1. H. 242.— IR. 

q. Conveyance hy from.] — Cloorxr 
Vaujbt Tramway Go., Ltd. v. R. 
(1892), 30 L. R. Ir. 316.— IR. 
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32. .] — Re Great Western Ry. Co. 

& Postmaster-General, No. 29, ante, 

88. Conveyance of postal servants — In 

sorting carriages.] — Re Great Western Ry. Co. 
& Postmaster-General, No. 29, ante. 

34. For assistance of railway servants.] — 

Re Great Western Ry, Co. & Postbiaster- 
General, No. 29, ante. 

36. Use of railway premises — By post 

office staff.] — Re Great Western Ry. Co. & 
Postbiaster-General, No. 29, ante. 

36 . For omnibus service.] — Re Great 

Western Ry. Co. & Postmaster-General, No. 

29, ante. 

37. Settlement of disputes.] — ^By Regula- 

tion of Railways Act, 1873 (c. 48), s. 19, reasonable 
remuneration is to be paid for such services, &; by 
sect. 19 (2), “ any difference between the Post- 
master-General & any railway co. as to the amount 
of such remuneration, or as to any other question 
cuising under this Act, shall be decided by arbn. 
in manner provided by Railways (Conveyance of 
Mails) Act, 1838 (c. 98), or at the option of such 
railway co. by the eomrs.” 

Upon an application by the Postmaster-General 
to the comrs. for an injunction against the H. Ry. 
'K). to compel them t/O carry the mails pursuant to 
Regulation of Railways Act, 1873 (c. 48), s. 18, 
it was objected by the co. that the comrs. had no 
jurisdiction, as the complaint came within the 
arbn. clause, & should be determined according 
to Railways (Conveyance of Mails) Act, 1838 
(c. 98) : — Held : tliis was not a “ difference ** 
within the meaning of sect. 19, & the wor<ls therein, 
“ any other question,” should be confined, by the 
preceding particular words, to questions of 
remuneration, compensation & the like. — ^Post- 
master-General V. Highland Ry. Co. (1874), 
2 Ry. & Can. Tr. Cas. 34. 


Sub-sect. 3. — By Ship. 

See Post Office Act, 1908 (c. 48), ss, 20-32. 

38. Duty of master to carry mails.! — A.-G. v. 
CUNARD S.S. Co. (1880). 3 T. J.. U. 202, D. C. 

Contract to carry mails — Implied agreement for 
dock facilities.] — See Contract, Vol, XII., p. 014, 
No. 5070. 

Immunity from seizure.] — See Admiralty, Vol. 
I.,p. 110, No. 140. 

Vessel as security for mariners’ wages.] — See 
Admiralty, Vol. I., p. 110, No. 133. 

39. Stores ordered by master — Whether Post- 
master-General liable.] — T’lie owners of a post 
office packet are liable for storcjs ordered by the 
captain who is appointed by the Postmaster- 
General.— Btokks V. Carne (1809), 2 Camp. 339 ; 
170 B. R. 1177. 

Annotaiian Mentd. FroBt v. Oliver (1853), 2 E. & B. 301. 

40. Liability for excessive speed of ship.] — 

The Rose (1843), 2 Wm. Rob. 1 ; 2 Notes of 
Cases, 101 ; 7 L. T. 160 ; 7 Jur. 381 ; 160 E. R. 
656. 


Annoiatvjns .‘—Mentd. The Iron Duke (1845), 2 Wm. llol). 
377 ; Londonderry (Owners) v. Dolbadam Castle (Owners) 
(1845), 4 Notes of Cases, Supp. xxxi ; The Victoria (1848), 
6 Notes of Cases, 176 ; Ojessinfir v. The Hansa (1872), 
26 L. T. 169 ; The Norma (1876), 35 L. T. 418. 


41. Liability for loss through collision.] - 

A collision occurred between the steamships M. 
& W., in consequence of which the M., wluch was 


carrying passengers & mails, sank & the greater 
portion of the mails were lost. The TV. limited her 
liability under the provisions of Merchant Shipping 
Act, 1894 (c. 60), B. 602. At the reference before 
the registrar & merchants, the Postmaster-General 
claim^ against the fund in ct., as bailee for the 
senders of registered letters & parcels lost by the 
collision, the estimated value of the same, although 
he was under no liability to the owners of them ; — 
Held: as bailee in possession, he could recover 
damages for the loss of the goods irrespective of 
whether or not he was liable to the bailors. — The 
W iNKPiELD, [1902] P. 42 ; 71 L. J. P. 21 ; 86 
L. T. 668 ; 60 W, R. 240 ; 18 T. L. R. 178 ; 46 
Sol. Jo. 163 ; 0 Asp. M. L. C. 259, C. A. 

AnnottUions : — Mentd. Glouwood Lumber Co. v, Pldllips, 
[1904] A. C. 405 ; IMasycoed Collieries Co. v. PartrldRO, 
Jones (1012), 81 L. J. K. H. 723 ; Eastern Construotion 
Co. V. National Trust Co. & Schmidt, [1014] A. C. 197 ; 
Tho Hosallnd (1020). 90 L. J. P. 126 ; Elliott Steam Tug 
Co. V. Shipping Controller, [1922] 1 K. B. 127 ; G. N. Ky. 
V. L. E. P. Transport & Depository, [1922] 2 E. B. 742 ; 
Tho Joannls Vatis, [1922] P. 92 ; The Zolo. [1922] P. 9 ; 
Mersey Docks & Harbour Board v. Hay, [1923] A. C. 345. 

42. Remuneration for carriage of mails — 
Principles of assessment.] — Upon an application to 
determine the amount of the remuneration to be 
paid by the Postmaster-General for the conveyance 
of mails by the appets.’ stcamsliips between Dover 
& Calais it was agrc(id between the parties that tho 
principle laid down in the case of the G. N. Ry. Co. 
{Ireland) v. II. M. PoaUnasler-Gencrali No. 28, 
ante, should be followed, whereby the cost of service 
should be first ascertained to which should be added 
a n^asbnable sum for profit plus a further amount 
fixed according to circumstances for compulsory 
working ; the difference between this total & tho 
actual earnings to be tho sum payable by the 
Postmaster-Gent^ral. 

In 1894 a contract had been made bc^tween the 
parties for the annual sum of £25,000, which 
included the carriage of the Indian mails, to which 
£2,000 odd was attributable, & as to which a 
separate contract was subsequently made. 

The contract was terminated os from Oct. 

1 908, after which date the decision of the ct. as to 
paynient was to be retrospective. From 1910 the 
service was a compulsory one ordert^d by “ notice ” 
by the Postmaster-General. The mails liad 
increased from seventy-eight thousand bags per 
annum in 1894 to two hundred & thirty-eight 
thousand bags per annum at tho time of the hear- 
ing, & the parcel post I’cceptacles from 14,000 to 
64,000 during the like period : — Held : from Oct- 
1908, to Oct. 1910, the remuneration should be 
at the rate of £27,000 per annum ; & from Oct. 1910, 
onwards, on which date the service had become 
compulsory, the remuneration for tho services, to 
be performed in the future by turbine steamers, 
should be £30,000 per annum. 

The basis for fixing tho remuneration which was 
applied by the ct. in G. N, Railway Co. {Ireland) 
V. H.M. Poetmaater-Generalf No. 28, ante, is not 
to be regarded as an inflexible principle binding 
under all circumstances. — South-Eastern &; 
Chatham Ry. Co.’s Managing Committee v. 
Postmahter-Genbral (1011), 14 Ry. & Can. Tr. 
Cas. 216. 


Sub-sect. 4. — Exemption from Tolls. 

See Post Office Act, 1908 (c. 48), s. 70. 

43. Lighthouse toUs.] — ^At the time of passing 
3 Geo. 2, c. 36, tho post office packets were not 


PART 111.1 SECT. 6, SUB-SECT. 4. 
r. Ferry MU.) — Although post 
oifioe offlclalfi, as servants of the Crown, 


are entitled to be carried free over 
ferries properly so oalled, such right 
does not apply to a ferry which a 


corpn. is empowered by statute to 
establish & work, but is under no obliga- 
tion to maintain. — ^A.-Q. fob Ibxlano 
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S€etJ6. — Transport: Sub-aect. 4. Parts IV, <Sb V, 
Sects, 1, 2 <fc 3.3 

ships owned by the Crown : — Held : the exception 
of His Majesty’s ships of war did not, by implica- 
tion, render the King’s other ships chargeable ; 
therefore, post office packets, the property of 


the Crown, were not subject to toll. — Smithbtt v, 
Blythe (1830), 1 B. & Ad. 609 ; 9 L. J. O. S. K. B. 
39 ; 109 E. B. 876. 

Annotations : — ^Beld. Hornsey U. C. v, Hennell, [1902] 2 
K, B. 78 : Chare v. Hart (1918), 88 L. J. K. B. 833. 
Road & bridge tolls.] — See Highways, Vol. 
XXVI., p. 343, No. 719. 


Part IV. — Issue of Money and Postal Orders. 


See Post Office Act, 1908 (c. 48), ss. 23-25, 58, 
59. 

Payment by order — Payee misnamed.] — See 

Contract, Vol. XII., p. 463, No. 3761. 

44. Effect of si^ature of payee.] — Qu,: 
whether the signature to a post office order 


required to be made by the payee previously to 
the receipt of the money, is the signing of a 
receipt or of an order. — R. v, Ansell (1860), 8 
Cox. C.C. 409. 

See, also, Bills of Exchange, Vol. VI., pp. 24, 
446, 446, Nos. 137, 2802. 


Part V. — Offences. 


Sect. 1. — THEFT. 

See Post Office Act, 1908 (c. 48), ss. 60-69. 

45. Theft of letter — What amounts to.] — 

(1) A person employed at a receiving hour ) of the 
General Post Office, to clean boots, etc., & to assist 
in tying up tlie letter bag, is not a servant of the 
post office, within Land Tax CertiAcates Forgery 
Act, 1812 (c. 143), s. 2. 

(2) A receiving house is not a post office within 
Land Tax Certificates Forgery Act, 1812 (c. 143), 
but it is ** a place for the receipt of letters ” ; & 
the whole shop is to be considered as the “ place 
for the receipt of letters,” & not the mere letter 
box ; & therefore, if a person take a letter & put 
it on the shop counter of the receiving house, or 
give it to one of the persons belonging to the shop 
there, that is putting the letter into the post. 

In an indictment on Land Tax Certificates 
Forgery Act, 1812 (c. 143), it was alleged, that a 
letter was ” to be delivered at T.” The letter was 
addressed ” T. house,” which was a house in the 
parish of T. : — Held : sufficient. 

(3) To constitute the offence of stealing a letter 
from a place for the receipt of letters under Land 
Tax CertiAcates Forgery Act, 1812 (c. 43), s. 3, 
it is essential that the letter should be carried out 
of the shop which was the place for the receipt 
of letters ; &, therefore, if a person take a letter 
& steal its contents, without taking the letter 
out of the shop, that is not an offence within this 
sect, of the Act of Parliament. — B. v. I^earson 
(1831), 4 C. & P. 672 ; 2 Man. & By. M. C. 620 ; 
subseqitent proceedings, 5 C. & P. 121, C. C. B. 

46. By postal servant.] — B. v. Brown 

(1817), Buss. & By. 32, n. ; 168 E. B. 668, C. O. R. 


47. .] — R. V. Goodwin (1828), 1 

Lew. C. C. 100, 212 ; 168 E. B. 976, 1016. 

48. Factotum at receiving house.] — 

R. V, Pearson, No. 46, ante, 

.] — See, also. Criminal Law, Vol. XIV., 

pp. 98, .368, Nos. 696, 3900 ; Vol. XV., p. 887, 
ifo, 9745. 

49. Theft of letter containing money — By 
postal servant.] — A servant being sent with a letter, 

&; a penny to prepay the postage at a receiving 
house, found the door shut ; &>, in consequence, 

ut the penny inside the letter, fastened it in 
y means of a pin, & then put the letter into the 
unpaid letter box. A messenger in the General 
Post Office stole this letter with the penny in it : 
— Held : he might be convicted of stealing a post 
letter containing money, although the money was 
not put into the letter for the purpose of being 
conveyed by means of it to the peraon to whom it 
was addressed. — B. v, Mence (1841), Car. & M. 
234. 

60. .] — A letter was brought by 

prosecutrix to a branch post office to be registered 
& posted. Tlie postmistress being at the time 
busy, received the money, but laid aside the letter 
under a glass cover, saying that as soon as the 
business was over, she would complete the registra- 
tion, if prosecutrix would call again would give 
her a receipt. Letters were not usually put under 
the glass cover. In the interim, while the letter, 
was under the glass cover, prisoner stole a 
bank note enclosed in the letter : — Held : a post 
letter.— B. v, Rodgers (1851), 16 J. P. 601 ; sub 
nom. B. V, Rogers, 6 Cox, C. C. 293. 

51. .J — Prisoner, a letter carrier ^ 


17. LONDONDBRRT BRIOOB Ck)MBS. & 
Stewart, [1903] 1 I. R. 889.— IR. 

t. .1— GouaH V, Abuton, 2 N. Z. 

Jut. 32.— N,Z. 

a. Harbour ioUa,] — Nbw Zealand 
Union 8S. Oo., Ltd. v. Wblunuton 
Harbour Board, [1916] A. O. 622, 
P. C. — N.Z. 


out with the country where tho order 
had been purohased, & payment was 
rotused : — Held : the outbreak of war 
had revoked the authority of the post 
ufflee as agent of euoh foreign state' to 
pay the amount of the order. — 
OOLLISON & Oo. V, OOLONIAL GOVERN- 
MENT (1900), 17 S. C. 186 ; 10 O. T. R. 
249.— «. AF. 


PART IV. 

b. Hevocation of authority to pa 
^•^uibreak of uwr.] — ^Where a perse 
who had reoelved a for^gn posh 
^ney order presented suCh ordi 
for payment after hostiUtios had broke 


PART V. SECT. 1. 

451. Theft of letter — What amounts 
io.)— R. V, TBkPANiSR (1901), Q. R. 
10 K. B. 222.— CAN. 


45 ii. — — ,1 — test letter 


placed in a private letter-box for the 
purpose of detecting a thief is a post 
letter within Post Ofiloe Act, 1858. 
8uuh a letter Is in the custody tc under 
the control of the postmaster until 
taken out of the letter-box by the person 
to whom it is addressed, & is therefore 
the subjeot of laroeny. — R. v. Knibbs, 
2 N. Z. Jup. N. S. 13.— N.Z. 

0 . Form of indictment,] — 

An information oharging that M. being 
employed in oarrying the maU between 
G. Sc M., Sc while so employed did 
feloniously stoal a pleoe of paper en- 
dloeed In a letter sent by post Sc not 
laying the property in either in any one 
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from 0. to T. on the day in question, brought the 
sealed bag containing the letter from 0. & de- 
livered it safely at the post office of T. to the 
postmaster, whose duty it was to sort the letters 
m time to make up the bags for the mails. 
Prisoner’s duty was complete when he delivered 
the bags to the postmaster of T., but after the 
performance of his duty he was requested by the 
postmaster of T. to assist in the soiiing, which he 
consented to do, & whilst so engaged contnved 
to steal one of tlie letters containing a shilling. 
Prisoner was indicted for stealing a post letter 
containing money : — Held : prisoner was employed 
under the post office in sorting the letters within 
Post Office (Offences) Act, 1837 (c. 36). s. 26. 

We entertain no manner of doubt that ijrisoner 
faUs within the term of “ employed under the Post 
Office.” . . . He was employed by the postmaster, 
who was employed by the Postmaster-Oeneral 
(Pollock, C.B.). — K. r. Beason (1853), Dears. 
C. C. 220 ; 2 C. L. B. 120 ; 23 L. J. M. C. 11 ; 22 
L. T. O. S. 107 ; 17 J. P. 743 ; 17 Jur. 1014 ; 
2 W. B. 54 ; 6 Cox, C. 0. 227 ; 169 E. B. 705, 
C. C. B. 

52. Letter posted for purpose of 

detection.] — The president of a department in the 
Post Office put a half sovereign into a letter on 
which he wrote a fictitious address, & dropped the 
letter with the money in it into the letter box 
of a post office receiving liousc, where prisoner 
was employed in the service of the Post Office. 
Prisoner sl^le the letter Ac money : — Held : this 
was a stealing of a “ post letter ” containing 
money within I*ost Office (Offences) Act, 1837 
(c. 36), s. 26 ; Ac this was not the less a ** post 
letter ” within that enacitinent, because it had a 
fictitious address.— 'B. v. Young (1846), 2 Car-. Ac 
Kir. 466; I Den. 194; 2 Cox, C. 0. 142; 169 
E. B. 208, O. O. B. 

AnnotaJtum : — Re!d. H. v. Shopluti'd (1856). 2 Jur. N. S. 06. 

.] — See, also, (Juiminal Law, 

Vol. XV., i)p. 883, 884, Nos. 9694-9696. 

.] — See, also, Ouiminal Law, Vol. XV., 

pp. 882, 887, Nos. 9682, 9746. 

Restitution to Postmaster-General.] — See 

Criminal Law, Vol. XV., p. 619, No. 6484. 

53. Not In course of transmission by 

post .] — A post office being at an inn, a person was 
sent to put a letter containing promissory notes 
into the post. He took it to the inn with money 
to prepay the postage ; he did not fnit it into the 
letter box, but laid the letter, Ac the money upon 
it, upon a table in the passage of the inn, in which 
passage the letter box was, Ac he pointed out the 
letter to prisoner, who was a fernale servant at 
the inn, who said she would “ give it to them.” 
Prisoner, who was not authorised by the innkeeper, 
her master, to receive letters for him, stole the 
letter Ac its contents : — Held : this was not a 
” post letter ” within the Post Office (Offences) 
Act, 1837 (c. 36), ss. 27, 28, Ac the stealing of the 
letter Ac its contents by prisoner was not an offence 
within either of those sects. — B. v. Harley (1843), 
1 Car. Ac Kir. 89. 

AnnaitUion : — ^Difftd. B. v. Rodgers (1851), 15 J. P. 501. 


54. Theft of money from letter — By postal 
servant.] — To steal a letter out of the post office 
contaiinng money is not an offence within 7 Geo. 
3, c. 50, if the offender be a servant of the post 
offlce.--R. V. Skutt (1774), 1 Leach, 106 ; 168 
B, B. 155. 

.] — See, also. Criminal Law, Vol. 

XV., pp. 883, 884, 891, 908, 909, Nos. 9694-9696, 
9782, 9988, 9997. 

.] — See, also. Criminal Law, Vol. XV., 

p. 877, No. 9626. 

65. Theft of money.] — S. delivered two £5 
notes to Mrs. D., the wife of the postmaster of 0. 
at which post office money ordei*s were not granted, 
& asked her to send them by G. the letter carrier 
from C. to W., in order that he might get two £6 
money orders at the W. post office. Mrs. D. 
gave these instructions to G. Ac put the notes by 
his desire into his bag. G. afterwards took the 
notes out ot tlie bag, Ac pretended when he got 
to the W. post office tliat ho had lost them. It 
was found by the jury tliat G. had no intention 
to steal the notes when they were given to him 
by Mrs. D. ; — Held : tliis taking of the notes by 
G. was not a larceny, the notes not being in his 
possession in the course of Ms duty as a post 
office servant. — B. v. Glass (1847), 2 Oar. Ac Kir. 
395 ; 1 Den. 215 ; 2 Cox, C. 0. 230 ; 169 B. B. 
217, C. C. B. 

AnwdatUm Distd. R. V. RoaHon (185.']), 6 Cox, 0. 0. 227. 

56. Theft Of mall bags.] — TJ)o hoi'se mail bags 
being left by the mail rider, afttn* he had taken 
possession of them, for a temporary purpose for 
two minutes, were stolen duiing his absence, the 
case is within Land Tax Certificates Forgery Act, 
1812 (c. 143), a. 3.— B. v. Bobinson (1819), 2 
Stark. 485 ; 171 E. B. 712. 


Sect. 2.— FRAUDULENT RETENTION OF POSTAL 
PACKETS. 

See Post Office Act, 1908 (c. 48), s. 53. 

57. Secreting letters.] — If a letter carrier 
secrete two letters sent by the post on different 
days, each letter containing half of the same 
bank note, it is a capital offence within 7 Geo. 3, 

c. 60, & he may be indicted ” that he liaving the 
said two letters containing the said bank note, 
did secrete the said letteis, etc.” — B. v. Moore 
(1792), 2 Leach, 575 ; 2 East, P. C. 582 ; 168 
E. B. 390. 

68. .] — B. V. SiiAUPB (1826), 1 Mood. 

C. C. 125 ; 168 E. B. 1210, C. C. B. 

.] — See, also. Criminal Law, Vol. XV., 

p. 887, No. 9746. 


Sect. 3.— EMBEZZLEMENT BY OmCERS OF 
POST OFFICE. 

See, generally, Criminal Law, Vol. XV., 
pp. 921-935, Nos. 10,141-10,313. 

See Post Office Act, 1908 (c. 48), s. 55. 

59. Proof of employment.] — A person em- 


is bad.— R. v, Mokanua (1861), 3 
N. S. W. S. O. R. (L.) 152.— AUS. 

d. .] — Prisoner was 

cboiged with stecdlng a one pound note, 
the property of H. The note was taken 
with a letter in which it had been put 
by H. lri)m the post office when H. 
was postmaster. H. deposed that ho 
placed the note Sc the letter in the box 
for the purpose only of testing the 
honesty of the prisoner Sc that the 
address of ithe letter was whoUy 
flotitioiis. He added that it was not 
his intention to send the letter : — 


Held; the property in the note was 
righUy laldlu H.— U. v. WimoN (1865), 
5 N. 8. W. S. C. B. (L.) 15.— AUS. 

e. .] — ^In an indlotmont 

under 1 VJet. o. 36, s. 28, for stoallng 
a letter from a post ofileo : — IleUl : 
it is not uocesbary to state to wliuin 
the letter is addrossod ; describing it 
as ** a certain post letter ’* is suiffoient. 
— K. V. CuBiaTix (1842), 2 Craw. Sc D. 
425.— IR. 

PART V. SECT. 2. 

67 i. Secreting UUere,] — ^Tho accused, 


being In the employ of Qovt. In the 
Post Otfico Department, while assisting 
Id the sorting of letters, secreted two 
letters with- the intention of handing 
them to the delivery peon. Sc sharing 
with him certain moneys payable upon 
them. He was charged under Indian 
Post Oiffoo Act, 8. 48 : — Held : sinoo 
the intention of the accused was not 
to prevent the delivery of the letters 
to the addressees, he was not goUty 
of the oiZenoe of secreting. — B. v. 
VflNKATASAMi (1890), 1. L. R. 14 Mod. 
229.— IND. 
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Post Office. 


Sedt, 3. — Embezzlement by officers of post office. 
Sects. 4d:B, Part VI, ] 

ployed by the Post Office as a stamper or facer 
of letters, who embezzles letters for the pt^ose 
of defrauding the Post Office of the postage, is not 
within 7 Geo. 3, c. 50. — R. v . Sloper (1772), 1 
Leach, 81 ; 2 East, P. O. 683 ; 168 B. B. 143. 

80. .] — On an indictment for embezzle- 

ment against a letter carrier, charged under 2 
Will. 4, c. 4, as a person employed in the public 
service of His Majesty, it is not necessary to prove 
his appointment as a letter carrier, but evidence 
of his having acted as such is sufficient. If the 
wife of the party to whom a letter is directed pays 
tlie postage of the letter, she is entitled to demand 
an overcharge made for it ; &; a refusal on the 
part of the letter carrier to account for it to her, 
is evidence of an embezzlement by him. — R. v, 
Borrett (1833), 6 0. & P. 124. 

81. .] — On the trial of a person for em- 

bezzli^ a letter containing a bill of exchange, 
he beij^ at the time employed under the Post 
Office, it is sufficient to prove that such person 
acted in the service of the Post Office, & it is not 
necessary to go into proof of his appointment. — 
R. V. liBKS (1834), b C. & P. 000. 

02, .] — It was proved that a post office 

letter carrier was in the daily habit of calling at the 
lodge of the* G. Infirmary, & there receiving 
letters with a penny on each to prepay the postage ; 
& that he took them, with the penny, to the G. 
post office ; & that, during his illness, e person 
who had periormed his duties did the like. There 
was no evidence of any appointment : — Held : in 
an indictment under 2 Will. 4, c. 4, s. 1, for 
embezzling some of the pence thus received, tliis 
was evidence to go to the ju^, that the pence 
were received by prisoner by virtue of his employ- 
ment as a letter carrier. — ^li. v , Townsend (1841), 
Gar. & M. 178. 

83. .] — S., postmistress of G., received 

from A. a letter unsealed, but addressed to B., & 
with it £1 for a post-office order, 3d. for the 
])oundage on the order. Id. for the postage, & Id. 
for the person who got the order. S. gave the 
letter, unsealed, & the money to prisoner, who 
was the letter carrier from G. to Ij., telling him to 
get the order at L. & inclose it in the letter, &> 
post the letter at L. Prisoner destroyed the letter, 
never procured the order, & kept the money : — 
Held : he was indictable under 7 Will. 4 & 1 Viet, 
c. 30, s. 20, for stealing, embezzling, &> destroying 
a post letter, lie being at the time in the employ 
of the Post Office. — R. v . Bickbrstaff (1848), 
2 Car. & Kir. 701. 

84. .] — Qu,: whether an apprentice to a 

chemist, who assists his master in making up 
the bags at the district post office conducted by 
liim, is a person in the employ of the Post Office. 
Evidence that his master gave liim a paper, & 
told him to go before the magistrate to take the 
oath & get the paper filled up ; that he went away 
& soon afterwams returned & exhibited the paper, 
saying that he had been & had taken the oath is 
sufficient to prove him such servant. — R. v. 
Milner (1860), 14 J. P. 440 ; 4 Cox, C. C. 275, 
Anj^ations : — FoUd. R. v. i^lmpson (1850), 14 J. P. 449. 

Befd. R. V. Reason (1853), 23 L. J. M. C. 11. 

85. .] — Qu. : whether a porter in the 

employ of a grocer who conducts at his shop a 


district post office, becomes, by assisting his master 
in sorting the letters & making up the bags, a 
person employed by the Post Office. Evidence 
that such porter went out with a paper, sayii^ 
that he was going to take the oath, & that on his 
return he said he had taken it, is sufficient to prove 
him in such employ. — R. v, Simpson (1850), 14 
J. P. 449 ; 4 Cox, 0. C. 276. 

Annataium .—Befd. R. v. Reason (1853), 23 L. J. M. C. 11. 

88. .] — (1) An indictment stating prisoner 

to have been employed in two branches of the Post 
Office, proof of his living been employed in either 
held sufficient. 

(2) If the letter embezzled is described as having 
contained several notes, proof of its having con- 
tained any one of them is sufficient. — R. v. Ellins 
(1810), Buss. & Ry. 188, C. C. R. 


Sect. 4.-4)PENING AND DETENTION OF 
POSTAL PACKETS. 

See Post Office Act, 1008 (c. 48), s. 66. 

67. Opening of letter.] — R. v. Russell (1701), 

12 Mod. Rep. 514 ; 88 E. R. 1486. 

08. ,j — M artin v. Ford, No. 73, post, 

69. .; — In an indictment under Post 

Office (Offences) Act, 1837 (c. 30), s. 25, for opening 
& delaying letters sent through the post office, 
there was no allegation that the letters were the 
property of the persons to whom they were 
directed, nor of the Postmaster-General : — HeJd : 
the indictment was good without this allegation, & 
prisoner was properly convicted of the offence 
with which he was charged. — R. v, Kilvington 
(1841), 5 J. P. 194. 

False accusation against postmistress.] — 

See Criminal Law, Vol. XIV., p. 351, No. 3601. 

70, By person other than servant — 

Letters addressed to former manager of firm — On 
firm business.] — A. was manager of the Foreign 
Vineyard Assocn. of No. 190 Regent street. ^ He 
parted from his employers & set up a business 
of the same Idnd at No. 203 Regent street. An 
interim injunction was granted against tlic Assocn. 
restraining them from opening, except in A.*s 

g resence, letters simply addressed to A. No. 190 
Regent street. But the Postmaster-General was 
held to be justified in refusing to forward to No. 
203 the letters addressed to pltf. at No. 100. — 
Stapleton v. Foreign Vineyard Assocn., Ltd. 

& H.M. Postmaster-General (1804), 4 New Rep. 
317 ; 11 L. T. 77 ; 28 J. P. 012 ; 12 W. B. 070. 
Annotation : — Beld. Hermann Loog v. Bean (1884), 26 
Ch. D. 306. 

71 , ,] — ^B. was employed to 

manage one of L.’s branch offices for the sale of 
machines, & resided on the premises. He was 
dismissed by L., & on leaving gave the postmaster 
directions to forward to his private residence all 
letters addressed to him at L.’s branch office. 
He admitted that among the letters so forwarded « 
to him were two which related to L.*8 business, 

& that he did not hand them to L., but returned 
them to the senders. After his dismissal he went 
about among the customers, making oral state- 
ments reflecting on the solvency of L., & advirod 
some of them not to pay L. for machines which 
had been supplied through himself. L. brought 
an action to restrain B. from making statements 


PART V. SECT. 4. 

87 1 . Opening of letter.} — The only 
pereon entitled, imdor 7 WIU. 4, & 
1 »• 25, to open a letter, 

u the Po^niaster-Genoral, or an ollloor 
deputed by him for that express pur- 


S oso. — R. V. HABDiNa (1842), Arm. M. 

: O. 340.— IR, 

6711. .1— The object of Po^t 

Office Act, 1900, 8. 90, is to prevent 
postal packets in course of transmission 
by post from being tampered witli, &> 


the words “ contrary to his duty ** 
in the sect, refer to the legal duty of 
every poison who is not authorised 
to open postal packets to refrain from 
doi^ so. — R. V. MoGFx)iiaE (1907), 20 
N.™ L. R. 741.— N.Z. 
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to the customers or any other person or persons 
that L. was about to stop payment* or was in 
difficulties or insolvent, & from in any manner 
slandering L. or injuring his reputation or business, 
& from giving notice to the post office to forward 
to B.*s residence letters addressed to him at L.’s 
office, & also asking that he might be ordered 
to withdraw the notice already given to the post 
office : — Held : deft, had no right to give a notice 
to the post office the effect of which woiild be to 
hand over to him letters of which it was probable 
that the greater part related only to L.’s business, 
& the case was one in wliich a mandatory injunction 
compelling deft, to withdraw his notice could 
properly be made, pltf. being put under an under- 
taking offiy to open the letters at certain specified 
times, with liberty for deft, to be present at the 
opening. — Hermann Loog v. Bean (1884), 20 
Cli. 1). 300 ; 53 L. J. Ch. 1128 ; 51 L. T. 442 ; 
48 J. P. 708 ; 32 W. K. 994, C. A. 
jinnotatimis : — Mentd. Liverpool Houeoliold Stores Assoon. 

V. Smith (1887). 37 Ch. D. 170 ; Moiisoii v. TuHsaiids. 

Monson r. Tiwsuud, 11804J 1 ‘Q. H. 07 1 ; Puddephatt v. 

Leith, [1016] 1 Ch. 200. 

72. Detention of letter.] — Action on the case for 
damages lies against a deputy postmaster for 
non-delivery of letters, gratis, in a country post- 
town. — Rowning V. OooDCHTLD (1773), 3 Wils. 
443 ; 2 Wm. HI. 900 ; 5 Burr. 2710, n. ; 95 K. R. 
1147. 

Annotatims : — Consd. Smith r. Powdich (1771), 1 Cowp. 

182. Mentd. Hampdeu v. Jiluciiuillon (1843), 3 NotOH of 

Oasoa Sup^i 1 ; Couch r. Stwl (1854), 3 E. & Jh 402. 

73. .] — 9 Ann. c. 11, s. 40, wliich inflicts 

a penalty of £20 on persons who willingly open, 
or detain letters, after they have been delivered 
at the post office, only extends to persons in the 
employment of the Post Office. — Martin v. Ford 
(1793), 5 Tenn Rep. 101 ; 101 E. R. 58. 

74. Damage retrievable.] — If a post- 

master has agi'eed &) deliver lett(?r8 in a particular 
mode, & by mistake does not deliver one for two 


days, that letter containing a returned bill, he 
is not liable in damages for the amount of the bill, 
if pltf. could give notice of dishonour in time, if 
he sent a special messenger, though too late to do 
so by post. — Hordern v. Dalton (1824), 1 C. & P. 
181 ; 171 B. R. 1153, N. P. 

75. Letter addressed to bankrupt — De- 

livered to assignee.] — Letters having arrived at a 
post office, addressed to a party who had become 
bkpt., the assignee, in that character, demanded 
them of the postmaster ; & he, believing bond fide 
that the assignee was entitled to have them for the 
purposes of the commission, delivered them up ; 
tills having been the practice of the office, under 
similar eirciimstanees, for more than thirty years : 
— Held : the postmaster was not liable under 
9 Ann. c. 11, s. 40, for wittingly willingly, & 
knowingly detaining lettera, & causing them to be 
detained & opened. — Metrelles v. Banning 
(1831), 2 B. & Ad. 909 ; 109 E. R. 1380 ; sub nom, 
MuRiLT.ES V. Banning, 1 L. .1. K. B. 36. 


8ect. 5. -other offences. 

See Post Office Act, 1908 (c. 48), ss. .50-69. 

Placing injurious substance In letter box.] — 

Sec Criminal Law, Vol. XV., pp. 1029, 1011, Nos. 
11, .588, 11,738. 

Obtaining postage fee by false pretence.] — See 
(Criminal Law, \^)1. XV., p. 1003, No. 11,239. 

Making fictitious stamp.] — See Criminal Law, 
Vol. XV., p. 1072, No. 12,133. 

Forgery by use of false postmark.] — See Criminal 
Law, Vol. XV., p. 1072, No. 12,137. 

Obtaining by fraud from post office official.] — 
See Criminal Law, Vol. XV., pp. 867, 873, 992, 
Nos. 9508, 9509, 9583-9585, 11,092. 

Forging of telegram.] — Sec Criminal Law, Vol. 
XV., p. 1060, No. 12,005. 
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See Post Office Act, 1908 (c, 48), ss. 70-78 ; 
Indictment Act, 1915 (c. 90). 

76. Preliminary examination of postal servant 
accused — By authorised travelling clerk.] — 
Prisoner, wlio was an employee at a post office, was 
interviewed for some hours by a travelling clerk 
from the General Post Office, & after being 
cautioned, was questioned in connection with a 
criminal charge. The travelling clerk liad power 


to initiate criminal proceedings, A hi} had prisoner 
practically in custody during the whole of the 
interview. Upon the trial questions & the 
statements in answer made by prisoner at the 
interview were tendered in evidence & objected 
to. The judge refused to admit the whole in- 
terview, but allowed the earlier part to be given 
in evidence. — R. v. Knight (1905), 21 T. L. R. 
310. 


721. DeterUion of lcUcr,]--An action Uon must aver that the letter wan bis. 72 ii. .1 — Cabby v. Lawijcss 

will lie f^rabiHt a postmaatcr for not — Caaitbell v. MoPhbkson (1840), (1856), 13 U. C. 11. 285.--CAN. 

Hending a letUn*, but pltf. in his deelara- 6 O. 8 34. — CAN. 
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rosT Office. 


Part VII. — Management of Post Offices 


See Post Office Act, 1908 (c. 48), ss. 80, 81. 

Early closing.] — See Shops Act, 1912 (c. 3), s. 12, 
3chcd. III. 

77. Weights & Measures Act, 1878 (c. 49)— 
\ppllcatlon to post office weights.] — ^By sect. 25 of 
ibove Act, every person who uses or has in 
lis possession for use for trade any scale which 
s f^se or unjust shall be liable to a fine ; & 
3y sect. 69 of above Act, where any scale is found 
n the possession of any person carrying on trade 
vithin above Act, or on the premises of any person 
vhich are used for trade, such person shall be 
leemed for the purposes of above Act, until the 
lontraiy is proved, to have such sc^o in his 
possession for use for trade. An information was 


laid, under sect. 25 of above Act, against the master 
of a post office, who also traded as a baker upon the 
same premises, for having in his possession for use 
for trade an unjust scale. The scale belonged to 
the Post Office, & was the property of the Crown : 
— Held : the justices had no jurisdiction to hear 
& determine the matter of the information because 
the provisions of above Act did not apply to scales, 
which were the property of the Crown. — R. v. 
Kent JJ. (1889), 24 Q. B. D. 181 ; 69 L. J. M. C. 
51 ; 64 J. P. 463 ; aiib nom. R. v. Bromley JJ., 
02 L. T. 114 ; 38 W. R. 253 ; 17 Cox, C. C. 61 ; 
sub nom, Bromley, Kent, JJ., Be Nicholls, 0 
T. L. R. 106, D. 0. 

AnrtotcUion : — llentd. Li. v. Lougo, etc. JJ. & Cooke (1807), 
66 L. J. Q. B. 278. 


' Part VIII. — Post Office Accounts. 


See Post Office Act, 1908 (c. 48). s. 41. 

78. Moneys received on Post Office account — 
deposited In bank — Priority of Postmaster-General 
—In winding u]p of bank.] — Letter receivers were 
I the habit with the sanction of the Posti.iaster- 
leneral of paying moneys received on account of 
he Post Ofllce into a bank to their private account, 
ogether with their own moneys, & of drawing 
heques both for their own purposes, & for payment 
D the Post Office. The bank had notice that their 


customers were letter receivers & drew cheques 
for Post Office purposes. The bank having gone 
into liquidation : — Held : the Postmaster-Gener^ 
on behalf of the Crown was entitled to payment in 
priority over other creditors of the bank of the 
balance due upon the letter receiver's accounts in 
respect of Post Office moneys . — Be West London 
Commercial Bank (1888), 38 Ch. D. 864 ; 57 
L. J. Ch. 926; 69 L. T. 296; 4 T. L. R. 
446. 


Part IX. — Post 


Office Property. 


See Post Office Act, 1908 (c. 48), ss. 45-49. 

79, Vested in Postmaster - General.] — Bain- 
RioQE V, Postmaster-General, No. 1, ante, 

80. Liability for rates — Houses leased for post 
ffices.] — Houses, the property of a subject, were 
3.ken on lease by the Postmaster-General, & 
scupied as a post office, for the purposes of the 
^ost Office Revenue ; — Held : the premises, being 
ccupied by the servants of the Crown for public 
ui'poses, no one was ratable in respect of the 
ccupation of them. — Smith v, Birminoham 
Jnion (1867), 7 E. & B. 483 ; 3 Jur. N. S. 769 ; 
.19 E. R. 1326 ; std) nom, R. v. Smith, 26 L. J. 
I. C. 105 ; 29 L. T. O. S. 76 ; 21 J. P. 694 ; 6 
.V. R. 496. 


dnnataiiotM 


1 . Smith V, St. Mioliaol, Cambridge Over’ 


(I860), E. & E. 383. Befd. Mersey Docks 
C^orpn. Jones v, Mersey Docks (1865), 11 H. L. Cos 
State for India v. St. Mary. Lambotl] 
(1865). 6 New Rep. 101 ; Coomber v. Berks JJ. (188^, 
9 App. Cas. 61 ; Broy v, Lancashire JJ. (1889). 22 Q. B. D 
484 ; Lei\l8 v. Durham Union (1904), 90 L. T. 383. Mentd 
Rose V, Watson (1894), 10 R. 265. 

.] — ^A statute gave power to Post- 

laster-General to purchase property, & enacted 


that the i‘atable value of land so purchased sliould 
be as at the date of purchase. He found part of 
the property was not needed, & let it to tenants ; — 
Held : the property continued as before to be 
ratable only at the same amount. — St. Gabriel, 
Fen CHURCH, Overseers v, Williams (1885), 16 
Q. B. D. 649 ; 56 L. J. M. C. 14 ; 64 L. T. 270 ; 50 
J. P. 533 ; 34 W. R. 256 ; 2 T. L. R. 138, I>. C. 

Telegraphic wires & works.] — See Tei-e- 

GRAPHS & Telephones. 

82. Covenant for use as post office — Use for 
issue of excise licences — Whether breach.] — By a 

lease in 1852, premises were demised to the 
Postmaster-General for one thousand years, at 
the rent of Is., & the Postmaster-General cove- 
nanted that he & his successors would at all times 
during the term use the premises as a post office 
for the district, & would not use the premises for 
any other purpose. Ejectment having been 
brought on a proviso for re-entry for the breach 
of the above covenant, on the ground that the 
excise duties & licences for dogs, men servants, 
horses, etc., had been received & granted on the 


PART IX. 

. to public— Whether Crown 

uwie.j — Ihe Crown is under no le^ 
.^uty or obligation to any ono who 
P^Bt offloo building to post 
*r get his letters, to repair or keep in 
i reasonably safe condition the walks 
? steps leading to such building. — 
^KPBOUON tJ. R. (1894), 4 SxohTc; R. 


100.— CAN. 

g. Damage to post office property 
— Action by Postmasfer-GenmiZ— C'o^.l 
— In proceedings taken by the Post- 
master-Qoneral under Tolegrapn Act. 
1878, 8. 11, costs may be awarded 
against him, if unsuccessful. — ^Poar- 
mastbr-Qbner^l V, Qrbat Southbbn 
& Wbbtbbn Ry. Co., [1916] 1 1. R. 


,] — ^Where the Post- 
in his corporate 


laster-General lu juw 
ftpaoity successfully applies for oom- 
under Mallolous Injuries 
Ode for injury to corporate property, 
le county ct. judge & the judro of 
uize may award, him costs. — P ost* 
ASTlfiB-GBNBBAL V. ANTRIM OOUNTY 
OUNOIL, [1922] 2 1. R. 12.— IR. 
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premises by the post office clerks : — Held : there 
had been no breach of the covenant. — ^Wadham 
V. Postmasteb-Gbneral (1871), L. R. 6 Q. B. 
644 ; 40 L. J. Q. B. 310 ; 24 L. T. 645 ; 36 J. P. 
148 ; 19 W. B. 1082. 

Annotation : — Mentd. Harman v . Aiuslie (1903). 72 L. J. 
B. 633. 

83. Money found in post office— Property of 
Postmaster-General.^ — Suspicion being eniei*tained 
against a letter earner in the employ of the General 
Post Office, an assistant inspector wrotic a letter, 
&, having inclosed in it a marked sovereign, sealed 
the letter, & took an opportunity, while the 
carrier’s back was turned, to place it among a 
number of letters which he was engaged in sorting. 
The marked sovereign was afterwards found in 
the letter carrier’s pocket. Tlie sovereign was 
one of those which are occasionally found on 


the floor of the post office, having dropped out of 
letters, & which are carried to a fund, which is 
under the direction of the Postmaster-General. 
The letter carrier being indicted for stealing a 
post letter containing a sovereign, & also for steal- 
ing a sovereign the property of the Postmaster- 
General : — Held : he could not be convicted under 
the circumstances, of the more serious offence of 
stealing a post letter containing money, but might 
be convicted of the simple larceny of the ^verei^. 

The sovereign is correctly described in the in- 
dictment, as the sovereign of the Postmaster- 
General — it was his sovereign against all the world 
except tlie owner of it (Parke, B.). — R. v. Bath- 
bone (1841), Car. «& M. 221 ; 2 Mood. C. C. 
242. 

Annoialioiia : — Apld. K. v. Shopliord (1856), Dears. G. C. 

606. Reid. R. V. Young (1846), 2 Gar. & KLr. 466. 


Part X. — Legal Effect of 

Letters admitted In evidence.] — See (Criminal 
Law, Vol. XIV., p. 402, Nos. 4226, 4227 ; Evi- 
dence, Vol. XXII., pp. 36(5-379, Nos. 3735-38(50. 

Communication of offer & acceptance in con- 
tracts.] — See Agency, Vol. I., p. 384, No. 883 ; 
Contract, Vol. XII., pp. 75-79, Nos. 434-470. 

Payment by post.] — See Contract, Vol. XII., 
pp. 471, 472, Nos. 3847-3853. 

Posting of dividend warrant.l — See Companies, 
Vol. IX., p. 600, No. 4003. 

Notice of allotment of shares.] — See Companies, 
Vol. IX., pp. 281, 282, Nos. 1734-1712. 

Notice of dishonoured bill of exchange.] — See 
Bilf^ of Exchange, Vol. VI., ])p. 207 -270, Nos. 
1749-1767. 

Notice in dbtress proceedings.] — See Distress, 
Vol. XVIII., p. 308, No. 436. 

Notices concerning elections.] — See Elections, 
Vol. XX., pp. 35, 36, 37, 118, Nos. 210-219, 
903. 

Notice under Agricultural Holdings Act, 1883 
(c. 61).] — See Agriculture, Vol. 11., p. S, No. 21. 


Communications by Post. 

Service of petitions in matrimonial causes.] — 

See Husband & Wipe, Vol. XXVII., p. 395, Nos. 
3909-3913. 

Notices in bankruptcy proceedings.] — Sec Bank- 
iium:y, Vol. IV.. pp. 507, 508, No. 4582 ; Vol. V., 
pp. 921, 941, Nos. 7536, 7730. 

Notices under Public Health Acts.] -—Sec Public 
Health. 

Evidence of publication of libel.] — See Libel 
Slander, Vol. XXXI 1., pp. 84, 85, Nos. 1149- 
1151. 

Notice of defence to action on warranty — Under 
Food & Drugs Acts.] — See Food iSg Drugs, Vol. 
XXV., p. 100, No. 235. 

Delivery of solicitor’s bill of costs by post.] — 

See Solicitors. 

Communication of threats.] — Sec Criminal Law, 
Vol. XV., p. 815, Nos. 8883-8889. 

Transmission of case stated by magistrates.] — 
See Magistrates, Vol. XXXIII., p. 414, No. 1250. 

Posting of workmen’s Insurance cards.] — See 
Work A. JjAuour. 


POUND AND POUND-BREACH. 

See Criminal Law and Procedure ; Distress. 


POWER OF APPOINTMENT. 

See Bankruptcy and Insolvency ; Equity ; Powers. 


POWER OF ATTORNEY. 

See Aobncy ; Bankebs and Banking ; Deeds and Otheb Instbuhents ; and Titles 

passim . 
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Ademption of Bequeale 
EquUy^ Principlea of . 
Execution of Deeda 
Execuiora and Admini^- 
traiora 
Infanta 

Married Women 
PerpetuUiea 
Peraonal Property 
Power of Attorney 
Power of Exchange and 
Partition 

^ower of Jointuring . 
Power of Leading 
^*oicer of Charging 
Portwna 

Power of Sale 


See Executors. 

„ Equity. 

„ Deeds. 

Executors. 

Infants. 

Husband and Wipe. 
Perpetuities. 
Personal Property. 
Agency ; Deeds. 

Partition. 
Settlements. 
Settlements. 

Equity; Settle- 
ments. 

Sale op Land; 

SETTTJ5MENTS. 


Power of Appointment 
of Truateea 

Beal Property 

Satiafaction 

Settlementa 

Statutory (Public) 
Powera^ Exerciae of . 


Truala 

Willa 


See Trusts and Trus- 
tees. 

„ Real Property. 

„ Equity; Wills. 

„ Settlements. 

„ Companies; Com- 
pulsory Purchase 
OP Land ; Cor- 
porations ; Public 
Authorities; 
Tort ; and Titles 
paaaim. 

„ Trusts and Trus- 
tees. 

„ Wills. 


Part I. — Definition and Classification. 


Sect. 1.— DEFINITION. 

1. Power of disposition over property not 
)ne’s own — Given by donor directing mode of 
exercise.] — (1) An instrument exercising a special 
}r general power of appointment over property 
mist be executed & construed according to the 
.'ulcs for the time being applicable to instruments 
)f that kind, although the power may have been 
created before, but exercised after, an alteration 
n the law as io the construction & mode of 
execution of such instruments. 

(2) The word “ devise ” in Wills Act, 1837 
;c, 20), includes in general a devise by way of 
appointment under a special or general power: 
consequently, where testator makes a will operating 
Eis an exorcise of a special or general power, a 
levise of real estat e by way of appointment which 
Pails or is void, falls, under Wills Act, 1837 (c. 20), 
3. 25, into the residuary devise, if any, by way of 
appointment, unless a contrary intention appears 
by the will. 

(3) A power of appointment is a power of dis- 
,> 08 ition given to a person over property not his 
iwn by some one who directs the mode in which 
that i)Ower shall be exercised by a particular 
instrument (Jessel, M.R.). — Eremb v. Clement 
(1881), 18 Ch. D. 499 ; 50 L. J. Ch. 801 ; 44 L. T. 
399; SOW. R. 1. 

Annotation : — Aa to (2) Ovord. Holyland r. Lcwln (1884), 

26 Ch. D. 266. 

2. Individual personal capacity of donee to do 
something.] — Be Armstrong, Ex p, Gilchrist, 
No. 28, poat. 

Distinguished from property.] — See Part HI., 
Sect. 1, post. 


Sect. 2.--<XASSinCATION. 

Sub-sect. 1. — Common Law Power. 
fifee, notu. Law of Property Act, 1926 (c. 20), 
B. 1 (7). 

8. Effect as passing legal estate.] — (1) An 
appointment under a common law power, or a 
power operating under Statute of Uses, 1536 
(c. 10), by which the legal estate has passed, is at 


most voidable, & a purchaser for value with the 
legal estate & without notice is not affected by 
the fraudulent execution of the power. 

(2) An appointment in fraud of an equitable 
power, not operating so as to pass the h^gal estate 
or interest, is void, & a purchaser for value without 
notice can only rely on such equitable defences as 
are open to purchasers without the legal title who 
are subsequent in time against prior equitable 
titles. — Cloutte v. Storey, [1911] 1 Ch. 18 ; 80 
L. J. Ch. 193 ; 103 L. T. 017, 0. A. 

Annotation Mentd. Thompson v, Thompson, 

(10231 2 Ch.205. 


Sub-sect. 2. — Equitable Power. 

4. Effect as passing legal estate.] — Testator 
devised real estate to his nine children nominatim 
as tenants in common, giving a power to three of 
them to sell the whole to avoid the difTlcultics of 
partition. W., one of the three, conducted certain 
sales under the power, retained more than his 
share of the purchase-moneys, & went into 
liquidation. Fui-ther sales were effected & out of 
the proceeds a further sum was paid to W.’s 
trustees in liquidation in respect of, & in excess of, 
liis shaie. 

There is an unquestionable power to sell . . . 
a power to sell in order to avoid the difficulties of 
partition. Testator contemplated that each indi- 
vidual might sell his undivided share. Then the 
purchaser of that undivided share might require 
to have a partition & in order to avoid all the 
expense & difficulty of partition testator gave 
this power . . . according to which the trustees 
might sell this estate & equity would compel the 
persons in whom the legid estate was vested to 
epnvey according to the trustees’ contract (Kay, J.) 
— Be Brown, Dixon v. Brown (1886), 82 Ch. D. 
697; 65 L. J. Ch. 656 ; 64 L. T. 789. 

Ann(^ions :r— Mentd. Be Griffiths Cycle Corpn., Dunlop 

l^ieumatlo Tyre v. Griffiths Cyme Corpn. (1901), 85 

L. T. 075 ; Wells e. Wells, (1914) P. 157. 

See, now, Law of Property Act, 1925 (c. 20). 
s. 1 (7). 

5. Appointment In fraud of power.] — 

Cloutte v. Storey, No. 3, ante. 
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Sub-sect. 3. — ^Power Operating under Statute 
OP Uses. 

See^ now. Law of Property Act, 1025 (c. 20), 

8. 1 (0). (10). 

6. Eflect as passing legal estate.] — Cloutte v. 
Storey, No. 3, ante. 


Sub -sect. 4. — ^Powers Appendant, Collateral 
OR IN Gross. 

7. Powers appendant or appurtenant — Donee 
with Interest In property — Interest capable of being 
affected by exercise of power.] — Powera to raise 
estates are either simply collateral (as where a 
party that ho« such power has not, nor ever had 
any estate in the land, as where such power is 
reserved to a stranger, & there it cannot be 
destroyed by sucli stranger, because it is no morc 
than a bare nomination), or not simply collateral ; 
& these latter are of two sorts : — \a) appendant 
&; annexed to the estate, {h) in gross. A power 
of the first sort is, where tenant foi* life has a power 
to make leases for one & twenty yeara or three 
livens ; such a power is not simply collateral ; for 
if such a tenant chai*ge the land with a rent, & 
then execute his power, the charge shall not be 
defeated whilst he lives. So if he had before 
covenanted to stand seised to the use of another ; 
because the power in that case is anm^xed to the 
estate. But where tlu? power does not fall within 
the estate, as here the tenant for life has a x)ower 
to make an estate, which is not to begin till after 
his own estate determined, such power is not 
appendant or annexed to the land, but is a power 
in p*oss, because the cstjite for life has no concern 
in it (Hale, C.B.). — Edwards v. Sijecater (1005), 
Hard. 410 ; 145 E. li. 522. 

Annotation »: — Consd. West v. Bcmcy (1819), 1 lluss. & M. 

4.31. Refd. Kiiif? V. MolUiig (1672), 3 Kcb. 62 ; Wulmosly 

V, Butterworth (1836), 4 L. J. Cli. 263. Mentd. Neale v. 

Idackenzlo (J836), 1 M. & W. 747. 

8. ,] — The operations of fines 

& recoveries is the same upon trust estates as 
upon h^gal estates ; & if so, it must inevitably 
follow, that an estate for life limited to the wife, 
& the remainder limited to her own right heirs in 
default of any appointment made by her last will, 
are both disposed of by the fine. If no such 
remainder had been limited by it, as the estate was 
the wife’s own, & moved originally from her, 
whatever was not conveyed would have remained 
in her, & consequently been baiTed. This answers 
the objection of it being a naked power or power 
in gross & so not barred by the fine ; for how can 
that be called a naked power which is to operate 
& take effect on the party’s own estate ? (Lord 
Talbot, C.). — ^Penne v, PEACocit (1734), Cas. 
temp. Talb. 41 ; 2 Eq. Cas. Abr. 136 ; 25 E. 11. 
652. 

AmwUUion : — Retd. Parkes v. White (1805), 11 Ves. 209. 

9. ‘ .] — By a settlement made 

on the marriage of a lady then, &, therein described 
as, ** an infant of the age of nineteen years & 
upwards,” it was agreed that, after the marriage, 
as soon as the case would admit, certain personal 
estate standing in the namea of the trustees of her 
father’s will in which the lady would take a vested 
interest on her marriage subject to an annuity for 
her mother’s life, should be assigned to trustees, 
in trust for investment with the consent of the 
husband &; wife, & to pay the income to the wife 
for her separate use, & after her death to her 
husband till bkt>cy. or alienation ; & then to hold 
the capital on trusts for the issue of the marriage ; 

in default of such issue, in trust for such person 

J.— -VOT., ^r^ryrr 


or persons as the wife should by deed or will 
appoint. The wife appointed the fund by deed 
to her husband, & died without issue, being still 
an infant. An action having been brought by the 
trustee in the husband’s bkpey., who was also the 
legal personal representative of the wife, against 
the next of kin of the wife, claiming the property. 

The first power, a power simply collateral, I 
understand te be a power jpven to a person who 
has no interest whatever in the property over 
which the power is given. The second power, a 
power in gi'oss, is a power given t-o a person who 
has an interest in the property over which the 
power extends, but such an interest as cannot be 
affected by the exercise of the power. . . . The 
third kind of power is a power exercisable by a 
person who has an interest in the property, which 
interest is capable of being affected diminished or 
disposed of to some extent by the exercise of the 
power. That power is commonly colled a power 
appendant or appurtenant (Jessel, M.R.). — Re 
D’Angibau, Andrews v, Andrews (1879), 15 
Oh. D. 228 ; 49 L. J. Ch. 182 ; 41 L. T. 645 ; 28 
W. R. 311 ; affd. (1880), 15 Ch. D. 236, C. A. 
AnnoUitiom .—Refd. Sblpway v. Ball (1881), 10 Ch. D. 370 ; 
Jie Fla veil, Murray v. Fla veil (1883), 25 Ch. D. 89 ; He 
NowoasUo'a EHtates (1883), 24 Ch. D. 129 ; Poucy v. 
Hordern, [1900] 1 Ch. 492 ; He Wnmticr, Wenihor v. Bolt. 
[1918] 2 Ch. 82 : He Sutton, Buucawon v. Wyndhain, 
[1921] 1 Ch. 257. Mentd. He Baker, Cuilliis v. llhodes, 
Jie Soanian, lihodus v. Wish (1881), 44 L. T. 414; He 
1‘luniptro’s MaiTluffo SotUmt., Underhill v. Idumpti-o, 
11910] 1 Ch. 009; Pullan v. Koo, 11913] 1 Cli. 9; Jie 
Torrlugl^n, [1913] 2 Ch. 023 ; Jie Pryco, NovlU i>. l*ryoo, 
[1917] 1 Ch: 234. 

10. Powers In gross — ^Donee with Interest in 
property — Interest not affected by exercise of power.] 

— Edwards v. Sleateu, No. 7, ante, 

11 . ,] — ^By a marriage settle- 

ment made in 1832 certain estates were limited 
to the use of A. for life, remainder to the use of 
trustees for a term of six hundred yearn to, 
secure £20,000, as portions for younger children, 
remainder to B;, the eldest son of A., in tail male, 
with remainder over. The settlement contained 
a power for A by deed & will to appoint a further 
sum of £10,000 as portions for younger children. 
In 1854 B. executed a disentailing deed, in which 
A. joined as protector of the settlement, by which 
the estates were granted, subject to the several 
uses, estates, & charges created by the settlement 
anterior to the limitations in favour of B.’s estate 
tail, & to all powers & privileges to such precedent 
estates annexed, to such uses as A. tb B. might 
jointly appoint. A. & B, in exercise of such power 
created mtges. on the estates, & entered into the 
usual covenants for title, with an indemnity (inter 
alia) against portions. A. by his will charged the 
estates with a further sum of £10,000 for portions, 
& died in 1896. In 1909 questions arose as to the 
priorities of the mtges. created by the joint power, 
& the further portions appointed by A.’s will : — 
Held : (1 ) A.’s power to raise portions related to 
the estate of the donee in the hmd in gross, & was 
therefore capable of being released in 1854 ; (2) it 
was a power ” belonging or annexed or exercisable 
in respect of ” a precedent estate, & was not 
released by A.’s concurrence in the disentailing 
deed ; (3) A.’s covenants for title in the mtges. did 
not amount to a release by him of his power, & 
therefore the portions appointed by the will had 
priority over the mtges. — ^Nottidgb v, Bering, 
Kaban v. Bering, [1909] 2 Ch. 647 ; 79 L. J. Ch. 
65 ; 101 L. T. 401 ; on appeal, [1910] 1 Ch. 297. 
Annataiion :‘‘-<Jenerdllu, Retd. He Evored, Molineux v, 

Evered (1910). 102 L. T. 694. 

12. Collateral Mwen— Naked powers not coupled 
wltb Interest.]— EDWARDS v. Slbater, No. 7, ante. 

n n 
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8ed. 2,-— Classification: Svb-secis. 4 5. Paris 

II. ^ III, Soct.l.] 

13. .] — ^Powers . . . are of three 

kinds, appendant, in gross, or simply collateral. 
A power of the last kind is an authority to deal 
with an estate, no interest in which is rested in the 
donee of the power ; it is wholly different from an 
estate or interest (Lord Whstbuby, 0.). — 
Dickenson v. Tkasdalb (1862), 1 De G. J. & Sm. 
62 ; 1 New Rep. 7, 141 ; 7 L. T. 665 ; 9 Jur, N. S. 
237 ; 46 B. B. 21, L. O. 

Annotations : — Befd. He Lacoy. Howard v. Llshtfoot, [1907] 
1 Ch. 330. Mentd. Proud v. Proud (1862), 82 Bear. 234 : 


„ _ _ . 112 ; Cnnnlnghair 

V. Foot (1878), 3 A^. Oas. 974 ; England, Steward v. 
England, [1895] 2 On. 100 ; Re Chant, Bird «. Gtodfrey, 
[1906] 2 Ch. 226 ; Read v. Price, [1909] 1 K. B. 677. 


(>>ope^v. CresjBW^ 2 


Sub-sect. 6. — General or Special Powers. 

What is a general power within Wills Act, 1887 
(c. 26), s. 26 .] — See Wills. 

What is a general power within Legacy Duty Act 
1796 (c. 62 .] — See Estate & Other Death Duties, 
Vol. XXI., pp. 61, 52, Nos. 336-340. 


Part II. — Creation of Powers. 


14. Technical words not necessary.] — A. on 

his maniage, conveys his land to a trustee to the 
use of himself for life, remainder to his wife for 
life, remainder to the heirs of their two bodies, 
remainder to A. in fee. Rpoviso that in default 
of issue of the marriage, the trustee shall convey 
to such uses tis the survivor should appoint. 
Although the husband devises the land & dies first 
without issue, yet the wife has a good power of 
disposing of the estate by her appoinWent. — 
Oxford (Bp.) v, Leighton (1700), 2 Ven.. 376; 
23 E. R. 837. 

15. Disposition by donor only consistent 

with Intention to create power.] — ^A remote rever- 
sion in real estates & lands to be purchased & 
settled will pass by general words in a mil ; as 
“ all & every other niy lands, tenements, & heredi- 
taments ” ; though the uses are immediate. 
But, the x)urchase being postponed to the death 
of the devisor, the revemon m the estates to be 
purchased & settled to the same uses, subsequent 
to his death, not being an interest vested in him, 
did not pass ; & though upon the settlement a 
power of appointment was implied, the will, 
particularly executing express powers, did not 
amount to an execution of that imxilied power. — 
A.-G. V. Vigor (1803), 8 Ves. 250 ; 32 E. B. 362, 
L. O. 


Annotations : — Reid. Quostctl v. Mlobell (1856), 3 Eq. Rep. 
1014 : Brookman v. Sinltli (1871), L. R. 6 Exeli. 291. 
Hentd. Goodright v. Forrester (1807), 8 East, 552 ; 
HJmpson v. W«Jkor (1831), 5 Sim. 1 ; Doe d. Me^ck v. 
Meyrlck (1832), 2 Irr. 178 ; Jemes v, Skinner (1836), 6 
L. J. Ch. 87 ; (jnUey v. Doe d. Taylerson (1840), 3 Per. & 
Dav. 539 ; Andrew v. Andrew (1855), 3 S/n. Sc G. 130 ; 
He Loveiidgo, Drayton v. Lovoridge, [1902] 2 Ch. 859. 

16. Use of word “ assigns.’’] — 

Testator gave, devised & bequeathed aU his 
residuary personal estate, & also all his freehold 
& copyhold estate, unto & to the use of trustees, 
to pay the rents, issues &; profits to his niece & 
her assigns for life ; & after her decease he gave, 
devised bequeathed his real & personal estates 
unto the heirs exors., administrators & assigns 
of his niece, according to the several natures & 
qualities thereof : — Held ; as to the real estate 
the niece had a general power of appointment 
after her death, & in default of appointment her 
heir would take by purchase, & the personal estate 
was given absolutely. — Q u e s t e d v . IdiCHELL 
(1855), 8 Eg. Bep. 1014 ; 24 L. J. Ch. 722 ; 25 
L. T. O. S. 232 ; 1 Jur. N. S. 488 ; 3 W. R. 486 ; 
subsequent proceedings (1867), 6 W. B. 834. 
Afmatqtiona : — Biookman v. Smith (1871), L. R. C 
Exph. 291. pQUld. hqhnM v. Lane. [1901] 2 fc. B, 745. 
Reid. He White ft Hlndle (1877), 47 L. J. Ch. 85. 


17. .] — ^B. in pursuance of a 

covenant made & entered into by him on his wife’s 
marriage, devised certain freehold & leasehold 
property for life to trustees to the use of W. until 
bkpey. ; remainder to the use of the trustees 
dming the joint lives of himself & wife ; remainder 
to the use of E., his wife, for life ; remainder to 
the use of all the children as tenants in common in 
fee, with benefit of survivorship in the event of 
any child dying xmder twenty-one & without issue, 
&; in case all such children but one should die 
without issue, to remaining child his heirs, & 
assigns for ever, &; in case every child bom or to 
be bom, should die imder twenty-one without 
issue, to heirs ft assigns of E., the wife, as if she 
had died sole ft unmarried. All the children of 
E. having died in testator’s lifetime without issue, 
one of whom only attained the age of twenty-one 
years, shortly after testator’s death, W. filed a 
petition of insolvency, ft was adjudicated bkpt. 
The estate accordir^ly vested in trustees for W. 
ft wife, for their joint lives. The deed, acknow- 
ledged by E. under Fines ft Recoveries Act, 1833 
(c. 74), conveyed all the estate devised by testator 
to tmstees in trust, as she, E., should by deed or 
will appoint. In pursuance of such power, E. 
appointed ft devised all her estate to deft, for his 
own absolute use ft benefit. Pltf., the heir-at- 
law both to testator ft to B., claimed the property 
on the ground that the ifitimate limitation ** to 
heirs ft assigns of E. as if she hod died sole & 
unmarried,” did not take effect ; ft that it 
coalesced with the life estate by virtue of the mle 
in Shelley’s case: — Held: (1) the devise over 
did not t^e effect by reason of the death of the 
child in testator’s lifetime, ft the foundation for 
the ultimate devise therefore failed ; (2) in case 
there were no children to take the implied devise 
over would be a contingent remainder ft capable 
of uniting with the previous life estate ; (3) the 
words ” heirs ft assigns ” did not confer a power 
of appointment upon E. — ^Brookman v. Sbhth. 
(1871), L. R. 6 Excli. 291 ; 40 L. J. Ex. 161 ; 24 
L. T. 626 ; 19 W. R. 1029 ; affd. (1872), L. R. 
7 Exch. 271, Ex. Ch. 

Annotation .•--As to (3) FoUd. Milman v. Lone, [1901] 2 

K. B, 746. 

Ig, .] — Testator, who was 

seised in fee of a farm, devised it to the use of his 
nephew for the term of ninety-nine years if he 
should 'so long live, ft from ft after the determina- 
tion of such term & estate to the use, in succession, 
of the nephew’s four sons for a term of ninety-nine 


PART 1. BEGT. 8, BUB-SBOT. 6. 

a. General rule.} 

Ihongh ihera be a mtxlotiQii ( 


exeroteing tt in favour of one pemcm. 
— 'Ssam «. Babinoton (1864), 3 1. COl B. 
568.— Ui. 

b. Appointment among Siitdrtn — 


Cbieots not limited to ehildren^Whether 
mgpointment general or speeial.y-Ite 
fLttbrson (1888), 6 Man. lTr. 274. — 
CAN. 
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years if they should so long live, with an ultimate 
devise on the death of the survivor upon trust 
to & for the use of the heirs & assigns of the survivor 
of the four sons ; — Held : the word “ assigns ** 
could not be construed as giving a power of 
appointment to the survivor ; the limitation to 
the heirs & assig^ of the survivor must be 
construed as a limitation to the heirs of the sur- 
vivor & their assigns, & upon the death of the 
survivor his heir-at-law was entitled to recover 
possession of the property from a purchaser to 
whom the survivor had conveyed it in his lifetime. 
—Milman V. Lane, [1901] 2 K. B. 745 ; 70 L. J. 
K. B. 731 ; 85 L. T. 180 ; 49 W. 11. 646 ; 17 
T. L. R. 642, C. A. 

Implied from recital in codicU.] — 

Held : from the recitals contained in a codicil, 
a power to appoint was thereby given, although 
the words used by testator were those only of 
substantive bequest. — ^Hopkinson v. Phipps (1838), 
7 L. J. Oh. 266 ; 2 Jur. 039. 

20. .] — I'estator by his will directed his 

trustees to purchase a sum of bank annuities upon 
trust to pay the dividends to his son J. for life 
with a proviso against alienation, & he then 
provided that in case his son should marry with the 
consent of liis trustees, the annuities should, 
subject to the life interest of his son, be settled 
for the benefit of any woman with whom his son 
should intermarry &. the issue of such marriage in 
such manner as should be agreed upon with the 
concurrence of his trustees & subject to tlie trusts 


to be declared in any settlement to be made on 
the marriage of his son or in case none should be 
declared, then the annuities should go as his son 
should by will appoint, & testator also provided 
that in case his son should die unmarried, or having 
been married without leaving issue, &; without 
having exercised the power of appointment thereby 
given to him, then a moiety of the annuities shoula 
go to persons named in the will ; the son died 
without ever having been married, & havi^ by 
his will appointed a portion of tlie annuities to. 
two of his brothers : — Held : sustaining this 
appointment, in the events which happened, the 
son had a power of appointment over the annuities. 
— Sheffield v. Coventry (Earl) (1852), 2 De 
O. M. & O. 551 ; 22 L. J. Ch. 498 ; 20 L. T. O. S. 
193 ; 17 Jur. 289 ; 42 B. R. 987, L. C. & L. JJ. 

21 . General scheme contrary to existence 

of power.] — marriage settlement dealing with 
real estate belonging to the wife provided that, 
should she survive her husband, which happened, 
the trustees should rcconvey the lands to her “ her 
heirs, exors., administrators, & assigns respectively 
for her &; their own use &; benefit, or otherwise 
os she shall direct ” ; — Held : these words did not 
necessarily confer a genciral power of appointment 
on the wife,* it appearing that such a power would 
defeat the whole scheme of the deed. — ^V an 
Grutten V. Foxwell (1901), 84 L. T. 645, II. L. ; 
affg* S. C. aid) nom, Foxwell v. Van Grutten 
(1900), 44 Sol. Jo. 377, 0. A. 

Construction of will .] — See Wills. 


Part Mi. — Construction of Powers. 


Sect. 1.— IN GENERAL 

22. Bare powers — Construed strictly.] — (1) De- 
vise of £30,000 to testator’s wife for Ufe, & after- 
ward to be distributed among his children, as she 
by deed, will, or instrument in nature of a will, 
should appoint. She, having married again, 
appoints by will (infer alia) unto two of the children 
who died in her lifetime : — Held : their representa- 
tives were not entitled ; & the shares so appointed 
to them lapsed, & fell into the residue. 

(2) Cts. of law & of equity will equally transpose 
words in instruments to make the limitations 
intelligible, & attain the party’s clear intent ; 
but never to defeat the interests given or let in 
more than expressed. 

(3) Appointee under a x)ower must claim Jiot 
only under the x>ower, but according to the nature 
of the instrument under which it is executed. 

(4) If an instrument is to operate as a will for 
the execution of a power, it must have ail the 
incident consequences of a will. In the case of 
a will to pass lands by virtue of a power, it must 
be executed according to the provisions of the 
Stat. Frauds ; & so in the case of a testament to 
pass personalty under a power ; it must be such 
an iitftrument as is capable in its own nature of 
passing personal estate. 

(5) When the execution of a power is by will, 
& is not expressed in the precise words which 
would be required in a deed, as under 'a clear 
intent to create an estate tail, though not formally 
worded, there the ct. will eflectus^ such intent, 
notwi th sta n d in g the appointee takes, in some sense, 
under the power.* 


(0) In like cases where, in any power, there is 
also one of revocation, & to appoint new uses, & 
the power itself is executed without any like 
reservation of a new power to revoke, the act, if 
substantive from the nature of the instrument, is 
irrevocable. 

(7) Appointee under a power, takes imder the 
authority of that power, as if therein mentioned 
nominahm, in so far as relates to the substance of 
the benefit ; but he does not take as from the time 
when the power was created. 

(8) Mere powers construed strictly. Powers 
coupled with an interest construed liberally. — 
Marlborough (Duke) v. Godolfhin (Lord) 
(1750), 2 Ves. Sen. 61 ; 28 E. R. 41, L. O. 
AnnotoUione : — As to (1) Ckmid. Toynham v. Webb (1751), S 

Ve8. Ben. 198 ; Southby o. StonohooMo (1755), 2 Vos. Sw. 
610 ; Durrou^rh v. Pbllcox, Laoey v. Phllcox (1840), 5 
My. & Or. 72. Dbtd. S^usbury o. Dontou (1857), 3 K. & 
J. 529. NJ*. Re UapUn’8 Will (1865), 2 Drew. & Sm. 627. 
Gcmid. Pocook v. A.-G. (1876), 3 Cb. D. 342. Dbtd. 
Wilson V. Dugruld (1883), 24 Ch. D. 244. BoM. De Serro 
V. Caarku (1874), 43 L. J. Ch. 821. As to (2) BM. Jonldns 
V. Uulnohaut (1800), 5 Vos. 596, n. ; Brown v. Him (1803), 
8 Ves. 561. As to (3) Apld. Itobinson v. Hardoastle (1 788), 
2 Torm Rop. 241 ; Re Bowlos, Pago v. Pago, [1905] 1 Ch. 
371. Eeid. Foloy v. Parry (1833), Coop. temp. Brough. 
219. As to (7) OoDld. A.-a. V. Piokord (1838), 3 M. &; W. 
552. Beld. Re Dowset^ Dowsett v. Moakin, [1901] 1 Ch. 
398. QentraUy, BdU. Hawkins v. Komp (1803), 3 East, 
410 : Re Visard's Trusts (1866), 1 Ch. App. 588 ; Re 
Moses, Beddin^n v. Beddington, [1902] 1 Ch. 100. 
Montd. Hurst o. Winchelsea (1758), 2 Kony. 444. 

28. Powers coupled with interest — Construed 
liberally.] — ^Mablboaouou (Duke) v. Godolphin 
(Loud), No. 22, arUe. 

24* Avoidance for uncertainty.] — Lee v. Obey 
(1836), lY.SuC. Ex. 550 ; 5 L. J. Ex. Eq. 44 ; 
160 £. K. 225. 


PART HI. SECT. 1. 

s. Power dieeaHno veeUd estaiee^Muet be eimdbrued etrieUy.y-Re Kinoston’s Estate (1880), 5 L. R. Ir. 169.— IR. 
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Sbct. 2.— vesting of PROPERTV. 

25. Whether property vested in donee.] — By 

a marriage settlement it was declared & agreed 
between the parties, & the husband covenanted 
with the trustees, that in case the wife, or the 
hiisband in her right should at any time during 
his life become possessed of, interested in, or 
entitled to, any personal estate, moneys, effects 
or other property, in possession, reversion, 
remainder or expectancy, by gift, bequest, or 
under Statute of Distribution, 1670 (c. 10), the 
husband & wife would, within six months, transfer 
assure, assign, & make over all sTich property 
to the trustees upon the trusts of the settle- 
ment. Subsequently to the marriage, tlie father 
of the wife, by his will, vested a sum of £5,000 
in trustees to hold the same upon such trusts 
as the wife should by deed or will appoint ; 
& in default ot such apx)ointTiient, to pay the 
dividends & interest of the sum of £5,000 to the 
wife for her separate use, & after her death upon 
trust for her exors. or administrators : — Held : 
the covenant in the settlement did not affect or 
control the general power of appointment given 
to the wife over the £5,000 by her father’s wfll. 

As long as the power remains a power un- 
exercised, so long it is a totally distinct thing from 
property (Kindersley, V.-C.). — Townshbnd v. 
Hakrowby (1858), 27 L. J. Ch. 653 ; 31 D. T. 
O. 8. 33 ; 4 Jxir, N. S. 363 ; 6 W. 11. 413. 

AnrMtaiions : — ^N.P. Re O'Connell, Mawlo t*. Joffoe, [19031 2 
Ch. 574. FoUd. TroTnayne v. llaahleiffh, [1908] 1 Ch. 681. 
Apld. Voloh V. Elder, [1908] W. N. 137. Mentd. Re 
l)owding*H SetUmt. Trustp, Gn^ffory v. Powdlng, [1904] 1 
Ch. 441 ; Lloyd v. I’richard, [1908] 1 Ch. 205. 

26. .] — A marriage settlement contained 

a covenant that all proi)erty afterwards acquired 
by the wife, of the value of £500 or upwards, 
should be settled, capital sums to be held on the 
trusts, of the settlement, & any annuity or interest 
for the life of the wife to be paid to her separate 
use, without power of anticipation. The wife’s 
father, reciting that he wished to give her property 
without the obligation having it settled, be- 
queathed a share of his estate, exceeding £5,500 
in value, to such uses & on such trusts as she might 
appoint, &, in default of appointment, in trust 
for her for life, for her separate use, with remainders 
over. The wife then executed eleven deeds, each 
appointing to her sejiarate use £490 19s. lid., 
four of the deeds being executed on one day, six 
on another, & one on another : — Held : the wife 
was entitled to the eleven sums of £499 19s. lid. 
for her seimrate use, without any obligation to 
settle them. — ^B oweb v. Smitu (1871), L. R. 11 
Eq. 279 ; 40 L. J. Ch. 194 ; 24 L. T. 118 ; 19 
W. R. 399. 

AntiotiU^iw :-^0oQJdi. Steward r. Poppleton, [18771 W. N. 
20. Folld.i2e Gerard, Oliphant v. Gerard (1888), 68 L. T. 
800. Diitd. Re 0*Conuoll, Mawle v, Jagoe, [1903] 2 C3i. 
574 ; Tromayne v. Rashleigh, [1008] 1 Ch. 681. Befd. Re 
Hinckee, Dashwood v. Hinokes, [1020] 2 Ch. 511. Mentd. 
Re Payies, Hanlson v. Davis, [1897] 2 Ch. 204. 

27. .] — Steward v. Poppletox, 

W. N. 29. “ 

.-—Diitd. ^ Gerard, Oliphant e. Goi»rd (1888), 
Mawle r. Ja«oe, 
Dift^ Tremayno v. llashlolgb, [1008] 
JCh. 681 . Mentd. Re Davies, Harrisou v. Davis, [1807] 2 
Ch. 204. 

28. .] — No two ideas* can well be more 

•distinct the one from the other than those of 
“ property ” & “ power.” ... A ” power ” is 
An individual personal capacity of the donee of 
the power to do something. U’hat it may result 
m property becoming vested in him is immaterial ; 
the general nature of the power does not make it 
property. The power of a person to appoint an 
estate to himseli is, in my judgment, no more his 


” property ” than the power to write a book or 
to sing a song. The exercise of any one of those 
three powers may result in propeity, but in no 
sense which the law recognises are they ” property.” 
In one sense no doubt they may be called the 
” property ” of the person in whom they are 
vested, because every special capacity of a person 
may be said to be his property ; but they are not 
” property ” mthin the meaimg of that word as 
used in law (Fry, L.J.). — Be Armstrong, Hx p. 
Gilchrist (1886), 17 Q. B. D. 621 ; 66 L. J. Q. B. 
678 ; 65 L. T. 638 ; 61 J. P. 292 ; 34 W. R. 709 ; 
2 T. L. R. 745, C. A. 

Annotations : — Oonid. Re Ropor, Rotior v. Doncaster (1888), 
.30 Ch. D. 482 ; Tremayno v. Rashlolgh, [1908] 1 Ch. 681 ; 


.30 Ch. D. 482 ; Tremayno v. Rasldolch, [1908] 1 Ch. 681 ; 
Goatloy v. Jones (No. 1), Goatloy v. Jonos (No. 2), [1909] 
1 Ch. 557. Reid. Re Armstronir, Rx p. Boyd (1888), 21 


g . B. D. 264 ; Re Rose, Rose’s Trustee of the Property v, 
ose, [1004] 2 Ch. 348 ; Re Mathloson (1926), 70 Sol. Jo. 
1161. 

29, ,] — By a marriage settlement, made 

in 1878, it was agreed that if M., the intended wife, 
or her husband in her right, should at one & the 
same time, & from the same source become entitled 
to any real or personal property of the value of 
£500 or upwards, then & in every such case the 
husband & wife should cause the same to be vested 
in the trustees of the settlement, to be held by 
them upon the trusts of the property assigned 
by M. By his will, made in 1884, the father of 
M. bequeathed to the trustees of the wfU a sum of 
£4,000 upon trust for such persons & purposes 
as M. should appoint in writing, & in default of 
or subject to any such appointment in trust for 
her solo & separate use, & testator declared it to 
be his intention that M. might be able, by 
exercising her power of appointment, to defeat 
the operation of the covenant contained in her 
maniage settlement for the settlement of her after- 
acquired property. Testator died in 1887. M. 
appointed that the sum of £4,000 should bo held 
in trust for her separate use by nine separate 
appointments, made on separate days, & each imder 
£500 in amount ; — Held : the sum of £4,000 had 
been properly appointed by M., & was payable to 
her, &> was not boimd by her covenant to settle 
after-acquired property . — Be Gerard (Lord), 
Oliphant v. Gerard (1888), 58 L. T. 800. 
Annotations : — Obnicl. Re O'Connell, Mawle v. Jagoe, [1903] 

2 Ch. 574 ; Tremayno v. Rashleigh, [1008] 1 Ch. 681. 

30. .] — A covenant for settlement of 

after-acquired property extends to property which 
is limited to such purposes as the covenantor shall 
appoint, & in default of appointment to liim or 
her absolutely. A marriage settlement contained 
a covenant that any property exceeding £200 
in value which the wife should bejcome possessed 
of or entitled to should be brought into settlement. 
Property, exceeding £200 in value, was subse- 
quently bequeathed in trust for such purposes as 
she should appoint, & in default of appointment 
to her absolutely for her separate use. She 
executed deeds poll purporting to appoint out , 
of the property several sums of £199 each to herself 
absolutely ; — Held : notwithstanding the general 
power of appointment, the bequeathed property 
was bound oy the covenant, & the deeds poll 
were therefore ineffectual . — Be O’Connell, Mawle 
V. Jagoe, [1903] 2 Ch. 674 ; 72 L. J. Ch. 709 ; 89 
L. T. 166 ; 62 W. R. 102. 

Annotation : — VS. Tremayno v. Roihleigh, [1908] 1 Ch. 681. 

81, — : — .] — The distinction between a person’s 
own properoy & property which is not ms own, 
but which he can dispose of by will in any way he 
pleases by virtue of a power conferred upon him 
u well established. Such last-mentioned property 
is not his own in any proper sense {per Cub.). — 
Stamp Duties Comb. v. Stephen, [1904] A. C. 


Stephen, [1904] A. C. 
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137 ; 89 L. T. 611 ; avh nom. New South Wales 
Stamp Duties Comrs. v. Stephen, 73 L. J. P. 0. 
0 ; 20 T. L. B. 63, P. C. 

Annofationa : — Held. Re Hadley, Johnson v. Hadley, [1000] 

1 Cb. 20 ; Bninton v. Stamp Duties Ck)mr., [1013] A. C. 

747. 

82. .] — By a voluntary settlement dated 

Mar. 26, 1002, appct., a married woman, covenanted 
to settle all real & personal property to which she 
was then, or should at any time during her then 
present coverture become entitled for any estate 
or interest whatsoever in possession, reversion, 
remainder, contingency, or expectancy. There 
was no child of the marriage, which was dissolved 
on the wife’s petition as from June 0, 1904, & the 
property of the wife comprised in her marriage 
settlement was ordered to bo conveyed to her as 
if the husband had died in her lifetime. 

In those circumstances questions arose whether 
the trustees of the voluntary settlement were 
entitled by virtue of the above-mentioned covenant 
to the following moneys, namely, a sum of £2,800 
which became payable on Apr. 12, 1905, represent- 
ing appet.’s fund settled by her marriage settle- 
ment, &; at the date tluireof neither ascertained nor 
payable, over which fund, in the event of there 
being no child of the marriage, ajq^ct. had a general 
power of appointment exercisable by deed while 
not under coverture, or by will, wliether covert 
or sole, & to which fund in default of any sucJi 
appointment she was absolutely entitled if she 
sui'vived hfjr husband : on Dec. 4, 1905, appct. 
had appointed the marriage sc^ttlcment funds to 
herself absolutely : — Held : the determination of 
the question of title to the sum of £2,800 tm*ncd 
upon tlie distinction between power & properiy, 
& although the exercise of the power after the 
dissolution of her marriag<^ created property, yet 
during the ct)Vci'turo all that appct, had was a 
power of appointment over the fund, &, a power 
not being within the scope of the covenant, the 
sum of £2,800 belonged to her absoluttdy. — 
Tremayne v. Bashleioh, [1908] 1 Ch. 081 ; 77 
L. J. Oh. 202 ; 98 1i. T. 615; 52 Sol. Jo. 203. 
.Annotation .—Reid. Voten r. Elder. [1908] W. N. 137. 

33. .] — Vetch v, Elder, [1908] W. N. 

137. 


Sect. 3.--GIFT FOR LIFE WITH SUPERADDED 
POWER. 

Sub-sect. 1. — Superaddbd Power op 
Appointment. 


A, Where No Gift Over. 

84. Whether absolute gift to donee.] — A 

devise “ to my wife for life, & by her to be dis- 
posed of to such of my children as she shall think 
fit,** gives the wife an estate during her life, with 
a power to dispose of the estate to any of their 
children in fee. — Liefe v. Saltingstonb (1674), 
1 Mod. Bep. 189 ; 86 E. B. 819 ; »i4b nom, Leefe 
V. Saltingston, Preem. K. B. 176 ; sub nom, 
Saltonstall’s (Sir Bichard) Case, 2 Lev. 104. 


Annpiaiit^: — Apld. Thomlinson v. Dlghton (1712). 10 

M(^. Hop. 71. Distd. Kemp v. Kemp (1801). 6 Ves. 849. 

^Id. Doe d. Chadwick v, .mokson (1836). 1 Mood. & 11. 

Reid. Doe V, Alehin (1818). 2 B. & Aid. 122. Mentd. 

Lnddiugton v. Kime (1696), 1 Ld. Raym. 203. 

86. ,] — Testator devised all his real & 

personal estate upon the, trusts following ; As to 
all his estates, both freehold & copyhold, or other 
interest, to P., W., & J., the wife of H., in trust 


for tho sole & exclusive use & benefit of J., & to 
pay the rents, profits, & proceeds arising from 
the estates to J., or to such person or persons as she 
should appoint to receive the same, for her life, 
for her separate use ; &, as to all his personal 
estate, ho gave & bequeathed the same to tho said 
P., W., & J., upon tho same trusts as were there- 
inbefore mentioned with respect to his freehold 
& copyhold estates, in trust for tho sole benefit 
of J. for life, for her separate use ; & he declared 
that her receipt alone should be a sufficient 
authority to hLs trustees for all his goods, furniture, 
etc., & also for the payment of proceeds arisiz^ 
from any stock or fund of which ho might die 
possessed, & that she should have the entire power 
of disposing thereof by will to such person or 
persons as she might think lit ; &, upon her dying 
without a will or testamcntai’y writing, in her life- 
time, to her right heirs for ever : — Held : J. took 
either an estate for life for her separate use, with 
a power of disposition by will, notwithstanding 
her coverture, or an estate in fee simple, with a 
life estate to lier separate use, with a similar power 
of disposition. — Atchison v. Mann (1854), 23 
L. T. O. S. 302, L. C. & L. JJ. ; affr/- S. C. sub nom. 
Watkins v. Atchison, Atchison v. Le Mann 
(1853), 10 Hare, App. II., xlvi. 

Annoiatiotia : — Consd. Lcchmoru v. HrothoTldgo (1863). 32 

Heav. 3r)3. Refd. Gmmwood v, Vordon (1854). 3 Eq. Ilep. 

3 81 ; Taylor v. Meads (1865). 4 Do (1. J. 6c Sm. 597. 

Mentd. Berostord o. A.-G.. [1918] P. 33. 


36. Power exercisable by deed or will.] — 

Wliere a person has an absolute & general power 
of appointing a fund as well in his lifetime as at his 
death & there is no gift over, yet if no appointment 
b(» made, his administratoi* cannot claim tho fund, 
& even creditors will not be entitled to the benefit 
of it without some step taken towards an appoint- 
ment ; tliough wliere any sucli aiipointment be 
mmio tlie ct. will arrest tlio fund m transitu for the 
benelit of creditors, 

A fund is given after the death of J. to such 
pei*sons as J, shall apx^oint, & in default of appoint- 
ment to “ such yiersons as would then by virtue of 
Statute of Distribution, 1670 (c. 10), be entitled 
to testator’s personal estate, in case he had died 
intestate. There being no appointnnmt the funds 
shall go to such pei’sons as were tho next of kin 
of testator at the time of his death. — Harrington 
V. llARTE (1784), 1 Cox, Eq. Cas. 131 ; 29 E. B. 
1094, L. C. 

Annotations : — Reid. O'Graily v. Wllinot. [1916] 2 A. C. 231. 

Mentd. Clapton v. Bulmcr (1840). 10 Sliti. 426. 

37. .] — Money in ct. stood limited to 

a widow for life, & afterwards as she should by 
deed or will appoint. 

The ct. directed payment to her, without requir- 
ing an appointment. — Cambridge v. Bouh (No. 2) 
(1858), 25 Beav. 674 ; 63 E. B. 756. 

38. General power exercisable by will.] — 

Investment of stock directed in trust to pay the 
dividends to testator’s son for life, & after his 
death to transfer i)art of tho capital according to 
his appointment : — Held : an interest for life only, 
with a power. — Nannock v. Horton (1802), 7 
Ves. 391 ; 32 E. B. 158, L. C. 


Annotations : — Reid. Jonos v. Tiickor (1817), 2 Mer. 633 ; 
Doe d. NowoU v, Roake (1825), 2 Blngr* 497 ; Lovell v, 
Knight (1831), 1 L. J. Ch. 47 ; Inuos v. Sayor (1861), 8 
Moo. 8c G. 600 : Re Mills. Mills v. MiUs (1886;. .S4 Ch. D. 
186: He Huddleston, Bruno r. Eysion, I1894J 3 Oh. 696. 
Menul. Sibley v. Perry (1802), 7 Ves. 622 : Cuthhert 
V. Purrier (1822), Jao. 416 ; Bromley r. Wright (1849). 7 
Haro. 334 ; Re Jodrell. Jodrell v. Seale (1890). 44 <^. D. 
690 ; He Gue. Smith v. Gue (1892). 36 Sol. Jo. 608. 


, PART HI. SECT. 8, SUB-SECT. 1.— A. 

841. Whether abeohUe gift to donee.] — Rjod v. Cablbton, [1905] 1 1. R. 147. — ^IR. 

d. Risht ofdoneeeto appoint to ihemaelves .] — ^MBAamoi v. Meaohxb (1916), 34 O. L. R. 33 ; 8 O. W. N, 367. — CAN. 
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Powers. 


Bed. S,— Gift for life wUh Bupcretdded power : fifui- 
sect. 1, A. cfe B. (g).] 

89 , .] — A gift of personal estate to 

the wife for life, with a direction, that, after her 
death, one moiety thereof shall be at her entire 
disposal, either by will or otherwise, amounts only 
to an ei^te for life in the wife, with a power of 
appointment. The sale by the widow of a sum of 
8 per cent, stock, which constituted nearly the 
whole of the residue, & the investment of the 
proceeds in the purchase of long annuities in her 
own name, does not amount to an exercise of her 
power. — Keith r. Seymour (1828), 4 Buss. 263 ; 
6 L. J. O. S. Ch. 97 ; 38 B. B. 804. 

Annotaiione: — Oonsd. Nowlan «. Walsh, Nowlan ». Wildo 

(1851 ), 4 Do G. &; Sm. 584. Reid. Hnffhes v. Wells (1852), 

9 Haro, 749 ; Ponnock v. Ponnock (1871), L. B. 13 £q. 

144. 

40. .] — Testator directed that, after 

his wife’s death, part of his stock should be trans- 
ferred to G. for her sole &; entire use during her 
li^e ; that she should not alienate it, but enjoy 
the interest during her life ; & that, at her decease, 
she might dispose of it, as she thought fit : — Held : 
G. took an interest for life, with a power to dispose 
of the stock by her will. — ^Archibald v. Wright 
(1838), 9 Sim. 161 ; 7 L. J. Ch. 120 ; 2 Jur. 769 ; 
59 E. B. 320. 

AnnoUdions : — Confd. Nowlan v. Walsh, Nowlan v. Wilde 

iB , 4 De G. 8c Sm. 584. IMstd. He Davida*s Tmsts 
, 29 L. J. Ch. 116. Apia. Rfi Mower, Edmonds v. 
Cdmonda (1885),. 65 L. J. 200. Beta. Humble v. 
Bowman (1877), 47 L. J. Cb. 62. 

41. .] — A lady being absolutely 

entitled, upon the death of her mother, among 
other property, to the sum of £900, in the hands 
of trustees under the marriage settlement of her 
father & mother, married during her infancy, 
without any settlement having been made of her 
property. The mother died shortly after her 
daughter’s marriage, whereby the £900, with 
other property, became a vested interest in 
possession, & was claimed by the husband in virtue 
of his marital rights ; but the trustees refusing to 
pay him the £900 u:^ess he consented to settle a 
portion of it upon his wife, for her separate use, he 
agreed to do so ; & accordingly the sum of £600 
was paid by them, at the direction of the husband 
wife, to new trustees, upon trust for her separate 
use for life, she being still an infant, & after her 
decease, to such purposes as she should by her last 
will & testament direct or appoint, & in default 
of such direction or appointment, in trust for her 
next of kin : — Held : the limitation of the settle- 
ment gave her but a life estate, with a power to 
appoint. — Hansen v. Miller (1844), 14 Sim. 22 ; 
3 L. T. O. S. 2 ; 8 Jur. 209 ; 60 E. B. 264. 

42. .1 — Husband, in a deed of 

separation from his wife, B., covenanted with 
trustees to assign upon certain trusts for her benefit 
one-half of all property coming to her or him in her 
right, & it was agreed that the other half should 
belong to him absolutely. One of the trustees, 
by will, gave a share of her property to A., a married 
lady, for her separate use for life, with a general 
power of appointment on her decease. She gave 
another share to B., the wife who was separated 
from her husband, for her separate use for life, 
with remainder to her children. By a codicil edie 
revoked the bequest of this last share, & directed 
B. should have her share the same as A. to be 
at her own disposal, independent of her children, 
BO that no part of it should be imder trust, but to 
be entirely at her own disposal, to rive to any 
of her children who may be kind & dutiful to her *’ : 
— Held: the wife, B., took an estate for her 
separate use during her life, & she had a general 


f ewer of appointment. — Ker v, Buxton (1852), 
9 li. T. O. S. 268 ; 16 Jur. 491. 

48. .1 — Buddock V. Poole (1837), 

1 Jur. 980. 

44. .] — Testator by his will after 

bequests & legacies to his wife & two daughters, 
gave to M., a third daughter, £30 per annum during 
her natural life & not to be subject to the debts, 
control or engagement of the present or any future 
husband she might happen to have, ** only she h^ 
the power left of leaving it by her will to be paid 
by my exors., or whom they appoint, out of my 
real property,” & he devised his real property to 
his son, subject to all legacies bequeathed to his 
wife &• daughters. M. by her will, after reciting 
the clause in her father’s will giving the annuity, 
in exercise of the power thereby given, gave & 
devised “ the annuity of thirty pounds ” to her 
daughter T. : — Held : there was no imcertainty 
in tile gift over ; M. had a general power of 
appointment ; & the annuity was a perpetual 
annuity charged upon the real estate. — Townsend 
V. Ascroft, [1917] 2 Ch. 14 ; 86 L. J. Ch. 617 ; 116 
L. T. 680 ; 61 Sol. Jo. 607. 

45. Special power exercisable by will.] — 

Testator, who had lent his brother-in-law £100, 
appointed the brother-in-law one of the exors. of 
ht 3 will, & after giving certain legacies proceeded : 
” I give to my brother-in-law the sum of £600 in 
consideration of his undertaking to be my exor., 
& carrying out my instructions & wishes to the best 
of his ability. The instructions are contained in 
letters addressed to him ” ; & after making another 
bequest proceeded : “I i^ve, devise & bequeath 
all my r^ & personal property of what nature or 
kind soever, not hereinbefore otherwise disposed 
of, to E., to be by her used according to her dis- 
cretion, as regards the interest, during her life- 
time for the benefit of such members of the H. 
family as may from time to time most require it, 
& at her death the piincipal sum is to be divided, 
at her discretion, with the above idea in view. 
She is responsible to no one for the use of the 
interest of the money, & can retain what sum she 
wishes for her own use ; but I wish that, in case 
of her malriage or death, the sum should be reserved 
for the above object, & that no husband she may 
marry shall have any control over the same.” On 
summons ; — Held : E. was absolutely entitled to 
testator’s residuary estate for her life free from any 
trust, with a power to appoint the principal among 
those members of the H. family living at her death 
who most required it, — Be Hyslop, Hyslop v. 
Chamberlain (1894), as reported in 71 L. T. 373. 
Annotation: — Mentd. Re Stowart, Stewart v. MoLaugblln, 
11908] 2 Ch. 251. 

B Where Gift Over. 

(a) In General. 

46. Whether life interest enlarged.] — Devise 
bequest of real & personal estate in trust to 
pay the rents, dividends, etc., to the separate use of 
a married woman for life ; & after her decease to 
convey, etc., according to her appointment ; with 
a limitation over, in case of her death in the life 
of testatrix, or in default of appointment : — Held : 
absolute property, notwithstwding the indication 
of an intention, that the estate should remain in 
the trustee for her life, with powers, inconsistent 
in a great degree with the supposition of her having, 
or being able to acquire, the absolute interest. — 
Barford.v. Street (1809), 16 Ves. 135 ; 33 E. B. 
935. 

AwiuMUm : — Sipld. Hughes e. WeUs (1852), 9 Hare, 749. 

47. .1 — Devise of an estate at irehester 

to devisors granddaughter A. for her life ; 
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remainder to two trustees during the life of A., 
in trust only, to support contingent estates ; & 
after her decease, to all & every the children in 
tail, with cross remainders between them in tail ; 
& in default of issue of all every the children of 
the devisor’s granddaughter, he devised to his 
daughter B. for life ; remainder to such one or 
more of the children of B., as she by deed or will, 
attested by three witnesses, duly executed, should 
appoint, for their lives ; remainder to all & every 
the child & children of such daughter or daughters 
to be appointed by B. as aforesaid ; & if only one 
should be appointed, then to her & the heirs of 
her body ; & if more than one should be appointed, 
then all of them to take their mother’s shares 
per stirpes^ as tenants in common, & not as joint 
tenants ; with cross remainders between them, the 
children of such daughters, as to their mothers’ 
shares in tail ; & on failure of such issue of any 
one or more of such daughters with cross 
remainders to tne others of their issue : & in 
default of such appointment, & of any appoint- 
ment not exhausting the whole fee, the devisor 
gave the estate at Irchester, or saniuch of the fee 
as should not be exhausted by such appointment 
made as aforesaid, to B. for life ; with remainder to 
all her daughters for their lives with cross- 
remainders between them for life ; with remainder, 
during the lives of all the daughters of B. & the 
life of the survivor to support contingent re- 
mainders ; & for default of issue of any or either of 
the daughters tlien living of B. he devised the estattJ 
to B. & her heirs. A. died sole & intestate, leaving 
B. her heir-at-law as well as the heir-at-law of the 
devisor. B. had issue nine daughters, many of 
whom were married & had issue : — Held : B. had 
in the freehold & copyhold lands of the devisor 
an estate for her life, with an ultimate reversion 
to herself in fee. — ^M kdlycott v, .Tortin (1821), 
2 Brod. & Bing. 032 ; 0 Moore, 0. P. 1 ; 129 E. It. 
1109. 

48 . .] — By fine & settlement made after 

marriage, certain lands, of which the wife was 
seised in fee before the marriage, were conveyed in 
her separate use for life, with remainder to the use 
of such person or persons as she, notwithstanding 
her coverture, should appoint ; with remainder, 
in default of appointment, in trust for herself for 
life, with remainder to her two daughters in fee. 
The wife afterwards joined with her husband in 
the deposit of the title deeds of the premises, by 
way of equitable mtge. for securing the repayment 
of the husband’s debts : — Held : the deed of settle- 
ment gave the wife no power of appointing in fee, 
& the mtgec. had no claim upon the estate as 
against the two daughters. — ^L iEWTHWAITB v. 
Clarkson (1836), 2 Y. & C. Ex. 370 ; 7 L. J. Ex. 
Eq. 19 ; 1 Jur. 793 ; 160 E. R. 440. 

49 , ,] — Testator bequeathed to his wife 

£600 per annum for her life, to be paid quarterly, 
& after her death the said annuity to be equally 
divided between six persons, whom he named, or 
the survivors or survivor of them. He also gave 
to each of these six persons £100 per annum during 
their lives, to be paid quarterly, with power to 
leave their said respective annuities at their deaths 
to any persons they might marry, or any children 
they mi^ht leave : but in case of any of them 
dying without exercising such power, then to the 
survivors or survivor: — Held: the gifts over of 
the annuities of £600 A £100 respectively wore not 
gifts of so much stock in the 3 per cents, as would 
produce those annuiHes, but gifts of annuities for 
the req;>ective lives only of the pe]^ns, to whom 
they were limited, as tenants in common. — 
Blewitt V. Roberts (1841), Or. & Ph. 274 ; 10 


Sim. 491 ; 10 L. J. Oh. 342 ; 41 E. R. 495 ; eub 
nom. Blewitt v, Stauffers, 6 Jur. 979, L. C. 


AnnotaHtms Blight v. Hartnoll (1881), 19 Oh. D. 

294; Townsend v. Asoroft, [1917] 8 Ch. 14. Msntd. 
Rngors V. Towsoy (1846), 9 Holt, Bq. 970 : Stokes r. 
Heron (1845), 12 Cl. & Fin. Ifll ; Yates v, Maddan (1851), 
a Moo. & Q. 532 ; Kerr v, Middlosox Hospital (1852). 2 
Do O. M. & G. 570 ; Baynes r. Ridge (1853), 1 Bq. IJep. 
157 ; Ford e. BaUey (1858), 28 L. J. Oh. 225 ; Nloholls v. 
Hawkes (1853), 22 L. J. Oh. 255 : Hedges i?. Hmw 
(1858), 3 De G. & J. 129 ; Mansergh v. Oampbell (1858), 
25 Beav. 544 ; HUl v. Potts (1862), 31 L. J. Oh. 380 ; 
Bent V. OuUon (1871), 0 Oh. App. 235 ; jRe Morgan, 
Morgan r. Morgan (1893), 69 L. T. 407 ; Re Evans, 
Thomas e. Thomas (1908), 77 L. J. Oh. 583. 


50. .] — Testator gave to his nephew E. 

£2,000, & to his nephew W. £2,000, & to his niece 
G. £2,000. “ if they respectively survived him & 
attained the age of twenty-one years, when the 
legacies to his nephews were to be paid : in case 
of the death of either of his nephews or niece 
leaving issue, such issue to take the parent’s legacy 
as by his or her will directed : if no will, equally ; 
but in case of the death of either of such nephews 
or niece before his or her legacy payable his or her 
legacy to go to survivor of nephews & niece during 
the minority of nephews & niece, or any of them ; 
exors. to apply income of legacy for maintenance 
So education ; the legacy of his niece So any share 
she might acquire by death of her brothers, or 
either of them, to bo settled for her ^parate use, 
with power by will to dispose of principal amongst 
children, if any, equally : if no children, to sink 
into residue.” The two nephews siurvived testator. 
So attained twenty-one in his lifetimes ; — Held : 
tlie nephojvs wore entitled only to the income of 
their respective legacies for life, with power of 
appointment among their children, & if no children, 
to the legacies absolutely. — ^Martineau v, Rogers 
(1856), 8 Do G. M. So G. 328 ; 25 L. .T. Ch. 398 ; 
27 L. T. O. S. 129 ; 1 W. R. 502 ; 44 E. R. 4l6, 
li. O. So L. J.T. 

A nrwtalUm : — Befd. Re Hall -Dare, Lo Marohaiit i». I 400 

Warner, (19161 1 Ch. 272. 

61. .] — Testator by his will bequeathed 

to each of the persons thereinafter named, including 
a married niece, for his or her own absolute use, 
£10,000 ” except os hereinafter limited.” After 
l^quoathing certain annuities to three ladies, 
testator dirocted that the legacies to his nieces 
were to be invested, So the interest therefrom, 
together with the annuities, were to be in trust for 
their separate use, So in case any one of the three 
annuitants, or cither of his nieces, should become 
bkpt. or insolvent, or sell, mtge., or dispose of the 
annual sum or interest bequeathed to her, then the 
same should cease So become part of his residuary 
estate as though she were dc^, except in respect 
of his mairied niece, whoso legacy was to go to her 
children according to her appointment, So in default 
to them equally. Upon the death of the married 
niece : — Held : she took the legacy for her life 
only, with remainder to her children as she should 
appoint, So in default to them equally, So therefore 
her husband ought not, in respect of it, to take 
out administration to her. — Re Ware’s Trusts 
(1871),41L.J.Ch.l21; 26L.T.737; 20W.R.142. 

52 , — Testatrix gave real So personal 

estate to trustees upon trust to pay the income to 
E. for life, So hold the capital in trust as E. should 
by will appoint, & in default to pay thereout 
certain legacies. So hold the residue in. trust for 
0. W. ; & in case E. should become of unsound 
mind, to apply the income or any part of it at 
their discretion towa^ her mamtenance So 
support: — Held: while E. was of souBd mind, 
she, together with 0. So W., could, on providing for 
the legacies, dispose of the estate.— -G ardiner v. 
Young (1876), 84 L. T. 348- 
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Sect, 3. — Gift for life tcUh auperadded power: Syb- 
sect. 1, B, (a) (5).] 

58. .] — Testator gave the residue of his 

estate to trustees to pay Qlie income thereof to hp 
four children in equal shares for life, after their 
death, as to the share of each child as he or she 
should by deed or will appoint, &, in default of 
appointment, among his or her children equally ; 
but declared that if the income of the share of any 
one of his children should, from an^r cause, during 
his or her life, cease to be payable into his or her 
hands as an inalienable personal provision, then 
all the dispositions in favour of such child should 
be void, & the subsequent devise should take 
effect ; — Held : the clause of forfeiture was void, 
& each child took an absolute interest in his or 
her share of testator’s estate. — Re Wolstenholme, 
Mabshall V, Aizlewood (1881), 43 L. T. 762 ; 
29 W. 11. 414. 

54. Life Interest in & power over one-half share 
of residue — ^Llfe interest as survivor in other half 
share — ^Power not applicable to whole residue.] — 

A trustee gave each of two daughters the life rent 
of lialf the residue of his estate, & in a certain 
event, which happened, power was committed to 
his daughters respectively to “ convey the fee 
of the share of the residue life-rented by them 
respectively,*’ under burden of the life rent of the 
survivor, & failing the daughters exercising this 
power, the foe was destined over : — Held : although 
the predeceasing daughter had not dealt with her 
half, the surviving one had power to convey only 
the half of the residue. — ^nnant v. Morbis 
(1868), 20 Dunl. (Ct. of Sess.) (U. L.) 7 ; 30 Sc. 
Jut. 493, H. L. 


(h) To Personal Representatives of Donee, 
See, generally, Settlements ; Wills. 

55. Whether life interest enlarged.] — Tes- 
tator bequeathed £700 to his daughter’s hus 
band, his exors., etc., in trust to pay the interest 
to his daughter, for her separate use for life, & 
after her death, to such persons as she should 
appoint by will, &, in default of appointment, to 
her personal representatives. The daughter ied 
without having made any appointment : — Held : 
her next of kin, to the exclusion of her husband, 
were entitled to the £700. — Robinson v. Smith 
(1833), 6 Sim. 47 ; 2 L. J. Ch. 76 ; 68 E. R. 612. 


Armotationa : — Mentd. King v. deaveland (1859), 4 Ho G. &; 
J. 477 ; Re Tumor (1865), 2 Drew. & Sra. 501 ; Stookdale 
V, Nicholaon (1867)* L. 11. 4 Eq. 359 ; Brlg^ v, Upton 
(1871), 7 Ch. App. 376. 

56. .] — ^By a marriage settlement a sum 

of money, the property of the wife, was vested 
in trustees in trust for the separate use of the wife 
during her life, & after her decease in trust for 
the husband during his life, & after the death of 
the survivor, upon certain trusts for the children, 
& in default of children, who, being sons, should 
attam twenty-one, or being daughters, should 
attain that or ma^, in trust for such person 
or persons as the wife should notwithstwding 
her coverture, by deed or will appoint, & in default 
of appointment, in trust to pay & transfer the 
same to the exors. or administrators of the wife ; 
— Held: under the ultimate limitation to the 
exors. or administrators of the wife the fund did 
not belong to the next of kin of the wife, in 
exclimon of the husband, but passed to the 
administratrix of the wife as part of her general 
personal estate. — Daniel v, Dudley (1841). 
1 Ph. 1 ; 41 E. R. 631, L. C. 

pemid. Holloway r. aarkson (1848), 0 Jur. 
923. Apia. AUen r. Thorp (1848), 7 Beav. 78. Consd. 

V Hc-cc CCi.*!), 4 Hare, &99 ; A.-Q. t». 

(1846), 2 Ph. 64. Bm. llaokensle v, Maokende (1861), 


8 Mae* & G. 659 ; Page v. Soper a863), 11 Hare, 321. 
Mentd.’ Johnson v, Johnson (1843), 8 Haro* 157 ; Long v, 
Watkluson (1852), 17 Boav. 471 ; Re Morgan’s Trusts 
(1854), 2 W. H. 439 ; Dixon v, Dixon (1857), 24 Beav. 
129: Re Seymour’s Trusts (1859), 28 L. J. Oh. 765 ; 
Re (3lay, day r. day (1885), 54 L. J. C9i. 648. 

57. .] — Beauests to females, some of 

whom were maiiied & some single, for their 
separate use for their respective lives, & after 
their decease to such persons as they should respec- 
tively appoint ; Sc in default of appointment, to 
their respective exors., administrators, & assigi^ : 
— Held*: each of the legatees, whether married 
or unmarried women, were entitled upon petition, 
without executing any formal appointment, to 
an immediate transfer or payment to themselves 
of the corpus of their shares of the fund. — Hollo- 
way V, Clabkson (1843), 2 Hare, 621 ; 07 B. R. 
216. 


Annotaiiona : — Oonsd. Mackenzie v, Mackenzie (1851), 3 
Mao. & G. 559. Distd. Hughes v. Wells (1852), 9 Haro. 
749 : Taylar v. MilUngton (1858)* 4 Jut. N. S. 204. AM * 
Cambridge v. Rous (1858), 25 Beav. 574. Reid. Page v. 
Soper (1853)* 11 Hare, 321 ; Re Davids’ Trusts (1859), 
John. 495 ; Humble ». Bowman (1877), 47 L. J. Ch. 62 ; 
Re Onslow, I’lowden v, Gayford (1888), 39 Ch. 1). 622. 
Mentd. Smith r. Palmer (1849), 7 Hare, 225 ; Long v. 
Watkluson (1852), 17 Beav. 471 ; Re Seymour’s Tnists 
(1859), John. 472 ; Re day. Clay v. day (1885), 54 
L. J. Ch. 648. 

58. .] — ^Bequest of personalty, in trust 

for the legatee for life, with remainder to her 
appointees by will, with remainder, in default 
of appointment, to her exors. & administrators : 
— Held: the legatee took the capital absolutely. 
— Devatj:* V, Dickens (1845), 9 Jur. 650. 

Annotnlixma : — FoUd. Pago v, Soper (1853), 11 Haro, 321. 
Refd. He Onslow, Plowdcn v. uayford (1888), 39 Ch. D. 
622. 


59. .] — The trusts of some stock were, by 

a settlement, declared to be for A., B., 0., & D., 
equally ; with a proviso, that the shares of females 
should not bo paid to them, but should be invested, 
& the income paid to them for their lives, & that, 
after the death of each such female, the trustees 
should stand possessed of her share for such persons 
as she should by will appoint, &, in default of 
appointment, for the exors. or administrators, or 
other the personal representatives or representa- 
tive of such female : — Held : each female had an 
absolute interest in her share, & had a right to 
a transfer. — St. John v. Gibson (1847), 17 L. J. 
Ch. 96 ; 10 L. T. O. S. 480 ; 12 Jur. 373. 

60. .] — Where trust funds were settled 

to the separate use of a married woman for her 
life, & after her decease upon trust for such persons 
as she should by will appoint, &, in default of 
appointment, for her exors. & ad ministrators, she, 
having become a widow, applied for a transfer 
of the funds to herself & her assignees, offering 
to release her power of appointment : — Held : 
she was absolutely entitled to the trust funds. & 
the order was made accordingly. — ^P age v. Soper 
( 1863), 11 Hare, 321 ; 1 Bq. Rep. 640 ; 22 L. J. 
Ch.l044; 17 Jur. 861; 1W.R.618; 68B.R.1298. 
Annotaiion : — Reid. Re Onslow, Plowdon v, Gayford (1888), 

39 Cta. D. 622. 

61. .] — Testator bequeathed one-third^ of 

his residue to his daughter, her exors., etc., to be 
vested at twenty-one, but not to be payable until 
twenty-five. He declared it should not be subject 
to the control of any husband, but should devolve 
& be settled by deed upon her, as a. feme sole, & 
that the income should not be anucipated, Sc 
that until her marriage, she should only be entitled 
to receive the dividends, & retain the power to 
bequeath the capital byii^. The daughter, being 
unmarried ; — Held : she took absolutely, & was 
entitled to payment of the fund out of ct. on attain- 
ing twenty-one. — Re Young’s Settlebient (1863), 
18 Beav. 199 ; 52 B. B. 79. 
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62 . .] — By a marriage settlement, an 

annuity & policy of assurance were assigned by the 
husband to trustees, upon trust for himself & his 
wife during their lives, & then for the benefit of 
the children of the marriage & in default of children, 
to such person as the husband should by deed 
or will appoint, & in default of appointment, 

** unto the exors. or administrators of the husband 
to & for their own use & benefit ” : — ffeld : the 
exors. took the property as part of the husband’s 
general assets.-^OHNSON v, Bouth (1857), 27 

L. J. Ch. 305 ; 30 L. T. O. S. Ill ; 3 Jur. N. S. 
1048 ; 6 W. R. 6. 

Anfiotaiion : — Reid. Harrington v. Atherton (1864), 4 Now 
Itep. 206. 

63. .] — ^W. B. directed that liis trustees 

should, as to a sixth part of certain funds, transfer 
& pay the same equ^ly unto M. R. & 0. L. &; all 
the other children of G. B.,but as to the shares of 

M. B. &; 0. B. & others, upon trust to pay the in- 

terest, etc., arising tlierefrom unto M. B. & C. B. 
& others, for & during their lives, as tenants in 
common ; & after their respective decease, then 
as to their shares in Die principal moneys, con- 
stituting one sixth part, to pay the shares unto 
such person as M. B. & C. B. & others respectively, 
notwithstanding coverture, should appoint : & 

in default, to M. B. & C. B. & others, their 
respective exors. & administrators, absolutely 
as tenants in common. W. B. then directed that 
the interest to be paid to M. B. & C. B. & other's 
for life should bo for their separate use, etc., dc 
he declared that in case M. B. & C. B. & the others 
named, or either of them, should at any time 
attempt to alienate their rcspectve estates or 
interests under the will, the share, estate., & 
interest of such of them so attempting to alienate 
should immediately go & belong to such person 
^ persons who under the trusts would be next 

itled to the same. M. B. & C. B. after testator’s 
.th, intermarried with J. C. R. & S. L. respec- 
ely ! & M. R. & C. L. now by their bill prayed 
fiat the principal sums constituting their jiarts of 
'.e funds might be declared to belong to them, 
that the trustees be ordered to transfer the 
same : — ffeld : pltfs. were absolutely entitled to 
their shares of the funds. — R ogers v. Bibkhead 
(1867), 3 Jut. N. S. 405. 

64. .] — The property of a married woman, 

settled by an ante-nuptial settlement for her 
separate use for life, with remainder as she should 
by deed or will appoint, with remainder in failuro 
of appointment to her exors. or administratoi's, is 
an absolute settlement for her sole & separate 
use, without restraint on anticipation, & vests 
in equity the entire corpus in her for all purposes. 

A., a widow & administratrix of her dectsased 
husband, who had died intestate, & entitled to 
dower as to his real estate, & to a third of his 
personal estate, being about to contract a second 
marriage, executed with her intended husband a 
settlement, whereby she settled the estate she was 
so possessed of & entitled to, to her sole & separate 
use, with power of appointment by deed or will, 
& with his consent gave a letter instructing her 
bankers to keep separate accounts, & to consider 
any private overdraft by her on her own account 
secured by the administrative deposits in their 
hands. At this time two sums of £6,000 & £8,000 
were in deposit on such account, & subi^quently 
various other sums were, from time to time, paid 
in by her to the same accoimt, & placed at interest 
with the bank, who allowed her to overdraw her 
private accoimt on the streng^ of the arrangement 
so inade. By her will she executed the power of 
appoimanent reserved to her by the settlement. 


& having at the time of her death overdrawn her 
private account to a considerable amount, the 
bankers claimed, as against the parties interested 
under the will, to retain the sums so paid into their 
hands, on account of the administrative account, 
& especially the sums of £6,000 & £8,000, so de- 
posited with them, in payment of the sums due 
to them on account of the overdrafts made by her 
on her private accoimt, & brought a suit to enforce 
such lien : — If eld : whether or not the bankers 
had notice of the settlement (which fact was un- 
certain) the letter of instruction to them by A. 
was a valid execution of the right reserved by her, 
as regarded the two sums of £6,000 & £8,000 then 
in their hands, & in the absence of fraud gave the 
bankeiMS a lion on those sums for any future over- 
draft that might be made in accordance with the 
terms of such letter. — London Chartered Bank 
OP Australia v. Lempriere (1873), L. R. 4 P, 0. 
672 ; 0 Moo. P. C. 0. N. S. 426 ; 42 L. J. P. C. 
49 ; 29 L. T. 186 ; 21 W. R. 513 ; 17 E. R. 674, 
P. C. 

Annotations : Adamson v. Hammond (1873), L. R. 

3 P. & D. 141. Apld. Mayd v. Field (1876), 3 Ch* D. 587. 
Folld. Re Harvey's Estate, Godfrey v, Harben (1879)v.l*^ 
Oh. D. 216. Reid. Oiitiiim v. Hyde (187.'j), 24 W. R. 268 : 
Wainford v. Hoyl (ISIf)), L. R. 20 Eq. 321 ; Paul c. Paul 
(1882), 51 L. J. Ch. 839 ; Re Roper, Roper v. Donoastor 
(1888), 39 Ch. D. 482. Mentd. Re Grlssoll, A’x jp. Jones 
(1879), 12 Ch. D. 484 ; National Bank of Australasia v, 
Uniterl Hand In Hand & Bond of Hope Co. (1879), 4 Anp. 
Cas. 391 ; Pike v. Fltejribbon, Marlin r. Fitssgdbbon (1881), 
17 Ch. D. 464 ; Re HastlTijfH, HaJlott v, Hastings (1887), 36 
Ch. n. 94 : Re Wheeler's Settluit. Tnists, Briggs v, Ryan, 
118991 2 C3i. 717. 

65. .] — ^By a marriage settlement, the 

wife’s real & personal estate was aligned to 
trustees on trust to pay the annual income to 
husband for life, remainder to wife for life, re- 
mainder as she should by deed or will appoint ; 
& in default for her personal representatives. 
The wife predeceased her husband, intestate & 
without issue. After the husband’s death, his 
exors. took out administration of the wife’s esLitcs ; 
— Held : they were entitled to the fund. — Re 
Best’s Settlement Trusts (1874), L. R. 18 Eq. 
686 ; 43 L. J. Ch. 546 ; 22 W. R. 599. 

Annotation : — Consd. Smith r. lllflo (1875), li. U. 20 Eq. 666. 


66. .] — By a marriage settlement made 

in 1878 a fund was settled upon trust to pay the 
income to the wife for life, & during her then 
intended coverture such income was to be for her 
separate use, & after her death the fund was to 
be held in default of children in trust for such 
persons as th© wife should during coverture ^ by 
will, & when discovert by deed or will appoint, 
& in default, if the wife should survive the husband, 
in trust for her, her exors., administrators, & 
assigns. The husband died in 1880. There was 
no issue of the marriage. The lady married again, 
after Married Women’s Property Act, 1882 (c. 76), 
& no settlement was made on that marriage. 
Upon a summons taken out by her & her second 
husband to have it determmed whether she could 
release the power of appointment by will given 
to her by the settlement, &; call for a transfer of 
the settled property : — Held : if the lady had come 
to the ct. immediately before her second marriage 
she would have been entitled to have the settled 
property transferred to her, & Married Women’s 
Property Act, 1882 (c. 76), had added the incident 
of separate use to her interest in such property, 
so that the lady & her husband were now entitle 
to have that property made over to them without 
any release by her of the power. — Be Onslow, 
Plowden V. Gayford (1888), 39 Oh. D. 622 ; 
67 L. J. Ch. 940 ; 69 L. T. 308 ; 36 W. R. 883. 
Annotation : — Omud. Re Davenport, Turner v. King (1894), 
64 L. J. Ch. 262. 
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Powers, 


8ed. 8 . — Qifi for life with euperadded patoer : Sub- 
sect. 1, B, (6), (c) id), C, ; suh-aeci. 2.] 

67. .1 — (1) Testator, who died before 1882, 

by his wul gave property to trustees upon 
trust to pay the income equally to two daughters 
for their respective lives for their separate use, 
& as to the capital declared that the same, being 
equally divided, should be subject to their respec- 
tive appointments by will, & assigned & paid over 
accordingly, & in default of appointment to their 
exors., administrators, or assigns respectively. 
The tinistees had some prior payments to nmke out 
of the capital. The two daughters married after 
1882 ; — Held : on releasing their powers of appoint- 
ment they were entitled to a declaration that they 
were entitled to their shares as absolute owners. 

(2) Tlie direction to pay to the exors., adminis- 
trators, or assigi^ of the life tenant is, in such 
a connection, equivalent to a gift of the reversion- 
ary interest to the life tenant herself ; & by virtue 
of the Married Women’s Property Act, 1882 (c. 76), 
the reversionary interest in such a case now 
coalesces with the life interest, while the testa- 
mentary power can be released. 

(3) There is, however, no occasion for an express 
release of the power where the capital is actually 
paid over to the married woman, a suillcient 
release being implied from the circumstance. — 
Re Davenport, Turner v. King, [1896] 1 Ch. 
361 ; 64 L. J. Ch. 262 ; 71 L. T. 876 ; 43 W. R. 
217; 13 R. 167. 


(c) To Next of Kin of Donee, 

68. Life estate not enlarged.] — Settlement by a 
fenw eole^ in contemplation of marriage, of part 
of her fortime in trust to pay the dividend to her- 
self for her separate use for life, & after her death 
for her intended husband ; & after the death of 
the survivor to transfer the capital according to 
her appointment, by will ; & in case she should die 
^thout appointment, & he should bo then dead, 
in trust for her next of kin, their exors., etc., 
according to the Statute of Distribution, 1670 
(c. 10) : — Held : an interest for life only in the 
widow, with a power of disposition by will. — 
Anderson v. Dawson (1808), 16 Ves. 632 ; 33 
K. R. 866. 

Anfu^mions Qodsol v, Wolib (1838), 2 Keen, 99. 

Befd. Holloway v. darkson (1843), 2 Hare, 521. 

69. .] — ^A gift by will of real & peraonal 

estate to L. for fife, & then to L.’s husband for 
life, & then to her appointees by deed or will, 
& in default to her “ next of kin according to the 
Statute of Distribution of personal estate ; &; 
in the like shares & proportions as if she liad died 
without having been married ” ; with a direction 
to L. to appomt trustees, in whom the property 
was to be vested upon the above trusts. Ij. died 
in the lifetime of testatrix, leaving testatrix, who 
was her mother, . &> one other person, who- was 
the only child of her only sister, her next of kin 
according to the statute :—IIeld : the gift to the 
next of kin had not lapsed. — ^Nichols v. HAviiiAND 
U866), 1 K. & J. 604 ; 1 Jur. N. S. 801 ; 69 
B. R. 668 ; sub nom, Nichols v. Haviland, 
Haviland V, Leighton, 26 L. T. O. S. 62. 

(d) To Heirs of Donee. 

See, rww. Law of Property Act, 1026 (c. 20), 
B. 131 ; Real Property. . 

70. AppUoaUon of rule in Shelley’s ease— Re- 


mainder to heirs— Estate for life eoalesees with 
reminder.] — (1) By a will made in 1838 testatrix 
devised a freehold messuage unto trustees, their 
heirs & assigns, upon trust for her daughter during 
her life, &; after her decease upon such trusts for 
the laii^ul child or children of the daughter as 
she should by deed or will appoint, & “ in default 
of such appointment ” in trust for her daughter’s 
right heirs. Testatrix directed that the receipts 
of her daughter should be a discharge to the 
trustees, that the messuage should be enjoyed 
by her daughter free from the debts, control, 
or engagements of any husband with whom she 
might intermarry, &; that the trusteees might 
reimburse themselves. Testatrix authorised the 
trustees, their heirs or assigns, also to sell the 
messuage with the consent of her daughter “ or 
other the persons or person who shall be beneficially 
interested under the trusts.” The daughter after 
her mother’s ^ death granted the messuage to 
defts. in fee simple, & died without having been 
married. Pltf., her heir-at-law, having brought an 
action to recover the messuage : — Held : the 
messuage was devised to the trustees in fee simple 
at law ; the limitation to the right heirs of the 
daughter in default of an appointment to her 
children was a remainder not an executory 
devise ; both the estate for life devised to the 
daughter & the remainder to her right heirs were 
equitable estates ; consequently the estate for 
life & the remainder to the right heirs coalesced 

S ursuant to the rule m Shelley's Case (1681), 1 
o. Rep. 93b, the daughter could make a valid 
disposition of the fee simple, & defts. were entitled 
to the messuage. 

(2) A power given by will to a tenant for life 
to appoint to his children, with an express limita- 
tion over “ in default of such appointment ” 
cannot be construed as conferring upon the childre 
any estate or interest in default of the exercise 
the power of appointment, at least in the absef?®*’ 
of provisions extending the operation of the powr^ 
— Richardson v. Harrison (1886), 16 Q. B. 

86 ; 66 L. J. Q. B. 68 ; 64 L. T. 466, O. A. 
AnnoiiOiona: — Aa to (1) Reid. Evans r. Evans, [1892] 2 Ohf 
173. Oenerdlly, Mentd. Re Brooke, Brooko v. Dickson, 
[1923] 2 Ct. 265. 

71. Accompanied by words of dis- 

tribution.J — Where an estate is given for life, &; 
the remainder to the ” issue ” is accompanied by 
words of distribution & by words which would 
convey an estate in fee or in tail to the issue, the 
estate of the first taker is limited to an estate for 
life, & that whether the estate is given in fee to the 
issue by the usual technical words ” heirs of the 
body,” or by implication. By a will made in 
ISOo, testator devised lands to his son B. for life, 
with remainder to trustees to preserve contingent 
uses ; &, from & after the decease of B. ” to the 
use of all dt every the issue, child, or children of 
the body of B. lawfully to be begotten, in such 
shaj'es & proportions, manner & form, as B. by 
deed or shall limit, appoint, or devise the 
premises ” ; &, ” in default of such issue,” to the 
use of other sons of testator & their heirs, as tenants 
in common ; — Held : B. had power to appoint to 
his children in fee, & althou^ there was no gift 
to the issue or children in default of appointment, 
they, under the terms of the will, took the some 
estate as B. had power to appoint to them, viz. 
an estate in fee ; &, therefore, the first taker, B., 
was entitled to an estate for life only, & not to 
an estate tail.— Bradley v. Cartwright (1867), 


, PART 111, BKOT. 8, 8UB-8B0T. l.—B. (o). 

j. Foawre of appointment to third party-^Whdher next o/ JUn toJto.)— Hiqoinson v. Kmat (1898), SO O, B. 68.-~OAN, 
.1—Sharpr V . M'Gall, [1903] 1 1. B. 179.— IR. 
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L. B. 2 C. P. 6H ; 36 L. J. C. P. 218 ; 16 L. T. 
687 ; 16 W. B. 922. 

Annotation : — Distd. Klchardson r. Harrison (1885)» 16 
Q. B. D. 85. 

72. . .] — ^BROoiaiAN V. Smith, 

No. 17, ante, 

78. .] — ^By a deed of convey- 

ance lands were limited to the use of nB. & 
assigns during his life without impeachment of 
waste, with an ultimate limitation to the use “ of 
such person or persons as at the decease of E. 
shall he his heir or heirs-at-law, & of the heirs 
& assigns of such person or persons ” : — Held : 
the rule in Shelley's Case ((1581), 1 Co. Bep. 
93b) did not apply, & E. took, not an estate in 
fee simple, but merely a life estate, with a con- 
tingent remainder in fee to the person or persons 
who at his death answered the description of his 
heir or co-heirs-at-law. — Evans v, Evans, [1892] 
2 Ch. 173 ; 61 L. J. Ch. 456 ; 67 L. T. 152 ; 
40 W. B. 465 ; 36 Sol. Jo. 425, C. A. 

Annotations; — CoDSd. Be DavlBon’s Setilmt., Cattermole 
Daviflon v, Munby, [1913] 2 Ch. 498. Mentd. Re Wotkliw, 
Maybury v. Lightfoot. [1912] 2 Ch. 430. 


74. .] — ^By her maniage settle- 

ment D. conveyed cei^in freehold & copyhold 
hereditaments to trustees to hold in trust for her 
during her life for her separate use, & after her 
death in trust for such person or persons & in 
such manner as she should by her will appoint, 
& in default of & until such appointment & so far 
as no such appointment shoida extend “ in trust 
for the heir-at-law of D.** : — Held : the rule in 


Shelley's Case ((1581) 1 Co. Bep. 93b) did not 
fl-pply* & under the limitations of the settlement 
Mrs. D. took an estate for life ; the person who at 
her death answered the desciiption of her heir-at- 
law took an estate for life, & there was a resulting 
trust in favour of Mrs. B. as settlor . — Be Davison’s 
[.BMENT, Cattermole Davison v, Munby, 
. Ch. 148 ; 109 L. T. 666 ; 


|3] 2 Ch. 498 ; 83 L. J. < 
^j.,J^>l. Jo. 50. 

tl| 

C, Life Estate Sevi 

y rtvL rr.M.wA 


! Severed from Power, 

/ 75. Tenant for life may take absolutely.] — 

Devise to one for life, & after to her issue, & if 
she has no issue, power to dispose thereof at her 
will & pleasure ; the contingency of issue never 
happened : — Held : she took a fee. — Goodtitlb 
d. Pearson v, Otway (1753), 2 Wils. 6 ; 95 B. B. 
656. 

76. •' -Testator gave a real & personal 

estate in trust, for the separate use of his wife 
for life, with remainder to his children, & in case 
all Ids chUdren died under twenty-one, then unto 
his wife, to wall as she might think right. The 
cl^dren all died under twenty-one ; — Held : the 
wife took an absolute interest, & not a life estate, 
with power of appointment by wall. — Lomas v. 
Matthews (1835), 4 L. J. Ch. 238. 

77. .1 — A sum of stock was held in trust 

a lady for life, then for any husband for life, 
Yiif>^he should appoint to him, & subject 
in children ; &, in default 

thereto, uses as she shoiild appoint, 

of childre«<^’io age of sixty-eight, having never 
The ladyJ a.ppointed the fund to herself & 
been zna/ ower of appointment in favour of 
I’eleas^^^ children : — Hdd : she was entitled 
herhv^or of the capital. — Miles v, Knight 

J. Oh. 468 ; 12 L. T. O. S. 03. « 

00 P ^.] — ^Testator directed his property to 

Placed in the funds, & the income to be paid 
i^his wdfe for her life. After her death he 


/Miueatbed two legacies of £6,000 & £1,000. The 
remainder of his property he left “ at the dis- 


posal of his wife, if slie remained a widow. If 
she should marry, she was to have no control over 
his property, but the exors. were to pay her an 
annuity during her life ; & the remainder^ of 

testator’s property, after paying the above legacies, 
was to bo divided among his nephews & meces 
Held : the widow, who did not marry again,^ took 
the capital of the residue, subject to the legacies.^ 
Nowlan V, Walsh, Nowxan v, Wilde (1851), 
4 De G. & Sm. 584 ; 17 L. T. O. S. 292 ; 64 B. B. 


967. 

Annotation: — Dif4d. Pennook v, Pennock (1871), L. H. 13 
Eq. 144. 

79. .] — Testator gave a fund to A. for 

life, & afterwards to his surviving children, but 
if he died without any, he gave one half of it ‘to 
be disposed of as A. should think proper.** 
son never married : — Held : he took an absolute 
interest in the one half, & not a life interest, with 
a power of appointment. — Re Maxwell’s Will 
(1857), 24 Beav. 246; 26 L. J. Ch. 854 ; 30 
L. T. O. S. 49 ; 3 Jur. N. S. 902 ; 53 E. B. 352. 
Annotation: — Distd. Pennook v . Ponnock (1871), L. U. 13 
Eq. ]44. 


Sub-sect. 2. — Superadded Power of Using 
Capital. 


80. Whether life interest enlarged to absolute 
interest.] — Testator bequeathed the residue to 
ti*ustees upon trust to permit his wife to receive 
the annual produce during her life, & al^ to apply 
to her owoi use such parts of the capital as she 
should think proper, & after her decease to stand 
possessed thereof, upon trust for such persons as 
she should by wall appoint, & in default, upon 
trust to pay certain legacies ; — Held : the wadow 
took a life estate only, with power of disposition 
of the capital during her life & of appointment by 
will, & not an absolute interest. — Scott v, 
JossELYN (1859), 26 Beav. 174 ; 28 L. J. Ch. 297 ; 
32 L. J. O. S. 250 ; 5 Jur. N. S. 560 ; 53 B. B. 803. 
Annotation : — ^Distd. Re Ryder, Bnrton v, Koorsloy, [1914] 1 

Ch. 865. 

81 , ,■[ — Testator bequeathed the income 

of his residue to his widow for life, but desired 
“ that in case anything should occur that her 
income is not sufficient, she shall be at liberty 
to go to the principal.** lie gave the residue to 
his brothers. The residue only produced £30 a 
year, & the wddow claimed the whole capital : — 
Held : she was only entitled to S4 much of the 
capital as, with the income, would a^ord her a 
maintenance suitable to her station in life. — Be 
Pedrotti’s Will (1869), 27 Beav. 583 ; 29 L. J. 
Ch. 92 ; 1 L. T. 390 ; 6 Jur. N. S. 187 ; 54 E. B. 


231. 

Annotations : — ^Distd. Rc Richards, Uglow v, ffiohai^, 

M l Ch. 76. Reid. Re Ryder, Burton v, Koarsley, 
1 Ch. 865. ^ 

82. .] — Testator gave to his wife all his 

copyhold, freehold & personal estate to her 
absolute use, & to her heirs, exors., etc. ; also his 
personal, leasehold & general possession, to &; 
for her use, & the use of his children. He also 
authorised her to appropriate any part thereof 
for her immediate use, & for that of her children : — 
HM : was a to the wdf e & cliildren as 

joint tenants, with a power to the wife to appro- 
priate for immediate use, as in the words of the 
will. — Curtis v, Graham (1864), 10 L. T. 734 ; 12 


W B. 998. 

88.* ■'.] — Testator gave to his wBe the rents 

& interest of all property for her life, but still 
giving her liberty to sell & dispose of the whole or 
any part of the property if she should think proper 
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Sect. 3 . — Gift for life toUh superadded power : Siib- 
sect, 2. Sects. 4 <fe 6 ; Sub-sect. 1.] 

BO to do ; & he directed that a1] his property 
remaining at her death should be divided into two 
equal pai^, one moiety among six persons, & the 
other moiety among three, but that if any of the 
■nirift legatees should die before receiving their 
share, having no child, such legatee’s share should 
be equally divided between the other legatees : — 
Held: testator’s widow took only a life interest 
in the property. — Hose v. Rowe (1809), 21 L. T. 
349; 17W. R. 1077. 

84. .] — Testatrix by ivill appointed 

cettain real estate to her husband upon trust for 
his own use for life, “ with power to take & apply 
the whole or any part of the capital arising there- 
fi*om to & for his own benefit,” after his decease, 
” subject as aforesaid,” over to other persons. 
The husband died without exercising the power : — 
Held : he had only a life estate, & the property 
went to the persons to whom it was given in 
remainder after his decease. — Pen nock v, 
Pennock (1871), L. R. 13 Eq. 144 ; 41 L. J. Ch. 
141 ; 26 L. T. 091 ; 20 W. R. 141. 

Annotations .—Dfatd. Re Ryder, Burton v. Kcarsloy, [1914] 

1 Ch. 865. Befd. Re WUcook*H Trutiis (1875), 24 W. R. 

290. 

85. .] — Testator by his will gave all his 

property to his widow ” for the tei*m of her natural 
life to be disposed of as she may think proper for 
her own use & benefit according to the nature & 
quality thereof,” & ” in the event of her decease, 
should there be anything remaining of the property 
or any part thereof,” he gave ” said part or parts 
ther^if ” to certain persons : — Held : the widow 
had no power to dispose of the propeity by will, 
& on her death it went to the ulterior takers named 
in the husband’s will. Qii, : whether she took 
anything more than a life estate with a right to 
enjoy the property in specie. — Re Thomson’s 
Estate, IIehihng v. Barrow (1880), 14 Oh. D, 
2(53 ; 49 L. J. Oh. (522 ; 43 L. T. 35 ; 28 W. R. 
802, 0. A. 

Annotations : — Ooiisd. Re Poundor, Willlama v. Pounder 

(1886). 66 Ii. J. Ch. 113 ; Re Ryder, Burton r. Kearrilcy, 

J19H]^1^ Ch. 865. Bold. Re Sheldon & Kemble (1885), 53 

86. .] — Bequest of the income of an 

estate to testator’s wife for life with a direction 
that ” in case such income shall not be sufficient 
she is to use such portion of ” the capital ” as she 
may deem expedient.” On wife’s decease ” what 
is left ” of the capital to be divided among certain 
residuary legatees : — Held : the wife has a general 

S ower of appointment over the capital during her 
fe. Qu . : whether the wife .can appoint by will. — 
Rc Richards, Uglow v. Richards, [1902] 1 Ch. 
76 ; 71 L. J. Ch. 66 ; 86 L. T. 462 ; 60 W. R. 90 ; 
46 Sol. Jo. 60. 

* — ^FoUd. Re Rydop, Burton v. Eearsley, [1914] 
1 C]h. 866. 

87. .] — Testatrix appointed her husband 

& another person (who disclaimed) her exors. 
& trustees, & gave her real & personal estate to 
her trustees upon trust for sale & conversion & 
investment of the proceeds, & to stand possessed 
thereof upon trust as to one-third of the income 
to pay the same to her mother (who predeceased 
testatrix) during her life, after her death to pay 
the same to her husband until he should marry 
again or die, &; as to the remaining two-thirds of 
the income upon trust to pay the same to her 
husband until he should marry or die, & 

she thereby authorised her husband so long as 
« entitled to the income of part of the wmole 
of her estate to apply such portion of the corpus 
of her estate as he should thi^ fit for his owm use 


& benefit, & subject as aforesaid gave her estate 
for certain charitable puraoses. Testatrix died 
in 1910. Her husband did not marry again, & 
died, having by a deed poll appointed the corpus 
of testatrix’s estate to himself & for his own 
absolute benefit : — Held : on the true construc- 
tion of testatrix’s wdll the husband had power in 
his lifetime to appoint the corpus of the whole 
estate to himself absolutely, & he became 
absolutely entitled under the joint effect of the 
will & deed poll . — Re Ryder, Burton v. 
Kbarslby, [1914] 1 Ch. 865 ; 83 L. J. Ch. 653 ; 
110 L. T. 970 ; 68 Sol. Jo. 656, C. A. 


Sect. 4. — ^INDEFINITE GIFTS WITH SUPFJRADDED 
POWER. 

88. Gift of property with full power of dis- 
position.] — Daniel v. Uply (1626), I^at. 39, 134 ; 
W. Jo. 137 ; Noy, 80 ; 82 E. R. 264, 312 ; sub 
nom. Danyel v. Ubley, Beni. 178. 

Annotations: — Conid. Crockett v. Crockett (1848), 2 Ph. 

553. Held. Grange v, Tlvln* (1665), O’Bridff. 107 ; 
Loufev. Saltlnsrston (1674), Preem. K. B. 176 ; Thomllnson 
V. Difirbton (1712), 1 SiOk. 239 ; Marlboroiiffh v. Godolphln 
(1750), 2 VoH. Sen. 01 ; Compton v. (3olllnson (1790), 1 
Hy. Bl. 334 ; Doc d. GUI v. Pearson (1805), 6 East. 173 ; 
Re Mocleay (1875), L. R. 20 Kq. 186 ; Re Rosher, RoHhor 
w. Rosher (1884), 26 Ch. D. 801. Montd. Potty v. Goddard 
(1662), O'Brldgr. 35 ; Ward v. S. B. Ry. (1860), 6 Jur. N. S. 
890. 

89. .] — Tenant in fee simple devised land 

to his wife, lier heirs & assigns, for ever, ” with the 
intention that she may enjoy the same during her 
life, & by her will dispose of the same as she thinks 
jiroper ; — Held : the wife took a fee, though, in a 
later part of the will, the devisor limited lands in 
fee by using the words “ heirs & assigns for ever,” 
wdthout any additional words. — Dob d. Herbert 
V. ’Thomas (1835), 3 Ad. & El. 123; 111 E. R. 
360 ; sub nom. Doe d. Herbert v. Lbvtis & 
Thomas, 1 Har. tfc W. 231 ; 4 Nev. & M. K. B. 
697. 


Annotations : — ^Befd. Archibald v. Wright (1838), 9 Sim. 161 ; 

Holmes v. Godson (1856), 8 Do G. M. & G. 152. 

90. .] — S. by will gave his real & personal 

estate to his brother J., with full power to sell & 
dispose thereof by deed, writing, will, or otherwise, 
& appointed him ” sole exor.” ; but in case J. 
should not dispose of the real & personal estate, 
or any part thereof, & not otherwise, testator gave 
the same, or such part thereof as he should not 
dispose of, to H. for life, with remainders over ; 
& appointed another exor. ’ Testator made various 
dispositions with special reference to the 
alternative of the survivorship of himself or J. 
J. died in testator’s lifetime ; — Held : taking into 
consideration the whole will, the gtft to J. must be 
read as a gift to him for life with an absolute 
power of appointment, & with a gift over if J. 
should die before testator, or if he should survive 
but not dispose of the estate ; & in thok event 
which had happened the gift over was valid. — 
Re Stringer’s Estate, Shaw v. JoNS%^)bb 


(1877), 6 Ch. D. 1 ; 46 L. J. Ch. 63 a 37 L. T. 
233, 25 W. B. 816, C. A. 

Fowler, [19171 9 

Ch. 307. Mantd. Re Lowman, Doyenhi pester. [1895] 
2 Ch. 348 ; Daltoo v. Fitzgerald, [18v i g Ch. §6 : Re 
Anderson, Peglor v. Gillatt, [1905] 2 Ch. v 

91. subject toi^Bv^ent of 

his debts & funeral & testimentary5(R» 
testator gave all his property to his wife 
absolute use benefit, so that during her 
for the purpose of her maintenance & supporw 
shall have the fullest i>ower to sell & oi^os^ 
my estate absolutely. After her death, as to 8u< 
parts of my . . . estate as she shall not have so 
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or disposed of as aforesaid, subject to payment 
of my wife’s funeral expenses, I give . . • the 
same ” in trust for sale for the benefit of other 


g ersons. The wife was also appointed sole extrix. 

•n testator’s death his widow took possession of 
his estate, & his debts & funeral & testamentary 
expenses were paid during her lifetime. At her 
death a considerable port of the estate remained 
unsold & undisposed of ; — Held : the widow took 
an absolute interest, & the part undisposed of 

? assed by her will. — Re .Tones, IIiciiardb v. 

ONES, [1898] 1 Ch. 438 ; «7 L. J. Ch. 211 ; 78 
L. T. 74 ; 46 W. R. 313 ; 42 Sol. .To. 269. 

AnnntatioTM ;--Di8td. Re Sanford. Sanford r. Sanford, [19011 
1 Ch. 030. Consd. Hoberts v. Thorp (1011), 56 Sol. Jo. 13. 


92 , -.] — Testator by his will, dated in 

1894, devised certain real estate to his two sons 
in strict settlement, & also gave tlu^iiL certain 
personal estate. He gave the residue of his re4al 
& personal estate to his wife absolutely, & ap- 
pointed her extrix., during her life & his sons 
executors on her death. By a codicil, dated in 
1898, he revoked Jiis will & gave all his pro- 
perty 1^) his wife, “ so that she may have full 
possession of it & entire power & control over it, 
to deal with it or acjt with regard to it as she may 
think proper.” In the event, liowever, of her 
not surviving him, or dying ” without liaving 
devised or appointed ” the whole or any part of 
his property, then he declared that his will should 
take effect as if his codicil had not been made ; 
& he appointed his wife extrix. of Ids codicil 
during her life : — Held : tlie wife took an estate 
for life only with a general power of appointment. 
— Re Sanpoud, Hanford v. Sanford, [1901] 1 
Ch. 939 ; 70 L. J. Ch. 501 ; 84 L. T. 456. 
Annotation: — ^Refd. Ilolierts r. Thorp (1911), 56 Sol. Jo. 13. 


93. Gift to trustees for use of wife — With 
power of appointment after death.] — O’Keate v, 
Caltuorpe (1739), cited in 8 Ves. at p. 177 ; 32 
E. R. 321, L. C. 

Annotations: — Reid. Spoiiing v, Rochfort- (1803), 8 Vos. 

164 ; llichardB v. Chambers (1805), 10 Ves. 580. 

94. .] — A sum of money in the 

public funds being given by will trusttics for the 
separate use of a, feme covert & to be subject to her 
appointment after her death ; the wife made an 
appointment of this money to her husband ; & 
on bill filed by husband & wife against trustees 
to transfer this fund, the ct. on examination of 
the wife decreed the same accordingly. — 
Frederick v. Hartwell (1785), 1 Cox, Eq. Cas. 
193 ; 29 E. R. 1124. 

95. .] — O. granted & devised to 

trustees certain freehold property for the term of 
ninety-nine years, at a peppercorn rent, upon 
trust, to permit his wife & such persons as she 
should by will bequeath the same, to take to his, 
her or their own use & benefit the lents, etc., of 
the lands for the term of ninety-nine years, 
exclusively of any husband of his wife. The wife, 
after her husband’s death, conveyed her interest 
in the property to certain persons represented by 
deft. & subsequently made her will, giving the 
property to pltf. ; — Held : the wife of O. took the 
property for the whole term, of ninety-nine years, 
& not merely a life estate, with remamder to such 
persons as she should appoint by wW ; & idie had 
conveyed away all her interest to ^ffc.— Glover 
V. Hall (1849), 16 Sim. 568 ; 18 L. J. Ch. 305 ; 
00 E. R. 995. 

96. Gift Interest to children — With power to 
* dispose of share by will.] — Testator made an inde- 
finite bequest of the interest of his residue to a class 
of children equidly, with a declaration- that they 
should have the right to will away their shares on 


their deaths. There was a gift over, if they should 
omit to make their wills ; — Held .• they took 
absolute vested interests & not a life interest, with 
a power to bequeath, & the gift over was void for 
repugnancy. — aVbale v. Ollive (No. 2) (1863), 
32 Beav. 421 ; 65 E. R. 166. 

97. Power of appointment of Income by will.] — 
A testamentary power of appointing the income of 
personal estate was given by deed. ” Subject 
to sucli appointment ” of the income, truste of 
the capita were declared : — Held : the power 
extended to the capital . — Re T/Hbrminibr, 
Mounsey V. Buston, [1894] 1 Ch. 676 ; 63 L. J. 
Ch. 496 ; 70 L. T. 727 ; 8 R. 698. 


Sect. 5.— ABSOLUTE GUT WITH POWER. 

Sub-sect. 1. — ^Where No Gift Over. 

98. Whether amounting to absolute gift — 
General power.] — A. by will devises his land to B. 
in fee, paying £400, whereof £200 to bo at the dis- 
posal of his wife by her wiU, to whom she should 
think fit. The wife dies intestate, her adminis- 
trator shall have this £200, the property thereof 
being absolutely vested in the wife. — R obinson v. 
Dusgate (1690), 2 Vern. 181 ; 23 E. R. 719. 
Annotations : — Apld. Maskolyuo v. Moskelyno (1775). Amb. 

750. Oonid. Biirkland r. Barton (1793), 2 Hy. Bl. 136. 
Apld. HiKoii V, Oliver (1806), 13 Vos. 108. Dbtd. Hanson 
V. Miller (1844), 14 Him. 22. Beld. Bol Mottivaboo v. Bai 
Mamoobal (1897), 13 T. L. R. 307. 

99. .] — Upon a settlement of lands 

to be sold in trust for several pui'poses, the residue 
is given to B. & liis heirs, reserving only £200 to 
be paid to such person as the donor should by 
writing under his hand direct, who died without 
any such dii'cciion, the £200 will go to his heir, 
& not to B. or his assigns. — A non. (1721), 1 Com. 
346 ; 92 E. R. 1104 ; sub nom. Emblyn v. Freeman, 
Free. Ch. 641. 

Anmtiations : — Reid. Digby v. Legard (1774), 2 Dick. 500 ; 
Floiehor r. Ashburaor (1779), 1 Bro. O. (3. 497 : Sidney 
V. SbeUoy (1815), 19 Vos. 352 ; Ue Cooper's Tnists (1853), 
23 L. J. Ch. 27. n. ; Smith v. Lomas (1864), 33 L. J. Ch. 
578. Mentd. Hewitt v, Wright (1780), 1 Bro. C. C. 86. 

100. .] — Bequest of £300 to A. to 

dispose of by will : — Held : an absolute interest 
in A. — ^Maskelyne v, Maskelyne (1776), Amb. 
760 ; 27 E. R. 484. 

Annotation : — Apld. Hlxon V, Oliver (1806), 13 Ves. 108. 

101. .] — Elton r. Shephard (1781), 

1 Bro. C. C. 632 ; 28 E. B. 1282. 

Annotations : — Apld. Haig e. Swinoy (1823), 1 Sim. Sc St. 
487 ; lie Cow'ard, Coward v, Larkman (1887), 56 L. T. 
278. Reid. Adamson r. Armltago (1815), 19 Vos. 416; 
Strel^h r. Watkins (1816), 1 Madd. 25.3 ; Oldman v. 
Slater (1829), 3 Sim. 84 ; Rlshton r. Cobb (1839). 5 My. Sc 
Cr. 145. 

102. .1 — Bequest to testator’s wife 

of £6f a year for fife, ” & the sum of £300 to 
dispA of as she thinks proper to be paid after 
her death,” & a leasehold house & furniture for 
life : — Held : an absolute interest in the £300 
transmissible to the administrator, not a mere 
power of appointment. — HixoN v. Oliver (1806), 
13 Ves. 108 ; 33 B. R. 236. 

Annotation .-—Reid. Bal Mottivaboo v. Bai Mamoobal (1897), 
13 T. L. 11. 307. 

103. .] — Bequest to a woman of the 

dividends of a sum of stock for her separate use, 
with a direction that at her death she might leave 
it to her childi*en, or whom she might choose ; — 
Held: an absolute gift, & she was entitled to 
pairmcnt. — S outhouse v. Bate (1861), 16 Beav. 
132 ; 18 L. T. O. S. 218 ; 61 E. R. 727. 

104. .]— Watts v. Campbell (1860), 

2Giff. 112; 66E.R. 48. 

105. Special power.J — Testator be- 

queathed the remainder of his proiierty to his 
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I, 6 . — AhsohUe gift wUh power: Sub^sects* 1 
2. Sects. 6 <fe 7.] 

Bister, B., to dispose of amonrat her children as 
might think proper : — Held : B. t ook no 
interest in the residue, — Blakbnby v. BI4AKEKEY 
(1838), 6 Sim. 52 ; 58 E. B. 615. , , ,, , „ 

106. .] — Testator directed that a}l 

his property should be at the disposal of his wife, 
for herself & her children : — Held : the wife was 
either a trustee with a large discretion as to the 
application of the fund, or had a power in favour 
of the children, subject to the Jife estate in her- 
self. — C rockett v, Crockett (1848), 2 Ph. 663 ; 
17L. J. Ch. 230; 10 L. T. O. S. 409 ; 12 Jur. 234 ; 
41 E. B, 1067 ; prevvma proceedings (1842), 
Hare, 461. 

AnnotationH: — OoDSd. Webb v. Wools (1852), 2 Sim. N. S. 
2G7. FoUd. Hart v, Tribo (1854). 18 Beav. 215. Dilltd. 
Bibby v. Thompson (No. 1) (1863), 32 Beav. 646. ixmtd. 
Lombe v, Eames (1871 ). 6 CSi. App. 597. Befd. Alexander 

V. Alexander (1856), 27 L. T. O. S. 333 ; Smith v. Smith 
(1856), 2 Jur. N. S. 967 ; Byne t;. Blaokbuni (1858), 26 
Beay. 41 ; Ward v. Giey (1859), 26 Beav. 485 ; Izod v, 
Izod (1863), 1 New Hep. 462 ; Armstrom; v. Armstrong 
(1869), 38 L. J. Ch. 463; Grocuo v. Greene (1869), 17 

W. H. 487 : Hloks v. Boss (1872). L. U. 14 Eg. 141. 
Mentd. Hodgson v. Green (1842), 11 L. J. Ch. 312 ; Thorp 
V. Owen (1843), 2 Hare, 607 : Salmon v. Tldmarsh (1859), 
5 Jur. N. S. 1380 ; Newill v. NewiU (1872), 7 Ch. App. 253. 

107. .] — (1) A bequest by t^tator 

of £100 to his wife “ for her present expenses of 
herself & the children ” : — Held : to bo an absolute 
gift to the wife. 

(2) Testator gave his wife £4,000 “ to be used 
for her own & the children’s benefit, as she shall in 
her judgment & conscience think fit, being con- 
vinced that it will be disposed of conscientiously & 
properly by her, for the purposes mentioned ; at 
the same time recommending her not to diminish 
the principal but to vest it in govt, or freehold 
securities” ; this was a gift to the wife for 

life, to be employed, in such manner as she should 
thi^ fit, for the benefit of herself & the children, 
she fairly & honestly exercising that discretion ; 
&, subject to such life estate, the children took an 
interest in the capital. — H art v. Tribe (1864), 
18 Beav. 216 ; 23 L. J. Ch. 462 ; 23 L. T. O. S. 
124 ; 2 W. B. 289 ; 52 E. B. 85. 

Annotation : — As to (2) Apld. Curnlck v. Tucker (1874), L. II. 
17 Eg. 320. 

108. .] — Bequest to A. for life, & 

after her decease to B. or his heirs, in such manner 
as he might deem proper. B. died, without 
appointing, before A . : — Held : a ^;ift by substitu- 
tion, to the next of kin of B., at his & not at A.’s 
death, according to the Statute of Distribution, 
1670 (c. 10), as tenants in common & in the 
proportions fixed by the statute. — ^J acobs v. 
Jacobs (1863), 10 Beav. 667 ; 22 L. J. Ch. 668 ; 
21 L. T. O. S. 97 ; 17 Jur. 293 ; 1 W. B. 238 ; 
61 E. B. 896. 

AnnoUUUms : — ^Apld. Bullock v. I)owuo8(1860), 9 H. L. Gas. 

1. Bdid. Doody v. Higsins (1856), 2 K. &; J. 729 ; Berens 
V, FeUowes (1887), 56 L. T. 391. Mentd. Low v. Smith 
(1856), 25 L. J. Ob. 503 ; Re Bromby (1900), 44 Sol. Jo. 
675. 

109. .] — Testator bequeathed his re- 

sidue to his wife, ” with power for her to dispose 
of the same ” amongst his children or any of them, 
for such interest, temporary or lasting, as she 
should see most fitting: — Held: the v^e took 
absolutely.— H owarth v. Dewell (1860), 29 
Beav. 18 ; 6 Jur. N. S. 1360 ; 9 W. R. 27 ; 64 
B. B. 631. 

AnncAaiUm : — AjUA, Lambo v, Eames (1870), L. R. 10 Eq. 
267. 

110. .] — Testator appointed his wife 

sole extrix.i & left to her all his property, landed 
& personal, of every descripidon, for her sole use ' 
dt benefit, in the fuU oonfid^aoe that she would so 


dispose of it amongst aU their children, dur^ 
her lifetime & at her decease, doing equal justice 
to all of them : — Held : the wife took a life 
interest, with a power of appointment amongst 
the children as she might think fit. — Cxjrnick i\ 
Tucker (1874), L. B. 17 Eq. 320. 

Annotations : — Oonsd. Le Marohant v. Le Marchant (1874), 
L. R. 18 Eq. 414 : Re Adams & Konsiu^n Vestry (1883), 
24 Ch. D. 199. Bold. -Re WUlIamsTwHll^ v. Williams, 
[1897] 2 Oh. 12. 

Precatory trusts.] — See Trusts & Trustees. 


Sub-sect. 2. — ^Where Gift Over. 

See, generally. Settlements ; Wills 

111. Whether gift over repugnant & void.]- 
Testator devised real estate to his second son ii 
fee if he attained twenty-one, charged with ; 
legacy to a daughter, & if the second son die< 
under twenty-one, then to the eldest son when h 
attained twenty-one, charged with the legacy 
Sl in case it should happen that all testator’s thre 
children should die without issue, & withou 
appointing the disposal of the estate, then over 
Held : the devise over was repugnant & void.— 
Gulliver v. Vaux (1746), 8 De G. M. & G. 167 
n. ; 44E. B. 3.53. 

Annotations: — Chnsd. Holmes v. Godson (1856). 8 De Q. M 
& G. 152 ; Shaw t>. Ford (1877), 7 Oh. D. 669. 

112. .] — J. gives the residue of his estate 

to his daughter C. to dispose of as she shall thinl 
fit ; but if she should die unmarried, or intestate 
then what was left to her should ^ to his brother’* 
children. C. possessed this^ residue, & disposec 
of it in making purchases, & taking securities ii 
her own name. She afterwards died intestate & 
umnaiTied : — Held : all her personal estate be* 
longed to her next of kin ; & no port of it could 
be considered as the specific personal estate oj 
her father, or go to his brother’s children 
Ltghtburnk V , GiiJi (1761), 3 Bro. Pari. 'Ca* 
260 ; 1 E. B. 1300, H. L. t 

Annotations: — Oousd. Holmes v. Godson (1856), 8 J 

& G. 152. Befd. Barton v. Barton (1857), 3 K. & J. 

113. .] — Testator gave £1,000 stock to .j 

married woman for her separate use, & wheneve. 
she should die, to be absolutely in her own powei 
to dispose of by will or writing purporting to be 
her will to any person or persons, purpose 01 
purposes, she should think proper ; but, in case 
of failure of any such disposition or appointment, 
to go over : — Held : this was not a power, but an 
absolute gift, qualified only to exclude the husband 
upon the death of liis wife ; therefore it passed by 
general words in her will. — Hales v. Margerum 
(1796), 3 Ves. 299 ; 30 E. B. 1021. 

Annotations Lanfirham v. Nenny (1797), 3 Ves. 

467 ; Ooft V. Slee (179^, 4 Ves. 60 ; Nannook v. Horton 
(1802), 7 Ves. 391. AlUd. Atchison v. Le Mann (1854), 
23 L. T. O. S. 302. Expld. Hawthorn v. Sheddon (1856), 
3 Sm. & G. 293. R§td. Bull v. Kingston (1816), 1 Mor. 314 ; 
Re Yalden (1851), 1 De G. M. & G. 53 :%Fox v. Charlton, 
Charlton v. Hall. Hall v. Fox (1862), 6 L. T. 743. 

114. .] — Bequest of personal property in 

trust for A., a married woman, for her separate 
use ; with a power of disposing by will, except 
to particular persons ; & in case she dies witn- 

out a will, I give all that may remain at her 


Toper^, not a power of disposing mm^y ; dc the 
gift to B., of ” all that xnay remain at her decease,” 
was void for uncertainty. — ^Bull v, Kingston 
(1816), 1 Mer. 314 ; 86 E. B. 690. 

An$t(4ation : — Oopid. ^rton Borton (1849), 16 Sim. 562. 

115. .] — Testator devises two freehold 

houses to his widow dc two other trustees, to hdid 
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the same unto A to the use of them A their heirs, 
upon trust for his widow during her life ; A after 
her decease, upon trust for his daughtor-in-law, 
P., her heirs A assigns, for ever, but not to be 
subject to the debts or control of her husband, 
but for her own use only, & subject to be disposed 
of by her in her lifetime, or by her last will A 
teBtament, as she may think proper. In a subse- 
quent part of the will, testator gives the two 
houses over to his son (her husband), in case his 
^ughter-in-law should die in the lifetime of his 
widow : — Held : P. had not a power distinct 
from her estate. — ^M inot v. Eaton (1826), 4 
L. J. O. S. Oh. 134. 

116. .] — Bequest to two persons “ in two 

equal parts, each fur his A her sole use A benefit, 
& to oe di^osed of as each of them pleases, at 
their death, or if not so disposed of, to be equally 
divided at their deaths between their children ” : 
— Held : an absolute gift of the principal. — Re 
Mortlock’b Trust (1867), 3 K. & J. 460; 26 
L. J. Ch. 671 ; 69 E. R. 1189. 

AnncMiona : — Freeland v. Pearson (18U7), L. R. 3 En. 

658, Oonsd. Humble v. Bowman (1877). 47 L. J. Ch. 62. 

Bm. Boi MoUvahoo v. Bal Maiuoubal (1897). 13 T. L. K. 

307. 

117. .] — Testator, by liis wUl, gave his 

residue to his wife absolutely. By a codicil he 
revoked this gift, &, fifter iriaking a specific gift, 
gave his residue to his wife “ for her own absolute 
use & benedt A disposal ** ; but, without prejudice 
to the absolute power of disposal by his wife of 
all the residue, in case at her decease any part 
thereof should “ remain undisposed of ” by her, 
he gave the same to two other persons equ^y as 
tenants in common, subject to the iiayment by 
them of his wife’s debts A funeral expenses ; — 
Held : testator’s wife took a life interest with a 

E ower of disposition by act inter vivos, but not 
y will . — Re Pounder, Williams v. Pounder 
(1886), 66 L. J. Ch. 113 ; 66 L. T. 104. 

Annotaliona : — ^Distd. Re Jones. Richards v. Jones. [1898] 1 
Cb 438. Ckmsd. Re Sanford. Sanford v. Sanford, [1901] 1 
Ch. 939. 

118. .] — Testator gave, devised & be- 

queathed to his wife “ the whole of my real A 
personal estate A property absolutely, in full 
coididence that she will make such use of it as I 
should have made myself A that at her death she 
will devise it to such one or more of my nieces as 
she may think fit A in default of any disposition 
by her thereof by her will or testament I hereby 
direct that all my estate A property acquired by 
her under this my will shall at her death be equally 
divided among the surviving said nieces ” : — 
Held: upon the true construction of the will 
there was an absolute gift of testator’s real A 
personal estate to his wife subject to an executory 
gift of the same at her death to such of his nieces 
as should survive her, equally if more than one, 
so far as his wife should not dispose by will of the 
estate in favour of such surviving nieces, or any 
one or more of them. — Comiseict v. Bowring- 
Hanbury, [1905] A. 0. 84 ; 74 L. J. Ch. 263 ; 
92 L. T. 241 ; 63 W. B. 402 ; 21 T. L. R. 262, 
H. li. 

Armalations : — ^Beld. Re Burley, Alexander v. Burley, [1910] 
1 Ch. 215 ; Re Oonolly, ConoUy v. GonoUy, [1910] 1 Ch. 


Sbct. 6.--<XmSlRUC110N OF "CHILDREN’’ 
AND "ISSUE." 

See SBTTEJBDfBNTB; TRUSTS A Tbusibbb ; 
WxLia. 


Sect. 7.~>GONSTRUCnON OF POWERS AS 
TESTAMENTARY. 

119. Whether power made testamentary by 
reference to death of donee.] — ^Anon. (1678), 3 
Leon. 71; 74 E. B. 648. 

Annotations : — Apld. ThomlluBon e. Dighton (1712), 10 Mod. 
Rep. 71. Dbta. Goodtitle d. Pearson v. Otway (1753), 3 
Wils. 0. Distd. Doe d. Thorley v. Thorl^ (1809), 10 Bast, 
438. ^pld. Doe d. Herbert v. Thomas (1835), 3 Ad. & El. 
123. Oonid. Humble v. Bowman (1877), 47 L. J. Ch. 62. 
Befd. Loefo V, Saltingston (1674), Froem. E. B. 176. 

120. .] — Devise to A. testator’s wife for 

life, A then to be at her disposal, provided it be 
to any of his children, gives an estate for life, with 
a power to dispose of the fee. Where such devisee 
with an after taken husband did by lectse A 
release, A fine, convey the premises to a trustee 
A his heirs, to the use of the wife for life, without 
impeachment of waste ; remainder to her daughter 
by her ilrst husband, A the heirs of her body, 
remainder to the son by her first husband A Ms 
heirs ; this adjudged a good execution of the 
power. — T omlinson v. Dighton (1712), 1 P. Wms. 
149 ; 24 E. R. 335 ; sub 7iom, Thomunson v. 
Dighton, 10 Mod. Rep. 31, 71 ; 1 Salk. 239 ; 
affff. S.C. siih nom. Dighton v. Tomlinson (1710), 
1 Com. 194. 

Annotations : — Apld. Maskolyno v, MaMkolyno (1775), Amb. 
750. Diltd. CroBO v. Hudson (1789). .< Bro. C. C. 31 ; 
Doo d. Thorloy o. Tborloy (1809). 10 East. 438. donid. 
Doe d. Cbadwiok v. Jackson (1837). 1 Mood. & R. 553. 
Apld. Sheehy v. Muskorry (1848). 1 H. L. Cas. 576. Distd. 
Frooland v. Poarsori (1867). L. R. 3 Kq. 658. Reid. 
Ooodtltlo V. Potto (1732), 2 Stra. 934 ; Bellasls v. Uthwatt 
(1737). West temp. Hard. 273 ; Doo d. Mllbum v. Salkeld 
(1755). Wlllos, 673 ; Komp v. Komp (1801), 5 Vos. 849 ; 
Wost V. Bomoy (1819), 1 Russ. Sc M. 431 ; Downos v, 
TimpoTon (1828), 4 Russ. 334 ; Crockett v. Crockett (1848), 
17 L. J. Ch. 230 ; Re Yaldon (1851), 1 Do G. M. Sc G. 53 ; 
Holmes v. Godson (1856), 8 Do G. M. Sc G. 152 ; Humble v. 
Bowman (1877), 47 L. J. Ch. 62. Mentd. Idle v. Cook 
(1705), 1 P. Wms. 70 ; Andrews v. Fulham (1738), 2 
Stra. 1002 ; Doo d. Gill v. Pearson (1805), 2 Smith, K. B. 
205. 


121, ,] — Money invested in trust for a 

married woman to pay her the interest for life, 
to her separate use A after her decease, to such 
person, A subject to such powers, etc., as she 


should by any instrument in writing from time 
to time or by will appoint, during her present 
coverture, she cannot dispose of the principal at 
once, by deed, but by a revocable act only. — 
Sockett V. Wray (1794), 4 Bro. C. C. 483 ; 2 
Atk. 67 ; 29 E. B. 1000. 

Annotatiotis : — Expld. Bradley v. Polxoto (1797), 3 Ves. 324. 
Ck>nM. Sperling v. Roohfort (1803). 8 Ves. 164 ; Audoreon 
V. Dawson (1808). 15 Vos. 532 ; Hoalloy «. Thomas (1809). 
15 Yes. 596. London Chartered Bonk of Australia 


Newman (1798), 4 Ves. 129; Richards v. ChamboiB, 
Seaman v, Duill (1805). 10 Vos. 580 ; Jackson v. Hobhouse 
(1817). 2 Mer. 483 ; Murray v. Barlee (1831). 4 Sim. 82 ; 
Johnson v. Frooth (1836). Donnelly, 16 ; Johnson v, 
Gallagher (1861). 3 Do G. F. ft J. 494; Re Hastings, 
HalMt V. Hastings (1887), 35 Oh. D. 94. 


122. .1 — Devise to testator’s widow for 

life, to be by her divided amongst such of testator’s 
children A their issue as should be surviving at 
her death. The power well executed by a will 
appointing a share to each of the surviving 
chudren of the testator, or in case of their deaths, 
to their children respectivel^r, A another share to 
the cJ^dren of a deceased child . — Ex p, Williams 
(1819), 1 Jac. & W. 89 ; 37 E. R. 309. 

AnnotaHons :—CcinMA. Freeland v. Pearson (1867), L. R. 8 
Eq. 658 ; Humble v. Bowman (1877), 47 L. J. Ch. e3« 
Mentd. Stokes v. Heron (1845), 12 a. ft Fin. 161. 


128. .] — Bequest of £600 to A., for her 

life A at her decease to divide it in portions as 
she shall choose to her children A if she died 


before testatrix, to be equally divided amongst 
her children : — HM : the cMldxen of A. living at 
her death were the only objects of the power A 
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Powers. 


9. — Powers created hy reference to oilier powers. 
Sect. 10.3 

was settled upon testator’s son D. for life with 
remainder for his children, with an ultunate 
remainder, in default of children, “ upon the sanie 
trusts, both as to the capital & the inconie thereof, 
as are hereinbefore declared of the leg^y of 
£10,000 hereinbefore bequeathed by me for the 
benefit of my daughter B. & her issue or as near 
thereto as the circumstances of the case wiU 
admit.” Testator’s son B. died in 1894, without 
having had issue; & B. died in 1923, without 
having had issue, & having made cer^in testa- 
mentary dispositions. Thereupon questions arose ; 
first, whether upon the true construction of 
testator’s will, his daughter, B., had power to 
appoint a life interest in favour of her husband C. 
in the residuary estate of the testator, & secondly, 
whether, if she had that power, she had effectually 
exercised it. As regards the second question, it 
is sufficient to state that the ct. decided that 
question in the afiSrmative : — Held : upon the 
true construction of testator’s will, notwithstanding 
that the bequest of the residue contained no 
reference in terms to any powei*s applicable to the 
settled legacy inasmuch as the power extended to 
an appointment of the whole income of the legacy 
& was not limited to an appointment of a definite 
sum, the effect of the referential words was to 
m,ake the power of appointment in favour of a 
husband applicable to the residue as w(dl as to the 
settled legacy ; & such construction of the will did 
not offend the rule against a multiplication of 
charges: &, accordingly, deft. C. was entitled to 
a life interest in the residuary estate of testator as 
well as in the settled legacy of £10,000. — lie 
Abneu., Be Edwabds, Piuckett v. Prickett, 
[1924] 1 Ch. 473 ; 93 L. J. Oh. 270 ; 130 L. T. 
7.00; 08 8ol. Jo. 307. 

142. Whether accretion to original settle- 

ment or new settlement with referential trusts.] — 

By a marriage settlement, certain funds were 
settled upon certain usual trusts for the benefit 
of the husband & wife & their children, & it con- 
tained a hotchpot clause. By the will of the wife’s 
mother, made subsequently, a portion of her 
personal estate was bequeathed to the trustees 
to pay & transfer the same to the trustees of the 
settlement, to be held by them ui)on & for the 
same trusts purposes as were therein cxpi'cssed 
concerning the property thereby settled. On a 
summons taken out by the trustees of the settle- 
ment to ascertain the effect of this bequest, it was 
contended by parties to whom but small appoint- 
ments under the settlement had been made that 
the bequest was to be treated as an accretion to the 
settlement, so as to make the hotchpot clause 
applicable by bringing into account the funds 
already appointed under the settlement ; — Held : 
inasmuch as there was no context in the will 
importing that the use of the words “ same trusts ” 
implied an accretion of the settlement trust funds, 
the bequest must be deemed to be of an inde- 
pendent fund, to which the hotchpot clause in the 
settlement was not applicable. — Be North, 
Meates V. Bishop (1897), 76 L. T. 186. 

AnnatoHona : — Oooid. Re Walpole's Manlago SetUmt., 
Thomson v. Walpole, [1903] 1 Cb. 928 ; Re fraser, Ind. v, 
Prasor, [1013] 2 Oh. 224. 

143. .] — ^By marriage arts, dated in 

1845, certain funds were settl^ upon trust for 
the husband, A. for life, then for the wife 0. 
for life, then for the children of the marriage as the 


hxusbond should appoint, or in default of appoint- 
ment by the husband as the wife should appoint. 
In 1876 A. died without having exercised his 
power of appointment except as to a specific 
portion of the funds appointed in trust for a 
daughter. In 1879 C. appointed that after her 
decease the trustees should stand possessed of the 
trust funds for the time being subject to the 
trusts of the arts., other than the sum appointed 
by A., in trust for the remaining six children of 
the mariiage in equal shares. In 1893 one of the 
sons, W., by his marriage settlement assigned 
to trustees his one-sixth share of the trust funds, 
which he specified in a schedule, to which he was 
entitled on the death of his mother, & all other, 
if any, his estate & interest of & in all other the’ 
trust funds for the time being, subject to the 
trusts of the arts, of 1846. By a codicil dated in 
1878, Mrs. B. directed that the property which 
she had left by her will to A. should be transferred 
to the trustees of the marriage arts. & be held 
upon the trusts thereof, & she died in 1900. 
Subsequently, in 1900, C. appointed this propeiiy 
in trust for ceitain of her children, including W. : — 
Held: (1) the appointment of 1879 did not 
operate as an appointment of any moneys not tlien 
subject to the trusts of the maniago arts. ; (2) W.’s 
marriage Bettlemont passed only such estate as he 
then h^ in the trust funds ; &, therefore, his share 
of the property bequeathed by Mrs. B.’s codicil 
was not included in that settlement. (3) Semble : 
the effect of Mrs. B.’s bequest was not to make the 
property an accretion to the funds originally settled 
by the marriage arts., but to create a new referential 
settlement of such property upon similar trusts. — 
Be Wajlpolb’s Marriage Setplement, Thomson 
V. Walpole, [10031 1 Ch. 028 ; 72 L. J. Ch. 622 ; 
88 L. T. 419 ; 61 W. H. 687. 

Annotation : — As to (3) Reid. Re Boaumotit, Re Trusts of 

Indeutme of 2»th April, 1904, Boaumont-Nesbitt v. 

Paokor (1913), 57 Sol. .Jo. 283. 

144. .] — ^P. on Aug. 11, 1910, by 

deed settled funds on usual trusts for his daughter 
B. for life & her issue, with a gift over in default of 
her issue, which happened, for the children of his 
three other children on attaining twenty-one or 
maniage. The settlement empowered B. by deed 
or will to appoint one-half of the income of the 
trust funds in favour of any husband of hers who 
might survive her during his widowhood. On 
the same day P. made his will & bequeathed the 
sum of £20,000 to the persons who at his death 
should be the trustees of the settlement “ to be 
held upon the trusts,” etc., in such settlement 
declared concerning the property thereby settled, 

& so that such trusts, ete., should “ take effect 
in relation to the said sum of £20,000 in the same 
manner in all respects as if such sum had formed 
part of the property originally settled by such 
indenture.” P.’s three other children were 
married, & at his death in 1917 he had several 
grandchildren. B. died in 1918, & by her will made 
m 1912, after reciting the settlement, appointed 
one-half of the income of “ the trust fund thereby 
settled ” to her husband during his widowhood. 
The husband claimed one-half of the income of the 
whole of the trust funds, including the^ £20,000, 

& two of the grandchildren, who had attained 
twenty-one, clauned immediate payment of their 
respective shares in one-half of the capital of the 
whole of the trust funds : — Held : the effect of 
P.’s will was to make the legacy of £20,000 an 
accretion to the funds originally settled by the 


the exercise, of the general power will h. No reference to preceding power 
be dependent. — Johnston v. Stcjbbs, — Effect of. hr-MANLTBT v. Manltbt 
ll926fN. Z. L. R. 747.— H.Z. (18512). 2 I. Ch. R. 32.— IR. 


the ot. being InoUned to treat the 
exerdoe of the special power as a con- 
dltioninpon which the operation, not 
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deed of 1910, & not to create a new independent 
referential settlement of the legacy upon the same 
trusts Sc power as in the original settlement 
declared, & therefore the husband was entitled 
under the appointment to one-half of the income 
of the whole of the trust funds, including the 
£20,000. — Me Paul’s Settlement Trusts, Paul 
V. Nelson, [1920] 1 Ch. 99 ; 88 L. J. Oh. 630 ; 
121 L. T. 644 ; 63 Sol. Jo. 724. 

Annotation: — ^Distd. Ro Campbell's Trusts, Public Trustee 

V. Campbell, [1922] 1 Ch. 651. 

146. .] — Testator devised & be- 

queathed all his real & personal estate to 
trustees upon trust to sell & convert the same & 
stand possessed of the residue upon trust for his 
sons equally. He directed his trustees to retain 
the share of each upon trust for the son for life, 
& after his death upon trust for his issue, as he 
should by deed or will appoint, & in default of 
appointment, equally, but with the proviso con- 
tained in a hotchpot clause. Testator empowei*ed 
his sons by deed or will to appoint to their respective 
wives all or any part, not exceeding one-third part, 
of the income of their respective shares in his 
residuary estate. The gifts to the sons were 
expressly declared to be conditional on each of 
them on attaining the age of twenty-one assigning 
to the trustees of testator’s will their interests 
under his marriage settlement “ to bo held upon 
the like trusts & with & subject to the like powers 
Sc provisions declared concerning the share for the 
same son,” in testator’s residuary estate. All the 
sons complied with this condition & assigned their 
interests. By a memorandum of direction & a 
deed poll the sons directed the trustees to hold the 
share of each of them in a sum which represented 
surplus income ” as an addition to the capital ’* 
of their respective shares, & ” so as to follow the 
destination thereof,” Sc be subject to the same 
trusts, but vdth one exception. There were thus 
three trust funds, tlie residuary, the assigncid, Sc 
the surplus income fund. In the exercise of the 
power of appointment one son appointed to his 
wife for life the income from his share of testator’s 
residuary estate, Sc a second son made a similar 
appointment of one-third of the income of his 
share, ” including in such share ” the share under 
testator’s marriage settlement which he had 
assigned to the trustees of the will ; — Held : 

(1) the assigned Sc surplus income funds were not 
an accretion to testator’s residuary estate. Sc 
therefore the appointment of a share in the income 
from the residuary fund did not carry with it the 
shares in the income of the two other funds ; 

(2) the assignments, the memorandum of direction, 
& the deed poll were separate settlements of 
separate funds, with different settlors, Sc each 
must be treated as a separate settlement in which 
were written out the referential trusts therein 
referred to. Sc therefore the appointment by the 
second son of his share of the assigned fimds was 
good. Sc there was no general hotchpot clause. — 
Re Campbell’s Trusts, Public Trustee v, 
Campbell, [1922] 1 Ch. 661 ; 91 L. J. Ch. 433 ; 127 
L. T. 236. 


Sect. lO.-^RESTRICnON OF POWERS. 

146. Where Instrument executory — Court will 
give effect to Intention.] — By arts, the wife’s 
fortune, & an equal sum advanced by the husband, 
were agreed to be settled for the husband for their 
joint lives, if he should die hrst leaving issue by 
her, for her for life ; after her decease, as to the 
capital, in such manner as he should appoint ; in 


default of appointment to be divided equally 
among the is^o at twenty-one, with maintenance 
Sc survivorship ; after marriage, in pursuance of 
the ai*ts., an estate purchased with the fund was 
settled upon the husband for the joint lives of him 
Sc his wife ; remainder to trustees to preserve, 
etc. ; remainder, in case of his death first without 
issue, to certain uses ; remainder, in case of his 
death first leaving any child or children, to the 
wife for life ; remainder to all the child or children, 
in such shares as the husband should appoint ; 
for want of appointment equally in tail with cross- 
remainders ; remainder to the heirs of the husband. 
Children only are the objects ; Sc an appointment 
to a child for life, remainder to his children as ho 
shall appoint, is an excess of power ; Sc the 
doctrine of cy-prea^ by giving the child an estate 
tail, is not applicable ; but the appointment is 
void for the excess only ; Si what is ill-appointed, 
goes as in default of appointment. — Bristow v, 
Warde (1794), 2 Ves. 336 ; 30 E. R. 660, L. C. 


AnnotaiwM : — COlUld. Wilson v. Piggott (1704). 2 Vos. 351 : 
Maoklnloy v. Slson (1837), 8 Sim. 561 ; Poovor i». Hassel 

B , 1 John. 8c H. 341. Elpld. Minton v. Kirwood 
, 3 Ch. App. 614. Bold. Smith v, Oamelford (1705). 
2 Ves. 608 ; vandorzee v. Adorn (1700), 4 Ves. 771 » 
Spencer v, Spencer (1800), 6 Vos. 362 ; Kemp v. Kemp 
(1801), 5 Vos. 840 ; Butcher v. Butcher, Qooday v. 
Butcher (1812), 1 Ves. & B. 70 ; Hewitt i>. Dacro (1838), 
2 Keen, 622 ; He Fowler's Trusts (1859), 27 Boav. 362 ; 
Wood V. Wood (1870), L. R. 10 Mq. 220 ; Re Ashton, 
Ingram v, Papillon, [1807] 2 COi. 574. nentd. ReMortimer, 
Gray v. Gray (190.'»). 74 L. J. Ch. 745. 


147. .] — ^By marriage arts, a re- 

versionary interest in a fund was agreed to be 
settled on the husband for life, renuiinder to the 
wife for life, &, after the death of the survivor, on 
Uie issue of tlio marriage living at the death of the 
survivor of the husband Sc wife, in equal shares if 
more than one, Sc if but one, then the whole to go 
to such only child ; &, if there should bo no issue 
of the marriage living at the death of the survivor 
of the liusband & wife, then the fund was to go as 
the husband should appoint. The only child of 
the marriage died in the father’s lifetime, leaving 
a child ; — Held : the word issue was to be con- 
strued child, & therefore an appointment of the 
fund made by the father was valid. — Swift v. 
SwiPi' (1830), 8 Sim. 108 ; .5 L. J. Ch. 370 ; .69 
E. R. 07. 

AnnntcUions : — Distd. Harrison v, Symons (1806), 14 W. R. 

059. Mentd. Re Thomson’s Trusts (1852), 22 L. J. Ch. 

273. 

148. Where Instrument executed — Necessity for 
express words.] — ^An annuity was assigned to 
trustees, in trust to pay the same to such persons 
as B. should, by any writing signed by her, not- 
withstanding her coverture, appoint, but so as not 
to deprive herself of the benefit thereof by sale 
or other anticipation ; Sc, for want of such appoint- 
ment, in trust to pay the same to B. for her 
separate use : — Held : B. has not only a limited 
power of appointment, but also, under the latter 
part of the clause, the general uncontrolled 
dominion over the annuity. — ^B arrymore v. 
Ellis (1836), 8 Sim. 1 ; 69 E. R. 1. 

AnnotaHona : — Apld. Brown v, Bamford (1846), 1 Ph. 620. 

Conid. Vaughan v. Vandoretegen (1853), 2 Drow. 165. 

Bm. Medley v. Horton (1844), 14 Sim. 222. Mentd. 

Moore v. Moore (1844), 1 Coll. 54. 

149. .] — Testator gave to trustees a 

sum of three per cents, in trust for his dau^W for 
life, Sc, after her decease, in trust for such persons 
Sc for such purposes as she should, either by deed, 
or by her will signed Sc published by her in the 
presence of Sc atb^tod by two witnesses, appoint, 
Sc, in default of appointment, in trust for her 
children ; but, if she should leave no child, then 
in trust for testator’s other daughters Sc their 
children. The daughter, by her will, which was 

D D ? 
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Sect. 10 . — Beslrictim of potoera. Sects. 11 & 12. 

PaH IV. Sect. 1.] 

expressed to be signed & sealed only, but which 
was attested by three witnesses, gave several 
pecuniary legacies, & directed them to be paid out 
of the moneys invested in her name in the four per 
cent. Govt, securities. The daughter died un- 
married. She had no four per cents, standing in 
her name, nor was there any property to satisfy 
the legacies, except the three per cents, standing 
in the names of the trustees of her father’s will : — 
Held : the power was not condncd to the daughter’s 
children, but was general ; & her will was a due 
execution of it. — ^Mackinlby v. Sison (1837), 8 
Sim. 601 ; 59 E. B. 222 ; avb nom. Machinlby v. 
Sison, 1 Jur. 668. 

Annotaiiona Apld. Ke Strachan, Ganston v. Buckler, 2ig 

Buckler, Causton v. Buckler (1905), 50 Sol. Jo. 75. Beld. 

JnnoH V. Sayor (1861J, 3 Mac. & G. 006 ; Peover v. HaoHul 

(1861), 1 John. & H. 341. Mentd. Burdett v. Spllebury j 

(1843), 10 d. A Fin. 340 ; Barnes v. Vincent (1845), 3 

Notes of Cases, 628 ; Vincent v. Bodor & Man (Bp.) (1849), 

8 C. B. 905. 

160. .] — Testator directed his trustees, 

during the life of his daughter, who was 
married, to pay the interest of a share of his 
property to such person or persons fits she should 
from time to time during her life, whether covert 
or sole, under her hand, authorise & appoint to 
receive the same, &, in default of appointment, 
into her proper hands, for her sole & separate use, 
independently of her then or any future husband, 
& so as to be free from his debts, etc., & that the 
receipt or receipts of her, or of the person or 
persons whom she might authorise to receive the 
same annual proceeds, or any pa“t thereof, should 
be alone an effectual discliarge to his trustees for 
the payment thereof ; & that his trustees should 
always be at liberty to i*equire from her a separate 
authority or receipt, from time to time, for eacn 
quarterly payment ; it being his intention that 
the annual proceeds should not be sold, charged- 
or otherwise disposed of ; — Held : the restraining 
clause did not apply to the power of appointment 
given to the daughter ; &, therefore, an appoint- 
ment of the interest of the share made by her for 
her life was good. — Medtjsy v. Horton (1844), 14 
Sim. 222 ; 13 L. J. Ch. 442 ; 8 Jur. 853 ; 60 B. R. 
343. 

161. .] — Under a marriage settle- 

ment certain money & stock in the funds were 
vested in trustees upon trust, during the joint 
lives of the husband & wife, to pay the interest & 
dividends to such persons & for such purposes as 
the wife, notwithstanding the coveiture, should, 
by any writing under her hand, except in any mode 
of anticipation, direct or appoint ; or, in default 
of such direction or appointment, into her own 
hands for her own sole & separate use, inde- 
pendentlv of her husband ; & so that her receipts, 
notwithstanding the coverture or the receipts of 
the appointee, might be good discharges : — Held : 
the effect of this instrument was to restrain the 
wife from anticipation, whether by an appoint- 
ment under the power, or by an assignment 
independent of the power. — ^Moorb v. Moore 
(1844), 1 OoU. 64 ; 13 L. J. Ch. 124 ; 63 E. B. 
318 ; Slid nom. Moore v. Moore, Ex p. Asprey, 
8 Jur. 139. 


.^imotaeions Medley v. Horton (1844), 8 Jur. 853. 

Mmtd. Morrell v. Cowan (1877), 6 Ch. D. 166. 


152, ,] — ^Property was held, in trust 

to pay the dividends to such person as a married 
womw shoidd, but not by way of anticipation, 
appoint, & in default of appointment, to her for 
her separate use, & it was declared that the* 
receipts of her or her appointee should be good 


discharges : — Held : she could not, by anticipa- 
tion, charge the dividends not accrued due. — 
Harnett v. Macdougall (1846), 8 Beav. 187 ; 
14 L. J. Ch. 173 ; 6 L. T. O. S. 18 ; 60 E. R. 74. 
AnfuAaHon : — ^Mentd. Hood Barrs v. Herlot, [1896] A. C. 

174. 

168. .]— Gift by will of leasehold & 

other personal estates to trustees in trust to pay 
the rents, etc., to such person or persons as a 
married woman should, by writing imder her hand 
from time to time, but not by way of anticipation, 
appoint, & in default of such appointment, or so 
far as the same should not extend, into her proper 
hands for her sole & separate use, with a diroction 
that her receipts, notwithstanding coverture, 
should be good discharges, & after her death in 
trust for her children : — Held : the particular 
terms of the gift, the restraint on anticipation 
applied to an assignment, by the married woman, 
of her separate estate as well as to an appointment 
in execution of her power, notwithst^ding the 
will did not provide that her receipts alone should 
be good discharges. — ^B rown v. Bampord (1846), 1 
Ph. 620 ; 15 L. .T. Ch. 361 ; 7 L. T. O. S. 249 ; 10 
Jur. 447 ; 41 E. B. 769, L. C. ; revag. (1842), 11 
Sim. 127. 

Annotaiiona : — Confld. Vaushan v. Vandersteg^^n (1853), 2 

Prow. 165. Reid. Medley v. Horton (1844), 14 Sim. 222 ; 

Moore u. Mooi-o (1844), 13 L. J. CJh. 124 ; Spiing v. Pride 

(1864), 12 W. H. 610. 

154, ,] — A. feme aole^ by a settlemcn 

made three years before her coverture, declared 
the trusts of a fund, which she had previously 
transferred into the names of trustees, to be for 
such person or persons and for such uses as she 
should by deed appoint ; & in default of such 
appointment for herself so long as she should 
continue sole & unmai‘ried ; & in the event of her 
marriage, for herself for life for her separate use, 
withoxit power of anticipation, with remainder for 
all or any one or more of her children, grand- 
children, or other issue as she should by deed or 
will appoint ; with remainder, in default of such 
appointment, for lier children equally, with 
remainder, in default of children who should 
obtain a vested interest, for her next of kin as 
therein mentioned ; — Held : upon the marriage 
of the settlor, her ability to exercise the general 
power of appointment reserved in the settlement 
became suspended ; the ti^ust declared of the fund 
in the event of marriage being inconsistent with 
the continuance of a general power of appoint- 
ment in the settlor over the fund. — Gould v. 
Gould (1856), 25 L. J. Ch. 642 ; 2 Jur. N. S. 484 ; 
4 W. R. 616. 

Annotation: — ^N,F. Wood r. Wood (1870), L. 11. 10 Bq. 220. 

165. .] — Under a settlement of the 

wife’s estate a general power to appoint to any 
person or persons was given to the husband, if 
there should be children surviving both parents 
before the limitations to children. A power, in 
the same words, was given to the wife in default 
of such children : — Held : the words being plain, 
the husband’s general power could not be Bmited. 
— Peover v. Hassel (1861), 1 John. & H. 341 ; 
30 L. J. Ch. 314 ; 4 L. T. 113 ; 7 Jur. I*. S. 406 ; 
9 W. R. 398 ; 70 E. R. 778. 

Annotaiiona : — ^Distd. Minton v. Kirwood (1868), 3 Ch. App. 

614. Befd. He Smith, Eastick v. Smith, [1904] 1 Ch. 

139. 

166. .1 — ^A voluntary settlement in 

favour of several persons contained a power 
authorising the tenant for life, a volunteer, to 
revoke the trusts of the property & again resettle 
the same upon such trusts as to her should seem 
meet : — Held : this general power could not bo 
controlled, & an appointment of the property to 
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heraeli absolutely, to the exclusion of the other 
persons entitled under the settlement, was a good 
execution of the power. — ^Meade King v. Warren 
(1863), 32 Beav. Ill ; 65 E. R. 44. 

167e — ^Where, in a deed, a power 

IS g^ven to appoint among “ issue,” followed by a 
limitation over in their favour, & then it is 
declared that the “ children ” shall take in equal 
shares, the word “ children ” does not cut down 
the strict techmcal meaning of the word ** issue.**— 
Harrison v. Symons (1866), 14 W. R. 959. 
Annotation Refd. Re Warren’s Trusts (1884). 26 Ch. D. 208. 

158 , j — ^M inton v, Kirwood, No. 

139, ante, 

169 , j ^ general power of appoint- 

ment was given to a feme sole under a settlement 
of her property, with subsequent trusts, in default 
of appointment, for lierself, & any future husband, 
& a power of appointment among children, & with 
a provision that her after acquired property 
should be subject to the same trusts : — Held : the 
general power could bo exercised during coverture, 
& an appointment made in exercise of it after 
marriage in favom* of the donee of the power A; her 
husband was valid. — ^WooD v. Wood (1870), L. R. 
10 Eq. 220 ; 39 L. J. Ch. 790 ; 23 L. T. 295 ; 18 
W. R. 819. 

160. ,] — Testator gave his residuary 

estate to trustees upon trust for his daughter for 
life, & after her death amongst her children, 
grandchildren, or other issue, as she should by 
deed or will appoint, & in default of appointment 
^ she should by deed or will generally appoint, & 
in default of appointment under that power to her 
nearest of km, according to the Statutes of 
Distribution. The daughter made a testamentary 
appointment under the general power in favour of 
her husband, reciting, as the fact was, that she 
had then no children. She afterwards had 
children, but died without revoking the appoint- 
ment ; (1) there was an implied gift to 

the objects of the first power in default of appoint- 
inent ; (2) if not, the appointment was con- 

ditional on there being no children, & they took 
as nearest of kin as in default of appointment. — 


Be Jbfferys* Trusts (1872), L. R. 14 Eq. 136 ; 
42 L. J. Ch. 17 ; 26 L. T. 821 ; 20 W. R. 667. 
Annotation: — Ezj^d. Richardson v, Harrison (1885), 16 
Q. B. D. 85. 


Sect. 11.— ADDITIONAL OR SUBSlTTUnONAL 
POWERS. 

161. Presumption against multlplioation * of 
charges — Power to charge proportion of fund.j — 

Testator by his will made a series of specific 
devises, upon trust for each of his children for 
life, with power for such child to appoint by will 
to his or her widow or surviving husband an 
annuity not exceeding one-third of the income of 
the property speciflcaJljr devised to him or her for 
life ; & he then gave his residuary real & personal 
estate upon & for the trusts & purposes, & with 
the same or the like powers, in favour of all his 
children, share & share alike, & their issue, as 
should correspond with those thereinbefore ex- 
pressed & declared concerning the estates specific- 
ally devised : — Held : each child had power to 
appoint by will an annuity not exceeding one- 
third of the total income arising from the specific- 
ally devised estate and the child’s share of residue. 
Secus, if the power had been to appoint an annuity 
of or not exceeding a fixed amount. — Cooper v. 
Macdonald (1873), L. R. 16 Eq. 258 ; 42 L. J. Oh. 
633 ; 28 L. T. 093 ; 21 W. R. 833, L. C. 

Annotaiiom : — Conid. Re Beaumont, BrodHhaw v, Packor. 
[1918] 1 Ch. 325. Apld. Re Amell, Re Edwards, IMokett 
V. IMckott, [1924] 1 Ch. 473. Reid. Re Campbell’s 
Trusts, labile Trustee v, Conipbo]!, [1922] 1 Ch. 551. 
Mentd. Htovonson v. Masson (1873), L. 11. 17 En. 78 ; 
Re Walker’s Estate, Church v. Tyocko (1879), 12 Ch. D. 
205 ; Askew v. Askew (1888), 57 L. J. Ch. 629 ; Crichton 
r. CrichtAm (1895), 13 R. 770 ; Re l^lrth, Lovoridge v. 
klrth, [1914] 2 Ch. 386. 

162. .] — Re Arnell, Re Edwards, 

PiucjKBrrr v, Prickett, No. 14 J, ante^ 


Sect. 12.— APPUCAITON OF RULE AGAINST 
PERPETUITIES. 


See Perpetuities, pp. 107 et seq,, ante. 
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Sect. 1.— IN GENERAL 

163. Exercise according to terms of power.] — 

A particular affirmative power must be directly 
pursued (Wilmot, Lord CoMmssioNEit).— Church- 
man V . Harvey (1767), Amb. App. I, 824; 27 
E. R. 519. 

An^tation : — Betd. Thornton v. Bright (1836), 2 My. & Cr. 
23U« 

164. Condition precedent to exercise — Perform- 
ance made non-obllgatory or Impossible — Whether 
power exercisable without performance.] — When a 
thing is to be done, as a condition precedent to the 
exercise of a power, & then subsequent legislation 
removes the obligation to do the thing, or makes the 
doing it impossible, it does not follow that the 
power may be exercised without doing the thing. — 
Shrewsbury (Earl) v. Scott (1860), 6 C. B. N. S. 
221 ; 29 L. J. C. P. 190 ; 141 E. R. 437 ; sttb nom. 
Hopb-Scott V. Shrewsbury (Earl), 6 Jur. N. S, 
472, Ex. Ch. 

Annotation: — Mentd. Lang v. Purves (1862), 15 Moo. 
P. C. O. 389. 

165. Exercise avoiding prior act of donee — 


Bond to Crown binding lands subject to power.] — 

A man possessed of an estate & of a power of 
appointment, cannot so exercise the power as to 
avoid his own act. 

Where A. possessed a certain estate with such 
a power, & had given a bond to the Crown Sc 
afterwards exercised the power of appointment in 
favour of B. : — Held : such appointment was bad, 
& the bond bound all lands over which the obligor 
had a disposing power at the time of its execution. 
—Ellis v. R. (1861), 6 Exch. 921 ; 20 L. J. Ex. 
348 ; 15 Jur. 917 ; 155 E. R. 820 ; sub nom. R. v. 
Ellis, 18 L. T. O. S. 7, Ex. Ch. 

166. Evidence of exercise — Recital In deed of 
compromise.] — ^By arts, made on her marriage, 
a power of appointment was reserved to A. A. 
survived her husband Sc married again. During 
her second marriage, A. Sc her husband executed a 
deed of compromise, which recited the execution 
of the power of appointment by A. in the lifetime 
of her first husband, & her subsequent destruction 
of the deed immediately after his death. The 
original draft of the appointment was found in the 
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Sect. 1. — In general. Sect. 2 : Svb-seets. 1 d: 2, 

A. ds 

Bolr.’s office, & his bill of costs, which, however, 
contained no charge for attending the execution 
of the deed : — Held : though the deed of com- 

E romise would not affect lier rights, yet, after the 
ipse of forty years, the recital was sufficient 
evidence of the execution of the TOwer as against 
those claiming under A.*s will. — -jDynb v. Costo- 
BADIE a853), 17 Beav. 140 ; 1 Eq. Bep. 116 ; 23 
L. J. Ch. 66 ; 21 L. T. O. S. 136 ; 1 W. B. 316 ; 
51 E. B. 086. 

167. Exercise by will — Further exercise to 
correct omissions — Revocation of will.] — On the 
marriage of A. & B. in 1824, two estates belonging 
to B., the wife, were vested in trustees upon certain 
trusts in favour of A. & B. & the issue of the 
marriage, but by mistake no provision was made 
for the daughters of any eon of the marriage, &, 
as to one of the estates, no power of disposing of 
it was given to B. in case there should be no issue 
of th€j marriage. The blunder being discovered, 
A. &; B., in 1825, under a general power of api)oint- 
ment given them by the settlement, paramount 
to the limitations therein, relimited the estatiCS to 
the old uses, except as to the life estates to them- 
selves & the survivor of them, which were omitted 
by a second mistake, & they supplied the omission 
in the original settlement. There being no issue, 
B., in 1827, made her will in pursuance of the power 
“ reserved to her by the original settlement & 
every other power enabling her in that behalf.” 
The second blunder being afterwards discovered, in 
1840 A. & B., under the general power, appointed 
to the old uses, & supplied the ..econd omission. 
This deed of appointment recited the intention of 
A, & B. to vary the limitations, but it was clear, 
in the opinion of the ct., that the sole intention & 
object of the appointment was merely to cure the 
second blunder: — Held: the will of B. was 
revoked. — Walker v. Armstrong (1856), 21 
Beav. 284 ; 25 L. J. Ch. 402 ; 27 L. T. O. S. 10 ; 
2 Jur. N. S. 221 ; 4 W. B. 280 ; 62 E. K. 868 ; on 
appeal, 8 De (i. M. & G. 531, L. JJ. 

.in7iofa/um« .*--Confd. Cowpor r. Mantell (No. 1) (1856), 22 
Beav. 223. Reid. lie Hayes, Tunibull v, Huyes, ri201] 
2 CTh. 629. Mentd. A.-G. v. CambrJdgro Cousumors Gas 
CJo. (1868), L. K. 6 Eq, 282; Boiihote v. Hoiidorson, 
[1896] 1 Ch. 742 ; liake r. Hooper 0900), 83 L. T. 669 ; 
JRe Waltou’H SottlniL, Waltou r. I^olrson, [1922] 2 Ch. 609. 

168. Instrument creating power Invalid.] — ^A 

married woman, who was entitled to an equitable 
estate in tail in copyholds, in Feb. 1870, executed a 
deed, acknowledged but not entered upon the ct. 
rolls of the manor within six months after execu- 
tion, declaiing that such copyholds should be held 
in ti'ust for such persons as she & her husband 
should jointly appoint, & in default for herself in 
fee. In Mar. 1870, the married woman & her 
husband, puiporting to exercise this joint power, 
by deed appointed the entailed copyholds, & 
coven^ted to surrender those & other copyholds 
to which she was entitled in fee, to trustees upon 
trust to sell, invest the proceeds, & hold the fund 
for her separate use for life, than for her husband 
for life, & then for her children other than her 
eldest son. The married woman had several 


children, & after her death & that of her husband 
the trustee of the settlement petitioned that all 
the copyholds, which had not been sold or sur- 
rendered, might vest in him for all the estate 
therein of the eldest son &, customary heir, who 
was an infant, & a' vesting order was made accord- 
ii^ to the prayer of the petition: — Held: a 
disentailing assurance by an equitable tenant in 
tail of copyholds, which is not entered upon the 
ct. rolls of the manor within six months after 
execution, is void; & .therefore the power of 
appointment which the deed of Fob. 1870, pur- 
ported to create could not be exercised. — Green 
V. Paterson (1886), 32 Ch. D. 96 ; 66 L. J. Oh. 
181; 64L.T. 738; 34 W. B. 724, C. A. 

Annoitdwna : — ^Mentd. Hairls v, Tiibb (1889), 42 Ch. P. 79 ; 

Captor w. Carter. [1896] 1 Ch. 62. 

160. Donee married woman tenant for life — 
Restrained from anticipation — ^Exercise not con- 
fined to will .] — Re Waddington, Bacon v. 
Bacon, [1897] W. N. 7. 

170. Time for exercise — In relation to donee of 
power.] — If a power be given to a person alive at 
the date of the instrument creating it, it must, of 
course, if exercised at all, be exercised during his 
life, & is therefore valid. If a power can be exer- 
cised only in favour of a person living at the date 
of the instrument creating it, it must, if exercised 
at all, be exercised during the life of such person, 
& is, therefore, unobjectionable. — Re De Sommert, 
CoBLENBiER V. De Sommery, [1912] 2 Ch. 622 ; 
82 L. J. Ch. 17 ; 107 L. T. 823 ; 67 Sol. Jo. 78. 
Anrmtati(m »: — Consd. He Allott, Hantnor v. AUott, [1024] 

2 C%. 498. Befd. He Ca£>si)t, Public Trustee v. Mount- 

batten, [1926] Cb. 368. Mentd. Kennedy v. Konnody, 

[1914] A, O. 216 ; He Hcott, Seott r. Bcott, [1016] 1 Ch. 

692 ; He Qrosvenor, Qrosvenor v. Qrosvenor, [1910] 2 

Cb. 376; He Sc5ott, Seott r. Scott, [1916] 2 CIj. 268 ; He 

Hewott, Eldridgo v. Howett (1920), 90 L. J. Ch. 126. 

171. In relation to object of appointment.] 

— Re De Sommery, Coelbnbier v, De Sommery, 
No. 170, ante. 

Whether tending to perpetuity.] — See Perpetu- 
ITIEB, pp. 107 ct sey., ante. 

Effect of bankruptcy.] — See Bankruptcy, Vol. 
V., pp. 740 et eeq. 

Disclaimer.] — See Law of Property Act, 1926 
(c. 20), s. 156. 


Sect. 2.— WHO MAY EXERCISE. 

Sub-sect. 1. — In General. 

172. Person Indicated by creator of power.] — 

The person who is to execute a trust or exercise 
a power must bo a person who is in some way 
pointed out by the creator of the trust or power as 
a proper person to execute or exercise it. — 
Crunden & Meux’s Contract, [1909] 1 Ch. 690 ; 
78 L. J, Ch. 396 ; 100 L. T. 472. 

173. Felons.] — A felon, shortly before con- 
viction, conveyed real estate to trustees upon 
certain trusts, reserving to himself a power of 
revocation. While stiU undischarged he borrowed 
a sum of money, & by a memorandum agr^d that 
it should be charged upon his settled estate : — 


PART IV. SECT. 1, 

170 i. Time for exerciae — In relation 
to dtmee of power .] — Cowan v, Bbs- 
SERBIl (1883), 6 O. k 624.— CAN. 

k. Whether appointment rendered in- 


lSndi:^;;£ed"thSm StSThSJ 


UMth aiuoiURit her ohildren as she 
should by SSod or will appoint. It 


then provided that, in case of aliena- 
tion or incumbrance by her, her share 
should go to the persons next in 
remalndor, as if she were actually 
dead: — Held: the appointment oxe- 
outed by her was not I'endered in- 
operative by reason of her having 
provlouBly mortgaged her life estate. — 
He Stone’s Estate (1869). 3 1. 11. Eq. 
621.— ‘IR. 

1. Donee of powett predeceaaino tea- 
iator--—RSfeet o/.J— It is a necessary 


condition of the valid exercise of a 
power of appointment conferred by a 
testomenta^ settlement that the 
donee of the power shall survivo the 
grantor of the TK>wor. — Penny's Trus- 
tees v. Penny’s Trustees, [1926] 
B. C. 175.— SCOT. 


PART IV. SECT. 2. SUB-SECT. 1. 

m. TruaUea .] — Vaubntinb v, Pms- 
SIMONS. [1894] 1 1. R. 93.— IR. 
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Held : the memorandum of charge was an equit- 
able exercise of the power of revocation, Sc such 
power was duly exercised in favour of the mtgee. 

It is quite competent for an undischarged felon 
to exercise a power contained in a settlement 
made previously to his conviction (Hax.l, V.-C.). — 
JtfAiNPRiCB V. Pearson (1877), 25 W. H. 768. 

Power of “ administrator.”] — See Criminal 

Law, Vol. XIV., pp. 495, 496, Nos. 5459-6461. 

Infants.]— /S'ee Infants, Vol. XXVIII., p. 150, 
Nos. 110-115. 

On military service — Exercise of power of 

appointment by will.] — See Royal Forces. 

Married women.] — See Husband & Wife, Vol. 
XXVII., pp. 108, 109, 136-146, Nos. 848-859, 
1104-1184. 

Persons of unsound mind.] — See Lunatics, Vol. 
XXXIII., pp. 212-215, 226-227, Nos. 1191-1215, 
1360-1373. 

On disclaimer by one donee.]— I^aw of Pro- 
peity Act, 1925 (c. 20), s. 156. 


Sub-sect. 2. — Delegation op Powers. 

A. Powers Amounting to Absolute Ownership. 

174. Right to delegate.] — ^A. made Ms will Sc 
gave personalty to B., a married woman, for life, 
& after her death as she should appoint, & in de- 
fault of appointment, to her husband ; & if she 
should survive him & make no appointment, then 
to her children. B. had three cMldren, Sc by her 
will she appointed, after her husband’s death, 
£2,000 between two of her children, & £1,500 to the 
other. Sc she appointed the residue to her three 
children by name, in such manner as her husband 
should appoint by will. He by his will appointed 
£500 to one of the childrcui ; (£ ) to another, 

Sc the residue to the tMrd : — Held : the husband 
hfwi no power to exclude either of the cbildrcm ; 
his appointment was therefore bad ; Sc the api)oint- 
ment of the wife took effect in favour of the three 
cMldren. 

It is not contended that [B.] had no power to 
delegate to her husband her power to appoint, Sc 
if it had been so contended, I should decide that 
the argument could not be sustained (Kindeusley, 
V.-C.). — White v. Wilson (1852), 1 Drew. 298; 
22 L. J. Ch. 62 ; 17 Jur. 15 ; 1 W. R. 47 ; 61 E. R. 
466. 

Annotation : — Ezpld. Biilteol v. riuminer (1809), L. H. 0 Eq, 
58o. 


B, Powers Involving Exercise of Personal 
Discretion, 

175. Validity of delegation.] — A power under a 

settlement for a husband to dispose of a reversion- 
ary intei'est in an estate in such proportions as he 
should think fit, among the issue of the marriage ; 
he, by will, delegates it to his wife, to dispose of in 
such shares as she pleases between ms son Sc 
daughter ; — Held : like a power of attorney Sc not 
tr ansmis sible to a third person, but could be 
executed by the husband only. — Ingram v. 
Ingram (1740), 2 Atk. 88 ; 26 E. R. 454, L. C. 
Annotation : — Conid. WllUumBon v. FarwoU (1887), 5 

Ch. D. 128. 

176. .] — A.-0. V. Bebbyhan (1752), 1 

Dick. 168 ; 21 E. B. 234. 

Annotation Reid. Aloxandei* v, Alexander (1705), 2 Vca. 

Sen. 640. 

177. .] — (1) Power to appoint among 

children, each must have a part, not Illusory nor 


reversionary ; but a particular interest, as for life, 
may be g^ven to one. 

(2) Such a power will not extend to grand- 
children. 

(3) A power to a man to appoint £1,000 among 
his cMldren ; he appoints £100, among the cMldren, 
Sc £900, among others who are strangers : the 
appointment of the £900 will be so absolutely void, 
as that it will not be prevented from going over, 
if limited over for want of ^pointment, as if he 
had made none (Clarke, M.R.). 

(4) If the father gives the whole £1,000 to his 
children, Sc annexes a condition, that they shall 
release a debt owing to them, or pay money over, 
the appointment of the £1,000 would be absolute ; 
Sc the condition would be only void (Clarke, 
M.R.). 

(5) Where there is a complete execution of a 
power, Sc something ex abunaante added, wMch is 
improper, then the execution shall be good. Sc only 
the excess void ; but whore not a complete 
execution of a power, where the boundaries 
between the excess Sc execution are not dis- 


tinguishable, it will be bad (Clarke, M.R.). 

(6) If there is a power to A. of personal trust 
or confidence, to exercise his judgment & discre- 
tion, A. cannot say this money shall be appointed 
by the disci-etion of B. for delegatus non potest 
delegare (Clarke, M.R.). — Alexander v. Alex- 
ander (1765), 2 Ves. Sen. 640 ; 28 E. R. 408. 
Annotations : — As to (1) Distd. Doo d. Dovonshiro v, Caven- 
diHh (1782), 3 Doug. K. B. 48 ; Wollon r. Tanner (1800). 
5 Vos. 218. Coniia. Kemp n. Kemp (1801). 5 Yes. 840 ; 
Thornton r. Bright (1836). 2 My. & Or. 230 : Be Hughea. 
Hughoa V. Footuor, [1i)‘21J 2 Oh. 208. Reid. Butcher v. 
Butcher, Gooday v. Butcher (1804), 0 Vea. 382 j Bray v. 
Bi>oo (1834), 8 Bll. N. S. 568. As to (3) OoDSd. lloutiodge 
r. Dorrll (1704), 2 Vca. 357 ; Be Porkina, Perkina v. Bagot, 
11803] 1 Ob. 283. Reid. Ooldsinld v. Goldsmid (1842). 
2 Hare. 187. As to (4) Consd. He Pcrklna. PorkltiH v, 
Bagot. [1893] 1 Oh. 283. Reid. Be Holland, Hcdland v. 
Olaptun, [1914] 2 Ch. 595. As to (h) CODSd. Koo d. Brune 
V. Pridoaux (1808), 10 East. 158. Histd. Cooke v. Farrand 
(1816), 2 Marsh. 421. Consd. Be Kcrr’a Truats (1877), 
4 Oh. D. 600. Apld. Be PorkinH, Perkins v, Bagot, 
[1803] 1 Ch. 283. As to (6) Colud. Thornton v. Brigdit 
(1836), 2 My. & Or. 230. K^. Jehb v. Tugwell (1855), 
24 L. T. 0. S. 321. Gene.rallu Mentd. Haydon v.Wllahere 
(1780), 3 Term Hep. 372. 

178. .] — White v. Wilson, No. 174, 

ante. 


179. •] — ^P. devised Sc bequeathed Ms real 

& personal property upon trust for Ms wife B. for 
her life. Sc after iier death in trust for his cMldren 
who should be living at the death of E. Sc the 
issue then living of Ms cMldren, as E. should 
appoint, Sc in default of appointment, as therein 
mentioned. B, having survived P. by will 
appointed tv/o-flfths of the residue of the trust 
fund in trust for T. a son of P. Sc E. for Ms life, 
subject as therein provided, Sc after Ms death to 
Ms cMldren as ho should appoint, so that the 
benefit of every such appointment should vest 
before or upon the expiration of twenty-one years 
from the death of T. ; Sc if there should be no child 
of T. who should acquire a vested interest, then 
in trust for T. absolutely. Provided that if T. 
should alien or dispose of his share, or should 
become bkpt., the trust in Ms favour should cease 
Sc determine, Sc the property subject to the trust 
should be held by the trustees for the support, 
maintenance, or otherwise for the benefit of his 
wile Sc children, as the trustees in their direction 
should think proper. W. died, Sc T. became 
bkpt., Sc M. was appointed his assignee. The gift 
over in the proviso for cesser on the bkpey. of T. 
was held void as being in excess of the power, & 
the prior limitation to the children of T., as he 
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8ed, 2. — Who may exerdae: Svb-aect, 2, B./ «i5- 
aeda. 3 <fe 4. Sect. 3; Stib-aed, 1.] 

should appoint, was also held void as being a 
delegation of a power.— S tockbeidge v. Story 
(1871), 19 W. R. 1049. 

180. .] — Where the donee of a power • 

appointed by will a life interest to M., an object 
oi the power, & then delegated to M. a power to 
appoint a life interest to a stranger to the power, 
& subject thereto appointed the property to the 
children of M., who were objects of the power : — 
Held : the delegated power was void, but the 
subsequent appointment was good.*-^ABR v. 
Atkinson (1872), L. B. 14 Eq. 397 ; 41 L. J. Oh. 
786 ; 26 L. T. 680 ; 20 W. R. 620. 

Annotation : — Apld. Williamson v. Forwell (1887), 35 Ch. D. 

128. 

181. .] — ^Husband & wife, having, under 

their marriage settlement, a joint power of appoint- 
ment over personality in favour of the children of 
the marriage, of whom there were three survivors, 
appointed one-third of the fund to trustees upon 
such trusts as H., one of the sons, by deed, executed 
with the consent of the father during his life, & 
after his death with the consent of the trustees of 
his will, or by will, should appoint ; &, in default 
of such appointment, upon trust for H. for life, 
or imtil bkpey. or assignment, such bkpey. or 
assignment being limited to twenty-one years after 
the death of his surviving parent ; & after H.*s 
death, upon trust for his exors. or administrators, 
as part of his personal estate ; but if such interest 
should be previously determined, then upon the 
trusts therein mentioned : — Held : the appoint- 
ment to such uses as H. shou d appoint, with 
consent of the trustees, was void, but the limita- 
tion over in default of appointment by II. was 
valid, & gave H. an absolute interest in the share, 
subject to the contingency of his committing a 
forfeiture within the prescribed period. — Webb 
V. Sadler (1873), 8 Ch. App. 410 ; 42 L. J. Ch. 
498 ; 28 L. T. 388 ; 21 W. R. 394, L. C. & L. JJ. 

Annotatimts : — Apld. Scolnoy Lomor (1885), 29 Ch. D. 

''’f ; WUUaniHOii ». Forwell (1887), 35 Ch. D. 128. Consd. 

He Abbott, Peacock r. Filgrout, I1893J 1 Ch. 54 Mentd. 

lie Clay. Cloy v, day (1885), 54 L. J. Ch. 618; He 

Thompson, Machcll r. Ncwiuuii (1886), 55 L. T. 85. 

182. — .] — ^The donee of a power of appoint- 
ment among his own children appointed to his 
son for life, with remainder to the son’s children as 
he should appoint, &, in default of such appoint- 
ment, to the son absolut<3ly. The son died without 
having attempted to exercise the power thus 
delegated to liim : — Jfeld : the ultimate limitation 
in favour of the son was valid & took effect. — 
Williamson v. Faewell (1887), 35 Ch. D. 128; 
66 L. J. Ch. 645 ; 66 L. T. 824 ; 36 W. R. 37. 

188. .] — Re Baldock (Deceased), Bal- 

DOCK V. Baldock (1904), 48 Sol. Jo. 492. 

184. Directions relating to maintenance or 

advancement of children.] — Testator gave £7,000 
steck to trustees, in trust to pay the dividends to 
his son for life, &, after his death,* to pay the capital 
& dividends to & amongst all his childi’en, at such 
time or times, age or ages, &> in such proportions, 
manner & form, & for such intents & purposes in 
all respects as the son should appoint ; &, in 
default of appointment, to pay & divide tiie same 
unto & equally amongst all the cluldren as they 
should severally attain twenty-one, &, in the 
meantime, to apply the dividends for their mainte- 
nance as the trustees should think fit. The son, 
by his -will, directed that the stock should not be 
mvided amount his children until their mother’s 
deaui, & that she Should receive the dividends 
during her life, & apply the same, in the exercise 
of her sound discretion, for the best interest A; 


advantage of his children, A that, on her death, 
file capital should be divided amon^ the children 
in certain proportions. The son left eleven 
children, some of whom were adult : — Held : the 
son’s will was not a good execution of the power, 
so far as it directed teie dividends of the s tock to 
be paid to his wife during her life. — Chester v, 
Chadwick (1842), 13 Sim. 102 ; 60 B. B. 40. 
Annotation : — Apld. He Greenslade. Qreenslade r. MoOowon, 

[1915] 1 Ch. 155. 

186. ,] — ^By his will made in 1889 

B. A. G. devised A bequeathed his residuary real 

personal estate to trustees upon trust as to 
a particular ^are thereof to pay the income to 
his daughter for life, with power to her to appoint 
the income to her husband, A after her decease, 
A subject to any appointment to her husband, 
to hold the share A the income in trust for her 
children, or any of their issue in such manner m 
she should by deed or will appoint. The will 
contained an express provision enabling trustees 
to apply any i^art of the annual income of the 
share to wliich an infant might be entitled towards 
the maintenance, education, or benefit of such 
infant, but by a codicil to his will testator declared 
that the powers of maintenance should only apply 
to income to which the infant was, or if of full 
ago would be, entitled. The daughter married 
A had three children, all infants, A resps. to the 
summons. By her will, made in^ 1908, after 
appointing a defeasible life interest in the settled 
share to her husband, she appointed the share, 
A the income thereof, to all her children who should 
attein twenty-five before the expiration of twenty- 
one years from her death, or should bo living^ at 
the expiration of such period without having 
attained twenty-five with a proviso under which 
possible grandchildren might become entitled 
under the appointment to an interest in their 
parent’s share, A she “ empowered the trustees 
of the settled share ” to apply the income of the 
expectant share of any child or grandchild for or 
towai'ds liis or her maintenance, education, or 
benefit. Testatrix A her husband having both 
died, upon a summons taken out by the trustees 
of the will of B. A. G. asking whether they had 
a discretionary power under either of the wills 
to apply the income of the shares to which the 
infant defts. were contingently entitled, for their 
maintenance, education, A benefit : — Held : the 
power contained in the appointment by the 
mother’s will was an attempt to delegate to 
the trustees a i)ersonal discretion excrci^ble by 
the donee, A thert^fore wholly inoperative, — Re 
Greensiade, Grbenslade V. McCowen, [1915] 
ICh. 165; 84 L. J. Ch. 235 ; 112 L. T. 337 ; 69 
Sol. Jo. 105. 

Annotation Re May’s Scttlmt., Public Trustee v, 

Meredith, [1926] Oh. 136. 

185 , .] — Testator gave a sum of 

money to trustees upon trust to pay the income 
to his daughter for life A after her decease as to 
the principal in trust for her issue bom in her 
lifetime “ for such interests in such proportions 
A in such manner in ’all respects ” as shj should 
by deed or \^1 appoint, A in default of appoint- 
ment for all her children equally. The daughter, 
in exercise of the power, by her will appointed 
the trust fund among all her children who should 
survive her A being male attain twenty-one or 
being female attain that age or marry under it ; 
A she declared that during the period of twenty- 
one years from her death the income of each 
child’s share should be paid to the child, A if 
the child should die within the period of twenty- 
one years the child should have a power of appoint- 
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ment by will, & subject thereto in the event of 
the child leaving issue in trust for such child 
absolutely, but in the event of the child leaving 
no issue then the share was to go by way of 
accruer to the other shares. If the child should 
survive the period of twenty-one years the child 
was to take absolutely ; “ provided always that 
the trustees,*’ of testator’s will, “ shall, if & so 
far as 1 cw authorise the same, have power from 
time to time or at any time during the period of 
twenty-one years in their absolute discretion to 
transfer & make over the share or shares for the 
time being of the appointed funds of any son of 
mine who shall have attained the age of twenty- 
one years or any part of such share or shares to 
such son for his own use absolutely ** : — Held : 
the power conferred upon the trustees by the 
proviso was an attempt to delegate the power 
given by testator to his daughter & was therefore 
an invalid exercise of that power. — He Jotcky, 
JoiCKY V, Elijott, [1915] 2 Ch. 115 ; 84 L. .T. Ch. 
613 ; 113 L. T. 437, 0. A. 

Annotation : — Distd. He May’w Sottlmt., Public I’nistco u. 

Mcnjdltn, [1926] Oh. 166. 

187. .] — A widow with a special 

power of appointing a settled fund, subject to her 
own life interest, to her issue “ in such manner 
& form in every respect ” as she should by deed 
or will appoint, irrevocably appointed the fund 
by deed to her two infant children, naming them, 
in equal shares as tenants in common, &; gave the 
trustees an ordinary power of advancement : — 
Held : having regard to the wide words of the 
widow’s power, &. the fact that shfi had irrevocably 
ax^pointed absolute interests, the power of advimeci- 
ment was in no sense a delegation of her si>ecial 
power, but mei*oly ancillary to the absolute appoint- 
ment, & therefore valid . — Re May’s 8btti.ement, 
Public Trustee v. Meredith, [1926] Ch. 136 ; 
95 L. J. Ch. 230 ; 134 L. T. 690. 

188. Where trustees disclaim devise.] — Where 
lands are devised to trustees in fee upon trusts 
or with powers which, in their execution, require 
the exercise of judgment & discretion, such as 
granting leases, & the trustees disclaim, so that 
the estate in fee descends to testator’s heir-at-law, 
such powers or trusts cannot be exercised or carried 
into execution by the heir, although he holds the 
estate subject to the trusts of the will. — Robson v. 
Flight (1865), 4 De G. J. & Sm. 608 ; 5 New 
Rep. 344 ; 34 L. J. Ch. 226 ; 11 L. T. 725 ; 11 
Jur. N. S. 147 ; 13 W. R. 393 ; 46 E. R. 1054, 
L. C. 

AnnolaUon : — Mentd. OainHboroTHfli v, Watcombe Terra 

Cotta Clay Co., DuiiDiiig v, Gainsborough (1885), 54 

L. J. Ch. 991. 


Sub-sect. 3. — Survivorship op Powers. 

189 . Whether power survives — Power to hus«* 
band & wife.] — If a feme sole having £1,400 stock 
convey it to trustees to the use of her intended 
husband & herself for life, with power to dispose 
of £200, this power survives to the wife on the 
death of her husband. — ^Horner v. Bendloes 
(1742), 9 Mod. Rep. 335 ; 88 E. R. 490, L. C. 

190. Bare power not annexed to estate or 

office.] — ^Where a naked i>ower is given to several, 
it cannot be exercised by the survivors ; but if 
a power be annexed to an office, any persons filling 
the office may execute it. — Brassey v, Chalmers 
(1852), 16 Beav. 223 ; 61 E. E. 763 ; on appeal, 
eu6 nom. Brassey. t7. Chalmers, Sbacombe v. 


Holbie (1863), 4 De G. M. & G. 628, L.JJ. 
Annotationa : — Bradshaw v. Pane (1856), 3 Drew. 
634 ; lU & Osborne (1876), 3 Ob. D. 018. 


191. To persons by name.]— A bare 

power, given to two or more persons by name 
& not annexed to an estate or office, does not 
survive (Eve, J.). — Re Harding, Harding v. 
Paterson, [1923] 1 Ch. 182 ; 92 L. J. Oh. 251 ; 
128 L. T. 662 ; 67 Sol. Jo. 298. 

Among executors.] — See Executors, Vol. 
XXIII., pp. 46 et eeq. ; Vol. XXIV.. pp. 612, 613, 
Nos. 6438-6444. 

Among trustees.] — See Settlements ; Trus- 
tees. 


Sub-sect. 4. — ^Powers Annexed to an Office. 

192 . Power exercisable by person filling office.] 

— ^Brassey v. Chalmers, No. 190, ante, 

193. Executor — ^Renunciation of probate.] 

— ^Testatrix bequeathed the residue of her property 
“ to such charitable purposes as should be there- 
after specified, or in default, according to the 
best judgment of M., sole exor. of her will.” She 
died without specifying any chaiity, to which 
it was to be applied, & M. renounced probate ; 
— Held : (1) it was a valid bequest to charitable 
Xiurposes ; (2) the power to M. was coupled* with 
his office ; &, having renoimced, he was not 

entitled to exercise his i)Ower of specifying the 
charity, to which the property was to be applied ; 
(3) the fund was applicable to such purposes, as 
the King, by sign manual, should appoint. — ^A.-G. 
V. Fletcher (1835), 5 L. J. Oh. 76. 

Annotation : — As to (2) Apld. Oawford v. Forehaw, [1891] 

2 Oh. 261. 

194. Powers limited to ** trustees, the 

survivor of them & representatives of survivor.”] — 

Testator gave his residuary property to two 
trustees for his children, except J. who had mis- 
conducted himself ; but testator trusted his 
conduct wordd change, & he gave his trustees 
& the survivors of them, So the exors. & adminis- 
trators of such survivor, power to give to J. 
an equal share with his brothers & sisters. Ho 
appointed the two trustees exors., & by a 
co&cil appointed a third exor. ; one alone proved 
the will, So the others renounced. In a state 
of facts brought into the master’s office, the 
sole exor. & teusteo stated that J. luid con- 
ducted Mmself to his satisfaction, So in such a 
manner as to entitle him to an equal share : — 
Held : the solo exor. had power to appoint, So 
had well appointed a shai'c to J. — Eaton v. 
Smith (1839), 2 Beav. 236 ; 48 E. R. 1171. 

195. Powers limited to trustees for the 

time being.] — ^By deed power was given to the 
trustees or trustee for the time being, at their 
or his entire discretion, to pay certain rents for 
the benefit of one, two or more of the children 
of B., the tenant for life. So there was a power to 
the surviving or continuing trustee to appoint 
new trustees. The trustees all died without 
appointing new trustees, & now trustees were 
appointed by the ct. : — Held : they had the 
discretionary power given to the original trustees. 
— ^BAR'fLEY V, Bartley (1855), 3 Drew. 384 ; 
61 B. R. 949. 


Sect. 3.— REQUISITES OF VALID EXECUTION. 

Sub-sect. 1. — In General. 

196 . Necessity for compliance with formalities— 
Exercise to be by writing — ^Evidence of parol 
declaration.]— Lewis v, Lewis (1672), 2 Rep. Ch. 
77; 21B. R. 621. 
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Powers. 


Sect, 3 . — Requisites of valid execution : Sub-aecta, 1 

197, Seal.] — (1) Power to the siuwivor 

of the husband & wife to appoint among children, 
not well executed by a deed by both. 

(2) Where a seal is required by the power, an 
appoiniment among children without seal is bad. 
— ^MAc Adam v. Logan (1791), 3 Bro. O. O. 310 ; 
29 E. B. 553, L. C. 

Anriotations : — Aa to (1) Copid. Thomas v, Jones (18G2), 

1 Do G. J. & Sni. 63. Befd. Hole v. Ssoott (1838), 8 

L. J. Oh. 83. 

Attestation.] — Sayle v. Freeland 
(1680), 2 Vent. 350 ; 86 E. B. 480. 

AnnotoHona : — Oonsd. Jiltsgorald v. Fanoonberse (1729), 

Fits-G. 207. Befd. Jones v. Dale (1728), 1 Bam. K. B. 131 ; 

Evelyn v. Evelyn (1731 ), 2 P. Wins. 059 ; Jones r. (llonah 

(1751), 2 Yes. Son. 365. Mentd. CioventiT v, CoTontry 

(1721), Glib. Ch. 160. 

199. .] — By a settlement before 

marrmge £3,000 S. S. stock belonging to the wife 
was invested in trustees, who were to transfer 
one moiety to such person, etc., & for such uses, 
etc., as she should by her last will in writing, 
or other writing, under her hand & seal, to be 
attested by two or more credible witnesses, appoint, 
etc., & for want of such appointment, etc., then 
in trust to transfer all such stocks to her exor. 
or administratois. After her death a paper was 
found in her closet of her handwriting, by which 
slie gave different sums to different persons but 
not signed or sealed by her, nor attested by wit- 
nesses. Lord Bardwicke of opinion, that the 
words under her hand & seal to be attested by 
two or more credible witnesses, are referable to 
the will as well as to the other writing, & for 
want^ of the ceremony of sealing, & attestotion 
by witnesses, this paper was not a good execution 
of the power. — ^Boss v. Ewer (1744), 3 Atk, 156 ; 
26 E. B. 892, L. C. 

AntwkUiona : — Befd. Jenkin u. WhlteboiiBO (1757), 1 Burr. 

431 ; Tatnall v, Haiikoy (1838), 2 Moo. P. C. O. 342 ; 

Doe d. Spilsbury v, Bimlott (18.39), 9 Ad. & El. 936 ; 

Barnes v. Vincent (1846), 5 Moo. 1». O. C. 201. Mentd. 

Jn the Oooda of Dawson (1849), 7 Notes of Cases, 317. 

200. .] — Bicketts V, Loftus, No. 

356, post, 

201. Memorandum stating com- 

pliance.] — ^No memorandum of attestation to a 
deed, made in execution of a power, stating the 
observance of all the particulars required by the 
deed creating the power, is needed to establish 
that the power has been, as to the forms requii’ed, 
duly executed. 

A power authorised a deed to bo made by two 
persons, “ under their hands & seals, in the presence 
of, & attestod by, two witnesses.” The attesta- 
tion of the deed exercising the power was in these 
words, “ si^ed, sealed, & delivered in the presence 
of ” two witnesses : — Held : this was a sufficient 
attestation. — ^N ewi’on v , Bicketts (1861), 9 
H. L. Cas. 262 ; 31 L. J. Ch. 247 ; 5 L. T. 62 ; 
7 Jur. N. a 953 ; 10 W. B. 1 ; 11 E. B. 731, 
H. L. ; affg, 8. C. auh nom. Re Bicketts’ Trusts 
( 1800), 1 John. & H. 70. 

Deeds .] — See Sub-sect. 2, post, 

WlUs.J—vS'cc Sub-sect. 3, A., poat, 

202. Execution partly good partly bad.] — 
Alexander v, Alexander, No. 177, ante, 

203. Presumption of due execution — When 
arising.] — Deci'ee for raising money imder a deed 


of appointment ; though the only copy produced 
appeared not executed ; upon recit^ of it in 
two settlements, as a subsisting effectual deed, 
A; evidence from the books of deceased solr. of 
charges for the preparation So execution Of it. — 
Skipwith V, Shirley (1805), 11 Vos. 64 ; 32 E. B. 
1012. 

Annotation : — Befd. Ward v, Gamons (1810), 17 Yes. 134. 

204. .] — ^By Mr. & Mrs. P.’s marriage 

settlement, estates in Kent & other counties, the 
lady’s property, were settled on her for life, 
remainder to Mr. P. for life, if she should so appoint, 
remainder to their children, remainder as Mrs. P., 
by deed under her hand & seal, attested, etc., 
or by her will, signed & published in the presence 
of three witnesses, should appoint ; remainder to 
Mrs. P. in fee, with a power of sale, & directions 
for reinvesting the proceeds in other estates, &, 
in the usual securities, in the interim, & that upon 
the reinvestment, the uses of the settlement should 
cease as to the sold estates. Mrs. P., by deed not 
attested as to her signature, at the foot of which 
she had written, without date, directions for her 
burial, appointed the estates, after her decease, 
to her husband for life, &, in default of children, 
to him in fee ; & she revoked a prior deed of 
appointment. The estates were afterwards sold, 
& the proceeds invested in seemities, but were 
never reinvested in lands, although their liability 
to be so was recognised by the parties. There 
was no issue of the marriage. Mrs. P. survived 
her husband, Sc applied part of the proceeds to 
her own use. At her death she was seised, ex- 
clusive of the settled property, of a mansion house, 
with outbuildings, gardens, small field adjoin- 
ing it, Sc some cottages opposite to it, let to tenants. 
Sc was possessed of some peisonal estate, no part 
of which was in the name of a trustee. She de- 
vised the mansion house, with its appurtenances. 
Sc all other her real estates, to C. S., & bequeathed 
all her personal estate, whether in the name of 
herself or of any trustee, subject expressly to her 
debts & legacies, to other persons. After her 
death, the deed of appointment was found in her 
house, with the title deeds of the mansion house ; 
but the revoked deed could not be foxmd. Her 
debts Sc legacies greatly exceeded her assets : — 
Held : the former deed .was not a testamentary 
instrument. Sc Mrs. P.’s receiving part of the 
proceeds of the settled estates was not an entry 
or claim within 54 Geo. 3, c. 168, but 54 Geo. 3, 
c. 168, remedied the defect of attestation. — 
Hougham V. Sandyb (1827), 2 Sim. 95 ; 6 L. J. 
O. S. Ch. 67 ; 57 E. B. 725. 

Annntatinna : — CoxiBd. Burdett v, SpilBbury, Skyntior v. 

SpUsbury (1843), 10 Cl. & Fin. 340. Montd. lie Fodder's 

Settlmt. (1854), 5 Do G. M. & G. 890 ; Mlnct r. Loman 

(1855), 7 Do G. M. & G. 340. 

205. Execution by attorney of donee.] 

— ^Where a deed, more than thirty years old, 
purports to be an appointment under a special 
power & to be executed by the attorney of the 
donee of the power, although by reason of the 
antiquity "of the deed, the execution of it by the 
attorney as such ought to be presumed yet there 
is no rme of law which requires or justifies the 
presumption by the ct. that the attorney warn duly 
authorised to execute the power. — Re Airey, 
Airey V, Stapleton, [1897] 1 164 ; 66 L. J. Ch. 


PART IV. SECT. 8, SUB-SECT. 1. 

203 i. J*reaumptitm of due cxectUion — 
When artsfjiflr.l“Tho exooutlon of a 
power must be presumed when It is 
necessary to validate an act.— Pbnnid- 
u. pKNNrarATHKR' (1873), 7 
1. R. E<]. 800. — IR. 

n. Informal ereoution — Whalreforma- 


lion neceaaary.i — Whore the execu- 
tion of a power is informal, but for 
a valuable consideration, the instru- 
ment is to be reformed so as to be au 
execution la the mode In wblob the 
person havizyr the power hod a right 
to execute.— M arnbll v. Blakb (1816), 
4 Dow. 864.— IR. 

o. DiStinciion between power acer- 


Haed by deed or wiU — db by deed 
only.) — ^There is a wide dlstinotion 
between a power to be exercised by 
deed or will, Sc a power to be exercised 
by deed only, tfdfr vivoa. Sc which la 
of a binding efTM npon the party 
executing It ; a powOs to be exercised 
by a testamentary diaposiUon la 
capable of being afterwaros revoked. 
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162 5 76 L. T. 161 ; 46 W. B. 286 ; 41 Sol. Jo. 
128. 

206. Execution by general disposition— Without 
reference to power — Donee having no vested 
estate.] — ^Where a party hae a power over an 
estate, but no estate is vested in him, he may 
execute his power by a general disposition of the 
subject, without referring to the power. — T ajnner 
V. Babbage (1836), 4 L. J, Ch. 101. 

207. State of donee’s mind at execution — Juris- 
diction of Coiut of Chancery — ^To decide upon 
validity.]-— The ct. has jurisdiction to decide upon 
the validity of the execution of a testamentary 
power over personalty, with reference to the state 
of the donee’s mind at the time of the alleged 
execution. — ^Mobgan v. Annis (1849), 3 De G. 
& Sm. 401 : 64 E. B. 562. 

208. Donee domiciled abroad — Execution valid 
by law of domicil — Not In compliance with terms 
of power.] — A power was reserved to a married 
woman, notwithstanding coverture, by deed 
executed by herself, “ & attested by three or more 
credible witnesses,” to appoint. Qu, : whether, 
if she had been lawfully domiciled abroad, any 
execution of the power valid by the law of the 
country of her domicil, but not in compliance with 
the express terms of the power, would have been 
sufficient. — Dolphin v. Bobins (1859), 7 11. L. Gas. 
390 ; 29 L. J. P. & M. 11 ; 34 L. T. O. S. 48 ; 23 
J. P. 726 ; 5 Jur. N. S. 1271 ; 7 W. B. 674 ; 11 
E. B. 166, H. L. ; affg, S. C. attb nom, Bobins & 
Paxton v. Dolphin (1858), 1 Sw. & Tr. 37. 
Annotfitions : — Mentd. Yelverton v. Yolvorton (18fi9), Sea. 

& Sm. 49 ; Shaw tJ. Gould (18fi8), L. li. 3 H. L. Afi ; Le 

Sueur V, Lo Sueur (1876), I P. D. 139 ; Harvey r, Furiilo 

(1882), 8 App. Oas. 43 ; Lc McfciuHcr v, Lo Mosurler, [1895 j 

A. 0. 517 ; He- Mackenzie, Maokenzio v. KdwardR*Mo8s. 

[1911] 1 Oh. 578 ; Lord Advocate v. Jallrey, [1921] 1 

A. O. 146 ; A.-G. for Alberta v. Cook, [1926] A. C. 444. 

209. Execution to be according to rules for 
time being applicable to such Instruments — Power 
created before but exercised after alteration In law — 
As to mode of execution.] — F rbmk v. Clement, 
No. 1, ante. 


Sub-sect. 2. — ^By Deed. 

See, now. Law of Property Act, 1925 (c. 20), 
ss. 159, 160. 

210. Compliance with necessary formalities — 
Attestation.] — Wlienj lands were settled to the 
use of sucli person or persons, etc., as B. & T. 
should, during their joint lives, by any deed or 
writing under both their hands & seals, to be by 
them duly executed in the presence of, & to be 
attested by two witnesses, limit & a])point, & 
until such appointment to the use of B. for life, 
remainder to the use of T. for life, & they by 
deed, signed, sealed, & delivered by them, in the 
presence of two witnesses, appointed the land to 
J., but the attestation indorsed on the deed, & 
subscribed by the witnesses, only specifl(jd that 
it was sealed & delivered by R. & T. in their 
presence, but not that it was signed : — Held : 
this was not a due attestation as required by the 
power; & a subsequent attestation by the wit- 
nesses, after the death of 11., certifying that the 
deed was signed as well as sealed & delivered in 
their presence, did not cure the defect in the 
original attestation. — Doe d. Mansfield v. 
Peach (1814), 2 M. & 8. 576 ; 105 E. B. 490. 
AnnoieUions: — Folld. Wright v. Barlow (181.5), 3 M. & S. 


612. Oonsd. Moodle v. Reid (1816), 1 Madd. 516 ; Ta^l 
V. Hankey (1838), 2 Moo. P. C. C. 342. 

SpUsbury, Skynner v. SpUsbiur (1843), 10 CJl. & FI®- 2^9 ’ 
Apld. Bames v. Vincent (1846), 3 Notes of 
(See 5 Moo. P. C. C. 201.) Betd. Doo d. Hotobto v. 
Pearce (1815), 2 Marsh. 102 ; Howhamc. Sandys 
2 Sim. 95; AJUonc. Bradshaw (18^), 1 Cfurt. 110. Mentd. 
Roberts V. Philiips (1856), 24 L. J. Q. B. 171. 

211. .] — Devise of lands to B. for 

life, with power to charge the same, by any deed 
or deeds, writing or writings, imdor her hand » 
seal, attested by two or more witnesses, or by will, 
etc., & for securing the raising Sc payment of the 
charge to limit & appoint the devised premises to 
trustees, etc. : — Held : the power was not^ well 
executed by deed charging the promises with a 
sum of money, Sc for securing the same demising 
them for a term ; such deed being si^ed, sealed, 
& delivered in the presence of two witnesses, but 
the attestation indorsed on the deed Sc subscribed 
by the two witnesses, expressing only that it was 
sealed Sc delivered in their presence. — ^W right v. 
Barlow (1815), 3 M. & 8. 612 ; 105 E. R. 702. 
Amwtatitms: — FoM. WatcrinaiL v. Smith (1840), 9 81m. 
629. Distd. Biirdett r. Spilubiiry, Skyniior v. SpilBbury 
(1843), 10 01. A' Fin. 340. Refd. Moodio v. Hold (1816), 
1 Madd. 516 ; Alien v. Bradahaw (183.5), 1 Cmt. 110. 


212. .J ~ - Whort^ a power is given to 

appoint by any deed executed in the presence of 
& atttJsied by two witnesses, the attestation is to 
be considered as forming part of the appointment. 

But a power to J. 8. to appoint by any deed, 
scaled & delivered in the presence of Sc attested 
by two witnesses, is not well executed by a de(^ 
in which the witnessing clause, with which it 
concludes, is “ signed Sc sealed by J. 8.” to which the 
attestation is simply ” witnesses A. B. & C. D.” — 
Duller v. Burt (1829), 6 Ncv. Sc M. K, B. 
281, n. 


AmwtatUm: — Expld. Burdoit t>. Spilsbury, Skynner v, 

SpllKbury (1843), 10 Cl. & Fin. UO. 

213. .] — A power given to a husband 

& wife was required to be exercised by them by any 
deed or writing under their hands Sc seals, to be 
by them executed in the presence of Sc -attested 
by two witnesses ; — Held : a deed which was 
signed as well as sealed Sc delivered by the husband 
& wife in the presence of two witnesses was not a 
good exercise of the power, because the attestation 
clause did not extend to the signature, as we ll as 
to the sealing Sc delivery. — ^Waterman v. 8mith 
(1840), 9 Sim. 629 ; 4 Jur. 672 ; 69 E. R. 601. 
Annotation :--ConBd. Burdott r. Spilsbury, Skynner v. 

SpUsbury (1843), 10 01. & Fiu. 310. 

214. .] — In an action of covenant for 

not repairing premises pursuant to the covenants 
in an indenture of lease, the declaration in deduct- 
ing pltf.’s title, stated that J. P., who had an 
interest Sc also a power to appoint ** by any deed 
or writing to be by him sealed Sc delivered in the 
presence of Sc to be attestc'd by two or more credible 
witnesses,” by a deed professing to be attested 
by two credible witnesses, & to be made by virtue 
Sc in exercise Sc execution of the power, did ” direct, 
limit, Sc appoint ” the promises. Sc the reversion 
thereof, to the use of pltf. It appearing that one 
of the attesting witnesses was the wife of the 
appointee, so that the deed could not operate as 
a valid execution of the power, deft, had a verdict 
on a plea tfdung issue on the appointment. The ct. 
refused to allow the declaration, to be amended by 
stating the deed either as a grant or as a covenant 
to stand seised to uses, except on ^yment of all 
the costs of the trial. — ^Pbery v. Watts (1842), 


Sc where the donor of this powor limits 
the exeoution of it in the hands of the 
donee to a partioiilar mode of execu- 
tion of the latter desoription, the only 
iiolation that can be given to his 


intention In so doing is, that the 
donor intendod the donoo should 
possess the moans of carrying her 
mtontlon into effect with roganl to the 
property. Sc of dealing with It in a man- 


ner that might be revocable after- 
wards, should anything subsequently 
vary her intention. — S tuart v. Ken- 
MKUV (1851), 18 L. T. O. S. 43.— IR. 




8ed. 8. — EequiaUes of valid exectdion: 8vb‘pect8.2 
<fe 8, A.] f 

S Man. Sc O. 776 : 4 Scott, N. B. 366 ; li L. I. 
0. P. 97 i 133 E. B. 1361. 

Annotaiiona : — Mentd. Gurford v, Bayley (1842), 3 3fan. Sc G. 
781 : Hiohael v. Myora (1843). 0 Man. k G. 702. 

215. Sufficiency of attestation.] — Buller v. 
Burt, No. 212, ante. 

216. .] — Newton v. Ricketts, No. 201, 

ante. 

Donee domiciled abroad.] — 8ee No. 208, arde. 


Sub-sect. 8. — ^By Will. 

A, In General, 

See Wills Act, 1837 (c. 26), ss. 9, 10. 

217. Jurisdiction of Court of Probate — To 
Inquire Into execution of power.] — Ot. of Probate 
has jurisdiction to examine into the execution of 
a power, so far as is necessary to determine whether 
the instrument executing it is testamentary. — 
Tatnall V, IlANKEY (1838), 2 Moo. P. C. C. 342 ; 

12 E. B. 1030, P. C. 

Annotaiiona: — Apld* Bamos v. Vlnoont (1840), 5 Moo. 
P. C. C. 201. Apia. In the Oooda of AJoxandor (1800), 
20 L. J: P. M. Sc A. 93. Oonid. In the Gooda of Hally 
biirtoti (1806), L. H. 1 P. &; U. 90. Befd. Brenchloy v. 
Lynn (18.02), 2 Hob. Keel. 441 ; D'Uuart v. Harknoss 
JISGS), 34 L. J. Ch. 311 ; In the Oooda of Hubor, [1896] 

218. .] — In the Goode of Pennington 

(1842), 1 Notes of Gases, 399. 

Annotaiiona : — Mentd. In the Oooda of Streaker (1859), 4 
Sw. Sc Tr. 192 ; Benson & Saukey v. Bonsou (i870), 40 
li. J. P. & M. 1 ; In the Gooda of Twoedalo (1874), li. R. 
3 P. & D. 204. 

219. .1 — The prerogative ct. refused 

probate to a will of a feme covert made in pursuance 
of a power, because it was, upon the face of it, 
not executed according to the requisites of the 
power : — Held : such will was entitled to probate, 
the ecclesiastical cts. having no jurisdiction 
to inquire as to the due execution of the power, 
but simply to grant probate, leaving it to a ct. 
of equity to determine the question of the duo 
execution of the power.-- B arnes v. Vincent 
( 1846), 5 Moo. P. C. 0. 201 ; 4 Notes of Cases, 
App. XXI. ; 7 L. T. O. S. 445 ; 10 Jur. 233 ; 

13 E. R. 468, P. C. 

Annotations ; — Oonid. Esto v. Este (1851), 2 Rob. Eod. 351 ; 
BronoUey v. Lynn (1852), 2 Rob. Eool. 441. Apld. Do 
Chatelaln Do Pontisriiy (1859), 1 Sw. & Tr. 411. Consd. 
In the Gooda of H^yburton (1860), L. R. 1 P. & D. 99. 
Apld. Pafflar v. Tongruo (1860), L. R. 1 P. & D. 158 ; In 
Vie Gooda of Bo Pradol (1807), L. R. 1 1*. Sc D. 454 ; Noble 
V. PholpB (1871), L. R. 2 P. & D. 276; Parkinson v. 
Townstiiid & Townsend (1875), 44 L. J. P. Sc M. 32. 
Bxpld. In the Oooda of Tharp, Than* v. Macdonald (1878), 
3 P D. 76. Consd. Phillips v. Jenkins (1881), 44 L. T. 
281 : In the Oooda of Huber, [1890] P. 209. R^. In the 
Go^so/ Wollaston (1863). 32 L. J. P. M. & A. 171 ; Hawks- 
ley V. Borrow (1860), L. R. 1 P. & D. 147 ; In the Oooda of 
Graham (1872), L. U. 2 P. & D. 38.5. 

220. .] — ^According to the present 

state of the law, 1 conceive this ct. must look at 
the power ... 1 am cleai'ly of the opinion 1 am 
entitled to see the deed (Jenner Fust). — Este 
V. Este (1851), 2 Rob. Eccl. 351 ; 16 L. T. O. S. 
469 ; 15 Jur. 159 ; 163 E. R. 1342. 


221. .] — B. died in 1857, leaving a 

testamentary paper in her own handwriting, & 
signed by her, dated July, 1832, by which she 
bequeathed her whole property, whatever it might 
be at her death, to her daughter. Under arts of 
a marriage settlement the trustees held certain 
property in trust for B.’s separate use during 
coverture, & ^ter her decease for such persons as 
B. should by her last will by her signed & published 
in the presence of & attested by three witnesses, 
appoint. In July, 1832, B.*s husband was alive, 
but predeceased her. The testamentary paper 
contfiSmed no reference whatever to the power, 
& was not published or attested. In the plead- 
ings pltfs. alleged that it was made in pursuance of 
a power, & the marriage arts, giving some power 
were not disputed ; — Held : where a power was 
before it, & an averment that a testamentary 
paper was made in pursuance of a power, the ct. 
was bound to grant probate, & thereby to leave it 
to the competent ct. of construction to decide 
whether the testamentary paper is a duo execution 
of or operative under the power. — De CHATEiiAiN 
V. De Pontiony (1859), 1 Sw. & Tr. 411 ; 29 
L. J. P. M. & A. 147 ; 33 L. T. O. S. 126 ; 7 W. R. 
497 ; 104 E. R. 790 ; sub nom, Chatblain v, 
PONTIGNY, 5 Jur. N. 8. 579. 

222. .] — By a marriage settlement, 

power was reserved to A., the wife, to appoint 
by deed, revocable or irrevocable, or by will, 
the property comprised in the settlement. In 
exercise of this power A. executed a will, by which 
she appointed a life interest in the settled property 
to her husband with remainder to her niece. 
Subsequently, also in exercise of the power, she 
executed a deed, by which she “ irrevocably 
appointed ** the settled property absolutely to her 
husband, reserving to herself a life interest in the 
same : — Held : the case fell within the principle 
of Bamee v. Vincent, No. 219, ante, & granted 
probate of the will. — Parkinson v, Townsend & 
Townsend (1875), 44 L, J. P. & M. 32 ; 33 L. T. 
232: 39J. P.744 ; 23 W. R. 636. 

223. .] — When the will of a married 

woman is tendered for probate on the ground that 
she had separate property, & the probate is con- 
tested, if the ct. is satisAed that there is separate 
property it has power to grant probate of all such 
property as testatrix had power to dispose of 
without deciding what that property is. But it is 
in general the duty of the ct., so far as the evidence 
St pleadings enable it to do so, to decide judicially 
of what such property consists. Semble : where 
the will is made under a power, if the ct. has all 
persons interested before it, it ought to decide the 
question not only whether there is a power, but 
whether it is well executed . — In the Goode of 
Tharp, Tharp v. Macdonald (1878), 3 P. D. 76 ; 
38 L. T. 867 ; 26 W. R. 770, C. A. 

Annotaiiona: — Befd. Phillips v. Jenkins (1880), 44 L. T. 

281 ; In the Gooda oj Tomlinson (1881), 6 P. D. 209; lie 

Lambert’s Estate. Stanton v. Lambert (1888), 39 Cb. D. 

626. Mentd. Harding v. Sutton (1888), 59 L. T. 838 ; 

In the Etticue of Hoys, Walker v. Gasklll, [1914] P. 192. 

224. .1 — Where a question of the 

valid execution of a power arises upon a will 


PART IV. 8E0T. 8, SUB-SECT. 8. 

Ztbl, Suffleienev of attcalaHon,}— 
Where a maniaffo settlement reserves 
to the wife a power of appointment by 
deed, to bo witnessed by two wit- 
nesses & to bo made with the written 
consent of the husband, the ct. will not 
aid an intended oxooution of It by 
deed executed by the wife In favour 
of her husband, but unatteeted Sc 
not aooonipanlod by snob written 
ooDBent.— -B bnnbtt e. Bennett (1875), 


1 V. L. R. (Kq.) 280,— AUS. 

p. Redial in deed— Whether amount- 
ing to eacereiae of potoerA — ^The recital 
In an instrument capable of opera- 
ting as an execution of a power, of 
a part transaction, which would by 
itself have been Inadequate, is a 
sufflcloiit execution of such power. — 
Lees v. Lees (1871), 5 1. R. £q. 549. — 


Q, Mxghin V. Michzn 


(1871), 19 W. R. 903 ; 5 I. R. £q. 258. 


PART IV. SECT. 3, SUB-SECT. 8.— A. 

r. ReatricHon against appointment 
except by will — Mutual covenants 
entered into not to revoke appointment 
made by wiU ,\ — Collard Sc Duck- 
worth (1889), 16 O. R. 735.— CAN. 

t. Wife's indorsement on will — 
After death of hudband — Effeet of ,] — 
Power of appointment 4n snob shaios 
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aJroady before the Ct. of Probate, that question 
will be then determined without any inquiry 
before a ct. of construction. — ^P hillips v. Jenkins 
(1880), 44 L. T. 281. 

225. Compliance with formalities required by 
power— Necessity for— Attestation.]— Parkeh v. 
Pabker (1714), Gilb. Ch. 168 ; 25 E. II. 118. 

Anfwtation: — Bcld. Coventry v. Coventry (1724), 1 Stra. 

596. 

226. .] — A power given to 

testator’s wife to dispose of a moiety of a lease- 
hold estate by a will, “ duly executed & attested *’ ; 
& in default of appointment, the name was 
bequeathed “ imto the exors. or administrators of 
her my wife, to & for his, her, or their own use & 
benefit.” A will, neither signed or sealed, or 
attested, held not to be an execution of the power ; 
& no exor, being named in the will, the adminis- 
trator of testatrix was held entitled to the moiety 
of the leasehold for his own benefit. — Sanders v. 
Pranks (1817), 2 Madd. 147 ; 56 E. R. 280. 
AnTwkitioTM : — Coiud. Mackenzie v. Mackenzie (1851), 3 

Mac. & G. 669 ; JohnHon v. Itouth (1867), 27 L. J. Ch. 

305. Befd. Marshall v. CeUett (1835), 1 Y. & C. Ex. 232 ; 

Holloway v. Clarkson (1843), 2 Hai'c, 621. Mentd. Waito 

V. Terapler (1829), 2 Sim. 524 ; Welbnau v. liowrinic 

(1830), 3 Sim. 328 ; Boyd v. Barker (1859), 28 L, J. Ch. 

445. 

227. ,] — ^By indentures of lease 

& release, certain premises wei'e conveyed to A. 
& his wife, after other uses, to such uses as M. by 
her last will & testament in writing, or any instru- 
ment in writing in the nature of, or purporting to 
be, her will, or by any codicil to bo by her duly 
executed & published under her hand & seal, in 
the presence of & atfx^sted by tliroo or more 
credible witnesses, notwitlistanding her coverture, 
etc., should dinset, limit, or appoint, etc. M. 
signed, sealed, & delivered, as & for her last will 
& testament, an instrument which concluded & 
was attested as follows : “In witness wh(Ji*eof I 
have set my hand & sciil henjto, this 6th day of 
August, A.D. 1801, in the presence of the under- 
written. Mary Swilt. L.S. Signed, sealed, & 
delivered this 5th day of August, 1801, as the last 
will &> testament of the said testatrix, M. who, 
in her presence, &> in the presence of eacli other, 
have put oiu names as witnesses thereof. 11. P. 
- -.T. G. — II. P. ” : — Held : the i)ower was well 
exceuW. — Ward v. Swift (1832), 1 Cr. & M. 171 ; 
3 Tyr. 122 ; 2 L. J. Ex. 45 ; 149 E. 11. 360. 
AnnoiaiConft :~Avld. CiirUils v. Kciirlck (1838), 3 M. & W. 

461. ConBd. Viiiccfit V. Sodor & Man. (Bp.) (1861), 4 

Do G. &. Sin. 294. Befd. Bnrdett v. Spilabm*y» Skyimcr 

V, SpllBbuiT (1843), 10 (;i. & Fin. 340. 

228. .] — Poster v, Southey 

(1836), Donnelly, 108 ; 47 E. R. 258. 

229. .] MACKIN1A2Y V, SlSON, 

No. 149, ante, 

230. .] — A power in a married 

woman, to dispose of personalty by will “ to bo 
signed & published by her in the presence of, 
& to be attested by two or more credible witnesses,” 
is not duly exercised by an instrument signed & 
sealed in the presence of two witnesses, the 
attestation clause being : Witnesses to the execu- 
tion hereof. — George v. Rtelly (1839), 2 Curt. 1 ; 
163 E. R. 317. 

Annoiaiion: — Consd. Bames r. Vincent (1845), 3 Notes of 

Ceases, 628. 

281 , .] — ^A married woman had 

power to dispose of certain stock furniture, by 
a will to be executed in the presence of two wit- 
nesses ; &: also to dispose of other effects by will 
generi^y. By a will, duly executed, she disposed 


of the stock & furniture ; by an unsigned memo- 
randum, at the foot of the wl, in her own hand- 
writing, previous to Jan. 1, 1838, she disposed of 
the other effects. Letters of administration with 
the will & memorandum granted. 

The codicil cannot have operation, for the power 
to dispose of the long annuities was to be executed 
in the presence of two witnesses, & the codicil was 
executed in the presence of one witness only 
(Jenner Pust ). — In the Goode o/ B oswell (1843), 
3 Curt. 744 ; 2 Notes of Cases, 164 ; 163 B. R. 887. 

232. .] — Lands were limited to 

such uses, etc., as L. II. W. sliould appoint by her 
last will & Uistament, in writing, to be by her 
signed, sealed & published in the presence of & 
attested by throe or more credible witnesses, 
li. JJ. W. signed & scaled an instrument, before 
Wills Act, 1837 (c. 26), containing an appoint- 
ment commencing thus ; “ L. H. W. do publish 
& declare this to be my last will & testament,” 
& ending thus : “ I declare this only to be my 
last will & testament : In witness whereof I have, 
to this my last will & testament, set my hand & 
seal the 12th day of September,” etc. The 
attestation wtis thus : “ Witness C. B., E. B., 
A. B. ” : — Held : the attestation was sufficient, & 
the power was well executed. — ^Burdett v. 
Sph^bury, Skynner V. Spilsbury (1843), 10 
Cl. & Pin. 340 ; 6 Man. & G. 386 ; 7 Scott, N. R. 
66 ; 8 Jur. 1 ; 8 E. R. 772, H. L. ; revag. S. C. 
aub 7wm. Doe d. Spilsbury v. Burdett, Doe d. 
Spii^bury v. Skynner (1839), 9 Ad. So El. 936, 
Ex. Oh. ; & reMg, (1835), 4 Ad. & El. 1. 

Annotatiom : — Distd. Goonco v. Bfelly (1839), 2 Curt. 1. 

Apld. HucIrou 17. Parkor (1844), 1 Itob. Eccl. 14. JDdftd. 

BanioH V. Vinouut (1845), 3 Not^H of ('oroh, 628. Bzpld. 

Vincont v, Sodor & Man (Bp.) (1851), 4 De G. & 8m, 294. 

Apld. Newton 17. liickettH (1861 ), 9 H. L. Cos. 263. Betd. 

CurteiB t7. Kenrick (1838), 3 M. & W. 46J ; lUoketta v. 

Loftiw (1841), 4 Y. & C. Ex. 519; UobertH v, l^hllllns 

(1865). 4 E. & B. 460; Slmmu Patter v. Abdid Kadlr 

Itavuthon (1912), 28 T. L. U. 583. 

233. .] — A will, in order to be 

a good exercise of a power, was required to be 
signed & published by the donee in the presence of 
& attested by two or more credible witnesses. 
The donee made a will which was signed by him 
So was attestcid thus : “ We, the undersigned, attest 
to have seen the above testator sign the above 
will ” ; — Held : that clause was in effect an attesta- 
tion to the publication as well os the signature of 
the will, So consoijuently the power was well 
exercised. — Bartholomew v. If arris (1845), 15 
Sim. 78; 15 L. J. Ch. 106; 9 Jur. 1070; 60 
E. R. 546. 

Annotation : — Befd. Vincont v. Sodur & Man (Bp.) (1851), 

4DoG. dcSiu. 294. 

234. ,] — Bv a settlement of 

1813, stock was settled upon trust in the events 
which happened, for such persons as a married 
woman should, during & notwithstanding coverture, 
among other modes, by the last will So testament in 
writing, or any writing purporting to be, or in the 
nature of, a will to be by her duly signed, sealed So 
delivered in the presence of Aj to be attested by 
two or more credible witnesses, give, direct, limit 
So appoint. The husband of the donee died in 
1819 So the donee in 1840. After the death of the 
donee of the power a writing was found in the form 
of a letter. So sealed on the outside only, purportii^ 
to bear date Aug. 20, 1816, & to bo inade in 
execution of the power, So concluding thus, “ as 
witness my hand So seal ” with a signature pur- 
porting to be that of the donee & two other names 


& proportions aa husband &; 'wife 
should by any deed In vnltlng direct : — 
Hdd: not to be well executed by 
appointment by the will of the hus- 


band. with a written indorsement 
thereon m^e by the vrife after his 
death expressing her approbation. 
Nor wonief it have been better if the 


wife bad ratified it at the time of the 
execution, it being revocable by the 
husband during his life. — Bubhell v, 
Bubhell (1803), 1 Boh. Sc Let. 66.— IR. 
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Sect, 8. — BequiaUea of valid execwlion: Sub-aeet. 3, 
A., B. <fc C. (a), (b) <& (a ) ! mA-aed. 4.] 

in other handwriting, but with no memor^dum of 
attestation. On a reference to the ma^r 1847, 
as to the form & manner of the execution of this 
paper y no evidence could be produced but such as 
was afforded by the document: — Held: the 
document was not shown to be a due e xecution of 
the power. — ^BuiiNHAM v. Bennett (1847), 1 
I)e G. & Sm. 513 ; 03 M. R. 1172. 

Anmtatianft Apld. Rc lUln^orth, Bevir v. Ai^troi^, 

11909] 2 Cb. 297. Be!d. Cogan r. Dufflold (1876) 34 

L. T. 593. 

235 . .] — Power to appoint by 

will “ to be signed & published by testater in the 
presence of & attested by three or more credible 
witnesses.” 

Testator made & published his will, which was 
signed by him in the presence of & attested by 
the three witnesses ; but the attestation took no 
notice of the publication : — Held : the power was 
well executed. — lie Wrby’s Trust (1850), 17 
Sim. 201 ; 19 I^. J. Ch. 183 ; 00 B. R. 1106. 

236. .] — By a marriage settle- 

ment, a freehold estate, held for lives, was limited, 
after the death of the husband, to the use of such 
persons as a married lady, notwithstanding cover- 
ture, should, by will, ” to be by her signed & 
published in the presence of & attested by ” two 
witnesses, appoint. The lady, by will, devised 
** the estate comprised in the said settlement,” 
after her husband’s death, to certain persons, & 
signed & sealed the will, which purported t-o be 

signed & sealed ” in the presence of ” two 
witnesses ” : — Held : a will cannot be made 
without being published, it is not necessary to 
mention the word ” published ” in the attesta- 
tion, & the power was validly executed. — ^V incent 
V. SODOR & Man (Bp.) (1851 ), 4 Do G. & Sm. 294 ; 
20 L. J. Ch. 433 ; 18 L. T. O. S. 3 ; 35 Jiir. 305 ; 
64 E. R. 839. 

Annotations : — Be!d. Johns r. Dickinson (1849). 8 C. B. 034 ; 

Morris v. IUi.vilyd(f(Mi Colliery (3o. (1858), 3 H. & N. 

885. 

237. Signature.] — Jones v. Daus 

(1728), 1 Bam. K. B. 130 ; 94 E. R. 91. 

Annotation: — Befd. Doe d. Spilsbury v, Burdott, Doe d. 

SpiJsbury v, Skyunor (1839), 9 Ad. & Ifil. 936. 

238. .] — Sanders v. Pranks, 

No. 226, ante. 

230. Publication.] — Limitation of 

stock to the use of such person as S. should by her 
last will, or any writing or appointment in nature 
of a will, to be by her signed & published in the 
presence of & attested by two or more credible 
witnesses, appoint. An appointment by will was 
thus made : ” These my last bequeaths, signed by 
mo this 4th Feb. 1812, S. ; witness B. 11. & J. U.” 
Testatrix told each of the witnesses that that paper 
was her will : — Held : this was not a sufficient 
execution of the power. — Moodie v. Reid (1817), 
7 Taunt. 355 ; 129 E. R. 142 ; subsequent proceed* 
ings, 2 Madd. 156. 

Annotations .•--FolliL. Stanhope v. Koir (1824), 2 L. J. O. S. 

Ch. 166. Apld. Buller v. Burt (1829), 6 Nov. & M. K. B. 

281. Diltd. Lemprlere r. Valpy (1832), 6 Sim. 108 ; 

Burdett v. Spilsbury (1848), 10 Cl. & Fin. 340. 

Allen V, Bradshaw (lil35), 1 Curt. 110 ; Curieis v. Kenrtok 

(1838), 3 M. & W. 461 ; Vluoent v. Sodor & Man (Bp.) 

(1849), 8 C. B. 905. 

240. .1 — Where a power was 

to be executed by a will, signed & published in 


signed & published in 


the presence of, & attested by three witnesses : — 
Held: a will concluding with this declaration: 
” this is my last wiU & testament,” & expressed to 
be signed by testatrix, in the presence of the three 
attesting witnesses, was not a good appointment, 
because the publication was not attested. — 


Stanhope v. Keir (1824), 2 Sim. & St 37 . 9 
L. J. O. S. Oh. 166 ; 67 B. R. 269. ’ ^ 

.•—Conid. Re Wrey's Trust (1850). 17 sim sm 
Beld. Ward v. Swift (1832), 1 Or. & M. 171 • Aiwl; 
Bradshaw (1835), 1 Chirt. 110 • BurStt ” WibSrS* 
Skynner v. Spilsbury (1843), 10 (Si. & Bln. 340. 

241 ^ — -.] — X power over personal 

property was required to be executed by a will 
signed & published in the presence of, & attested 
by, two witnesses. The donee professed to 
exorcise the power by a will which was signed by 
her, & she acknowledged her signature to the two 
witnesses, but did not sign it in their presence, & 
the witnesses at different times signed an attesta- 
tion that testatrix had signed & delivered the will 
in their presence : — Held : though delivery was 
equivalent to publication, the power was not well 
exercised. — Simeon v. Simeon (1831), 4 Sim. 656 • 
58 E. R. 208. 

Annotatinns : — Folld. Curtels v. Kenrlok (1838), 3 M. & W. 
461. Reid. Burdott v. Spilsbury, Skynnor v. Spilsbury 
(1843), 10 Cl. & Bln. 340 ; Vincent r. Sodor & Man (Bp.) 
(1851), 4 De G. & Sm. 294. * ' 


242. .] — power in a feme 

covert, to dispose of person^ property by will, 
“ to be by her signed & published in the presence 
of, & to he attested by two or more credible 
witnesses ” : — Held : not to be sufficiently 
exercised by a writing purporting to be her will, 
& to be signed, hut omitting to state that it was 
published by her in the presence of two witnesses ; 
extrinsic evidence of the fact of publication not 
being admissible. — ^AiiLEN v, Bradshaw (1835), 
1 Chirt. 110 ; 163 E. R. 37. 

AnnolationB : — Retd. Tatnall v. Hankoy (1838), 2 Moo. 

P. O. C. 342 : Burdett v. Spilsbury, Sk>muer v. Spilsbury 

S , 10 (31. & Fin. 340 ; Barnes v. Vlncont (1845), 3 
of Cases, 628. 


243. .] — Delivery is equivalent 

to publication of a will. 

A married woman had power, under her marriage 
settlement, to appoint certain lands to uses by her 
last will & testament, ” signed & published in the 
presence of, & attested by, three or more credible 
witnesses.” The reversion in the same lands, 
subject to certain life estates, was also vested in 
her. She made a will, containiug a devise of all 
her property real & personal but not referring to 
the power. The attestation stated the will to be 
signed, sealed, & delivered by testatrix in the 
presence of three witnesses, whose names were 
subscribed : — Held : (1) the will was a due execu- 
tion of the power. 

(2) This case falls within that last class referred 
to by Alexander, C.B., in Roake v. Venn, No. 595, 
post. (Parke, B.).~Curtbib v. Kenrick (1838), 
3 M. & W. 461 ; 1 Horn & H. 120 ; 7 L. J. Ex. 
169; 150 E. R. 1226; subsequent proceedings 
(1840), 9 Sim. 443. 

Annotations: — As to (1) Reid. Ricketts v. Loftus (1841), 
4 Y. & C. Ex. 519; Burdett p. Spilsbury, Sksrnner v, 
Spilsbury (1843), 10 CH. & Fin. 340. As to (2) Apld. Shel- 
ford V. Aclond (1856), 23 Boav. 10. Reid. A.-G. v. Wilklu- 
son (1866), 14 W. 11. 910. 


244. .] — Where an attestation 

clause is not required the mere circumstance that 
there is an attestation clause specifying certain 
things does not exclude evidence that other things 
were done besides those which are attested. 


A married woman having power imdcr her 
marriage settlement to dispose of personal estate 
by a will to be signed & published by her in the 

g resence of two or more credible witnesses, made 
er will in pursuance of the power & signed 
her name at the foot of it. Then followed 
the signatures of three witnesses, As below those 
signatures was a memorandum ir the handwriting 
of testatrix, to the effect that the will had been 
signed & seeded by her in the presence of the above 
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three witnesses. Upon the examination of the ; 
witnesses after the d^cath of testatrix two of them j 
deposed to testatrix having signed the will in the 
presence of all the witnesses, but the third stated ! 
her belief that the will had been signed before the 
witnesses entered the room : — H eld : ( 1 ) coupling the 
memorandum with the testimony of the witnesses 
there was sufficient evidence of signing in the 
presence of the witnesses, or two of them to satisfy 
the requisition of the power in that respect ; 
(2) testatrix calling the witnesses to attest her 
will, sealing it, & declaring it to be her act, which 
circumstances were given in evidence, thereby 
published her will within the meaning of the 
power ; (8) as no attestation claxise was required 
by the power, the omission of any statement as to 
publication in the memorandum, considered as an 
attestation clause, was immaterial, therefore, 
under all the circumstances of tlie case that the 
will was a due execution of the power. 

(4.) Legacies of stock given by a married woman 
by her will, executed in pursuance of a power : — 
Held : notwithstanding the stock was misdescribed 
to be specific, & the costs of a suit instituted by 
the extrices., who were also the residuary legatees 
of testatrix for the purpose of having the trusts 
administered directed to be borne ratably by the 
specific legacies. — Warren v, PosTLK'mwAiTE 
(1845), 2 Coll. 108 ; 14 L. .T. Oh. 422 ; 5 L. T. O. S. 

' ^ K. 658. 

Pld. Vincent V. Hodor & Man 
. As to (4) Fdld. lie Orford, 
vrrigbt V, Due Del Balzo (1895), 

V. Dickson (1880). 29 W. R. 12. 

245. — ,] — power was reserved 

to a married woman to dispose of personal property 
by her last will & testament in writing, to be by 
her duly made & published in the presence of, 
& to be attested by, two or more credible wit- 
nesses, The donee, by her will, without any 
reference to the power, or to the subject matter, 
bequeathed to her husband “ all that she did & 
should or would thereafter be entitled to, or should 
possess ** ; concluding thus : “ Signed by me, 

E. J., Feb. 24, 1881, in the presence of two wit- 
n^ses,” & then followed the signafau'es of the two 
witnesses ; — Held : this was nut a due execution 
of the power. — Johns v. Dickinson (1849), 8 
0. B. 934; 137 E. R. 776. 

246. — ~ Delivery.] — A power given to 

A. to appoint by any deed or instrument in wilting, 
with or without power of revocation, to be by her 
signed, sealed, & delivered in the presence of two 
or more credible witnesses : — Held : to be w<ilJ 
exercised by an appointment by ilio will of A., not 
expressed to be delivered, but stated in the 
attestation clause to be “ signcjd, sealed, published, 

& acknowledged & declared to be her last will,” 
in the presence of the attesting witnessi^s. — 
Smith v. Adkins (1872), L. 11. 14 Eq. 402; 41 
L. J. Ch. 628 ; 27 L. T. 90 ; 20 W. R. 717. 

247. Memorandum Incorporated in will — 
Memorandum not duly executed.] — An appoint- 
ment made under a power not duly executed was 
held to be incorporated into a will by a reference 
to it, the appointment having been found enclosed 
in a packet together with the will . — In tlic Goods of 
Bosanquet (1850), 16 L. T. O. S. 6 ; 14 ,Tur. 904. 

248. Provisions of Wills Act, 1837 (c. 26) — 
Applicable to powers created after as well as before 
Act.] — ^A will executed with the formalities pre- 
scribed by above Act, is not a valid exercise of a 
power to appoint by any instrument in writing 
signed, sealed, & delivered in the presence of, &; 
attest^ by, two or more witnesses. 

If either before or since above Act, a power be 
created to appoint real estate by deed or will to 


<50/ ; w jur. 7Z1 ; Bl. 
Annotations: — As to (3) Ex 
(Bp.) (1849), 8 C. B. go.*) 
Neville V. Cartwright, Cart^ 
73 L. T. 681. Refd. Moore 


be respectively signed, sealed ^ delivered in the 
presence of & attested by three credible witnesses, 
it is clear that a will executed in manner prescribed 
by above Act, would be a good execution of the 
power (Lord Westbuby, O.). — Taylor v. Meads 
(1866), 4 De G. J. & Sm. 697 ; 5 New Rep. 848 ; 
34 L. J. Ch. 203 ; 12 L. T. 6 ; 11 Jur. N. S. 166 : 
18 W. B. 394 ; 46 E. B. 1050, L. 0. 

Annotations: — Consd. Bs Barnett, Dawes 
1 Ch. 402. Mentd. Hall v. Waterhonse 
64; Troutbeok v. Bonghey (1866), L. 

AUen V. Walker (1870), L. R. 5 Bxch. 187 
(1871), 7 Oh. App. 64 ; Bishop v. W/Ol ( 

194 ; Cooper t>. Maodonald (1877), 7 Ch. D. «oo i fsjriuuuuo 
V, Hallett (1883). 49 L. T. 380 ; Be Armstrong. Bx p. 
GUohrifit (1886), 17 Q. B. D. 167 ; Be Curroy, Gibson v. 
Way (No. 2) (1887), r>6 L. T. 80 ; Johnson v. Johnson 
(1887), 56 L. J. Ch. 326 ; Re Drummond & Davie's Con- 
tract, [1891] 1 Oh. 524 ; Bates r. Kesterton, [1896] 1 Oh. 
159 ; Clarter v. Carter, [1896] 1 Ch. 62 ; Johnson v. Clark, 
[1908] 1 Ch. 303 ; Re Mookonzlo, Mackenzie v, Bdwards- 
Moss. [1911] 1 Ch. 578. 

249. .] — The provision of above Act, 

s. 10, making good the execution of powers by will 
if executed as provided by above Act with respect 
to wills, relates to powers created since as well 
as to powers created Ibeforc above Act. — ^Hubbard 
V. Lees & Purden (1866), L. R. 1 Exch. 255 ; 

4 U. & C. 418 ; 35 L. J. Ex. 100 ; 14 L. T. 367 ; 
30 J. P.663; 12 Jur. N. S. 435 ; 14 W. R. 694. 

250. Must be complied with — Attestation.] 

— ^A power of appointment exercisable by deed or 
writing duly executed or by will is not validly 
exercised by testamentary documents executed by 
the donee, but attested by one witness only, & 
containing no reference to the power or to the 
property subject to it. — Re Edmonstone, Bevan 
V, Edmonstone (1001), 49 W. R. 655 ; 46 Sol. Jo. 
258. 

Power exercised by ** writing .'*] — Sec Nos. 

*286-292, post. 

B. Power Exercisable “ in writing ” Exercised 
by Will. 

See Nos. 286-292, post. 

C. Conflict of Laws, 

(a) In General. 

See Conflict op Laws, Vol. XI., pp. 381, 382, 
385, 386, Nos. 506-509, 022-626. 

{h) Power Executed by Will made according to 
Foreign Law. 

See Conpiact op Law*-:, Vol. XT., pp. .383-385, 
Nos. 611-621. 

(c) Power Executed by Will in English Form 
of Person Domiciled Abroad. 

See Conptact op Laws, Vol. XT., pp. 382, 38.3, 
Nos. 600-610. 


Sub-sect. 4. — Where Consent to Exercise 
Required. 

261. Necessity for consent required by terms of 
power.] — A. having a power of disposing of land 
with consent of trustees, devises the lands by her 
will, this being without the consent of the trustees, 
is void. — ITutton v. Simpson (1716), 2 Vem. 
722 ; 23 E. R. 1074 ; sub norn. Simpson v. Hornby, 
Gilb. Ch. 120 ; sub nom. Sympson v. Hornsby, 
Prec. Ch. 452 ; sub nom. Sympbon v. Hutton, 
2 Eq. Oas. A hr. 439, L. C. 

Atmotations .•—■MeM. Hopkins v. Hopkins (1734), CJas. 
temp. Talb. 44 ; Gulliver v. Wiokott jl746), 1 WUs. 105 ; 
Potter V. Potter (1750), 1 Vos. Sen. 437 ; A.-G. v. Downing 
(1769), Arab. 571 ; Hodgson v. Ambrose (1780), 1 Doug. 
K. B. 337 ; White d. White v. Warner (1781), 3 Doug. 


V, Ixer, [1908] 
(1866), 6 GUI. 
R. 2 Eq. 634; 
; Pride v. Bubb 
1876), 3 Ch. D. 
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Seel. 3 . — Requiirilee of valid exeexjtlion; Svb-secls. 4: 
fSb 5, Sed. 4. ] 

K. B. 4 ; Curtis r. Curtis (1789), 2 Bro. C. 0, 620 : Plokcr- 
Stamford (1 797), 3 Ves. 332 ; Plgott w. Waller (1802). 

7 Vos. 98 : Dyer v. Dyer (1810), 1 Mer. 414 ; II. v. Ring- 
stead (1829), 9 B. & C. 218; Lett v, Randall, Lott v. 
Dormer (1 85r>), 3 Sm. & G. 83 ; Thompson v. Watts (1802), 

8 Jur. N. S. 760 ; Italph v, CJarrick (1879), 11 Ch. D. 873 ; 
He WUlattfl, Wlllatts v, Artley, [190S) 1 (^h. 378. 


252. Effect of death of party whose consent 

required.] — feoffment to uses, with a proviso, 
that on payment of twelvepence & procuring the 
assent of the feoffees, the uses should cease, gives 


them an authority ; therefore if one of them die. 


performance to the surviving feoffees is not a 
revocation. — Atwatbrs v, Birt (1601), Cro. Eliz. 


856 ; 78 E. R. 1082. 

Annotations : — Moiitd. Lawronco v, Dodwell (1698), 1 Ld. 
Raym. 438; Roo d. Wilkinson v, Tranmarr (1757), 
WiJlcB, 682 ; Bell v. Holtby (1873), L. R. 16 Eq. 178. 


253. Consent by power of attorney — 

Given before exercise of power.] — Where in a 
marriage settlement made by tenant in tail, he 
settled the same to himself for life & to the children 


of the marriage in strict settlement : with a proviso, 
that it should be lawful for him by deed or instru- 
ment in writing attested by three witnesses, & to 
be enrolled with the consent in writing of certain 
trustees, tor revoke the old & declare new uses : — 
Held : a deed of revocation executed by him & 
all the trustees in person except one, & the consent 
of that one being given by means of a general 
IK)wer of attorney before made by him to the settlor 
to consent to any such deed he might think 
proper to make, by vii*tue of wJdch the settlor 
executed the deed for in the name of such trustee, 
is bad, though properly attested & enrolled : &; 
another deed of revocation properly executed & 
assented to, but not cm’olled till after the settlor’s 
death, was also void ; for that every thing required 
to be done in the execution of such a power must 
be strictly complied with, & must be completed in 
the lifetime of the person by whom it is to be 
executed. — ^H awkins v. Kemp. (1803), 3 East, 
410; 102E. R. 655. 

Annotations Wright v, Wakofonl (1812), 4 Taunt. 

213: HalloweU v. MomtU (1840). 1 8cott, N. R. 309; 

Cooke V. Crawford (1842), 13 Sim. 91. Mentd. R. v. 

^trey (1817), 0 M. & B. 319 ; Laird v, (1840), U. & 


254. Though not required in express 

terms.] — Settlor vested certain lands of wliich ho 
was seised in fee simple, in three sets of trustees, 
upon certain trusts. The term vested in the first 
set was one of ninety-nine years, for securing a 
jointure of £200 per annum for wife of settlor ; 
that vested in the second set was one of five 


hundred years, for raising £5,000 ; that vested in 
third set was one of six bundled years, for raising 
£2,000. The settlement also contained a clause 
enabling the settlor, his heirs or assigns, to I'elease 
& discharge the premises from the payment of the 
annuity & sums of money, or any of them, by 
charging such annuity & such sums, or any of 
them, upon any other estate of competent v^ue, 
with the consent & approbation of the respective 
trustees. Settlor, deft., by indentures of lease 
& release, expressed to be made between him & 
the three sets of trustees, conveyed to B., 0. & 
their heirs certain premises to the uses, upon the 
trusts, etc., contained in the original settlement, 
to the intent that the premises conveyed by the 
latter indentures might be charged with the 
jointure, the two sums of £5,000 & £2,000 in 
lieu of, & as a substitution for, such or so many of 
the premises contained in the settlement. These 
deeds of release & substitution were signed by the 
two trustees of the first term of ninety-nine years 
for securing the jointure, only by one of the 


trustees of the term of five hundred years, for 
securing £5,000 ; & they wore signed by neither 
of the trustees of the term of six hundred years, 
for raising £2,000 : — Held : (1) the power of sub- 
stitution of new premises for those charged with 
the respective sums of £2,000, & £6,000, & of 
causing a cesser of the terms of five himdrcd & 
six hundred ydars, was not well executed, in as 
much as the deeds were signed only by one trustee 
of the one term, & by neither trusty of the other ; 
the premises contained in the original settlement 
were only released, & those substituted were only 
biurdened as to the term of ninety-nine years, for 
seeming the jointure, the deed as to this term 
having been signed by the two trustees ; (2) where 
the nature & object of the power, & the circum- 
stances of the case, point to a previous consent, 
there such previous consent is necessary, although 
not required by the terms of the power. — Grjeen- 
HAM V, 0IBBESON (18.S4), 10 Bing. 363 ; 4 Moo. 
& S. 198 ; 3 L. J. C. P. 128 ; 131 E. R. 944 ; 
previous proceedings (1832), 2 L. J. Ch. 36, L. C. 
Annotation : —Generally, Mentd. Qilboy v. Rush, [1900] 

ICh.ll. 

265 . Consent to be by deed— Parol consent 

followed by deed.] — ^A settlement contained a 
power which was to be executed by A., with the 
consent of B., “ such consent to be signified by 
some deed to be duly executed by him, & not 
otherwise,” to release certain estates from charges 
in favour of the younger children of A., & sub- 
stitute others in their stead. The donee of the 
power executed it by deed, which was not, however, 
executed by B. till nine monilis after its execution 
by A., but evidence was produced that a draft of 
the deed, purporting to be an execution of the 
power by A., had been shown to B. before it was 
executed by A., & that B. had then given his parol 
consent thereto : — Held : the power had been 
validly executed. — O pfek v, -Harman (1859), 
1 De G. F. & J. 253 ; 29 L. J. Ch. 307 ; 1 L. T. 
315 ; 6 Jur. N. 8. 487 ; 8 W. R. 129 ; 45 E. R. 
355, L. JJ. 

256. Consent of trustees.] — Under a 

settlement, a general power of appointment oyer 
the settlement funds was, in the events which 
happened, conferred upon C., the tenant for life, 
who at the date of the settlement wfw a pei^n 
of unsound mind not so found by inquisition. 
The power was to be exercised with the consent & 
concurrence of the settlement trustees, not being 
less than three, or of a majority of three of four 
trustees. C. having recovered & being no longer 
subject to lunacy jurisdiction, subsequently, in 
Apr. 1918, by deed made between himself of the 
one part & three of the four settlement trustees 
of the other part, with the consent & concurrence 
of the three trustees parties thereto testified by 
their execution of those presents, appointed that 
the settlement trustees should after his death 
stand possessed of the trust funds in trust for such 
person or persons & purposes as he should by will 
or codicil appoint. By a subsequent codicil 
referring to the power contained in the deed of 
Apr. 1918, C. appointed that the settlement trustees 
should pay &: transfer the settlement funds as 
therein mentioned : — Held : on the true con- 
struction of the power, the trustees were not 
required to approve of the persons who were 
to benefit under the exercise of the power or of 
the extent to which they were to benefit, but the 
exercise of the power was merely made con- 
ditional upon the consent & concurrence therein 
of the trustees ; & the deed of Apr. 1918, was a 
valid exercise of the power . — Be DiLKB, Be Dilke’s 
Settlement Trusts, Vbrby v. Dilke, [1921] 
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1 Oh. 34 ; 90 L. J. Oh. 89; 124 L. T. 229 ; 37 
T. L. B. 13, O. A. 


Sub-sect* 5. — Compliance with Statute op 
Frauds. 

See, now, Law of Property Act, 1025 (c. 20), s. 58. 

257. Appointment of realty.] — ^Power to appoint 
a use of land by deed or will. A will attested by 
two witnesses not a good appointment ; because 
in such case “ by a will must be intended such 
a will as is proper to dispose of land. So, though 
the words are, “ or other writing in nature of a 
will.” — Longford v, Eyre (1721), 1 P. Wms. 740 ; 
24 E. B. 603, L. C. 

258. ,] — Father tenant for life, & two sons, 

article to charge with a sum for younger children 
after father’s death, as he by will duly executed 
should direct ; he directs by Avill with two witnesses 
only : a good execution of the power, notliing 
passing from the father : otherwise if by owner of 
the estate. 

Where the owner of an estate in land either in 
law or equity reserves to himself a power to dispose 
of it to such uses as he shall by will appoint, that 
must be such a will as within Si4i.t. Frauds would 
be proper for a devise of land (Strange, M.R.). — 
Jones v. Clough (1751), 2 Ves. Sen. 305 ; 28 B. R. 
234. 

259. .] — Marlborough (Duke) v, Godol- 

PHiN (Lord), No. 22, ante. 

260. Appointment of personalty.] — Marl- 
borough (Duke) v. Godolphtn (Lord), No. 22, 
ante, 

261. .] — ^A power to appoint personalty 

amongst a class, may, if no formality be required, 
be executed by merely naming the particss to be 
benefited. — ^Bailey v. Hughes (1851), 10 Beav. 
169 ; 52 E. 11. 313. 

262. Appointment bad quoad realty.] — 

Will made under a power, but not duly attested to 
pass real estate, a good execution of the jjowcjr 
quoad the personalty. — Duff v. Dalzell (1782), 
1 Bro. C. C. 147 ; 28 E. 11. 1044, L. C. 


Sect. 4.—EXERCISE BY INSTRUMENTS SPECIFIED 
BY AUTHOR OF POWER— CONSTRUCTION OF 
TERMS. 

263. By deed — Exercise by will.] — Power to 
make provision for children by deed is well 
executed by will. — Sneed v. Sneed (1747), Amb. 
64 ; 27 E. K. 37. 

264. .] — Common law power to 

appoint by deed executed in the liresence of two 
witnesses, ill executed by a Will. Othei-wise, if 
the power had been to appoint by any writing or 
instrument, or other general term. — Darlington 
(Earl) v, Pulteney (1775), 1 Cowp. 200 ; 08 
E. R. 1075. 

Annotations : — Befd. Doe d. Nowell v. lloako (1825), 2 Blnfir. 

407 ; lie Bolton Estaten, UuhscII v. Meyriok, 1 190:1] 2 Cb. 

461. Mentd. Re Vardon’e Tnists (1884), 28 Ch. D. 124 ; 

In the Goods o/Crofton (1897), 13 T. L. U. 374. 

265. Exercise by agreement In writing.] — 

Husband & wife having a joint power of appoint- 


ment by deed, over the wife’s estate, agree in 
writing to sell it. Senible : a specific performance 
cannot be compelled against them. 

Where the instrument is not executed according 
to the power, it is nothing but an agreement 
signed by a married woman, & as an agreement it 
is invalid (Plumbr, M.R.). — ^Martin v, Mitchell, 
Martin v, Pbile (1820), 2 Jac. Sc W. 413 ; 37 
B. R. 685. 

AnnoUfiions : — Consd. Heather v. O'Noll (18.58), 2 Do G. & 
J. 399. Reid. Jonofl v, DavleH (1878), 8 Oh. D. 205. 
Hentd. Laythorpo r. Bryant (1830), 2 Hodg. 25 ; Morgan v, 
Holford (1852), 1 Sm. & G. 101 ; Hours v. IHoksley (1866), 
L. H. 1 Exch. 342 ; Re National Savings Bank Assocn., 
Hobbs Case (1867), L. H. 4 Eq. 9. 

266. By will — Exercise by writing in nature of 
will.] — If a man agree, upon his marriage, that his 
wife shall dispose of money by her will, a disposal 
>)y writing in the nature of a will is good. — 
Tylle V, Peirce (1634), Cro. Car. 376 ; 79 E. R. 
027. 

Annotation Consd. Compton v, ColUnson (1790), 1 Hy. Bl. 
334. 

267. Deed In nature of will — With 

covenant not to revoke.] — Fund settled upon a 
married woman to her separate use for life, with 
a power of appointment by will. The husband & 
wife assign the fund, & the wife makes an appoint- 
ment by deed in the nature of a will, which the 
husband & wife covenant she shall not revoke, 
to the trustee of the wife, for the actual value of 
the fund at the time of sale — it selling for an 
inferior sum on account of the claims on the title : 
— I/e/d : the wife had only power to dispose of 
her life estate ; testator intended she should dispose 
of the reversion by a revocable instrument, & 
interposed the trustee} for that purpose, who failed 
in Ills duty by purchasing ; & as the transaction 
was one & the consideration one entire sum, the 
ct. iniei fered by sotting the whole aside. — Scott v, 
Davis (1838), 4 My. & Cr. 87 ; 2 Jui*. 1057 ; 41 
E. 11. 34, L. C. 

Annotations : — Consd. Re Hoss'b Trust, Ex p, CollhiB (1851), 
1 Sim. N. 8. 196 ; Baker v. Bradley (1856), 7 Do G. M. & 
U. 697. 

268. Exercise by nuncupative will.] — 

One seised in fee of lands limits a term to tinstees 
for a hundred years, upon such trust as he by deed 
or will Liu writing] should appoint, & for want of 
such appointment to attend the inheritance ; & 
afterwards by a nuncupative will gives all, all to 
S., & being a bastard dies without issue, this will 
not i>ass the trust of the term. — ^Thruxton v, 
A.-G. (1685), 1 Vern. 340 ; 23 E. R. 507, L. C. 
Annotations ;-^onid. Dowmo v. Morris (1841), 3 Haro, 394. 
Mentd. Burgess v. Wboato, A.-U. v, Whoato (1759), 1 
Kdon, 177 ; M'Hardy v. Hitchcock (1818), 11 L. T. O. S. 
170 ; Banow v. Wadklri (1867), 24 Beav. 1. 

269. Exercise by Instrument taking effect 

in donee’s lifetime.] — An express estate for life^ 
with a power to dispose by will, does not give the 
absolute interest, so as to preclude the necessity 
of executing the power. An execution by will 
i*evoked by a subsequent conveyance upon a sale 
by the tenant for life, having obtained the legal 
estate ; & that not being an execution within 
the intent of the power, the estate pasbed under a 
general residuary devise against the purchaser. — 
Reid v, Buergold (1805), 10 Ves. 370 ; 32 E. R. 
888, L. C. 

ArinotcUions : — Apld. Re Parkin, Hill v. Schwarz. [1892] 3 
Ch. 510 : Re Lawloy, Zaiser v, Lawluy, [1902] 2 Ch. 799. 


PART IV. SECT. 4. 

2681. By deed — Exercise by will .] — 
Re Walsh's Trusts (1878), 1 L. K. Ir. 
820.-— IR 

8661. By Witt — Exercise by writino 
in nature of lofil.]— Where the donee 
of a ^ower of appointment attempted 
J. — ^VOL. XXXVIL 


to muko Huoh appointment by a writ- 
ing intended to be a will, but Inopera- 
tive 08 such by reason of defective 
execution under Wills Act, s. 8, the 
instrument oamiot be treated as a 
** deed or instrument in writing duly 
executed in the language of the in- 
denture creating the power." — D e- 


laney V. Delaney (1012), 11 E. L. li. 
612.— CAN. 

a. Appointor's death intea- 

foie.}— -Testator loft his three nieoes, 
M., B. & R., all his pioiterty, of every 
kind whatsoever during their Joint K 
several lives, but subject to legacies, 
B B 
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Sect. 4 . — Exercise by instruments specified by auJUhor 
of power — Construction of terms.] 

270* .] — Where a sum of money is 

bequeathed in terms that give an absolute inteo^t 
to rhe legatee, the mere addition by subsequent 
words of a power to dispose of the legacy by will 
during the continuance of a prior life interest in 
the money, does not by implication exclude the 
right of the legatee to o^ose of it by deed inter 
vivos during the same period. — Oombbr v. Gbaham 
(1830), 1 Buss. & M. 460 ; 39 B. B. 173. 

271. Instrument in nature of will — Compliance 
with formalities of will.] — ^M ahiiBobouoh (Dues) 
V, Godolfhin (Lord), No. 22, ante. 

272. ** By any writing In nature of or purporting 
to be will or codicil — ^Exercise by document not 
admitted to probate.] — ^A. had a power to appoint 

by his will or any writing in the nature of or 
purporting to bo his will, or any codicil thereto.” 
On liis death, the third & fourth sheets of a will 
were alone discovered, & which were in the hand- 
writing of & signed by A., & were attested by two 
witnesses ; one of them contained, in words, a 
perfect appointment. Probate having been 
refused : — Held : this was not a valid execution 
of the power to appoint by writing ” purporting 
to be a will.” — Gullan v. Grove (1858), 26 Beav. 
64 ; 53 B. B. 820. 

278. By deed* or other Instrument — ^Exercise by 
will.] — T urner v. Turner, No. 448, post. 

274. ^*By deed; Instrument or will*’ — ^Exercise 
by any^ writing — If free from ambiguity.] — (1) A 

bequest of personal property to three trustees. A., 
B. & 0., “ upon trust to dispose of the same in 
whatever way A. shall, by any deed or deeds, 
instrument or instruments, or by hib will, appoint ; 
provided that no such deed, instrument or will 
shall be taken to be an execution of this power, 
unless the deed, instrument or will be executed 
after my decease ” ; subject thereto, upon trust 
for A. for life ; — Held : to be a power exercisable 
by an instrument in writing, whether a deed or 
not, if such instrument sufficiently referred to the 
power or to the property subject to it, or if it 
made a general gift & the appointor had no pro- 
perty of his own to which it could refer. 

(2) A written order, directed to the trustees of 
the fund, would be a good exercise of this power. 

(3) If the donee of the power was also the sole 
tiustee of the fund a cheque upon a banker where 
the fund was lying would be a good aiipointment, 
if he had no money of his own there. 

(4) Bo, also, would a letter from liim referring 
to the power or to ther property, &r accompanying 
a gift of money, which it stated to be in pursuance 
of the power or out of the property. 

(5) In the case of a series of appointments of this 
kind one letter stated only that the payment which it 
accompanied was made ” in fullilment of the known 
wishes ” of the donor of the power : — Held : this 
was an ambiguity that might be explained by 
reference to other documents which showed that 
tho> gift was intended to be in exercise of the 
power. — ^Brodrick v. Brown (1865), 1 K. & J. 
328; 69B. B. 484. 

Annotations: — As to (1) Bold. He Watorhoiise, WatorhotiHO 

V. Ryley (1907), 08 L. T. 30. OeneraUy, B^. HaU v. 

Bromloy (1887), 35 Ch. D. 642. 

276 , Order to trustees.] — B rodrick 

V. Brown, No. 274, ante. 


276. Cheque drawn on bankers-— 

Donee having no other fund at same bank.] — 

Brodrick v. Brown, No. 274, ante. 

2TI. Letter referring to power or 

property — Accompanying gift of money.] — 
Brodrick v. Brown, No. 274, ante. 

278. Testamentary documents not 

admitted to probate.] — Be Bdmonstone, Bbvan v. 
Bdmonbtone, No. 260, ante. 

279. Codicil to will,] — ^Bowybr v. Bycrost 

(1844), 2 L. T. O. S. 614. 

280. Appointment by deed referring to will 

— ^Appointment by will — ^WUl executed before deed.] 
— By a settlement certain real estate was conveyed 
to trustees, upon trust to sell, & to pay the procee^ 
of sale to such persons as A. should by deed or will 
appoint. By a second deed of settlement A. 
appointed that the trustees of the first settlement 
should stand possessed of the sale moneys in trust 
for such persons as she should by will appoint. 
By her will, made previous to the second settle- 
ment, A., “in pursuance of ” the power contained 
in the first settlement, appointed the property 
comprised therein, describing it as real estate, to 
her. three sons. Semble : the will was revoked 
by the second settlement : — Held : the will, if 
not revoked, did not operate as an execution of 
the power contained in the second settlement. — 
Thompson v. Simpson (1881), 60 L. J. Ch. 461 ; 
44 L. T. 710. 

281. ** By deed or writing ” — ^Exercise by will.] 

— Moss V. Harter, No. 460, post. 

282. Observation of specified 

solemnities.] — ^Where lands are limited to such 
uses as A., by any deed or writing under his hand 
& seal, attested by two or more credible witnesses, 
shall direct ; a will with a memorandum of attesta- 
tion, that it was signed, only, in the presence of the 
subscribing witnesses, is not a good execution of 
the power ; & the defect is not cured by calling 
one of the subscribing witnesses to prove that, 
in fact, the will was sealed, as well as signed, in their 
presence. — Dob d. Hotchkiss v. Pearce (1815), 
2 Marsh. 102 ; 6 Taunt. 402 ; 128 B. B. 1090. 

Annotations : — Apld. Allen v. Bradshaw (1835), 1 Curt. 110. 

Reid. Burdett v. SpUsbury* Skynnor t?. SpUebury (1843), 10 

Cl. & Fin. 340. 

288. .] — An estate is settled to 

the use of such person, etc., as J. shall by any 
writing, etc., signed, sealed & delivered by him 
in the presence of two or more witnesses, direct, 
limit & appoints J. may execute this power by 
his will, signed, sealed & delivered in the presence 
of three witnesses. — Doe d. DELEOAii v. Holloway 
(1816), 1 Stark. 431 ; 171 B. B. 620, N. P. 

284. .] — Testator had power, 

under his marriage settlement, to divide £2,000 
between his children as he should direct “ by any 
deed or writing, to be sealed & delivered in the 
presence of two witnesses.” By his will, which 
was “ sealed, signed, published. Sc declared ” in 
the presence of three witnesses, testator recited the 
power. Sc divided the £2,000 between his three 
children living at his death. Sc the survivor of them* 
excluding a deceased child. Sc then amongst their 
issue ; &, in default of issue of his three children, 
then to his nephews Sc nieces : — Held : the power 
was well executed amongst the children*.® the 
survivor of them ; but, beyond that, the residue 
to go as in default of appointment. — De la Hooke 
V. Hill (1840), 4 Jur. 765. 


& added : “ In leaving my property 
to my three nieces, as oo-belrs, it is 
my wish that If my grand-nephew 
J. C. oonduots himself to their satis- 
faction they shall leave him the pro* 
perty as 1 now leave it to them.’* 


J. C. died in the lifetime of two of the 
nieces, M. Sc E., who both died intes- 
tate; — Held: the power could only 
bo exercised by wlU. — M oobb v. 
Ffoluot (1887), 19 L. li. It. 489. 
— IR. 


278 i. By 
Exercise by 

UOVENDBN 

Drury tomp. 

b. By deed instrument or win — 
Exercise by any writing .] — ^When a 


deed, or ether instrument — 
irOI.]— M abjoribanks v. 
(1848h 6 I. Eq. R. 238 ; 
Sug. 11.— IR. 
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285. — ~ — •]— -A power to a married 

woman to appomt at any time 'or times during her 
life ly any deed or ]^trument in writing, to be 
sealed & delivered in the presence of two or 
more witnesses, is well executed by an appoint* 
ment by will before the Wills Act, 1837 {q, 26), 
^ed & delivered, as well as signed & published 
in the presence of three witnesses. — Orange v. 
PiCKFORD (1868), 4 Drew. 363 ; 27 L. J. Ch. 808 ; 
4 Jur. N. S. 649 ; 6 W. K. 738 ; 62 B. E. 140. 

Amu^tion : — BeU. Taylor v. Meads (1866). 34 L. J. C!h. 

203* 

*55; - 1 — ^ wills Act, 1837 

(c. 26).] Where a power of appointment given to 
a feme covert by a settlement in 1781, was to be 
executed by “ any deed or deeds, instrument or 
instruments in writing, to be sealed & delivered ” : 
—Held .; her will of 1839, “ sealed & dehvered,” 
purporting to execute the appointment, with a 
codicil qf 1845, varying the disposition in the will, 
not sealed or delivered, were entitled to probate. — 
Goujie V, Goldie (1846), 4 Notes of Cases, 354. 

287. ^ .]— ( 1 ) By a deed, 

made smee above Act, certain trust funds were 
appointed to trustees, in trust for such person or 
persons, for such interest or interests, & charge- 
able with such sum or sums of money, &; for such 
intents & purposes, & in such mannei‘, in all 
respects, as the appointor should, by any deed 
or deeds, writing or wiitings, with or without 
power of revocation <te new appointment, to be by 
her sealed & delivered in the presence of, k 
attested by, one witness or more, direct or appoint. 
The appointor afterwards made her will, which 
was duly executed & attested according to the 
above Act, & thereby bequeathed part of the trust 
funds ; — Held : the will was a wnting within the 
terms of the power. 

(2) The mere fact that a pai'ty, having a power 
by deed to revoke & mak e a new ap[)ointment of 
trust funds, has attempted to make such revocation 
& new appointment by will, owing to her having 
forgotten the restrictions of the power, & being 
at the time unable to procure tlie deeds, is nut a 
ground upon which equity will supply the formal 
execution required by the terms of the power, or 
give to the will the effect of a deed, or convert the 
trustees of the property into trustees for the xiersons 
who would be appointees if the will were a good 
execution of the power. — Buckell v. Blbnkuorn 
(1846), 6 Hare, 131 ; 6 L. T. O. S. 412 ; 11 Jur. 
866 ; 67 E. B. 857. 

: — Aa to (1) Apld. Collard v. Sampson (1853), 16 
^ Pi II* ) N.F. West V. flay 

(1854), Kay, 385. Consd. Orongre r. Pickfonl (1858), 4 

JUT. N. S. 64U. N.P. Taylor v. Meads (1865), 4 Do G. J. 

& Sm. 697. Consd. Smith v. Adkins (1872), L. II. 14 Eq. 

288. 1 .] — It is not so settled 

that a» power to appoint “ by deed or deeds wiiting 
or writings under hand & seal can now be well 
exercised by an unsealed will, that a purchaser 
can be forced to take a title depending on that 
proposition.--CoLLARD v. Sampson (1863), 4 
De G. M. & G. 224 ; 1 Eq. Rep. 262 ; 22 L. J. Ch. 
729 ; 21 L. T. O. S. 234 ; 17 Jur. 641 ; 43 E. B. 
493, L. JJ. 

Annotaiiona : — Apld. West v. Ray (1854), Kay, 385 ; Taylor 

«. (ISesn Do G. J. at 8m. 697. MuSEm 

V. Tilnder (1870), L. R. 10 Eq. 449. Reid. Oranm v. 

Piokford (1858), 4 Jur. N. S. 640. grange u. 


— 7 - . — .] — ^Where a power of 

appomtment is to be exercised by a writing under 
the hand seal of the donee, it cannot be exercised 


by a will executed with only the formalities required 
by Wills Act, 1837 (c. 2o), because the essential 
requisition of the power is, that it should be 
exercised under hand & seal, & the statute applies 
to a power of which the essential requisition is, 
that it should be exercised by will, & the formalities 
are comparatively unimportant. 

The reason that such a power would have been 
held duly exercised before the new Wills Act by a 
will under hand & seal was, because, xmder the 
general word “ writing,’* it was indifferent by what 
kind of instrument the power was exercised, pro- 
vided the essential solemnities were complied with. 
—West v. Bay (1864), Kay, 385 ; 2 Eqjfcw.431 ; 
23 L. J. Ch. 447 ; 23 L. T. O. 8. 9 ; 2 W. R. 319 ; 
69 E. R. 163. 

Annotationa : — Apld. Taylor v. Meads (1865), 4 De G. J. & 
Sm. '597. Consd. lie. Barnett, Dawes v. Ixer, [1908] 1 Oh, 
402. Be!d. Hubbani v. Loos (1866), 4 U. & O. 418. 

290. .1 — Taylor v. Meads, 


No. 248, ante, 

291. 


-.] — Under a settle- 


ment dated in 1848, a married woman had a power 
of appointment amongst her children exercisable 
by any deed or deeds, wiiting or writings, with or 
without power of revocation & new appomtment, 
to be by her sealed & delivered in the presence of 
& attested by two or more credible witnesses, or 
by her last will or testament, “ or any writing in 
the nature of or purporting to be a will or codicil.” 
She signed a written document whcli was expressed 
to be her “ last will,” & which, if valid as a testa- 
mcntaiy instrument, would have operated as an 
execution of the power. This document, having 
been insufficiently executed, was not admitted to 
probate : — Held : although tlie document might 
not be ” in the nature of ” a will, yet, as it clearly 
” purported to be ” the will of tlie donee of the 
power it was a valid execution of the power, — 
lie Bhoad, Smith v, Dkaeqer, [1001] 2 Ch. 86 ; 
70 Li. J. Oh. 601 ; 84 L. T. 577. 

Annotation: — !f,F. He Barnett, Dawes v. Ixer, [1908] 1 Ch. 

402. 

292. .] — B. assigned a 

policy of assurance on her own life to trustees by 
a settlement which contained a proviso that it 
should be lawful for her at any time during her 
life ” by any deed or deeds wilting or writings with 
or without power of revocation to be by her duly 
executed in the presence of two or more credible 
witnesses to revoke all any or either of the ” 
provisions of the settlement, & to appomt other 
trusts in their j^lace. She subsequently signed a 
document by which she did not in terms revoke 
any of the provisions of the settlement, but 
purported to make certain dispositions of {inter 
alia) the jiroperty the subject of the settlement 
in testamentary form. This document was signed 
by her in the presence of two credible witnesses, 
but, inasmuch as her sigmture was not placed at 
the foot or end thereof, it could not be admitted 
to probate as a will. Tlie question now raised was 
whether the document operated os an exercise of 
the power of appomtment : — Held : the document 
was a ” writing in the nature of a will in exercise 
of a power ” & by above Act, s. 1, a ” will ” within 
above Act ; it was therefore an ” appointment 
made by will ” within the first sentence of above 
Act, B. 10, & inasmuch as it was not executed as 
a wiU in accordance with above Act, s. 9, it was 
invalid as an execution of the power. — Re Barnett, 
Dawes v, Ixer, [1908] 1 Ch. 402 ; 77 L. J. Ch. 
267 ; 08 L. T. 346 ; 52 Sol. Jo. 224. 


oontraot or will confers a power to 
apTOint to certain funds by a writing 
to he executed in a mannw piesi^bed, 
too power cannot be ezerolsed by a 


writing not so executed. — Campbkll's 
'^DSTKBS V, CampbkLL (1903), 6 F. 
(Ot. o^Seas.) 366: 40 Sc. L. ll. 335; 
10 S. L. T. 589.>^OT. 


0 . .] — B WING’S Trdbtbes 

V. Ewing, [1009] S. C. 409; 46 
So. L. R. 316 ; [1909] 1 S. L. T. 104. 
— 800T. 
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SedL, 4 . — Exercise by inatrumerda apeoified by avihor 
of power — Conatrudion of terms. Sect, 6.] 

298. Joint power — Instructions by one to 

prepare deed.J — A husband & wile being donees of 
a joint power to be exercised by deed or writing, 
the husDand drew up written instructions for a 
solr. to prepare a proper deed. There was evidence 
from other sources of the wife’s consent to the 
instructions, but none on the document itself ; nor 
was there any written authority by the wife. The 
husband died before the draft could be prepared : — 
Held: as the power reqjuired a joint authority 
during the coverture, the instructions could not be 
made to operate as a valid execution. — ^H awke v. 
Hawke (1877), 26 W. R. 93. 

294. By any instrument in writing — Exercise 
by will.] — Dabungtox (Eabl) v. Pultbnby, No. 
264, ante, 

295. By writing — Exercise by letter — Stated 
formalities not observed.] — Where, on marriage, 
a settlement is made of the wife’s property to 
herself for life, to her separate use, with remainder 
os she should appoint, by any writing signed by. 
her, & attested by two witnesses, & for default of 
appointment to the children of the marriage, & 
the trustees part with the trust fund upon the joint 
application of the husband & wife, by letter not 
attested by any witness, the trustees, after the 
death of tlie wife, must make good the trust fund 
for the children. 

The ceremonies required by the settlement were 
introduced for the express purp< se of protecting 
the wife against the influence of the husband, & 
are matters of substance, &; not of form (Leach, 
M.R.). — Hopkins v. Myall (1830), 2 Russ. & M. 
86; 39E. R. 327. 

AtiauiUdianii : — ReM. Thackwell v. Gardiner (1851), 5 Do G. 

Sc Sm. 58 ; ilotohor v. Green (18G4), 3 Now Hep. 626. 

296. Exercise by will — No attestation.] — 

A testamentary ^trument, signed but invalid for 
want of attestation, is not a good execution of a 
power to appoint by writing signed or by will. — 
^ Daly’s Settlebient (1858), 26 Beav. 466 ; 27 
L. J. Ch. 761 ; 31 L. T. O. S. 278 ; 4 Jur. N. S. 525 ; 
6 W. R. 533 ; 63 E. R. 711. 

297. Observance of stated formalities.] 

— Smith v, Adkins, No. 246, ante. 

298. Donee empowered to give ** at her decease 
to whom she pleases ” — ^Exercise of power by will.] 
— ^Testator devised freeholds to his daughter H., 
a married woman, for her life ; & as to certain land 
at K., which formed a portion of those freeholds, he 
directed that she or her husband, should she marry, 
should not have power to mortgage, sell, or give 
away during her life, but at her decease she might 
give it to whom she pleased : — Held : the power 
of appointment conferred upon H. as to the land 
at lx. was exercisable by will only. — Flower, 
Edmonds v. Edmonds (1885), 65 L. Ch. 200 : 53 
L. T. 717 ; 34 W. R. 149. 


Sect. 5.— EKEROSE BY SUCCESSIVE 
INSTRUMENTS. 


299. Validity of appointment by several Instru- 
ments.]— Lee’s Case (1671), 1 And. 67 ; 123 E. R. 


AntiotaHon .^ReU. DJgses’ Case (1600), 1 Co. Hop. 173 a. 

800. .1 — £4,000 settled on marria^ in 

trust after the decease of the husband dc v^e to, 
pay among all & every the child & children other * 
than an eldest or only son at such times & in such 
proportions as he, or she, or the survivor, should 
appoint by deed or will ; for want of appointment. 


among such child & children, other than, etc., 
equall V to be divided ; if but one, to that one ; 
payable at twenty-one or marriage, or as soon 
after, as the life interest should drop ; the shares 
of any dying before payable in the £4,000, or so 
much, as should not be appointed, to go to the 
survivors at the same time : There were four 
younger children : the marriage settlement of one 
recited, that she was entitled to £1,000 part of 
this fund ; one-fourth of it was appointed to 
another on his marriage ; & to a thiM £1,000 as 
her share of that portion ; the fourth died above 
twenty-one before his father, who survived his 
wife, & died without any further appointment ; — 
Held : £3,000 was well appointed ; & the remainder 
vested in all equally according to the direction for 
want of appointment. 

I am glad that I have been furnished with the 
determination in Bristow v. Warde, No. 146, 
ante; which is an express authority, that under 
such a power, whether in the ultimate distribution 
each child must be included for some share or not, 
the party may exercise his power by separate 
deeds, which do not give to each child a share 
(Lord Alvanley, M.R.). — ^Wilson v. Piggott 
(1704), 2 Vcs. 351 ; 30 E. R. 668. 

Annotations : — OoiLld. Mlnohln v. MlacLin (1871), 19 W. R. 

993. Reid. Kemp v. Kemp (1801), 5 Ve8. 849 ; Brodrlck 

V. Brown (1855), 1 K. & J. 328 ; Bulteel r. Plummer 

S , 6 Ch. App. 160. Mentd. Doe d. Simpson v. 
on (1838), 5 Scott, 770 ; Foster v. Cautley (1855), 


301. .] — ^Property was settled, subject to 

an estate for life to the parents, to the use of all & 
every the child & children of the marriage, as the 
parents should by deed appoint, & in default, 
equally. There were nine children, & one-eighth 
was duly appointed to one of such children, who 
afterwards died. After the death of four of the 
other children, the remaining seven-eighths were 
appointed to the surviving four children ; — Held : 
this appointment was good ; & the property 

having been appointed by two deeds, formed no 
objection to the due execution of the power. — 
Colston v. Pemberton (1836), Donnelly, 19 ; 5 
L. J. Ch. 181 ; 47 E. IL 199. 

302. .] — Testator empowered his exors. 

for the time being to advance to his nephew any 
sum or sums of money not exceeding £30,000. The 
exors. exercised the power to the extent of J^0,000 : 
— Held : they, were not precluded thereby from 
making a further advance to the nephew. — 
Webster v, Boddington (1848), 16 jSim. 177 ; 
60 E. R. 840. 

303. .] — Where a father was, by his 

marriage settlement, empowered to divide at 
discretion the funds in which the children liad an 
expectant intei*est : — Held : (1) he could not deal 
or negotiate with them in executing the power. 

Here the child was not of full age. She was only 
eighteen & she had to look to the parent, &; to that 
parent only for protection. . . . According to any 
system of law that can be administered in any 
civilised country, it could not be admittqfl that a 
parent, without the fullest evidence of such 
being the intention, & the circumstances of the 
case warranting tlie intention & warranting the 
transaction, should become the purchaser of an 
unascertained interest in the child (Lord 
Hathebly, C.). 

(2) Releases or discharges granted by the 
children to the father, in consideration of money 
payments made by him, formed no bar to their 
subsequent claizas under the settlement, such 
releases or discharges notwithstanding. 

(3) The donee of a power may execute it without 
referring to it, & without taking the slightest 
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notice of it, provided the intention to execute the 
X>ower really appears. 

(4) The power may be exercised from time to 
time by several appointments, to suit convenience 
& promote advantage, as exigencies arise, or as 
expediency may sug^st. 

1 must advert to the notion that seems to have 
been entertained by some of the learned judges 
of the ct. below, that the language of this power 
required an execution uno flatu — once for all. . . . 
No appointment could be made to a child settled 
in life or married imtil all the other children had 
also become of such an age that their future 
destination could be ascert^ned Sd fixed (Lokd 
Wbstbury). — C iTNiNaHAME V. Anstrutheb (1872), 
L. li. 2 Sc. & Div. 223. 

Annotation: — Befd. 'McGlbbon v. Abbott (1885), 54 L. J. 

P. C. 39. 

— Testatrix duly executed a power 
of appointment under her father’s will in the form 
of a “ testamentary appointment.” Some years 
later she made a will, k, in it exercised fully all 
powers of appointment under her control, but did 
not refer in any way to the power of appointment 
she had under her father’s will, or to her pi*evious 
exercise of it in the ” testamentary appointment ” 
already made by her : — Held : as the will con- 
tained a complete execution of all the powers at 
deceased’s disposal, that instrument revoked all 
preceding wills, & was therefore entitled to probate 
alone. — In the Goods of Tenney (1881), 45 L. T. 78. 

305. Partial exercise need not give share to 
every object.] — Lee’s Case (1571), And. 07 ; 123 
E. R. 357. 

Annotation : — Befd. DlfiKOs's Case, DlffereH v. Palmer (tOOO), 

1 Co. Hep. 173 a. 

306. .] — ^Wilson v. Piggott, No. 300, ante. 

307. Primary power with secondary power in 
default — Partial exercise of primary power — 
Whether bar to subsequent exercise of secondary 
power.] — ^Where there was a joint power to husband 
& wife of appointing a sum of money among 
children, with power in default thereof, for the 
survivor to appoint ; a partial execution by both 
of the original power, was held to prevent the 
executk)n of the secondary powc'.r by the wife, 
who survived. — Simpson v. Paul (17(11), 2 Eden, 
34 ; 28 E. R. 808. 

Annotation: — Retd. Maplcton v. Maploton (1859), 4 Drew, 

515. 

308. .] -““Property was settled 

in trust for the childnm of a marriage, as the 
liusband & wife should jointly appoint ; but if 
either the husband or the wife should die before 
any such appointment should be made, then, as 
the survivor should solely appoint : — Held : not- 
withstanding a joint appointment of pai-t of the 
property, a sole appointment might be made of 
the remainder by the survivor. — Re Simpson’s 
Settlement (1851), 4 De G. & Sm. 621 ; 20 
L. J. Ch. 415 ; 17 L. T. O. S. 302 ; 64 E. R. 940. 

309 . .] — ( 1 ) Where there is a 

primary power, & in default of appointment a 
secondary power, a partial exercise of the primary 
power does not exclude the exercise of the 
secondary power. 

(2) Power to husband to appoint among 
children & issue of children living at wife’s death ; 
in default of appointment, power to wife to 
appoint to childi^n & issue of children living at 
husband’s death. 

The husband appointed to four children only, 
leaving a fifth li^dng at his death, with issue. 
Afterhis death the ^h child died, leaving three 
children, one of whom. A., was living at the death 
of the firat donee, the other two bei^ bom after- 
qiie second donee, the wife, then ap- 


X>ointed among her four children, & to A., the 
eldest child of her deceased child : — Held : although 
the two others would have been objects of the 
primary powers, their exclusion by the joint 
operation of the two powers did not render the 
execution of either bad. — ^M aplbton v, Mapleton 
( 1859), 4 Drew. 616 ; 28 L. J. Ch. 785 ; 7 W. R. 
468 ; 62 E. R. 198. 

310. Appointment of funds not all subject of 
power — Validity pro tanto.] — Parties having a 
power of appointment of certain fimds amongst 
children, & no power of appointment over other 
funds, to which the same children were entitled 
in equal shares, executed several instruments, by 
mistake assuming to appoint both funds ; — Held : 
notwithstanding the mistake, all the appointments 
were valid &: operative, as to the funds expressed 
in them that were subject to the power ; but the 
effect of the hotchpot clauses contained in the in- 
struments of appointment, was to exclude the 
appointees respectively from the whole of the 
benefits thereby intended to be given to them, 
unless they gave up the whole of the shares to 
which they were respectively entitled in the fund 
not subject to the power. — ^Wardb v , PraMiN 
(1840), 11 Sim. 235 ; 10 L. J. Ch. 43 ; 5 Jut. 288 ; 
59 E. R. 864. 

311. When series read as one disposition.] — 

Two deeds, though executed at an interval of nine 
years from each other, may be treated as consti- 
tuting one disposition; &: what is done under a 
power of appointment is to be referred to the deed 
creating the power. — ^R raybbooke (IjORD) v, A.-G. 
(1861), 9 H. L. Cas. 150; 31 L. J. Ex. 177; 4 
L. T. 218 ; 25 J. P. 631 ; 7 Jur. N. S. 741 ; 9 
W. R. 601 ; HE. R. 685, H. L. ; varyirw 8. C. 
sub nom. A.-G. v. Braybrooke (Lord) (1860), 5 
IJ. & N. 488. 

Annotations .— -Eeld. A.-G. i>. Doano (1861). 5 L. T. 122 ; 
Re Barker (1861). 7 H. & N. 109 ; Re Peyton (1861), 7 
H. & N. 265 ; A.-U. v. Floyor (1862). 9 H. L. Cbm. 478 ; 
A.-G. V. Sinytho (1802), 9 H. L. CJos. 407 ; A.-G. v, 
Gardner (1863), 1 11. & 0. 639 ; A.-G. v. Upton (1866). 
L. U. 1 Exch. 224 ; Charlton v. A.-G. (1879). 4 App. Cas. 
427 ; A.-U. t>. Mitchell (1881). 44 L. T. 580 ; A.-G. r. 
Chapman. [1891] 2 Q. B. 526 ; A.-G. v. Dodington. 

[1897] 1 G. B. 722 ; A.-G. v. Helhomo, [1902] 1 K. B. 388 ; 
A.-G. 1 ). Noithmnberland, [1904] 1 K. B. 762 ; Parr v, 
A.-G.. [1926] A. C. 239. Mentd. A.-Q. r. Abdy (1862). 1 
H. Sc C. 266 ; A.-G. v. Oxford, Worcester & Wolver- 
hampton By. (1862). 7 H. & N. 840 ; A.-G. v, LUford 

n . 3 H. 5c C. 239 ; 11. (>)wley’s ^nocesHlon (1806), 12 
f. S. 607 ; A.-G. v. Cecil (1870), L. K. 5 Exch. 263 ; 
I. H. Comrh. v, Harrison (1874), L. 1{. 7 H. L. 1 ; Lo 
Marchant v. 1. U. Coinrs. (1875), L. U. 10 Exoh. 292 ; 
A.-G. V. Dowling (1880), 6 Q. B. I). 177 ; A.-G. v. Manlo 
(1886), 56 L. T. 611 ; Wolverton v. A.-G., [1898] A. C. 
535; Cowley v. I. K. Comrs., [1899] A. C. 198; Lord 
Advocate v. Moray, [1905] A. C. 531. 

312. Alteration of range of Investments of un- 
appointed part.] — ^Wliere the donee of a power of 
appointment does not appoint to objects of the 
power he cannot alter tiie range of investments 
authorised by the instrument creating the power. 

Testator by his will gave all his real & personal 
estate to trustees upon trust to sell & convert & 
to invest the proceeds in certain investments which 
did not include mtges. of leaseholds, & he directed 
them to pay the income of the trust estate to his 
wife for life, & after her death to hold the trust 
estate upon trust for such of his nine children as 
his wife should by will or codicil appoint, & in 
default of appointment upon trust to divide the 
same among his nine children in equal shares. 
Testator’s widow by her will, in exercise of the 
power given her by testator’s will, appointed 
certain sums to her daughters in respect of their 
one-ninth shares, & decL^d that the trustees of 
testator’s will might invest the moneys subject 
to the trusts of that will in certain securities which 
were not within the range of investments thereby 
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authorised, including mtgcs. of leaseholds. By a 
codicil to her will the widow, in further exercise of 
the power, declared that the trustees of testator’s 
will diould hold two of the one-ninth shares of the 
trust estate upon trusts in favour of certain objects 
of the power, &, subject to a slight modification 
in the amounts of the sums appointed by her will, 
made by a second codicil, she allowed the bulk of 
the trust estate to pass under testator’s will in 
default of appointment. After her death the 
trustees of testator’s will invested part, of the 
trust estate upon mtge. of certain leasehold 
premises : — Held : the trustees of testator’s will 
had no power to invest upon leasehold security 
funds representing shares subject to the trusts of 
the will passing in default of appointment . — Re 
Falconer’s Trusts, Be Falconer’s Trusts, 
Property & Estates Co., I/td. v. Frost, [1908] 
1 Oh. 410 ; 77 L. J. Ch. 803 ; 98 L. T. 636. 


Sect. O.—CONTINGENT POWERS. 

Sub-sect. 1. — ^Powers to be Exercised on a 
' Contingency. 

313. Validity of exercise before contingency 
arises.] — Devise of testator’s estates to trustees, 
for the use of his daughter, for life, remainder to the 
use of her son in fee, but in case he should die with- 
out issue in the lifetime of the daughter, & there 
should bo no other issue of her bo-’y then living, 
then to the use of such persons as ^e should by 
deed or wrill appoint ; & there being no other issue, 
the mother h son executed an appointment So 
conveyance to A. in fee ; — Held : the power of 
appointment was well executed, notwithstanding 
the execution by the mother, in the lifetime of her 
son. — Dalby V. Pullen (1824), 2 Bing. 144 ; 9 
Moore, C. P. 300 ; 2 L. J. O. S. C. P. 121 ; 130 
E. K. 201. 

AnnofedioTW Reid. Logau w. Boll (1845), 1 C. B. 872 ; 

Hanbuiy v. Batoman, [1920] 1 Ch. 313. Mentd. Casa- 

major v. Strode (1833), 2 My. & K. 706 ; Croomo v. 

Lediard (1834), 2 My. & K. 251. 

314. .] — (1 ) It is no objection to a power 

that the pa^y exercising it has a fee or other 
interest in the land. 

(2) By a deed of settlement preparatory to the 
marriage of A. & B., lands were conveyed to C. & 
his heirs, to the use of B. So her heirs, until the 
marriage should be solemnised ; from So im- 
mediately after the solemnisation thereof, to the 
use of such person or persons, for such estate or 
estates. So upon such trusts, etc., as B., notwith- 
standing coverture. So whether covert or sole, So 
without consent, etc., should, by any deed or 
writing under s^, or by her last will, or any 
writing in the nature of, or purportii^ to be, her 
last wiU, or any codicil thereto, limit, direct, or 
appoint, etc. ; So, in default of So until such 
appointment, to the use of 0., during the joint 
lives of A. & B. ; So, after the decease of cither of 
them, to the use of B., her heirs So assigns, for ever. 
After the execution of the settlement. So before 
the marriage, B., by .a codicil to a will made by 


her some months previously, in terms referring to 
the power contained in the settlement, devised 
the lands in trust for the children of the marriage. 
So, in default or failure of children, in trust for A. 
for life : — Held : this was a good execution of the 
power, though made before the marriage. So not- 
withstending the event upon which it was to take 
effect, viz. the marriage of A. So B. was con- 
tingent. — ^Logan V, Bell (1846), 1 C. B. 872 ; 14 
L. J. C. P. 276 ; 6 L. T. O. S. 346 ; 135 E. R. 786. 

316 . ,] — \ power to operate upon a con- 
tingent event, like that of a death, may be 
exercised in the lifetime of tlie party upon whose 
death alone that contingency can take effect: 
otherwise you might never exercise it at all (Lord 
St. Leonards, 0.). — ^Eden v. Wilson (1862), 4 
H. L. Oas. 267 ; 10 B. R. 461 ; ajOTflr. nom. 


Wilson v, Eden (1850), 12 Beav. 454. 

^nnototioiM Conid. Shefflold v. CJoventry (1852), 2 Dp 
G. M. & Q. 651 ; Hanbury v. Bateman, [1920] 1 Oh. 313. 
MeniS. Monimonnir e. Derlnir [1850). 7 Hare. 568 : Abbott 


: DWllb OWlll/ yiOiJVf, X XJV VX. j? . U. XWV , 

Stanley (1862), 2 John. & H. 401 : Prescott o. Barker 
874), 9 Ch. App. 174 ; Butler e. Butler (1884), 28 Ch. D. 


66 . 


316. .] — ^An appointment to an object of 

a power for hfe with remainder to his next of kin 
will take effect if at the death of the tenant for 
life his next of kin are objects of the power . — Re 
CouLMAN, Munby V. Bosfl (1886), 30 Ch. D. 186 ; 


56 L. J. Ch. 34 ; 63 L. T. 560. 

AnnotaHon : — Reid. Re Witty, Wright ■». Robinson, [1913] 


2 Ch. 666. 


817. .] — A power given to a designated 

X>crson for his own benefit, & expressed to be 
dependent on a contingency, is, as a rule, capable 
of being exercised either before or^ after ^ the 
happening of the contingency, the ct. being inclined 
to treat the contingency as a condition of the 
operation of the appointment rather than as a 
condition of the exercise of the power. — H anbury 
V. Bateman, [1920] 1 Ch. 313 ; 89 L. J. Ch. 134 ; 


122 L. T. 765. 

318. Covenant to exercise on happening of 
contingency — Equivalent to equitable execution.] — 

The donee of a power of appointment, to be 
exercised on attaining twenty-five years of age. 
So “ not before,” married at twenty-three ; & by 
her marriage settlement covenanted that she 
should appoint when of the prescribed age. The 
donee attained the age of twenty-five years, but 
died vrithout having executed any appointment : — 
Held : the covenant was in equity a valid execu- 
tion of the power. — ^Johnson v, Touchet (1867), 
37 L. J. Ch. 26 ; 17 L. T. 191 ; 16 W. R. 71. 

Contlng^ency void for remoteness .] — See Per- 
petuities, pp. 108, 109, Nos. 416-421, ante. 


SuB-SEcrr. 2 . — ^Powers to Arise on a 
Contingency. 

319. Necessity that event should happen or 
condition be fulfilled.] — Testator bequeathed 
certain funds in trust for his wife, during her 
widowhood, So, after giving her a i)ower to appoint 
them by deed or will, provided she did not marry 
again, directed, that, upon her second marriage. 


PART IV. SECT. 6, SUB-SECT. 1. 

818 1. VoUiddy of exerdee More con- 
HnoenevA — When a power Is given 
to a designated person, to be executed 
upon a oratingenoyf it may be executed 
before the bappemng of the contin- 
gent, & the execution of it will be 
vmid on the subsequent happening of 
the event ; d forHorari whore the happen- 


ing of the contingency cannot be 
ascertained, till the moment of tho 
donee’s death. A olanse In the Inatm- 
ment executing the power redting 
inooireoUy that the oontingenoy has 
already happenaed will notinvalidato 
the execution. — Wanpesfobdb v. 
Cabriok (1871), 5 I. R. Eq. 486.— 


PART IV. SECT. 6, SUB-SECT. 8. 

319 1. NeoeaeUv that 
happen or eonaUUm 
oSmtib V. Sattndxrs 
464.— CAN. 

819 ii. .1 — Oaulfoeld V , Ma- 

OUIBB (1845), 2 Jo. ft Lat. 141.— IR. 


event ehontd 
he /M/lBed.}— 
(1856), 5 Gr. 


819 ill. .1 — 

Trusts (1879), 8 L. 


Be VRB8CHOTUfi*S 
R. Ir. 43.— IR. 
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or her death without having exercised her power, 
they should sink into the general residue of his 
estate ; the widow executed a deed, purporting 
to be ■ an appointment of the property to t he 
residuary legatees in the same proportions in 
which mey would have been entitled to it under 
the residuary estate ; & she & they concurred in 
assigning the funds upon trust for the residuary 
legatees : the ct. refused to act upon the appoint- 
ment & assignment during the widow’s life. 

While [the widow] lives it cannot be Imown 
whether (she has any such power to exercise : her 
power being suspended till her death no alleged 
exercise of it can be recognised by the ct. during 
her life (Plumer, M.R.).“^old8mid v, Ooldsmid 
(1823), Turn. & R. 446 ; 37 B. R. 1172. 

320. .] — By a Scottish settlement a sum 

of stock was settled on the husband & wife for 
their lives, ^ after the death of the survivor on 
their children, & failing children, on the nearest 
heirs of the wife ; & she was empowered, at any 
time in her life, & even on deathbed, to bequeath 
or dispose of the stock to any person & in any 
manner she might think proper : — Held : the 
power was not intended to be available, except in 
the event of there being a failure of children of the 
marriage. — ^Peddie v. Peddib (1833), 6 Sim. 78 ; 
58 E. R. 524. 

321. .1 — Testator gave a fund to trustees 

for Ids daughter for life, &, after her death, in 
trust to transfer it to his niece, her exors., etc., 
in case she should be then unmarried ; but in 
case she should be then married, in trust to 
transfer the same to such persons as she, whetlier 
sole or married, should, by deed or will, appoint, 
&, in default of appointment, in trust to pay the 
dividends to her, for her separate use, for life, &, 
subject to the trusts aforesaid, the capital to be in 
trust for her, her exors., etc. The niece married 
after testator’s death ; &, during her coverture, 
& in the lifetime of testator’s daughter, she made a 
will purporting to be an execution of the power 
given to her by testator : — Held. : the will was a 
good exercise of the i)ower. — ^Ashpord v. Cafe 
(1830), 7 Sim. 041 ; 5 L. J. Ch. 109 ; 58 E. R. 084. 

322. .] — Stock was transferred to trustees 

in trust for such persons as A. & his wife should 
jointly appoint ; &, in default of appointment, 
in trust, during their joint lives, for the separate 
use of the wife ; & in case A. should die first, in 
trust for his wife absolutely ; but if she should dio 
first, in trust for him for life, &, subject thereto, 
in trust for such persons as his wife, notwith- 
standing her coverture, should by will appoint, 
&, in default of such appointment, in trust for her 
next of kin. The wife, in A.’s lifetime, made a 
will in exercise of the last-mentioned power. A. 
died before her. On her death, her will was 
admitted to probate, but the probate was limited 
to the property which she hetd power to dispose 
of ; — Held : the will was inoperative. — Price v, 
Parker (1848), 16 Sim. 198 ; 17 L. J. Ch. 398 ; 
60 E. R. 849. 

Annotatione : — ^Diitd. Thomas v, Jones (1862), 2 John. Sc H. 

475. BeU. Trlmmell v. Fell (1853). 16 fieay. 537 ; 

WiUook V, Noble (1875), L. R. 7 H. L. 580. Mentd. In 

the Goods of Smith (1858), 27 L. J. P. & M. 39 ; Nobio v. 

Phelps (1871), L. R. 2 P. &; D. 276. 

823. .] — T. B. devised his G. estates to 

trustees for the use of his nephew in strict settle- 
ment. The remainder to the use of T. R. B. 
his wife for their lives ; & after the decease of the 
survivor to such son as the survivor should 
appoint in tail male. Remainder to W. L. & his 
wife with the like limitations. Remainder ** to 
the use of L. W. or such person as she shall first 
inteiponarry with, if any, if before she attain the 


age of twenty-one by & with the consent & appro- 
bation of the trustees ; & which person sliall also 
previously make a competent settlement upon her 
to the like approbation of the trustees, for their 
lives or the life of the survivor,” with the like 
power of appointment and limitations as in the 
case of T. R. B. & his wife, and W. L. & his wife. 
Testator devised other estates upon the same 
trusts, & in the like terms as the G. estates. He 
then charged all except the G. estates with two 
rentcharges. One for the use of W. L. & his wife 
for life, & upon the death of the survivor to the 
use of such son as the survivor should appoint ; 
& for default of such issue, etc., or in case W. L. 
or his wife should inherit the estate, then the 
rentcharge to sink into the estate. The other 
” for the use of Ij. W. & her assigns until she shall 
marry, umh^r Sc with the restriction above- 
mentioned, or for Sc during the term of her natural 
life,” Sc when Sc so soon as she shall marry as 
aforesaid, then upon such trusts with the like 
powers, for such estates Sc interests. Sc subject to 
the same contingencies, etc., as before declared 
concerning the rentcharge devised to W. L. & 
his wife. L. W. married under age without, the 
consent of trustees. Sc had issue. After the death 
of her first husband she, being then of full age, 
married again. Sc then appointed the rentcharge 
after her death to her eldest son by her first 
husband : — Held : the power of appointment of 
the rentcharge devised as above, vested in her ; Sc 
being well exercised conferred a valid title upon 
the appointee. — ^Beaumont v. Squire (1852), 17 
Q. B. 905 5 21 L. .T. Q. B. 123 ; 19 h. T. O. S. 44 ; 
16 Jur. 591 ; 117 E. U. 1528. 

324. .] — ^Trust funds were limited to a 

manied woman absolutely if she survived her 
husband, but, if she predeceased him, slie was to 
have a general power of appointment by will 
Tlie wife survived her husband : — Held : the 
power had not arisen, &, therefore, her will, mode 
dui'ing the coverture, was inoperative. — ^T rimmell 
v. Feu. (1853), 16 Beav. 537 ; 22 L. J. Ch. 954 ; 
21 L. T. O. S. 29 ; 61 E. R. 887. 

Annotations : — Refd. Jones v. Southall (1861), 30 Reav. 187 : 

WlUook V, Noblo (1875), J.. R. 7 H. L. 580. Mentd. In 

the Goods of Smith (1858), 27 L. J. \\ 8c M. 39. 

325, .] — Testator, after making specific 

devises of his property real Sc personal, thus pro- 
vided for the disposal of his residuary estate ; 
“As to all the rt^sidue, etc., not hereinbefore 
specifically bequeathed, 1 give, etc., to my exors., 
their heirs, etc., upon the trusts following,” to 
pay debts Sc legacies, to permit his nephew, C., 
to receive the remts for life, Sc “ after the death of 
my nephew, provided he shall leave any child or 
children him surviving, etc., I direct that my 
exors., etc., shall stand seis^ of my residuary 
estate upon trust for such persons Sc for such ends 
Sc purposes as my nephew shall by his last will 
direct, appoint, or devise ; but if my said nephew 
shall die without leaving any child or children 
him surviving, etc.. Sc my nephew shall not 
previous to his decease make any such appoint- 
ment as aforesaid, then my exors. shall stand 
possessed of my residuary estate, etc., upon trust 
for B., Y. Sc R., their heirs, etc.” The nephew 
died without ever having a child, leaving a 
will in which he recited his uncle’s will, declaring 
himself thereby entitled to appoint, he appointed 
the residue to E. J. : — Held : the nephew never 

having had a child, Gie condition on which the 
power to appoint was founded had not occurred, 
Sc the power to appoint never came into existence ; ' 
the nephew’s appointment was therefore invalid. 
Sc the residuary estate went, under the uncle’s 
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will, to B., Y. & B.— Earle v. Barker (1866), 
11 H. L. Gas. 280 ; 13 L. T. 29 ; 11 B. R. 1340, 
H. L. ; affg . sub nom . Barker v. Young (1864), 
33 Beav. 353. 

826 . A married woman having sepa- 

rate estate, & having under her marriage settle- 
ment a power of appointment in the event of 
her dying in the lifetime of her husband, made a 
will with the assent of her husband, & survived 
her husband : — Held : though the will passed the 
separate estate, it did not execute the power of 
appointment, nor pass property acquired by the 
wife after the death of her husband. — ^Noble v. 
WiLLOCK (1873), 8 Oh. App. 778 ; 42 L. J. Ch. 
681 ; 29 L. T. 194 ; 21 W. R. 711 ; affd. sub nom, 
WiLLOCK V. Noble (1875), L. R. 7 n. L. 680, H. L. 
Annntatitma : — Befd. Parkinson v. Tomu9end'& Townsend 
(1875), 44 L. J. P. & M. 32 : Re Anstls, Chotwynd v. 
Morgan, Morgan v. Chotwynd ( 1 883), 54 L. T. 7 42. Mentd. 
Re Wilson's Estate, Mcnteath v, CampbeU (1 878), 26 W. U. 
848 ; Re Prioo, Stafford v. Stafford (1885), 28 Ch. D. 70» ; 
Smart v. Tranter (1888), 40 Ch. D. 165 ; Re Smith, BUke 
v. Koper (1800), 45 Ch. D. 632 ; Re Bowen, James v. 
James, 11802] 2 Ch. 201 ; Re Atkinson, Waller v. Atkinson, 
ilSOOJ 2 Ch. 1. 

327. .] — By a settlement executed on a 

marriage in 1863 the wife’s property was limited, 
in default of issue, upon trust for her absolutely 
if she survived her husband, but, if she should die 
in his lifetime, then upon such trusts as she should 
by wijU appoint, &, in default of appointment, for 
her next of kin. The wife, during coverture, made 
a will dated in 1886, by which, if she should die 
in her- husband’s lifetime, she appointed the fund 
to trustees upon certain trusts, & she bequeathed 
to them upon the same trusts all the property she 
could dispose of by will. She survived her 
husband, h died without republishing her will, & 
without having had any issue ; — Held : the will 
did not dispose of the settled property. — Re CuNO, 
Mansfield v, Mansfield (1889), 43 Ch. 1). 12 ; 
62 L. T. 15, C. A. 

Annotations: — Mentd. Re Drummond & Davlo's Contract, 
[1801] 1 Ch. 524 : St. Michael BoHsishaw (Uoctor, etc.) v. 
Parishioners of Same, 11803] P. 233 ; Leo v, Hawtry, 
[1808] P. 63; Banister v. Thompson, 11008] P. 362 ; 
ll. V. Dlbdin, [1910] P. 57. 

828. Condition only partly fulfilled.]-^ 

Testator empowered his widow, if his children 
should conduct themselves to her satisfaction up 
to the age of twenty-five, & marry with her appro- 
bation, but not otherwise, to give them £1,000 
each, for the purpose of setting out in the world ; — 
Held : she had a discretionary power which she 
might exercise after a child attained twenty-five, 
though unmarried. — Davidson v. Rook (1856), 22 
Beav. 206 ; 52 E. R. 1087. 

Contingency void for remoteness.] — Sea Per- 
PETUITIBS, pp. 109, 110, Nos. 422-427, ante . 


Sub-sect. 3. — Exercise op Powers by 
Contingent Persons. 

329. Special powers — To survivor of two persons 
—Validity of exercise by deed of both.] — Mac- 
adam V. Logan, No. 197, ante. 

830. Exercise in Joint lifetime by 

one ultimately proving survivor.] — Devise of all 
his real & personal estate wheresoever & wha^ 
soever equally to his sisters M. & E., or to the 
survivor of them, & to be disposed of by the 
survivor as she may by will devise fleZd ; the 
sisters did not take as tenants in common in fee ; 
nor supposing them to be tenants in common for 
life with a contingent remainder in fee to the 


survivor, or with a power to the survivor to dis- 
pose of the fee by was it such a contingent 
remainder as was devisable by a will made by 
one in the lifetime of both the sisters, or was the 
power well executed by such will. — Dob d. 
Calkin v. Tomkinson (1813), 2 M. & S. 166 ; 106 
E. R. 344. 

Annotations JDiitd. Thomas v, Jones (1862), 1 Do G. J. & 

Sm. 63. BefdTMilniau v. Lano (1901), 85 L. T. 180. 

831. .] — ^Wliere a power to 

appoint among children was in default of any 
joint appointment by the husband & wife to be 
exercisea by the survivor after the death of the 
other : — Held : a will made during their joint 
lives by the one who survived did not speak at his 
death, so as to be an execution of the power. — 
Cave v. Cave (1866), 8 De G. M. & G. 131 ; 2 
Jur. N. S. 295 ; 44 E. B. 339, L. JJ. 

Annotations : — Ajild. Re B]ackbum, Smiles v, Blackburn 

(1889), 43 Ch. D. 75 ; Re Illingworth, Bovlr v. Armstrong, 

[1909] 2 Ch. 297. 

332. .] — sum of money was 

settled, after the death of A. & B., in trust for 
their children according as A. & B. during their 
joint lives, by deed, or as the survivor, by deed 
or will, should appoint, & in default of appoint- 
ment for the children absolutely. During the 
joint lives of the parties A. made a will whereby, 
after certain bequests, he gave all the real estate 
& residue of the personal estate of or to which he 
was or should at his decease be possessed or 
entitled, or have power to dispose of by will to 
his wife ; but in case, which happened, she should 
die in his lifetime iJien upon trust for his son for 
life, remainder for testator’s grandson, an infant ; 
& if his grandson should die under twenty-one 
without issue, then for a stranger to the power, 
with executory devises over. Upon the question 
being raised as to whether the will operated as 
a valid exercise of the power of appointment 
contained in the settlement : — Held : the power 
being special & given to the survivor _ of two 
persons, was not well exorcised by a will made 
duiing the lives of both the persons by that 
individual who afterwards proved to be the 
survivor ; & even had testator at the date of his 
will been actually survivor, the words of the 
will were not sufficient to include property over 
which he had only a special power of appointment. 
— Re Mom’s Settlement Trusts (1882), 46 L. T. 
723. 

833, Effect of codicil conflirm- 

Ing appointment.] — ^An ante-nuptial settlement of 
personal estate gave the survivor of husband & 
wife, in the events which liappcned, “ after the 
decease of the other of them” a testamentary 
power of appointment among their children. 
During the life of the wife the husband made a 
will containing a residuary devise & bequest in 
favour of his children of all property he “ might 
be possessed of or over which he might have 
power of bequest or disposal ” at the time of his 
death. After the death of his wife the husband 
made a codicil confirming his will ; — Held : though 
he could not execute the power in his wife’s life- 
time, the effect of the codicil was to reiterate the 
words of the will &> the power had been duly 
executed . — Re Blackburn, Smiles v. Blackburn 
(1889), 43 Ch. D. 75 ; 69 L. J. Ch. 208 ; 38 W. R. 
140. 

Annotations : — Befd. Re Boyd, Nield v, 63 

L. T. 92. Mentd. Re Hardymon, Toosdale v. MoOUntook, 

[1925] Ch. 287. 

384, Husband Ac wife — When sur- 

vivorship commences.] — ^Testator gave his resi- 
duary estate after the death of his son or in case 
he should die leaving a widow, then as to one-half 
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from tho death of his son, & as to the other half 
from the death of such widow, upon trust for such 
of the children of the "marriage as the son & his 
wife should jointly appoint, & in default of any 
such appointment as the survivor of the son & 
his wife should appoint & in default for the children 
equally. Testator died in 1872 & his son in 1899 
married & there were two children of the marriaj^. 
The son & his wife did not exercise their joint 
power of appointment & the wife having died in 
1922 the son desired to exercise the power of 
appointment given by testator to the survivor 
of the son &> his wife. On the question whether 
the son could at the present time validly exercise 
tho power, or whether he was a contingent person 
with a limited power of appointment which could 
not bo exercised until it was asceitaincd whether 
he was Uie survivor of himself A; any wife whom he 
might thereafter marry : — Held : the son at the 
present time was not a contingent pei'son within 
the meaning of tlie rule but tlie person to whom the 
power of appointment ha<i been given, otherwise 
the son c(»uld never exercise the power since he 
might always mai‘ry again & therefore not be the 
survivor of himself & his wife ; as tho husband & 
wife of tlie first marriage had power to apx^oint 
the whole of the fund to the children of the first 
marriage to the exclusion of any other children, 
& the wife if she had been the survivor would have 
had the same power the son must be able to appoint 
in the same manner ; “ survivor meant the 

survivoi* of any maniage that the son might enter 
into & so long as he was the survivor & before he 
manied again he was not a contingtmt person & 
could therefore exercise the power . — He Millku, 
M1L1.ER V, Walcott (1923), 129 L. T. G(J(i ; 07 
Sol. Jo. 707. 

835. - Execution by anticipation — Power 

not created at time of execution.] — (1) 11. 11 . the 
younger, by Ins will dated in 1881 & confirmed by a 
codicil dated in Mar. 1893, gave “ all the residue 
of the property ov(;r which at th(^ time of my death 
I shall have a disposing power ” to trustees upon 
trust for sale, conversion, & investment, & directed 
them to pay the yearly income arising from his 
trust estate his wife for life or widowhood, 
subject to the trust aforesaid to stand X)osscssed of 
his trust estate upon trusts for his children. H. 1 1, 
the elder, the father of H. H. the younger, by his 
will, dated in .Tune 1893, enqiowered each child 
of Ids by his or her will, or any codicil thereto, to 
ax)point in favour of his or her wife or husband tho 
whole or any part of the yearly income of his or 
her share of his, testator’s, residuary estate for the 
life of such wife oi husband, & directed that a sum 
of £1,000 thereby directed to be raised should be 
held upon the same or the like trusts, & subject 
to the same or the like powers Ac provisions as 
were thereinbefore declared with respect to the 
share of his son II. II. the younger in the residue. 
H. H. the elder died in 1805, & H. H. the younger 
in 1899 leaving a widow & three children. II. H. 
the younger had no power of appointment exer- 
cisable in favour of his widow other than the power 
contained in the will of his father ; — Held : the 
language of the will of H. H. the younger was not 
sufficient to show an intention to execute a non- 
existent special power, & accordingly his will did 
not operate as an appointment imder the power 
gpven him by the wUl of his father. 

Qu. ; whether it is possible, as a niatter of law, 
to execute by anticipation a special power not 
created until after the alleged execution. 

(2) The intention to exercise a special power 
mi^ be gathered from the whole will (Bomer, 
L.J.). — Re Hayes, Turnbull v. Hayes, fl901] 2 


CTi. 529 ; 70 L. J. Ch. 770 ; 85 L. T. 85 ; 49 W. B. 
659 ; 17 T. L. B. 740 ; 45 Sol. Jo. 722, C. A. 
Annotations: — As to (1) Dlttd. Re Waterhouao, WaterhouBO 
V, Hyley ( 1 907), 98 L. T. 30. BeM. Re Walpole's Marrlam 
Sottlmt., ThoiuBon v. W^polo, [1003] 1 Cli. 928 ; Re 
Paul's Settlmt. TruRts. Pam v. Nelson, [1920] 1 Ch. 99. 
As to (2) Confld. Re Woston's Sottlmt., Noeves v. Woston, 
[1900] 2 Ch. 620. 

336. General power— To two persons & sur- 
vivor of them — Exercise In joint lifetime — ^By one 
ultimately proving survivor.] — Thomas v, Jones, 
No. 461, posL 


Sub-sect. 4. — Exercise op Determinable 
Powers. 

337. Necessity for exercise before determining 
event.l — 1 *arsons v. Parsons (1744), 9 Mod. Bep. 
404 ; 88 E. B. 577, L. O. 

AnnoUitionA : — CotL^. Stroud v. Norman (1854), Kay, 313. 

Distd. HtiBWcll V, Hoswull (I860), 28 Buav. 26. Refd. 

Wickham w. Wliipr (1865), 2 Horn. & M. 436 ; Re Stone's 

Estate (1869), 18 W. 11. 222 ; ito MoHter's Settlmt., Master 

V Master, [1911] 1 Ch. 321. 

338. .] — A trust tcim, created by a mar- 

riage settlement, to raise a sum of money on 
the decease of the survivor of the husband wife 
in case t]iere should be no issue of tho marriage 
living at Ikt death & to be paid as the wife, at 
any time or times during her (joverture, & not- 
withstanding the same, by any deed or writing, 
etc., should appoint or devise. The power cannot 
be exercised during widowhood or a second 
marriage. — Horseman v. Abbey (1810), 1 Jac. & 
W. 381 ; 37 E. B. 420. 

Annotations: — Apld. MoitIb v. Howes (1846), 16 L. J. Ch. 

121. Reid. Holloway r. Clarkson (1843), 2 Haro, 521. 

339. .] — II. a widow, with six children, on 

her second marriage, executed a settlement, 
wher(*by, after reciting that the rents, issues, & 
profits (jf tlie property to be thereby settled should 
be to the separate use of II. for life, &, after her 
decease, for tluj further puipose of making of the 
reversion Ac principal thereof a provision for the 
children of her former maiTiage, certain real Ac 
personal property then belonging to II. was vested 
in a trustee, in trust to pay the income to H. for 
her separate use for life ; &>, after her decease, in 
trust for such persons Ac in such manner as she, 
in Ac by her last will Ac testament, or instrument 
testamentary, or in the nature of a will, in writing 
to be signed Ac imblished by her in the presence of 
three or more credible witnesses, upon testa- 
mentary consideration only, during her intended 
covcrtui’e, should direct or fDpi)oint ; — Held : the 
power of appointment was confined to the cover- 
ture & consequently on appointment made by H., 
after her husband’s death, was not valid. — ^H alu- 
DAY V, Overton (1852), 20 L. T, O. 8. 12 ; 16 
Jur. 751, L. .TJ. ; affg. 8. C. sub nom. Holliday v. 
Overton, 14 Beav. 407. 

Annotations: — Nentd. Lucas v. Brandroth (1860), 28 Boav. 

274 ; Tatham r. Vernon (1861), 29 Boav. 604 ; Re 

Hudson, Kdhno v. Hudson (1895), 72 L. T. 892. 

340. .] — By marriage settlement a power 

was given to husband Ac wife during their joint 
lives, by deed, with or without power of revocation 
Ac new appointment, or to the survivor, by deed or 
will, to appoint amon^t children of the marriage. 
This power was exercised by both in favour of a 
daughter, but the deed of appointment contained 
a power enabling husband & wife, or the survivor 
of them, by deed or deeds, ** from time to time 
during their joint iivee,” to revoke that appoint- 
ment, Ac to appoint new trusts, as to the husband 
& wife should seem 6t. The wife having died 
before any exercise of the power of revocation, 
the husband, purporting to act in exercise of that 



Powers. 


426 


8ed. O.—CotUin^ent potoera : Sub-Bed, 4. 

8%ib-miU. 1 <fi; 2.y 


Sect 7: 


power, revoked the trusts declared by the appoint- 
ment, & re-appointed the fund to trustees, for 
certain purposes : — Held : this second appoint- 
ment was inoperative, for it was reasonably 
possible to give duo effect to the words “ from 
time to time during their joint lives ” by rea^ng 
the power reserved as one which might be exercised 
by husband & wife jointly, or by the one who 
should prove to be the survivor, if the revocation 
were made ^ that one during the lifetime of the 
other. — Re Twiss's Settlement Trusts (1867), 
16 L. T. 139 ; 15 W. B. 540, L. JJ. 

841. Appointment by will — Occurrence of 

determining event before will operative.] — Tes- 
tator gave an estate upon trust for s^c, with 
power of pre-emption to his younger children, & 
the proceeds were to be held upon such trusts as 
his widow, by deed or instrument sealed & de- 
livered before the youngest child attained the age 
of twenty-five years, should appoint, & in default 
for his children, except the eldest son, equally. 
Testator’s widow, by deed poll executed within 
the prescribed period, appointed the proceeds of 
the estate among all the children equally ; but 
reserved a pdwer of revocation. By her will, which 
was also executed before the youngest child 
attained twenty -five, but came into operation by 
her death after the prescribed peiiod, she ap- 
pointed the estate by name to the eldest son : — 
Held : .the will, having come into operation after 
the prescribed period, could not ti ke effect as a 
new appointment under the power ; this was 
not such a defective execution as would be relieved 


against in equity. — C ooper v. Martin (1867), 3 
Ch. App. 47 ; 17 L. T. 587 ; 16 W. B. 234, L. J J. 

Annotations : — Apld. Potts v, Britton (1871), L. R. 11 Eq. 
433. Conid. He Moses, Beddlnfrton v, Boddin^n, [1902] 
1 Ch. 100. Ezpld. He lUlnerworth, Bovir «. Armstrong, 
11909] 2 Ch. 29r Diltd. He SalIoi*d*B Scttlmt.. Davies v. 
Burgess, [1915] 2 Ch. 211. Bold. Cooper v. Cooper (1874), 
30 L. T. 409 ; He WeUs* Trusts, Ha^lsty v. Wells (1889), 
42 Ch. D. 640 ; Hr Parkin, Hill v, Schwarz, [1892] 3 Ch. 
510 ; He Lawloy, Zolsor v, Lawicy. [1902] 2 Ch. 673. 


842 . .1 — ^Under a settlement a 

fund was held upon trust for such persons as G. & 
B. should jointly appoint, & subject thereto upon 
trust for G. for life, with remainder to B. for life, 
subject to determination as thei'einafter men- 
tioned, with remainder to such of a certain clctss 
as B. should by deed or will appoint; & it was 
provided that if B. should commit any of certain 
acts, his life estate should be determmed & the 
trust fund should go as if B. were actually dead, 
& all the powers therein contained should thence- 
forth be exercised as if he were then dead, without 
prejudice to his right to exercise jointly with G., 
either before or after the determination of the 
trust in his favour, the joint power reserved to 
them. B. committed an act of forfeiture, & after- 
wards died : — Held : the sole power of appoint- 
ment reserved to him was not effectually exercised 
by a will made prior to the forfeiture. — ^P otts v, 
Britton (1871), L. B. 11 Bq. 433 ; 24 L. T. 409 ; 
19 W. B. 651. 

Annotation: — Oonid. He Illingworth, Bovir v. Armstrong, 

[1909] 2 Ch. 297. 

848 . .] — ^By a mairiage settle- 

ment, made in 1878, the trustees were to hold the 


trust funds upon trust, After the death of the wife, 
for such persons as she cdiould “ during coverture 
by will or deed appoint,’* k in default of appoint- 
ment, then in trust for her statutory next of kin. 
By her will, made in 1884, in the lifetime of her 
husband, she ap^inted the settled funds to her 
five brothers & sisters in equal shares as tenants 
in common, llie husband died in 1886. In 1898 
the widow made a codicil to her will, appointing 
pltfs. to be exors. of her will & in other respects 
confirming her will. She died in 1908, discovert ; 
— Held: the execution by the lady of her vdll 
while under coverture, operated as a good exercise, 
of the power of test^entary appointment con- 
tained in the settlement, notwithstanding that she 
died discovert.— Be Iujngworth, Bevir v. 
Armstrong, [1909] 2 Oh. 297 ; 78 L. J. Ch. 701 ; 
101 L. T. 104 ; 53 Sol. .To. 616. 

^7tnote/io» Consd. Re SalToi-d’s Sottlmt., Davies v. 

Burgess, [1915] 2 Ch. 211. 

844 , ,] — ^By a marriage settle- 

ment trust funds were settled by the wife’s father 
upon the usual trusts during the joint lives of the 
husband & wife & the life of the survivor, & after 
the death of the survivor for the children of the 
marriage, & in case there should bo no issue of the 
marriage “ upon trust for such person or persons 
& for such interest & generally in such manner as ” 
the wife “ shall by will during the continuance of 
the intended coverture direct or appoint,” & in 
default of & subject to any such appointment 
upon trust for the settlor, his exom., adminis- 
trators, & assigns. There was no issue of the 
marriage. The wife made a will during the 
coverture whereby she appointed the settled funds. 
She survived her husband & died without having 
altered the appointment so iriade :--Held : there 
was no reason for implying a condition that the 
wife should not only make her will but should also 
die during the coverture ; what she hf^ done 
satisfied the requirements of the deed in reference 
to the manner of execution of the power ; & the 
power had been well & validly excreted. — Re 
Safpord’s Settlement, Davies v. Burgess, 
[1915] 2 Oh. 211 ; 84 L. J. Oh. 760 ; 113 L. T. 
723 ; 31 T. L. K. 529 ; 59 Sol. Jo. 666. 


Sect. 7.— POWER OF API^>INTMENT AMONG A 
CLASS. 


Sub-sect, 1. — ^Limitations in Default op 
Appointment. 

845. Umltation to same object in default of 
appolntment-^nly one object — Whether power 
exercisable.] — Power under a marriage settlement 
to give to the children of the marriage, in such 
shares, etc., & for such estate, etc., & there is but 
one child of the marriage, such child must have 
the whole estate which was settled. — BoE d. 
Buxton v. Dunt (1767), 2 Wils. 336 ; 95 B. B. 


843. 

AnnotatUma : — Oonid. Houstoun v, Houstoim (1831), 4 Sim. 
611 ; Bray v, Breo (1834), 8 BU. N. S. 568.^ Be!d. 
Hobinson v. Hardoastio (1788), 2 Term Hop. 241. * 


346. .] — ^Power of appointment 

to or among one or more younger children, in 
default of appointment, equally. One of two 
objects being removed by the effect of an express 


PART IV. SECT. 7. SUB-SECT. 1. 

d. Limitation to same object in 
defauU of appointment — Effect o/.]— 
Campbell v. Sandtb (1808), 1 S^. &, 
Lef. 281.— -IR. 


•. .] — CLumB V, 

(1865), IT 1. Cb. R, 25.— IR. 


Apjobn 


f. .]— A fund waa limited 

by a eettlement, in trust, after the 
death of survivor of husband Sc wife, 
for the benefit of the child or chil- 
dren, or other Issue ef the marrlam, 
then in being, as the husband Sc udfe 
should JoinOy appoint by deed Sc to 
default of subb appointment, as the 


survivor should by deed or will appoint, 
& to default of any^appqtotment, to 
pay the fund to such of the children 
of the nuffriage as should be living at 
the decease of the survivor of the 
husband Sc wife, at twenty-one, or 
marriage : — Held : those ohildren only 
who survived both persons were 
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satisfaction, by way of advancement, the other 
takes the whole, as in the case of death, by analogy 
to the Customs of London & York, Joint-tenancy 
for life ; the words of severance being confined to 
the subsequent limitations. 

Before the power over arose there ceased to be 
objects • . . the consequence is that, one of two 
objects being removed, the other must of necessity 
toKe the whole ; the party having the power of 
disposition losing that power (Grant, M.R.). — 
Folkbs V. WESTimN (1804), 9 Ves. 450 ; 32 E. R. 
079. 

Annotations .*~-CoiUld. Nool v. Walslnffham (1824), 2 Sim. 8c 
St. 90 ; Bray v, Broo (1834), 8 Bit. N. S. 568 ; Douglas 

Disfd* Foster V. Cautley 
(1866), 6 Do G. M. &G. 65. Coxud. Lee r. Head (1855), 1 
K. & J. 620 ; Ford v. Tynto (1861), 10 Jur. N. S. 1193. 

847. — ; — I .] — Testator gave to his 

widow a life interest in a fund, with a power of 
appointment, amongst all his children living at her 
death ; &, in default of appointment, directed the 
fund to be divided amongst all such children, with 
a gift over to the widow, in case all the cliildren 
died before their shares became payable. The 
widow appointed the fund to the two surviving 
children ; one of them died in her lifetime : — 
Held : the only surviving child took, upon the 
widow’s death, the whole of the fund. — ^B ietjb5- 
FIELD V. Record (1828), 2 Sim. 351 ; 57 E. R. 821. 

848. Power not conflned to 

limiting proportion of shares.] — ^Boylp: v, Peter- 
borough (Bp.), No. 352, post. 

849. .] — By indenture of 

settlement, a fund was assigned to trustees upon 
trust for ^1 & every the cliild & children of a 
mamage, in such shares, at such age or ages, 8c 
subject to such conditions 8c limitations, as the 
wife, in case she survived the husband, should 
appoint. There was one child only of the marn'age, 
& the wife surviving the husband, appoinf^ed the 
fund to that child for her separate use for life, 
& after her decease to such persons os the child 
should appoint, & in default of appointment, to 
the child’s exors. or administrators. The child 
by her will appointed to the fund, & died ; — Held : 
the power in the settlement was well exercised by 
the wife, & the child’s appointment by her will 
carried the fund to her appoint^^e after the* death of 
the wife. — ^B ray v. Bree (1834), 2 Cl. & Fin. 453 ; 
8 BU. N. S. 568 ; 0 E. R. 1225, H. L. ; affg. S. 0. 
8vh nom. Bray v. Hammersley (1830), 3 Sim. 
513. 

Annotations : — Apld. Plilpeon v. Tumor (1838), 9 Sim. 227. 
CoxiBd. Ewart v. Ewart (1853), 11 Haro, 276 ; Neathorway 
V. Fry (1853), Kay, 172. Apld. Morso r. Martin (1865), 
34 Boav. 506. Refd. GoldHiiild v. Goldsmld (1842), 2 
Hare. 187 ; Jebb v. Tugwell (1855), 24 L. T. O. S. 321 ; 
Re Tcaguo*B Settlmt. (1870), L. K. 10 £q. 564. 


860. .] — Testator bequeathed 

£1,700 stock to trustt^es, in trust to pay the divi- 
dends to J. &; 8. his wife, during their lives, 8c the 
life of the survivor, & after their decease, then in 
trust to transfer or pay over the stock unto their 
children, in such shares 8c proportions as the 
survivor of them, J. & S. his wife, by his or her 
last will should direct or appoint. At the death 
of testator, J. 8c 8. had three children living. 
After the deaths of 8. & two of those children J., 
by will, appointed the whole fund to the only 


surviving child: — Held: a good appointment. — 
Woodcock v. Rennbck (1842), 1 Ph. 72 ; 11 
L. J. Oh. 110 J 6 Jut. 138 ; 41 B. R. 668, L. 0. 
Annotations :--Oowdi. Paske v. Hasolfoot (1863), 33 Beav. 

125 ; Lombort v. Thwaltos (1866), L. B. 8 Eq. 151. Befd. 

PattlBon V. Pattison (1855), 19 Beav. 638. 

851. Only defeated If appointment takes 

effect.] — ^An appointment, limiting an estate to a 
son in fee, 8c in case he dies before twenty-one, 8c 
without issue, over to another, is not supported 
by the powci*s in a settlement, whereby a wife is 
entitled, if there should be issue, to distribute the 
estates amongst them, at her own discretion, dc, 
in default of issue, to devise the same to w homs o- 
ever she shall appoint. — Dob d. Brownsmith v, 
Denny (1750), 1 Keny. 280 ; 2 Wils. 337, n. ; 96 
E. R. 993. 

Annotations : — Apld. Hoe d. Buxton o. Dunt (1767), 2 Wlla. 

336. Consd. HouRtoun t>. HouRtoun (1831), 4 Slin. 611. 


Sub-sect. 2. — Failure op Member op Class. 
See, now. Law of Property Act, 1926 (c. 20), 
8. 158. 

852. Validity of appointment to remaining 
members.] — Devise of personal estate for life, then 
among all cliildren of devisee in sucli sharos & 
manner, for such interests, with such survivorship, 
8c to vest at such time, os devisee for life should 
by deed or will appoint : in default of appoint- 
ment of the whole or part, equally, if but one, to 
that one, payable at twenty-one ; nevertheless 
the shares of any attaining twenty-one in life of 
devisee for life to be vested ; but payment to be 
postponed till her death : that clause, vesting an 
intemst at twenty-one, held to relate only to the 
case of default of appointment ; & one of two 
children being dead without issue aftt^r twenty -one, 
8c without receiving any share, that circumstance 
will not prevent an appointment of the whole fund 
to the survivor. 

[The question is] whether the power has not 
lost its opportunity of being exercised by the 
death of the son ; or whether there is a capacity 
of appointing where only one child is left ; & if at 
all, whether it must not be with reference to the 
clause, which provides for its going in case of no 
appointment. ... If thci-c was no appointment, 
the consequence is, each would bo entitled to a 
moiety, because there was no appointment. In 
respect of that clause, she had a power to appoint 
to one only ; for though that is not a distribution, 
it is an expression that it shall go by appointment, 
& not transmit for want of it (1x)BD Dunlow, 0.). 
— ^Boyle V . Peterboim^ugh (Bp.) (1791), 1 Ves. 
299 ; 3 Bro. C. (). 243 ; 30 E. R. 353, L. 0. 
Annotations : — FdQd. Butcher v. Butcher, Gooday v. Butcher 
(1812), 1 Ves. 8c B. 79. Apld. M‘Ghic v. M*Uhle (1817), 2 
Madd. 368 ; Huustoun v. HouBtoun (1831), 4 Sim. 611 ; 
Bray v. Bree (1834), 8 Bli. N. S. 568. FoUd. Oolaton v. 
I’emburton (1836), DoimeUy, 19. Apld. Rlokotts v, 
LoftuB (1841), 4 Y. & C. Ex. 519 ; Fry v. Capper (1853), 

2 W. li. 136. Distd. Neatherway v. Fry (1853), Kay, 172. 
Apld. Lee v. Hoad (1855), 1 K. & J. 620. Conid. Lee v. 
OldiofiT (1856), 25 L. J. Ch. 580. Apld. Paske v. Hasolfoot 
(1863), 33 Boav. 125 ; Re Wore, CumlM^rlego v. Cumborlege- 
Ware (1890), 45 Ch. D. 269. B«td. Nod v. WalBii«ham 
(1824). 2 Sim. 8c St. 99 ; Lancashire v. Lanoashlro (1847), 
1 Do (i. & Sm. 288 ; Joel v. MUls, Harvey v. MiUs (1857), 

3 K. & J. 458. 


objoots of the power. — (yOONKr v. 
Holland (1866), 17 I. Ch. K. 201.-— 

IR. 

Donoohue 

Bbooke (1875), 9 I. R. Eq. 489.— IR. 

h. .] — Fletcher v. 

Fletcher (1880), 7 L. R. Ir. 40 ; 9 
L. R. Ii. 301.— IR. 

k, .) — ^Where by a settle- 

ment opntainlng no hotchpot clause, a 


fund was settled, after the usual life 
Interests, on the children of the mar- 
rlaro as their mother J. should appoint, 
8c m default of appointment, equally ; 
& J. by a deed in 1855, after redtmflr 
a desire Lo appoint to her daughter 
H. £2,000. put of the fund, “as & 
for her full share 8c proportion there- 
of,** accordingly appoints to her ** the 
sum of £2,000, paH of 6c as & for her 
full share or proportion of 6c in ** the 


fund — the appointment being made by 
Indenture wbloh was also executed by 
H.: — Held: H. was not pieoludea 
from claiming her distributive share In 
the ultimately unappolnted residue of 
the fund. — Globe v. Coots (1880), 7 
L. R. Ir. 564.— m. 

1. Wlun class ascertained,] 

— Re Gun, Sheehy v. Nugent, [1915] 
1 I. R. 42.— IR. 
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Seel. 7 . — Power of appointment among a class : Sub^ 
sect. 2. Sed.S.] 

868, ,] — Under a general power of appoint- 

ment among all the children by deed or will from 
time to time, etc., in default of appointment, 
equally at twenty-one, etc., the death of one above 
that age docs not prevent an appointment to the 
survivors. Appointment void as far as it exceeds 
the power : vtz. to grandchildren under a power 
to appoint to children. — ^Butcher v. Butcher, 
Gooday V. Butcher (1812), 1 Ves. & B. 79 ; 36 
E. R. 31, L. C. ; ajfg. (1804), 9 Ves. 382. 

Annotations: — Conid. M‘Ghle v, M'Ghlo (1817), 2 Madd. 
308 ; Houstoim v. Hoiifitoun (1831), 4 Sim. 611 : Colston 
V, Pemberton (1S36A Donnelly, 19 ; ^ry v. Capper (1853). 

2 W. R. 130. B^. Ricketts v. Loftus (1841), 4 Y. & 

C. Ex. 519 ; Paske v. Haselfoot (1863), 9 L. T. 75. MenM. 
Mooatta v. Lonsoila (1806), 12 Ves. 123 ; Bax v. Whit- 
bread (1809), 16 Vos. 15 ; (iueensberry Leases Case (1 819), 

1 BU. 339 ; Fowler e. Hunter (1829), 3 ‘Y. & J. 506; 
Faversham Coipn. v, Ryder (1854), 2 Eq. Rep. 749. 

354. .] — Testator bequeathed £12,000 stock 

to trustees for his son for life, then for the 
son’s wife for life, then unto & amongst his wife 
& children in such shares, for such interests, etc., 
as the son should appoint, &, in default of appoint- 
ment, unto the children equally, &, if there should 
be no child, then to the son’s next of kin, in blood ; 

& testator bequeathed his residue to his son &> his, 
testator's^ two other children, their exors., etc., 
equally ; & he directed that the share of his son 
shored be held by his trustees for the benefit of 
him & his children, upon the same trusts, 
subject to the same limitations, etc., as the £12,000 
stock, but that the son’s wife should not take any 
interest in that share. The son died leaving his 
wife surviving, but never having had a child : — 
Held : an apxiointment made by the son of part 
of the stock to his wife was good ; but the son, 
in the events that had happened, was not entitled 
to « the share of the residue absolutely, but his 
next of kins in blood were entitled to it. — 
Houstoun V. Houstoun (1831), 4 Sim. Oil; 1 
L. J. Ch. 60 ; 68 E. R. 229. 

Annotations: — Apld. Paske v. Haselfoot (1863), 33 Bcav. 
125. BeU. lUoketta v. Loftus (1841). 4 Y. & C. Ex. 519. 

365, ,] — Colston v. Pemberton, No. 301, 

ante. 

866. .] — (1) A father, upon his second 

maniage, settled lands to the use of the children 
of his first marriage naming them, for such 
estates, & in such shares & proportions, manner 
& form, as he should from time to time by deed or 
will appoint, & in default of appointment to the 
use of the said children, except the eldest, as 
tenants in common in tail. All the chil^en 
except two, namely, the eldest son & a daughter, 
died in the lifetime of the settlor. By his will, 
reciting the power, the settlor appointed a rent- 
charge out of the estates to the daughter, & the 
estates, subject to the rentcharge, to the son in fee : 
— Held : the appointment so u^e to the surviving 
children was a valid execution of the power. 

.(2) Where by the terms of a power the instru- 
ment by which it is executed is to bo sealed & 
delivered in the presence of & attested by two or 
more credible witnesses, it is sufficient pnmd facie 
evidence of attestation if on the instrument there 
appears an indorsement to the effect that it had 
been sealed & delivered in the presence of two 
persons, although such two persons are not named 
as witnesses, either in the body of the instrument 
or the attestation. — Ricketts v. Loftus (1841), 
4 Y. & C. Ex. 619 ; 100 B. R. 1112. 

AnnotatUma : — As to (1) Oonsd. Be Ware, Gumberlege v. 
Oumberlege-Ware (1890), 45 Ch. D. 269. Biefd. Bloketts 
r. Loftua (1849), 14 Q. B. 482 ; Bouloott v. Bouloott* 
^853), 23 L. J. Oh. 67 ; Paske v. Haselfoot (1863), 9 


367. .1 — A power to appoint by wffi 

enables the donee of the power to appoint to such 
objects of the power as shall be alive at the donee s 
death. — ^Pry v. Capper (1863), as reported In 
2 W. R. 136. 


Annotations : — Mentd. Be Teague’s Settlmt. (1870), L. R* 10 
Eq. 564 ; Re Cnnynghame’s Settlmt. (1871), b. R. 11 BQ« 
324 ; Re Ridley, Buokton v. Hay (1879), 11 Ch. D. 646 ; 
Re Erriufi^n, Bawtreo v, Errlugton, 11887] W. N, 23 ; 
Shut© tTnogge (1888), 68 L. T. 646 ; Whitby v. Ml^eU 
(1889), 42 Ch. D. 494 ; Re Tancred’s Settlmt., Somerville 
V. Tancr^, Re Selby, CSiurch v, Tanored (1903), 88 L. T. 
164. 


358. .] — (1) A power was given to B. to 

appoint a fund, by will, to his wife alone, or to his 
wife & such of his children as he should direct. 
The wife died, & B. appointed the fund exclusively 
to five out of his seven children : — Held : the 
appointment was valid. 

(2) Wliere there is a power to divide a fund 
amongst the members of a particular class, the 
death of some of the members of that class, before 
the exercise of the power, will not prevent its 
exercise in favour of the survivors. — ^Paske v. 
Haselfoot (1803), 33 Beav. 126 ; 2 New Rep. 
668 ; 9 L. T. 76 ; 9 Jur. N. S. 1047 ; 11 W. R. 
1089 ; 65 E. R. 314. 

359. .] — An appointment since the 11 

Geo. 4 & 1 Will. 4, c. 40. under a non-exclusive 
power, of an entire fund unto & amongst the 
objects, “ & the survivors & survivor of them, & 
if only one should survive, then unto that one ” : — 
Held: valid.— 72e Capon’s Trusts (1879), 10 
Ch. D. 484 ; 48 L. J. Ch. 355 ; 27 W. R. 370. 

360. Non -exclusive power.] — Where 

power is given by will to appoint a fund among 
several objects, with a gift, in default of appoint- 
ment, to the same objects nomirudim,^ & all tlie 
objects survive testator, the power remains as to 
the whole fund, notwithstanding the death of one 
of the objects in the lifetime of the donee of the 
power. — Re Ware, Cumbbrlegb v. Cumbkeleob- 
Ware (1890), 45 Ch. D. 269 ; 69 L. J. Oh. 717 ; 
03L. T. 52; 38 W. R. 767 ; 6T. L. R.388. 

361. Right of estate of deceased member.] — 
Fox V. Gregg {drea 1811), Sugden on Powers, 
8th ed. App. 040. 

Annotations : — ^Distd. Neatherway v. Fry (1853), Kay, 172 ; 

Re Voale’s Trusts (1876), 4 Oh. D. 61. 


362. .] — Devise in trust to dispose of the 

premises unto & amongst the devisee’s four 
children, in such manner, shares, etc., as he should 
by deed or will appoint ; one dying in the life of 
his father, before appointment, was held entitled 
to a fourth ; the father after that child’s death 
having appointed three-foui*ths to his three sur- 
viving children respectively. — ^Readb v. Rbadb 
(1801), 5 Ves. 744 ; 31 E. R. 836, L. C. 

AnnotatUms : — A]^d. Casterton v. Sutherland (1804), 9 Ves. 
445. Dbtd. Butcher v. Butcher, Gooday v. Butcher (1812), 
1 Vos. & B. 79. INstd. Ricketts v. Loftus (1841), 4 Y. & C. 
Ex. 519. Confd. Fry v. Capper (1853), 2 W. R. 136. 
Befd. Paske v. Haselfoot (1863), 9 L. T. 75. 


363. .] — A power to appoint a sum of 

money in such shares as the apxiointor should 
think proper amongst his children ; the money 
so appointed to be paid to sons at twen^-one, & 
to daughters at that age or marriag^, if the 
appointor should be then deceased ; or if living 
three months after his death. Two of the children 
having attuned twenty-one, died before the 
appointor ; — Held : no interest vested in them. — 
M*Ghib V. M’Ghib (1817), 2 Madd. 808 ; 66 B. R. 
370. 

Anndation : — Ckllisd. Ricketts v. Loftus (1841), 4 T. & 0. £z. 

519. 

884 , .] — A., by his will, bequeathed his 

residuary personal estate to trustees, upon trust 
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for his wife for life, & after her death the princip^ 
to be divided among all his children, including his 
child B., if then alive, in such manner & pro- 
portions as his wife should appoint, provided that 
the share assigned to B. should not be smaller 
than the share assigned to any one of his other 
children ; & in default of appointment, to be 
divided equally among all the children living at 
his wife’s death, including B., if then alive ; 
moreover, if any child should die before his wife, 
but leaving a child or children, such child or 
children should have the part or share of their late 
parent ; & if all the children should die under age 
or without leaving children, then for the wife. 
The wife, by will, appointed the fund among such 
of the children, including B., as should be living 
at her death. B. died in the wife’s lifetime, 
leaving children ; — Held : the appointment was 
good ; but only the surviving children could take 
& B.’s children were excluded. — Neatueuway v. 
Fry (1853), Kay, 172 ; 23 L. J. Ch. 222 ; 09 E. li. 
73. 

865. .] — Martin v. Swannell, No. 1230, 

866. Failure of only member of class — Death 
subsequent to appointment.] — J. L. 8. by his will, 
dated Mar. 23, 1849, after giving an annuity to his 
wife & certain specific legacies, gave all the residue 
of his real & ])ersonal estate to trustees upon trust 
to pay the income thereof unto liis daughter 
E. li. 8. during her life, & after lier decease to jjay 
the income to his son-in-law J. L. A. 8. during liis 
life, & after the decease of the survivor of them 
upon trust for such one or more of the children 
or more lemote issue of E. L. 8. as the survivor* 
of them, E. L. 8. & J. Jj. A. 8. should by deed or 
will dhect or appoint, &. in default of such ai)i)oint- 
ment upon trust for the child So all the children 
if more than one of E. L. 8. living at the decease 
of the survivor of them, E. L. 8. & J . L. A. 8., if 
more than one child equally between them as 
tenants in common. Provided ncvei-theless & 
testator thereby declared it to be his will & mind 
that in case any child of his daughter should die 
in the lifetime of E. L. 8. & J. L. A. 8. or in the 
lifetime of the survivor of them leaving issue that 
then such issue should be entitled to the same share 
in the trust property as his, her or their parent 
would have had if surviving the survivor of them, 
E. L. 8. & J. li. A. 8. Provided always & testator 
thereby declared it to be his will & mind & did 
thereby give & devise in case there should be no 
child or remoter issue of E. L. 8. at the decease 
of the survivor of them, E. L. 8. & J. L. A. 8., 
one-third part of his trust estate real, & pei-sonal 
imto his niece M. A. 8., one-third part unto his 
brother O. T. 8., So one-third part unto tlie 
children of his brother J. 8. equally between them 
as tenants in common. Testator J. L. 8. died on 
May 11, 1849 ; his daughter E. L. 8. died on 
Oct. 3, 1851. E. L. 8. had only one child, 
namely E. J. 8. On Feb. 4, 1873, J. L. A. 8. by 
two deeds poll of that date exercised his power 
of appointment imder the will in favour of E. J. 8. 
E. J. 8. died on Oct. 22, 1901, predeceasing 
J. L. A. 8. ; — Held : nevertheless, the appoint- 
ment of Feb. 4, 1873, stood, & was not defeated 
by the last recited proviso of the will . — Re 
8IMMONS, Dennison v. Orman (1902), 87 L. T. 
594. 


Sect. 8.— APFOnmiENT BY WAY OF 
MORTGAGE. 

867, Operation of appointment on equity of 
redemption — Whether limitations on which pro- 
perty held are altered.] — Where the lands of A. 
upon her marriage were settled to the use of 
husband & wife successively for life, remainder in 
strict settlement, remainder to the wife & her 
heirs, with a power of revocation So appointment 
of new uses ; & she joined with her husband in a 
mtge.. So by the deed to lead the uses of a fine 
which the husband So wife afterwards levied, 
according to covenant, the lands after the deter- 
mination of the term, created to secure the 
repayment of the money borrowed, were limited 
to the husband So wife, & survivor for life, re- 
mainder in tail special ; remainder, for default of 
sucli issue, to the right heirs of the survivor of 
husband & wife. Tlu; wife having died without 
issue, leaving the husband survivor : — Held : this 
was more than a mere mtge. transaction ; there 
was evidence of an intention to effect a change of 
the beneffcial interest ; So there was upon the face 
of the deed a clear manifestation of such intention, 
equivalent to a declaration ; So consequently the 
husband & his heirs. So not the lieirs of tlie wife, 
were entitled to the equity of redemption. — 
Jackson v, Innes (1819), 1 Bli. 104 ; 4 E. R. 38, 
H. L. 


AnnotaiwnH : — Consd. Roovo v. Hloks (1825), 2 Sim. 8c St. 
403 : Walker v. AnuHli'ong (1850), 21 Boav. 284 ; 
Atkiosou V. Smith (1858), 3 I)o U. 8c J. 180 ; Dawson v. 
Bank of Whitehaven (1877), « Oh. D. 218; Jones v. 
Davies (1878). 8 Ch. D. 205. Refd. Clark v. Bunrh (1845), 
2 CoU. 221 ; Hipkin v. Wilson (1860), 16 L. T. 0. S. 659 ; 
Plowden v. Hyde (1852), 2 Do (1. M. 8o Q. 684 ; Eddloston 
V. (k)llinH (1853), 3 Do G. M. & G. 1 ; Whitbread v. Smith 
(1854), 3 Do G. M. & G. 727 ; Heather v. O’NoiU (1858), 
27 L. J. Ch. 612 ; HaHilngs v. Astley (1801), 30 Boav. 260. 
Mentd. Idondcy v. B'elton (1888), 14 App. Cos. 01. 


35 g, .] — N. being entitled to certain 

lands as issue in tail, conveyed them in 1749 by 
lease So release to a mtgee. in fee to secure £800 
borrowed. So levied a fine of the lands pursuant 
to covenant for tlie purpose of perfecting the 
security. In 1702 N. bon*owed £450 So charged 
it upon the some lands by deed poll. N. died in 
1764, leaving the charge upon the lands of the 
aggregate sum of £1,250, with an arrear of interest. 
So he by his will devised all his lands to M. his wife. 
In 1766, M. having moi-ried A., they by lease So 
release reciting the mtge.. So that A. had paid 
tlie interest, granted & conlirmed the mtged. 
lands to the mtgee., reserving the equity of 
redemption to A., his heirs, etc. By a deed in 
1789, £300, an arrear of interest, w^as added to the 
principal. So the aggregate sum of £1,550 was 
charged on the lands, subject to redemption as by 
the former deed. M. died in 1794, leaving H., 
a son by the first husband, her heir-at-law. In 
1797 A. sold part of the mtged. lands, So in con- 
sideration of £2,000 principal So interest, paid to 
the mtgee. So £600 paid to A., he So the mtgee. 
conveyed such part of the lands to B., the pur- 
chaser. The reOT of the lands was conveyed by 
the mtgee. to A. who died in 1799. Under these 
circumstances the heir-at-law of M. filed a bill in 
the exchequer to redeem the lands, So the ct. 
decreed that he was entitled to redeem on payment 
of the principal money duo upon the mtge., &; 
interest calculated from the death of A. Upon 
appeal to the House of Lords from this decree, it 


PART IV. SECT. 8. 

m. JppnifUmeni by regvUered holder 
of appmntmmt — Married %D07nan.\ — 
A married woman being rogisterod 


as the proprietor of an estate for 
life in certain land, with a general 
power of appointment in foe, exe- 
cuted a memorandum of mtge. to 


Hocaro advances to her husband, in 
the following terms : ** I being regis- 
tered as the holder of a power of 
appointment over an estate in fee 
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Seel. S.—Appoinimml 1>y way of mortgage. Sort. 

9 ; Svb-eed. !■] 

was declared that H., as heir-at-law of M., was 
entitled, notwithstanding the proviso for re- 
demption reserved to A. by the deed made between 
him & the mteee., to redeem the lands “ on pay- 
ment of the prmcipal money & interest, due at the 
death of M. on the aggregate sum of £1,260. Such 
interest to be computed according to the proy^ 
in the indenture of release & mtge.** A., being 
entitled in equity to have the interest due at the 
death of his wife added to the principal, & con- 
sidered as an aggregate sum with the prmcipal, 
A. & M. his wife not being boimd to keep down the 
interest during her life for the benefit of her heir- 
at-law, ete., & that an accoimt should be taken of 
what was due for principal & interest on the mtge. 
at the death of M. The decree of the exchequer 
being varied according to this order, it was 
referred to the master to take the accoimts so 
directed, & it appeared in evidence before him that 

A. , & M. his wife, during her life, paid to the 
mtgee. on account of interest, £1,500 ; that the 
master in his report did not include this sum, but 
repoited that there was due upon this account 
for principal £1,250 & for interest at the death of 
M. £286 Os. 2d. On this ^und exceptions were 
taken to the report, which being in this respect 
confirmed, & a decree made upon further directions 
accordingly, a further appeal was presented to the 
House of Lords. But the decree was affirmed, the 
House being of opinion that the representative of 
the husband was not entitled, as against the heir 
of the wife, to an allowance of interest actually 
paid by the husband during the life of his wife, 
& that the former order of the House, directing 
the accoimt of interest due on the mtge. at the 
death of M. meant interest actually due. — 
Buscombe v. Hahe (1828), 2 Bli. N. 8. 192 ; 4 

B. R. 1103. 


869. 


±. 


A., tenant in tail, under his 
remainders over, suffers a 


brother’s will, with 
recovery to such uses as ho should appoint by deed 
or wiU, &, subject thereto to the uses of the will. 
He afterwards makes a mtge. of part of the estate 
in fee, & limits the equity of r^emption to the 
prior uses. He then joins in a transfer of the 
mtge., & reserves the equity of redemption to 
hiij^elf in fee : — Held : the equity of redemption 
did not revert to the old uses. — Anson v. 
(1831), 4 Sim. 364 ; 58 B. B. 136. 

Annotatiana: — AjjHA. Whitbread v. Smith (1853), 1 Drew. 
631 {See 23 L. T. O. S. 2.) Dbtd. Walker v, Armatroe^ 
(1850), 21 Boav. 284. Coiisd. Atkinson v. Smltii (1858), 
32 L. T. O. S. 47. Reid. Plomloy v. Felton (1888), 14 Appl 
Oas. 61. 


870. .] — A limitation of the equity 

of redemption in a mtge. under a general power 
by tenants for life, to the mtgor. in fee, does not 
afford evidence of intention to desti*oy the re- 
mainder. — Byton v. Kniqut (1838), 2 Jur. 8. 

871. .] — By a marriage settlement, 

the lands of the wife were limited to such uses as 
she should, notwithstanding her coverture, by 
deed or will appoint ; in default of appoint- 
ment, to the use of the children of the marriage. 
After the husband’s death, the wife, by way of 
appointment under the power contain^ in the 
settlement, executed thx^ successive mtges. of 
the property in fee. Bach mtge. deed contained 
a trust for sale, in default of repayment of the 
mtge. money ; but the language of the two latter 
deeds differed from that of the former, not only as 


trust for Sa3ef Imt M to the proviso for 
evanoe^ds in other having 


to the 

reconveyance, as in other r6i^6ctss~2reld; having 
regard to the constmetioR of the latter de&S 
taken by themselves, 8s also in comparison with 
the former, the wife must be conridered as having 
intended to devote the whole property to purposes 
beyond those of mere mtge. securities, & conse- 
quently by the latter deeds, or one of them, the 
power was exhausted. — ^Barnett v, Wilson 
(1843), 2 Y. & 0. Ch. Oas. 407 ; 12 L. J. Ch. 428 ; 
1 L. T. O. S. 385 ; 7 Jur. 593 ; 68 B. B. 182. 

AnnokUion Retd. Whitbread v. Smith (1854), 3 De G. M. 
& G. 727. 


872. .] — Lands were limited to a 

father for life, with remainder as the father & his 
son should appoint, with remainder to the son in 
tail, with remainder to the father & son in fee. 
The father & son appoint in fee, by way of mtge. 
with a proviso, that, on repayment of the mtge. 
money, the mtgees. should convey the heredita- 
ments to the father & son, their heirs or assigns, 
OP as they should direct ; & it was declared, as 
between the father & son, that the father should, 
during his life, keep down the interest on the 
mtge. debt : — Held : the course of limitation of 
the estate was not changed by this proviso. — 
Hipkin t*. Wilson (1850), 3 De G. &; Sm. 738 ; 
19 L. J. Ch. 305 ; 15 L. T. O. S. 559 ; 14 Jur. 
1126 ; 64 E. B. 684. 

378. .] — Tlie owner of an estate 

limited to the usual uses to bar dower, mortgaged 
it in fee, &, by the proviso for redemption, the 
estate was agreed to be reconveyed to him, his 
heirs, appointees, or assigns, or to such other 
persons, to such uses, & in such manner as he or 
they should direct. After executing this mtge. 
testator made his will, devising the estate, & 
subsequently paid off the mtge., taking a recon- 
veyance to the same uses, in bar of the dower, 
as the estate was subject to before the mtge., the 
dower trustee being the same person in both 
deeds. Testator died before Wills Act, 1837 
(c. 26), came into operation : — Held : the wUl was 
not revoked as to the estate in question. — 
I^OWDBN V, Hyde (1852), 2 De O. M. & G. 684 ; 
21 L. J. Ch. 796 ; 20 L. T. O. S. 18 ; 16 Jur. 823 ; 
42 B. R. 1040, L. JJ. 


AnnoUUiona : — Consd. Whitbread v. Smith (1854), 3 De G. M. 
& Q. 727. ReZd. Jones v. Davies (1878), 8 Ch. D. 205 ; 
Jactob V, Jacob (1898), 78 L. T. 825. 


374, ,] — A surrender was expressed 

to be to such uses in favour or for the benefit of 
the husband his heirs & assigns, & with such 
powers of sale & other powers & provisoes, & 
chargeable with such sums as a mtgee., to wliom 
a conditional surrender had some time previously 
been made to secure £60 should, at the request oc 
by the direction of the husband appoint, & subject 
thereto to the use of the mtgee. & his heirs, with 
a proviso for making the surrender void on pay- 
ment of the sum of £100 then advanced by the 
mtgee. to the husband : — Held : the destination 
of the equity of redeinption was completely 
changed by the last-mentioned surrender, & was 
not merely affected to the extent required for the 
purposes of the security thereby created. — 
Bddleston V, COLUNS (1853), 8 De G. M. & G. 1 ; 
20 L. T. O. S. 298 ; 43 B. R. 1 ; siib nom. Edleston 

V, Collins, 22 L. J. Ch. 480 ; 17 Jur. 331 ; 1 

W. R. 169, L. 0. & L. JJ. 


innoiaHojis : — ^ReZd, Flack v. Downing (^1^^ (1853), 13 
O. B. 945. M«ntd. He Botton*8 Trust Estates (1871), 
L. R. 12 Bo. 553. 


slxniile ... do hereby appoint by thia 
instrument, to bo reglHtraod under the 
Act, by way oZ mtge. to, etc.. aU my 
estate & interest as such rcidstei^ 


holder oZ a power of 'appointment as 
loreMdd in an titot,** oto.— 'ffeidl .* 
a sufficient execution of the power of 
appointment in favour of the mtgees. 


for the purposes of the mtge . — Ex p, 
NBWOABTLB BUILDINO & INVXSIMBMT 
Cto.^(190^ S..JV. 287; 


, W. N. 101.— AUB. 
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' $75* — -.] — (1) Beal estate was settled 

on A* lor life* reznainder to his wife for life* re- 
mainder to the heirs of the body of the wife* 
remainder to the right he^ of A. ; A. & his wife 
barred the wife’s estate tail ; & by that & other 
deeds it was seUled to such uses as A. should 
appoint ; A. appointed by a deed of July, 1817* 
to such uses as he & his wife should jointly appoint 
A in default to himself for life, refoainaer to his 
wife for life, remainder to his son in fee. A. & 
his wife made several mtges. all except one 
limiting the equity redemption upon or con- 
sistently with the uses of the deed of 1817. In 
1832 they made under the power in the deed of 
1817 another mtge., which limited the equity of 
redemption to A. & his wife ** their heirs or assigns 
or to such other persons, etc., as they should 
direct,” & by a deed of even date certain terms 
were assigned to attend the inheritance according 
to the uses of the mtge. deed of even date. The 
wife having died the husband claiming to be 
seised in fee sold. On a biU hied against the 
purchaser by parties claiming under the son to 
redeem ; — Held : the pi*oviso for redemption in 
the deed of 1832 was not intended to vary the 
limitation of the equity of redemption & did not 
defeat the limitation of the fee in the deed of 
1817. 

(2) A. & his wife by deed limited the estate to 
such uses as A. alone should by deed or will 
appoint ; on the next day A. by deed poll ap- 
pointed to such uses, etc., as he his wife should 
jointly appoint with remainder in default of 
appointment to the son in fee ; & on the day after 
by a deed A. & his wife appointed the estate by 
way of mtge. ; after this last deed had been 
engrossed it was considcjrably altered & inter- 
lined, the wife not having been originally made a 
party to it : — Held : under the circumstanctis the 
three deeds must be presumed to have formed but 
one transaction. — ^Whitbread v. Smith (1854), 3 
De G. M. & G. 727 ; 2 Eq. Rep. 377 ; 23 L. ,1. Vh. 
Oil ; 23 L. T. O. S. 2 ; 18 Jur. 475 ; 2 W. R. 
177 ; 43 B. R. 280, L. 0. & L. JJ. 

AnnotaHona : — As Ut {\) Retd. Hoathor v. O’Neil (1858), 

2 Do G. & J. 390. UeneroMy, Mentd. Sliurnhliw v. Gibbs 

(1854), K^y, 333. 

376. .J — Lands of a wife were settled 

to such uses as she & lier husband should appoint 
& subject thereto to the use of the husband for 
life, with remainder to the wife for life, with 
remainder to the children of the marriage. Two 
days afterwards the husband & wife, in exercise 
of the power, appointed the lands to the use of 
trustees upon such trusts as the husband alone 
should appoint, & subject thereto in trust for the 
husband for his life, or till his bkpcy., with re- 
mainder in tnist for the wife for life, & after her 
death on the trusts declared by the foimer deed. 
Home months afterwards the husband executed 
a mtge. reciting merely an agreement for a loan, 
&; thereby appointed that the tiTLst(*cs should hold 
the lands upon trusts for sale, securing tlie repay- 
ment of the mtge. money, & subject thereto upon 
trust for the husband h his hen's : — Held : the 
equity of redemption was effectually resettled, 
& belonged to the husband in fee. — Heather v, 
O’Neil (1858), 2 De G. & J. 399 ; 27 L. J. Ch. 612 ; 
31 L. T. O. 8. 125 ; 4 Jur. N. 8. 957 ; 0 W. R. 
484 ; 44 E. R. 1044, L. C. & L. J J. 

AnnoUtUotis : — Apld. He Byron’s Sottlmts.. Williams v, 

Mitohall, 11891) 3Ch.474. Reld.Atkiusouv. Smith (1858), 

3 De Q. &; J. 186 ; Jones v. Davies (1878), 8 Oh. D. 206. 


877* By a marriage settlement 

land of the husband was conveyed, “ for makin g 
a provision ” for the Wife & the 
int^ded marriage, to such uses as the husband 
& wife should during their Joint lives by deed 
appoint, remainder to the use of the husband tor 
life, remainder to the use of the wife for life* 
remainder to the use of the children of the 
marriage as the husband & wife should by deed 
jointly appoint, or as the survivor should by de^ 
or wiU appoint, &, in default of appointment* to 
the use of the children in equal shares as tenants 
in common in foe, &, if but one child, to the use 
of that one child in fee, with an ultimate remainder 
in default of children to the use of the heirs^ & 
assigns of the husband. There was a proviso 
that the grantees to uses & the survivor of them* & 
the exors. & administrators of the survivor, 
their or bia assigns, should, after the death of the 
survivor of the husband & wife, & during the 
respective minorities of any of their children, 
receive the rents of the share of such child or 
children, & should, after providing for his, her, 
or their maintenance & education, invest the 
surplus, if any, as therein mentioned, & accumulate 
the same in trust for the persons^ who should 
ultimately become absolutely entitled to the 
shai'es from which the same should have pro- 
ceeded. No money fund, other than these 
accumulations, was included in the settlement, 
& it contained no power of sale. Some years after 
the solemnisation of the marriage the husband & 
wife mortgaged the property. The mtge. deed 
contained a recital of the settlement, & a recital 
that the husband & wife had requested the mtgee. 
to lend them £000 on the security of the property, 
which he liad agreed to do, but it contoined no 
other recital, & by it the husband & wife, in 
exercise of their joint power, appointed the 
property to the use of the mtgee. in fee, but 
subject to a proviso for redemption on payment 
of the mtge. money. The proviso was for recon- 
veyance of the property to the uses of the settle- 
ment. The mi/ge. contained a power for the 
mtgee. to sell the property, & a declaration that, 
in case the property or any part of it should bo 
sold under the power, the mtgee. sho^d, after 
paying the expenses of sale & the principal & 
interest due upon the mtge., pay over the surplus, 
if any, to the husband, liis heirs, exors., adminis- 
trators, or assigns. After the death of the 
husband the mtgee. sold the whole of tlie preyerty, 
&, after payment of expenses & the mtge. debt & 
interest, there remained a surplus in his hands : — 
Held : there was no rc^sulting trust of the surplus, 
but the husband’s peisonal representative was 
entitled to it ns part of his personal estate. — Jones 
V. Davies (1878), 8 Ch. D. 205 ; 47 J. Ch. 054 ; 
38 L. T. 710 ; 20 W. R. 554. 

Armotaium .‘--Refd. He Grange, Chadwick v. Grange (1907), 

76 L. J. Ch. 220. 

378, .] — Be Byron’s Settlement, 

Wii.UAMS V, Mitchell, No. 429, post. 


8Eca\ 0.— EXPRESSION OF INTENTION TO 
EXERCISE POWERS. 

Sub-sect. 1. — General. 

379. Intention of donee paramount.] — In 
order to the effectual exercise 6f the power, there 
must be evidence of the intention to exercise it. 


PART IV. SECT. 9, SUB-SECT. 1. 

8791 Jn^en/ion o/ eZonee paramount. ] 
— ^In order to execute a power there 
must be an Intention to execute the 


power or to do the speciflo thing 
authorised by the power . — Re Moroan 
(1867), 7 I. Ch. R. 18, P. C.— IR. 

379 11 . Bubke r. Lambert 


(1867), 16 W. R. 913.— IR. 

379 111. .1— Pbirob V . M’Nbalb, 

[18941 1 I. R. 118.— IR. 

879 iv. .}— Where it is manlfesti 



POWEBS, 
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Sect 9.--Expfe88ion of intention to exercise powers : 

Svb-sect. 1.] 

A general assignment of all a man’s^ estate & 
interest will not pass property over which he has 
a general power of appointment, unless the 
intention be shown by the extraneous circum- 
stance that he has no other property upon which 
the instrument could be intended to operate 
except that which is subject to the power (Page- 
Wood, V.-C.). — Ewart v. Ewart (1863), 11 Hare, 
276 ; 1 Eq. Rep. 636 ; 17 Jur. 1022 ; 1 W. R. 
466 ; 68 E. R. 1278. 

Annoiati<mH: — Befd. Hamsden v. Smith (1854), 2 Drew. 

2S)8 : He Lawley, Zaiser v. Lawloy, [1902] 2 Oh. 673. 

Mentd. Oarter v. Garter (1860). L. 11. 8 Eq. 551. 

880 . .] — ^Where an intention is established 

to pass property which is the subject of a power, 
a ct. of equity will give effect to the disposition, 
& hold that the property passes tmder it, ^though 
the intention to dispose of it by means of the 
power is not shown. 

A married lady had a power to appoint imder 
a deed of 1807. An invalid &; fraudulent deed of 
1813 purported to give to her & her husband a 
joint power of appointment over the same property. 
They executed the latter power in 1820, reserving 
a power of revocation & new appointment to the 
lady. In 1820, after the death of her husband, 
she x)rofeBsed to execute the power contained in 
the deed of 1820, & all powers in the deeds therein 
recited, & all other powers enabling her, & she 
conflrnied the appointment of 1820, which was in 
favour of legitimate objects of the power under the 
deed of 1807. The deed of 180'i was recited in 
the deed of 1820 : — Held : the deed of 1829 was 
a valid execution of the power contained in the 
deed of 1807. — CUrver v. Richards (1859), 27 
Beav. 488 ; 29 L. J. Ch. 100 ; 1 L. T. 267 ; 8 
W. U. 157; 64 E. R. 193; affd, (1860), 1 De 
G. F. & J. 648, li. J J. 

Annotations :—CoinBd. MiiiCJliiu r. Mlnchln (1871), 19 W. H. 

993 ; Morgun v, Uronmv (1873), L. Jl. 16 Eq. 1; Re 

Turnoi*»H SotUmt. (1884), 52 L. T. 70. Reid. Griffith* 

Botsoawou 0 . Scott (1884). 53 L. J. Ch. 571 ; Oluiittc v. 

Storey, 119111 1 Ch. 18. 

881 . Reference to power unnecessary.] — 

OuNiNGHAMB V , Anstruthbr, No. 303, ante . 

882 . Informal mode of appointment as evidence 
of Intention — ^Terms of settlement.] — ^A widow of 
a freeman of London who left cMdren, & died 
intestate, was entitled to four-ninths of his 

ersonal estate, & having by deed assigned over 
er four-ninths for her separate use in case of 
marriage, & to such persons as she sTiould appoint, 
& for wont of such appointment, then to her 
children ; the widow intending to marry a second 
husband, by another deed to wliich the intended 
husband was party, in consideration of the intended 
marriage, & of a settlement made on her by him, 
recites that if she did not dispose of her four-ninths, 
the husband would be entitled thereto, ^ then 
assigns it over to trustees in trust for the intended 
husband dur^ their joint lives, subject to her 
control & disposal by writing, & dies without 
disposing of it. Decreed the second husband is 
a purchaser, & the recital, that he would be entitled 
to it if the wife should not dispose of it, was a gift. 


— PouLSON V. Wellington (1729), 2 P. Wms 
633 ; 24 B. R. 849, L. 0. 

Annotations : — Oonsd. Mlnohln v. Minohln (1871), 19 W. H. 

993 : Grifflth-BoHoawen v, Scott (1884), 26 Cm. D. 358. 

Refd. Goddard v. Snow (1826), 1 Russ. 485 ; St. Geoisre 

V. Wako (1833), 1 My. & K. 610 ; Re Famell's S. E. (1886), 

33 Ch. D. 599. Mentd. Strathmoro v. Bowes (1788), 2 

Cox, Eq. Oas. 26. 

888. Answer to chancery bill.] — C arter 

V. Carter (1730), Mos. 366 ; 25 E. R. 442. 
Annotations: — Consd. Brodriok v. Brown (1855), 1 K. &; J. 

328. Reid. Harvey v. Harvey (1739), Bam. Cb. 103 ; 

Churchman v. Harvey (1757), Amb. 335. 

884. Recital.] — Settlement of lands to the 

use of children as the parents should appoint, & 
in default of appointment to the children, as 
tenants in common in tail. 

There being only two children, a son & a 
daughter, the father on the daughter’s marriage 
advanced her a sum exceeding in value her moiety 
of the lands ; & by the settlement executed 

previous to her marriage, it was declared that such 
sum was advanced & agreed to be accepted & 
taken in lieu, bar & full satisfaction of all & 
every sum & sums of money, legal & beneficial 
estates &■ interests whatsover, to which she then 
was or at any time thereafter should be entitled 
under the settlement made on the marriage of 
her parents : — Held : the daughter was absolutely 
barred of all estate &> interest in the settled lands, 
&> the whole of such lands became vested in the 
son as tenant in tail. 

In such cases there is a presumption, liable 
however to be rebutted by evidence to the con- 
trary, that the father in so advancing one child 
intends to clear the property of the claim, of that 
child for the benefit of his other children, nor of 
himself, so as to lot such other children have 
the benefit of the advanced child’s share. — I jEE v. 
Head (1855), I K. & J. 620 ; 3 Eq. Rep. 1046 ; 
24 L. J. Oh. 569 ; 26 L. T. O. S. 12 ; 1 Jur. N. S. 
722 ; 3 W. R. 691 ; 69 E. R. 608. 

Annotationa : — Oonsd. Ford r. Tynto (1864), 2 Horn. & M. 

324. l^fd. FoBter v. Caulluy (1855), 6 Do G. M. &; G. 55. 

885. Petition.] — Wife may by bill with 

her husband appoint her separaU^ estate for liis 
debts. — ^A llbn v. Papworth (1731), 1 Ves. Sen. 
163 ; 27 B. R. 958, L. C. 

Annotations: — Reid. Hulmo v. Tenant (1778), 1 Bro. C. C. 

16; Johnson v. Gallagrhor (1861), 3 Do G. & J. 494 ; 

Shattook r. Shattock (1866), 14 L. T. 452 ; Re Arni- 

Rtronar. Exp. Gilchrist (1886), 17 Q. B. D. 521. 

886. .] — Power of appointment 

among throe persons executed by a transfer of 
one-third to one under an order on petition stating, 
that the person having the power was desirous, 
that the fund might be equally divided. That 
person dying without any further execution, the 
ct. gave the two remaining thirds respectively 
to another of the objects & to the administratrix 
of the third ; who was dead ; but had survived 
the person having the power. — F ortescue v. 
Gregor (1800), 5 Ves. 653 ; 31 E. R. 734, L. C. 
Annotations: — Consd. Wombwoll v, Hanrott (1851), 14 

Beav. 143 ; Foster v. Cauiloy (1855), 6 De G. M. & G. 

55 ; Lee v. Head (1855), 1 K. & J. 620. 

887. .] — Ijegacy in trust to be laid 

out in stock : the dividends, as they comb due, to 
A. for life ; &; after her decease to pay the principal 


on the oonstniotion of a will, that 
testator Intended to disuse thereby of 
proiKsrty of his own & also of property 
over which he had a BiH3ola] power of 
appointment, & under the disposition 
made by the will the property, subjeot 
to the power, is given to a member of 
the olass among whom it can be 
appointed, the property passes under 
the power, it being Immaterial whether 
the testator supposed that the property 
passed by the power or by virtue of his 


own interest therein. — Byrnb v. Cul- 
UNAN. [1904] 1 1. R. 42.— IR. 

870 V. .] — Re Turnbull (1908), 

16 N. Z. L. R. 449.— N.Z. 

879 Vi. .]— Jblijoob V. Lomax, 

[1083] N. Z. L. R. 21.— N.Z. 

879 vii. — .] — Daizisl V. Dalzixl’b 
Trustees, Dalziel v. Henderson's 
Trustees (1905). 7 F. (Ct. of Sess.) 
545 : 42 So. L. R. 404 ; 12 S. L. T. 
793.— SOOT. 


879 viii. .] — Alexander's Trus- 

tees V. Alexander's Trustees, [1917 ] 
S. O. 654 ; [1917] 2 3. L. T. 52.— SCOT. 

n. Recital in settlement.} — ^Irwin v. 
Irwin (1859), 10 I. Ch. R. 29.— IR. 

o. No reference to power in will — 
Whether tvard *' appoint " sufficient — 
To exercise special power of appoint- 
ment.] — Re Richardson's Tnum 
(1886), 17 L. R. Ir. 436.— IR. 
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according to her appointment by will or other- 
wise ; with power to her to purchase with it an 
annuity with the approbation of the trusteesi but 
not to sell it. 

A. has an absolute power of disposition ; & her 
bill was held a sufficient indication of her intention 
to take the whole ; making a formal appointment 
or writing unnecessary. — Irwin v, Fakrer (1812), 
19Ves.86; 34E. R. 450. 


Annotatwns: — Apld. licit h r. Seymour (1828), 
Oonsd. Hughes V. Wells (1852), » Hare, 749. 


4 Russ. 263. 


888. .1 — Holloway v. Clarkson, 

No. 57, ante, 

389. . 1 — Cambridge v, Rous (1858), 

25 Beav. 409 ; 53 E. R. 093. 

ylnnotations : — Bold. Wiliriot. v, Klewitt (1865), 11 Jur. N. S. 
820 ; Marriott v. Aboil (1869), L. K. 7 Eq. 478. 

390. Change of Investment.]— Reith v, 

Seymour, No. 39, ante, 

391. Power of attorney to dispose of stock.] 

— UuGHBJS V. Wells, No. 924, post. 

392. Deed of release by appointee — Coupled 

with expressions in will of appointor.] — A deed by 
a son, releasing his right to a sum which was the 
subject of settlcrnent ; coiijiled wdth expressions 
in the father’s will : — JJeld : to amount to an 


appointment of the sum t(^ the son. — lloiJVtES v. 
Holmes (1830), 1 Russ. & M. (5(50 ; 8 L. J. O. 8. Ch. 
157 ; 39 E. R. 253. 

393. Acceptance of part payment of com- 

pensation — On compulsory purchase.] — l^ands 
were settled to such uses as M. & his son should 


by deed jointly direct, & subject thereto to M. 
& his son successively for life, with remainders 
over to the sons of tlie son in tail. A railway co. 
having under their Act power to tak(^ the lands 
thus settled, M. & his son contracted for the sale 
to them of a certain part of the lands, & Uk; co. 
were let into possession on an agreement that the 
amount of compensation should be settled cither 
by arbii. or a jury as M. should choose : the 
co. also paid a sum of money to M. exprt‘ssly on 
account of the comix^nsation money to be 
ultimately fixed : M., however, died before? any- 
thing furtlier was done : — Held : under these 
circumstances, that there was no contract the 
spfic.ific performance of wliich the ct. could enforce 
or aid in carrying into effect as a defective execu- 
tion of the joint power of appointment, at the 
instance of the son & against the piirties (mtitled 
in remainder under the settlement. — Morgan v, 
Milman (1853), 3 I.)e 0. M. & G. 24 ; 22 1.. J. Ch, 
897 ; 20 L. T. O. 8. 285 ; 17 Jui‘. 193 ; 1 W. R. 
134 ; 43 E. R. 10, L. O. & L. J.T. 

An7ioUxtiona : — Reid. Haynes v. Haynes (1861), 1 Drew. & 

Sm. 426 ; Re Dykes* Estat*' (1869), 17 W. R. 658 ; Johnson 

w. Bragge, 11901] 1 Ch. 28. 

394. Partial appointment of fund.] — Under 

a marriage settlement, the husband & wife had 
a power of appointing a fund among their children, 
& in default of appointment, or so far os it did not 
extend the fund was to go to the children <?qually. 
There were three children of the marriage. An 
appointment of one-third of the fund was made in 
favour of one of the children, yet so as not to affect 
the same power further than to the extent specified, 
& also, in case of no complete exercise or execution 
of the same power or authority as to the share of the 
fund not affected by the appointment, so as not to 
prejudice or affect the right or contingent interests 
of the appointee under the proviso for accruer, in 
case of the death of any or either of the other 
children, in such manner as specified in the settle- 
ment, & notwithstanding that in case of no com- 
plete appointment the then ** appointment was 
intended to be made in lieu of all claims & 
demands ” of the apx>ointee to or for any original 


J. — ^voL. xxxvn. 


or principal share of the fund ; — Held : the 

appointors must be taken by necessary implication 
to have appointed the other two-thirds to their 
two other children & the appointee was not 
entitled to share in such two-thirds. — ^Foster v. 
Cautlby (1855), 6 De G. M. & G. 66 ; 26 L. T. 
O. S. 249 ; 2 Jur. N. S. 25 ; 43 B. R. 1150, L. 0. 
AnnotaHon: — Oom WcJmsloy v, Vaughan (1857), 3 Jur. 

N. S. 497. 

395 . Memorandum with will.] — Testator 

had a power to appoint the produce of a policy on 
his life amongst his children, by writing or will. By 
his will he bequeathed all liis personal estate to his 
daughter F. By a contemporaneous writing, 
unattesM, Sc headed “ memorandum,” he gave 
directions to F. as to his property. Sc said, ” the 
money from the Equitable Insurance Office I 
woula have equally divided betw'cen my daughters 
F. G. Sc A.” & it also expressed his wish that his 
two sons should have certain interests out of his 
own property: — Held: (1) testator must be 
assumed to have known that his will did not 
operate on the policy fund ; (2) the memorandum 
was an execution of the power ; (3) the words 
” I would have ” w^cre imperative. Sc not mere 
instructions to F. ; (4) F., who was not shown to 
have obtained the benefits under the will on the 
faith of any promise to distribute testator’s pro- 
perty according to the memorandum, was not 
bound to do so. 

The principle whicli applies ... is easily 
stated. . . . Did testator intend this instrument 
to operate as an execution of the power ? Did 
he simply intend the paper to be instructions 
(Romilly, M.R.). — ^Proby v, Landor (1860), 28 
Beav. 604 ; 30 L. J. Ch. 593 ; 6 Jur. N. 8. 1278 ; 

I 9 W. R. 47 ; 54 E. R. 

' ArmoUAUm: — Oenerally* Befd. Topham v, Portland (1862), 

31 Beav. 625. 

396. Gift inter vivos.] — Under a settle- 

ment certain jewels were assigned upon trust for 
such i)(?r8on as G., a married woman, should by 
writing direct or appoint, & in default of such 
appointment, upon trust for her during her life 
for her separate use, &; to be at her absolute dis- 
posal, Sc her receipt, or tliat of the person to whom 
she should direct the jewels to be delivered, to be 
a good discharge. G., without any direction in 
writing, delivered the jewels as an absolute gift 
to V., who retained them m her possession. After 
the death of G., the question arose as to the 
validity of the gift to V. : — Held : G. had power to 
dispose of her whole interest in the jewels without 
any direction in writing. Sc under tlie gift & manual 
delivery V. was absolutely entitled to them. — 
Fartngton V , Parker (1867), L. R. 4 Eq. 116 ; 16 
W. R. 685 ; svh nom, Farrington v, Parker, 16 
L. T. 258. 

397. Appointment of trustees.] — A hus- 

band Sc wife, who jointly had a limited power of 
appointment over settled personalty, executed a 
deed purporting to appoint to persons not objects 
of the power. By the death of the husband, the 
wife became absolutely entitled to the property 
comprised in the settlement. 8he appoin^d a 
new trustee. Sc more than once wrote to the mother 
of the intended appointees about the settled pro- 
perty, Sc describing the deed of apx)ointment as 
still standing. It was not shown that she knew 
of the invalidity of the deed of appointment : — 
Held : she had sufficiently declared a trust of the 
settled property in favour of the intended 
appointees. — Re Bennett’s Settlement Trusts 
(1867), 17 L. T. 438 ; 16 W. R. 331. 

393. .] — ^A. devised to trustees, their 

heirs & assigns, all his freehold Sc copyhold estates, 

p F 
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8vib~sects. 1 <fi? 2, A.] 

upon trust to pay the rents thereof to C. for life for 
her separate use ; & after her death he directed 
them to stand seised of such estates in trust for 
such persons & purposes as she should by will 
appoint ; &, in default of appointment, he devised 
the estates to her in fee. 

After A.’s death, the trustees were admitted 
tenants of the copyholds ; & they all died during 
the lifetime of C. 

By her will 0. appointed certain persons her 
trustees, & directed them to sell the copyholds & 
assure them to the purchaser, his heirs & assigns. 
After C.’s death, her trustees sold the copyholds 
by auction, & declined to show the purchaser 
the devolution of the copyhold title, from A.’s 
surviving trustee, on the ground that' under A.’s 
will his trustees only took an estate for life of C., & 
that there was an executory devise to her in default 
of appointment, which had taken effect : — Held : 
(1) under A.’s will his trustees took an estate of 
inheritance in quasi fee simple ; (2) O.’s will 

operated as an exercise by her of her power of 
appointment ; & (3) the legal estate in the copy- 
holds remained vested in the siuwiving trustee of 
A.’s will, ^~the title thereto must be deduced 
accordingly. — Be Townsend’s Contract, [1895] 
1 Ch. .716 ; 64 L. J. Ch. 334 ; 72 L. T. 321 ; 43 
W. Bi 302; 39 Sol. Jo. 316 ; 13 R. 828. 

.Annotation .'-•-OeneraUy, Befd. TU Brooko, Brooko tj. Dickson, 

[19231 1 Oh. 360. 


399. Appointment to executors.] — Where 

a married woman, having a gener al testamentary 
power of appointment over x^ersonal property, 
appoints the whole property to trustees in such 
a manner as to show an intention to make it part 
of her general personal estate, any undisposed of 
beneficial interest will belong to those entitled 
ab irUesta, not to those entitled in default of 
appointment. 


Semble : an appointment to exors. eo nomine is 
primd facie evidence of such intention. — 
Beiokbnden V. Williams (1809), L. II. 7 Eq. 
310 ; 17 W. R. 441 ; svb nom, Bickbnden v, 
Williams, 38 L. J. Ch. 222. 

Annotations AM. Be Pin^de’s Settlmt. (1879), 12 Oh. D. 
667. Oon^. Kc Van Ha«au, Sperllnir v, Hoohforc (1880), 
16 Oh. D. 18. Befd. Bristow v. Sklrrow (1870), L. R. 10 
Eq. 1 : Be lokeriofi^, Hlnsluy v, lokerlnglll (1881), 29 
W. R. 600 ; Be Pryoe, Lawford «. Pryoo, [1911] 2 Oh. 286. 


400. Execution of deed of transfer.] — 

R. being trusteNO of shares in an unlimited co. for 
Mrs. F., a married woman, joined with Mr. Mrs. 
F. in a deed whereby the shares were assigned to 
L. upon trust for Mrs. F. during her life for her 
separate iro, & after her death as she should W 
deed or will appoint. Shortly afterwards Mr. F. 
died, & subsequently R. transferred the shares to 
Mrs. F., who executed the deed of transfer : — 


Held : the deed of transfer was an exercise in 


favour of Mrs. F. of the power of appointment 
reserved to her. — ^Marlbr v. Tommas (1873), L. R. 
17 Eq. 8 ; 43 L. J. Ch. 73 ; 22 W. R. 26. 

401. Piosumptlon of intention to exercise — 
Words otherwise Inoperative — ^Wlll.] — A wiU must 
be taken to be an execution of a power where the 
words of it would otherwise have nothing to operate 


upon. 


A feme covert had a general power of appointment 
over some personal estate of the value of about 
£2,600. By her will, made in 1841, without 
referring to any power or property, she gave her 
husband £2,600. There beii^ no other property 
over which the will could operate : — Hela : inde- 
pendency of Wills Act, 1837 (c. 26), s. 27, the wiU 
operated as an exoouUon pro tanto of the power. — 


Shblfobd V. Agland (1856), 23 Beav. 10; 26 
L. J. Ch. 144 ; 28 L. T. O. S. 198 ; 3 Jur. N. S. 8 ; 
6 W. R. 170 ; 63 B. R. 4. 

A.-G. v. Wilkinson (1866), 14 W. R. 

910. field. Hnilstone v. Ashton (1866), 11 Jnr. N. S. 725. 

402. Donee Joining in deed for other purpose — 
Ignorance of existence of power.] — A married 
woman being, although unaware of it, the donee 
of a general power of appointment by deed or will 
over policy moneys payable upon her own death 
concurred with her husband in settling certain 
family estates by an indenture which treated the 
policy moneys as the husband’s own property, 
& settled them also. Her concurrence in the 
settlement was for a purpose entirely imconnected 
with the policy moneys & imder it she took a life 
mterest in remainder after her husband’s death 
in the estates, but no interest in the policy moneys. 
She survived her husband, received in respect of 
her life mterest in the estates sums exceeding 
the amount of the policy moneys, & died, having 
by her will given all property over which she had 
any disposing power to certain beneficiaries : — 
Held : by her will she had exercised her general 
power so as to make the policy moneys her own 
assets, & having taken under the settlement, 
benefits exceeding the value of the policy moneys, 
she could not by the exercise of the power take the 
policy moneys out of the settlement, without 
making good to the settlement beneficiaries an 
equal amount from her own estate ; & accordingly 
the policy moneys must be paid to the settle- 
ment trustees. Semble : the concurrence of the 
donee of the power in the deed of settlement, for 
purposes unconnected with the policy moneys 
subject to the power, & in ignorance of the existence 
of the power, could not operate as an exercise of 
the power although the deed purported to pass the 
policy moneys. — Orippith-Boscawkn v. Scott 
(1884), 26 Ch. D. 358 ; 63 L. J. Ch. 671 ; 60 
L.T. 386; 32 W. R. 680. 

Annotation : — CJonsd. Be Horsfall, Hudleston v, Crofton, 

[1911] 2 Oh. 63. 

403. .] — Where a person joins as a party 

to a'deed for a specific purpose, he cannot from that 
fact alone be considered as having joined for a 
totally different purpose, e.g., that of disposing by 
the deed, or thereby recognising the disposal of 
property which is thereby puri>orted to be dealt 
with by other X)artie8 to the deed. H., by his will 
made in 1865, specifically devised real estate in 
trust for his daughter E. for life, & gave her a 
power of appointment over the property amoz^t 
her children. He also bequeathed upon similar 
trusts one-half of his residue^ personalty. E. 
married in 1868, & on her marriage part of the real 
estate so devised in trust was conveyed by H. upon 
trust for her for life, & on her death in favour of 
her children as she should by deed or will appoint. 
H. died in 1861, & in 1871, a part of the real estate 
so devised in trust which was not included in the 
settlement was sold under a power in the will, 
A the proceeds of sale were invested, the invest- 
ments being held by the trustees of the will 
toother with the investments representing the 
residuary personalty. In 1891, E. oecame one of 
the trustees of the will, in 1896, immediately 
before the marriage of S. one of her daughters, 
E. appointed to S., subject to her own life interest, 
one-firth port of her Ediare in the residuary 
personalty. The deed contained an erroneous 
recital that by the settlement on E.’s marriage H. 
had conveyed all the specifically devised real estate 
upon the trusts contained in that settlement for 
the benefit of E. & her children. On the next day 
by the man^iage settlement of S. & F. to which 
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they & E. were parties S. assigned the one-flfth 
share to which she was entitled in expectancy 
on the d^th of B., under the appointment, in the 
moiety of the residuary personalty & the invest- 
ments representing the same, “ which investments, 
so far as they comprise or include such moiety are 
specified in the schedule hereto,’* upon the trusts 
of the new settlement. The schedule included 
investments representing the proceeds of the part 
of the ^ecifically devised real estate which had 
been sold. The settlement contained a covenant 
by E. to My S. an annuity : — Held : the appoint- 
ment by E. extended to a fifth of her moiety of 
the residuary estate only & not to any part of the 
proceeds of sale, & by the joinder of E. as a party 
to the settlement a share of the proceeds of sale 
was not appointed or disposed of,-— He lIORSPALn, 
IIUDLESTON V. Crofihw, 11911] 2 Ch. 03: 80 
L. J. Oh. 480 ; 104 L. T. 500. 

Sufrdcu’s Trusts, Siyjdcn r. Walker, 

404. Exercise by will revoked by second will — 
Whether second will valid exercise.]- -A., a widow 
having power of appointment among her children 
b^y deed or will over certain real estate, appointed 
it to her two children, a son & daughter, in moieties 
by will. She afterwards executed another will, 
revoking all foi-mcr wills made by her, without 
special refei'ence to the formt'r will & appointment, 
& devised & bequeathed all her real & personal 
estate to her daughter absolutely. Her son died 
in her lifetime leaving issue one child, a son : — 
Held : the second will revoked the fii’st, but did 
not amount to an (execution of the power of appoint- 
ment.— Harvev V. IlAiiVKY (1875), 32 L. T. 141 : 
23 W. R. 478. ^ 


.-—Consd. Rc Klutrdon, Wilklas v. Pryor (1880), 
C/ll. U. 604. 

405. Use of word “ appoint ” In 

second will.] — Where testator, having made a will 
reciting^ a power of appointment &; exercieing or 
purpoiting to exercise that power, made a subse- 
quent will, which contained no clause of revoca- 
tion & no reference to the power, but by which he 
purported to “ give, devise, bequeath, &- appoint ” 
|U1 his real & personal estate i—Held : the word 
^point ” Wfis, under the circumstances, a 
sufficient exercise of the power, & the second will, 
by implication, revoked the fli'st. — Kent v. Kent, 
[1902] P. 108 ; 71 U ,T. P. 50 ; 80 L. T. 536 f 18 
T. L. B. 293; 40 Sol. Jo. 247. 


Sub-sect. 2. — Where Wirxs Act Applk^able. 

A. In General, 

See Wills Act, 1837 (c. 26), s. 27. 

M6. Object of Wills Act, 1837 (c. 26)— Abolition 
of dllTerenoe between property & power.] — Where 
testatrix has a general iiower of appointuwmt over 
sums of money, a bequest by her of pecuniary 
legacies, held, to operate as an execution of the 
power under Wills Act, 1837 (c. 20), s. 27. 

The enactment was intended to get rid of the 
difference between property &; power & to make it 


unnecessary in framing a will to refer to the instru- 
ment creating the power or to the actual subject 
of the power (Selwyn, L.J .). — Re Wilkinson 
( 1860), 4 Ch. App. 687 ; 17 W. R. 839, L. JJ. 
AnnoUMon : — Beld. Re Davios's Trost (1871), 41 L. J. Ch. 07. 

407. Abolition of necessity to refer to 

instrument creating power — Or subject of power.] — 

Re Wilkinson, No. 406, ante, 

408. General devise or bequest operates as 
exercise of power.] — Testatrix having a general 
powtir of a;>pointment over property contained in 
her marriage settlement, & having ^o a power of 
appointing certain exchequer bills left to her 
subsequently to her marriage, executed the power 
by her will, which was reserved to her by the 
marriage settlement, & then disposed of the 
residue of her propeity : — Held : the residuary 
clause was sufficient to pass aJl proi>erty over whicn 
testatrix had a power of appointment, which would 
include the exchequer bills. — Harrington v, 
Harrington (1843), 13 Sim. 318 ; 12 L. J. Ch. 
354 ; 60 E. R. 124. 

409. .] — A., having a power to appoint 

£1,000 by will & which in default of appointment 
was given over to B. duly appointed it to C. who 
died in testator’s life. He afterwards nlade a 
codicil giving the residue & the dividends due at 
his death on tlie £1,000 to his wife : — Held : under 
Wills Act, 1837 (c. 26), the £1,000 passed to the 
wife under the residuary gift. — Bush v. Cowan 
(1863), 32 Beav. 228 ; 9 L. T 161 ; 9 Jur. N. S. 
429 ; 11 W. R. 395 ; 55 E. R. 89. 

410. .] — OiiiFKiTn-BoscAWKN V, Scott, No. 

402, anle, 

411. .] — Under a marriage settlement 

£1,000 was setthid upon trust for such persons as 
G. should by will or codicil, or any writing in the 
nature then^of, appoint. G. executed a document 
which he called a testamentary ax)pointment, & 
thereby, in pursuance of his power of appointment 
under the settlement, he appointed the £1,000, 
subject to the payment of his debts, funeral & 
tcstariientary expenses, whether of his testamentary 
appointment or of any will or codicil affecting his 
general property, unto his four sons. G. effter- 
wards by will, after making various specific 
bequests to his four sons & three daughters, gave, 
devised, & bequeathed all the rest, residue & 
remainder of liis estate & effects whatsoever & 
wheresoever unto all liis cliildren equally. I^robatc 
was granted of the will, but not of the testamentary 
appointment : — Held : by Wills Act, 1837 (c. 26), 
s. 27, the gift in the will operated as a revocation of 
the prior testamentary appointment, & as an 
execution of the power of appointment given by 
the marriage settlement. — Re Gibbeh’ Settlement, 
White v. Randolf (1887), 37 Ch. D. 143 ; 57 
L. J. Ch. 757 ; 58 L, T. 11 ; 36 W. R. 429. 

412. .] — A married woman who had a 

general testamentary power of appointment over 
a trust fund, which was subject to the life interests 
of herself & her husband, but had no separate 
property & no other power of disposition or 
appointment over property, by her will, dated in 
1865, not refeiring to the power, bequeathed a 
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4081. General dedae or bequest oper 
aies as exercise of power,] — ^Nationa: 
Trustees, Executors & Aoenot Co 
v.^Crooke (1898), 24 V. L. li. 353.- 

AUS. 

♦0811. — — ,] — A general power o 
appomtment may be well exeidsei 
by a will execute proviouialy to thi 
creation of the power & that, too, 
a mere redduary gift. — Dinshav 
SORABJI V. DINBHAW SORABJl (1907) 


1. L. li, 31 Bom. 472.— IND. 

408111. .] — ^AI^EXANDERV. AIJ£X> 

ANDER (1009), 28 N. Z. L. R. 895.— 


408 iv. .] — ^Tarratt’s Trustees 

V, Hastinos (1904), 6 F. (Ct. of SesH.) 
068 : 41 8o. L. R. 738 ; 12 S. L. T. 206. 
—SOOT. 


408 V . .] — Bray v, Bruce’s 

Executors (1006), 8 F. (Ct. of Sess.) 
1078 ; 43 8c. L. R. 746 ; 14 S. L. T. 
222.— SCOT. 


408 vl. .1 — Watt’s Trustees v, 

Jamieson. [1912] S. C. 1320. — SCOT. 

p. Denise unecriain it conditional 
— Power not loell exercised,] — Russell 
V, Russell (1861), 12 I. Ch. U. 377.— 
IRe 

q. Testator without property of his 
own at death — No reference in will to 
power — Whether wiU good exercise of 
power,] — Re Herdman^s Trusts (1898). 
31 li. K. It. 87.— IR. 

V 2 
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Sect. 9. — Expression of irUeniion to exercise powers : 

StA-sed. {a).'] 

Bum of £400} to her brother, & the residue of all her 
properties, of whatsoever kind, “ & any properties 
which may have become to mo, or mav become to 
me hereafter by will or otherwise,** to her husband 
whom she appointed exor. She died in 1886, 
leaving her husband & brother surviving. The 
will was not discovered untill 1888. It was dis- 
uted by the brother, but was proved by the 
usband in 1889. The question was whether the 
legacy of £400 was presently payable : — Held : 
the will must be construed as an appointment of 
the reversionary fund, as to £400 part thereof to 
the brother, &; as to the residue thereof to the 
husband ; &, therefore, the legacy of £400 was not 
payable until the reversionary fund actually fell 
into possession. — Be Ludlam, Ludlam v, Ludlam 
(1890), 03 L. T. 330. 

Annotatifm : — Mentd. Re Walford, Eonyon v. Wolford (1011), 

81 L. J. Ch. 128. 

413. If no contrary Intention shown.] — 

By a marriage settlement, leaseholds were settled 
upon trust for wife for life fbr her separate use, & 
after her decease upon trust as husband should by 
deed or will appoint, & subject thereto upon trust 
for such person, etc., as under Statutes of Dis- 
tribution might be entitled thereto. The husband 
by his will in 1850, after making certain i^i-o vision 
for his only child, as to all other his estate, property, 
& effects whatsoever & wlieresoever, which he 
should be possessed of, interested in, or entitled 
to at'his decease, subject, as to such parts thereof 
as were comprised in the sett’ement, to that 
settlement & the trusts thereby declared & which 
indenture he thereby ratified & confimied in all 
respects, gave & bequeathed the same to liis widow 
absolutely : — Held : the general residuary bequest 
operated as an execution of the power of appoint- 
ment reserved by the settlement. 

The presumption of law under the . . . Act 
[Wills Act, 1837 (c. 20)] is that a general devise 
or bequest shall operate so as to pass everything 
over which testator has power of appointing 
“ unless a contrary intention shall appear by the 
will ** (Page-Wood, V.-C.f. — llUTciHiNsr. Osborne 
(1858), 4 K. & J. 262 ; 27 L. J. Ch. 421 ; 31 L. T. 
O. S. 281 ; 4 Jur. N. S. 830 ; 0 W. B. 426 ; 70 
E. 11. 105 ; affd., 3 De O. & J. 142, L. JJ. 

414. .] — Testator came of age in 

1914, & on Dec. 12 of that year, being then 
possessed of certain ^ehold & leasehold property, 
settled it by deed on trusts for sale & conversion 
& then for himself & his children & then for such 
persons as he should by deed or will appoint. 
Afterwards on the same day he made a formal will 
by wliich ho exercised the power of appointment in 
favour of pltf.*s daughter, & left half of all his 
other real & personal estate to pltf. & the other 
half to pltf. *8 wife, & appointed pltf. exor. On 
May 1, 1917, testator made a soldier’s will, in 
which ho said “ I leave all I have ** to deft. 
Testator died on May 17, 1017, & so far as was 
known he at that time possessed no real property ; 
— Held : as no contrary intention appeared, the 
soldier’s will operated as an execution of the 
general power of appointment & as a revocation 
of the appointment in the first will. — ^N ixon v. 
Pbincb (1918), 34 T, L. R. 444. 

415. — —.] — Testator bequeathed 

£1,000,000 to his trustees &; declared that so long 
as his son was living & under twenty-six years of 
age the income of the fund, & so long as he was 
livi^ & under thirty vears, the income of ona 
moiety thereof, should form port of his residuary 
estate, & that after the son should attain twenty- 


I six years his trustees should pay to him the income 
I of one moiety thereof until he should attain the 
age of thirty vears or previously die, & after he 
should attain thirty years should pay to him the 
whole income tliereof, during the remainder of his 
life &; that after his death his trustees should stand 
possessed of the fund in trust for such person or 
persons as the son should by will or codicil appoint, 
& that in default of & subject to such appointment 
the fimd should form part of his residuary estate. 

The son while an infant & an officer in the army 
on active service made his will, & thereby, after 
giving legacies to a large amoimt, he devised & 
bequeathed all his real & personal estate of or to 
which he shoiild be seised, possessed or entitled, or 
over which he should have a general power of 
appointment, to certain persons. The son was 
killed in action while still an infant, & his will was 
admitted to probate as a soldier’s will under Wills 
Act, 1837 (c. 26), s. 11 . His estate was very small 
apart from the appointed fund. The question 
ai'ose whether an infant could by a soldier’s will 
exercise a general testamentary power of appoint- 
ment ; — Held : no “ contrary intention ” within 
the meaning of Wills Act, 1837 (c. 26), s. 27, 
appeared in the will of the son, but a clear intention 
of exercising every general power of appointment 
which he possessed ; the power conferred upon him 
by the will of his father to appoint by will or codicil 
was thereby conferred upon him whenever he should 
be of testamentary capacity to make a will or 
codicil ; a power to appoint by will might be validly 
exercised, by an infant if an infant could make a 
valid will ; that right was preserved to infant 
soldiers by the combined effects of Wills Act, 1837 
(c. 26), ss. 11, 27, & having regard to the pro- 
visions of 7 & 8 Viet. c. 58, s. 3, an infant soldier 
could validly appoint personal estate over wliich 
he had a general iiower of appointment. — Be 
Wernheu, Wernher V. Beit, [1918] 2 Ch. 82 ; 
87 L. J. Ch. 372 ; 118 L. T. 388 ; 34 T. L. R. 391 ; 
62 Sol. Jo. 503, C. A. 

Annotfition Apld. Nlxoii V. Princo (1918). 31 T. L. 11. 144 . 

416. Necessity to show contrary in- 

tention — Former law distinguished.] — Estates A. & 
B. were so set^tled that testator had no power of 
appointment to deal with A., but had a power of 
appointment over B. By his will, made aftiir 
Wills Act, 1837 (c. 20), he refeiTed to the settle- 
ment & confirmed it, & then reciting that he had 
considerable freehold estates & might become 
possessed of more he devised all his real estates 
of which he might die possessed to certain persons 
as trustees for purposes totally different from those 
of the settlement : he had not at the date of his 
will or his death any otlier estates besides A. 

B. : — Held : testator must be taken to have known 
that he had a power of appointment over estate 
B. ; the confirmation of the settlement operated 
only upon the estate A., the devise was a good 
execution of the power, 

I will state generally what I consider the law to 
be as applicable to cases of this kind, where, if 
there is an appointment at all, it is an appoint- 
ment without express reference to the pgwer. It 
is clearly settled that a general devise or bequest 
will not independently of the [Wills Act, 1837 
(c. 26)] operate as an execution of a power ; but 
it is alro settled that where testator dispo^ of real 
estate, not having any other than what is subject 
to the power, he is in such case to be taken as 
dealing with that estate, & that as to both realty 
& personidty, if the court is satisfied by the manner 
in which the particular property is referred to, that 
testator intended to d^ with that property, the 
disposition will be a valid execution of the power. 
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. . . The statute provides as to general powers 
of appointment that they shall bo deem^ well 
executed by a devise, unless a contrary intention 
appears by the will. ... It is now absolutely 
necessary to show a contrary intention to exclude 
his execution of the power, while under the old 
law it was needful to show the intention to exercise 
the power (Lord St. Leonards, 0.). — Lake v. 
Currie (1862), 2 De G. M, & G. 536 ; 21 L. T. O. S. 
26 ; 16 Jur. 1027 ; 42 E. R. 981, L. C. & L. JJ. 


AnnotaMona : — ^Distd. Re WiUiamH, Foulkoa v. WUliams 
(1889), 42 Ch. D. 03. Refd. HutchlDS v. Osborne (1858), 
4 K. & J. 252. Mentd. Blann v. Boll (1852), 2 Do G. M. & 
G. 776. 


417. Residuary legatees entitled 

In default.] — A.-G. v. Rrackenbury (1863), 
1 H. & C. 782 ; 1 New Rep. 334 ; 32 L. J. Ex. 108 ; 
8 L. T. 22 ; 9 Jur. N. S. 257 ; 11 W. R. 380 ; 158 
E. R. 1099. 

Annotalion : — Refd. Milmaii v. Lane (1901), 85 L. T. 180. 

418. Will of married woman.] — Wills 

Act, 1837 (c. 26), s. 27, applies to married women 
having testamentary powers of appointment 
exercisable during coverture, equally ^vith persons 
8ui jurift, — Beknauu v, Minsitull (1859), John. 
276 ; 28 L. J. Ch. 049 ; 5 Jur. N. S. 931 ; 70 E. R. 
427. 


Annotaiiona : — Consd. Thomas v. .Tones (1862), 2 John. 8c H. 

475. Refd. Noble v. Willock (1873), 42 L. J. Ch. 321 ; Re 

Eyiv, Eyre r. Eyn' (1883), 49 L. T. 259. Mentd. Irvlno 

t). Snllivan (1809), L. 11. 8 Eq. 673 ; Re Bufirot, I’aton v. 

Onneiod, [1893J 3 Ch. 348. 

419. .] — A power to appoint to any 

persons by wiU only is a general power of appoint- 
ment witliin Wills Act, 1 837 (c. 26), s. 27. Accord- 
ingly, a general devise or bequest will operate as 
an execution of such pow(ir. But such a general* 
testamentary power of appointment given to a 
tenant for life, being a married woman, is not 
equivalent to ownership, so that, as regards the 
operation of the rule against perpetuities, the 
interests arising under the execution of the power 
by the will of the temint for life, must be con- 
sidered as created under the deed or will con- 
fening the power. P. bequeathed a sum of stock 
to his married daughter H. for life, with remainder 
to such persons as she should by will apjioint. 
By a general bequcist not referring to the power Tl. 
appointed the stock to her daughter S. for life 
with remainder to lier daughter’s childi’en who 
should attain twenty-one or marry ; — Held : 
the will of H. must be construed as ah execution 
of the power created by the will of P. according to 
Wills Act, 1837 (c. 26), s. 27. — /2e Powell’s Trusts 
( 1869), 39 L. J. Ch. 188 ; 18 W. K. 228. 

Annotations: — Oon&d. Ilous v. Jackson (1885), 29 Cb. D. 

521. Refd. Re Flower, Edmonds v. Edmonds (1885), 55 

L. J. Oh. 200 ; J^blUlps v. Cuyloy (1889), 38 W. Jl. 241. 

420. Powers not given forced construction — 
To comply with Wills Act, 1837 (c. 26).] — Moss 
V, Harter, No. 400, post 

421. Powers must be equivalent to absolute 
property.] — Moss v. Harter, No. 460, post 

422. Power to survivor of two — Exercise by will 
of ultimate survivor — Will executed during Joint 
lives.] — Thomas v. Jones, No. 401, post 

423. Failure of specific devise by way of ap- 
pointment — Falls Into residuary devise If any.] — 
Freme V. Clement, No. 1, ante. 


B, On What Powers Statvte Operative. 

(a) In General. 

424. General powers.] — Re Powell’s Trusts, 
No. 419, oTife. 


425. Possessed by testator at time of 

death.]-^Testatrix bequeathed her residuary estate 
to such persons as B. should appoint by deed or 
will, & in default of appointment to his next of 
kin ; B. made his will, but died before testatrix : — 
Held : the will could not operate as an execution 
of the power, but the gift in default of appointment 
took effect, & the next of kin were entitled. — 
Jones v. Southall (No. 2) (1862), 32 Beav. 31 ; 

1 New Rep. 152 ; 32 L. J. Ch. 130 ; 8 L. T. 103 ; 
0 Jur. N. S. 93 ; 11 W. R. 247 ; 55 E. R. 12. 
Annotation : — Apld. Re Young, Public Tmstoo v. Walkor, 

[1920J 2 Ch. 427. 

426. .] — Testatrix bequeathed a 

legacy upon the ordiniuy trusts for a nephew for 
life & after his death for his children & failing 
children, as happened, upon trust for such persons 
as he should i)y will or codicil appoint, &; she 
provided that in case the nephew sliould predecease 
her the legacy “ should he held upon the same trusts 
& subject to the same powers & provisions so far 
as capable of taking effect as if ” the nephew 
“ had died irnmediatedy after me.” The nephew 
died in the lifetime of testatrix iiaving by his will 
given unto his wife “ all property & effects real &; 
personal which may now oi* at any time hereafter 
belong to me ” : — Held : Wills Act, 1837 (c. 26), 
s. 27, onl V relates to such general powers of appoint- 
ment as tesLitor possessi^s at the time of his death, 
& as the nephew never became donee of the power 
attempted to bo given to liim by the will of 
testatrix on the hypotliesis of his surviving her, the 
g<incral bequest of personal estate contained in 
his will did not operate? to exercise tlie power. — 
Re Young, ruBLic Trustee v. Walker, [1920] 

2 Ch. 427 ; 89 L. J. Ch. 614 ; 121 L. T. 69 ; 04 
Hoi. Jo. 615. 

427. Not special powers.] — (1) Where testator 
having a special power of appointment over real 
estate makes a gonc?ral devise in favour of an object 
of the power, (he fact that he has no real estate 
of his own at the? date of the will does not, since 
the Wills Act, 1837 (c. 26), afford a presumption 
of an int(*niion to execute the iiower. 

(2) Tlic donee of a special power by will to direct 
tnistees to pay to his wife for lift? tlie income of 
settled real estate held by them on trust for s/ile 
& conversion, Iiaving no real estate of his own, by 
his will dtjvist^d & bequeathed all Ids real & 
personal estate to his wife absolutely. The will 
c;ontained no reference to the sijecial power or to 
the property comprised (herein :-—IIeld : the 
general devise & bequest in the will did not operate 
as an exercise of the power.- Williams, 
Foultces V. Williams (1889), 42 Ch. D. 93 ; 68 
L. J. Ch. 451 ; 61 L. T. 68, C. A. 

Annotations As to (2) Consd. Re HayoB, Turnbull v. 

Hayuu, (1900] 2 Ob. 332. Reid. Re Miliior, Bray v. Milner, 

[1899J 1 Ob. 503. 

428. Power to appoint among children.]-— 

A power to appoint amongst cdiildren is not within 
Wills Act, 1837 (c. 26), s. 27, & a mere general 
devise or bequest to a child will not operate as an 
execution of such a power. — Cloves v. Awdry 
(J 850), 12 Beav. 604 ; 50 E. R. 1191. 

Annotation : — Retd. Re 'Williams, Foulkes v. Williams (1889), 

61 L. T. 58. 

429. .] — By a settlement of 1862, real 

estate, then subject to a mtge. in fee, was conveyed 
by B. to trustees, upon trust to permit her daughter 
R., a married woman, to receive the renta for her 
separate use, dc upon further trust ” for such 
person or persons, not being her present husband, 
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Sed* 0. — Expression of intention to exercise powers : 

Subject. 2, B. (a) <fe (ft).] 

or any friend or relative of bis, & for such estate 
or estates ” as B. should by deed or will appoint ; 
&, in default of appointment, then over. In 1868 
B. & B., by a deed containing no recitals, mort- 
gaged the property in fee, subject to the prior 
mtge., the proviso for redemption reserving the 
right of reconveyance to B., ** her heirs or assigns, 
or as she or they shall direct.” In 1885 B., her 
husband being then dead, made a will consisting 
of a general devise of aH her real & ‘ personal 
estate in favour of a sister &; her children: — 
Held : (1) the power of appointment given to B. 
by the settlement of 1862 was not a power “ to 
appoint in any manner she might thiiuc proper,” 
within Wills Act, 1837 (c. 26), s. 27, &, therefore, 
was not exercised by her general devise ; (2) the 
limitations in the settlement were not altered by 
the form of the proviso for redemption in the mtge. 
of 1868 so as to confer upon B. an absolute estate 
in fee simple ; (3) semble : a power of appointment 
by deed or will in favour of any person or persons 
“ except A.” may become a general power. through 
A. being dead at the time the power is exercised, 
& thus be^ exercisable by a general devise under 
Wills Act, 1837 (c. 26), s. 27. — He Byron’s Sbttt.b- 
MENT,. Williams v. Mitchell, [1891] 3 Ch. 474 ; 
svb nom. Be Beynolds, Wiixiams v* Mitciiell, 60 
L. J. Oh. 807 ; 65 L. T. 218 ; 40 W. B. 11. 


(i) Powers Created after Execfulion of Will. 

See Wills Act, 1837 (c. 26), ss. 21, 27. 

430. Clear expression of intention to exercise 
required.]— Hope v. Hope (1854), 5 Gill. 13 ; 23 
L. T. O. S. 343 ; 18 Jur. 823 ; 2 W. B. 674 ; 66 
B. B. 902. 

Annotationa : — Re!d. He Toapo’s TnistH (1873), L. R. 16 Eq. 
442 ; He Blackburn, SmllcB v. Blackburn (1889), 43 C!h. D. 
76. 


431. Special power — Whether exercised by will 
executed prior to creation of power.] — ^A., being 
entitled to a share of testator's residuary estate, 
bequeathed all the effects due to him fi*om the 
estate to his nine children. The estate was 
then unadministered ; but it was afterwards 
administered, & certain debts due to it were 
allotted to A. as his share of the residue. After 
which he settled the debts in tiiist for himself for 
life, remainder in trust for his sons & daughters 
or any of them, or any of their children as he, from 
time to time by deed or writing, to be by him duly 
executed & attested, or by his will, should appoint : 
—Held : under the combined operation of Wills 
Act, 1837 (c. 26), ss. 24, 27, the will, though made 
before the power was created, was a good execu- 
tion of it.— Stillman v. Weedon (1848), 16 Sim. 
26; 18L. J. Oh. 46; 12 Jur. 992 ; 60 B. B. 782. 
AwMiaiioM Oofleld v. Pollard (1857), 3 Jur. N. S. 

1203. Oonid. Thomas v. Jones (1862), 2 John. & H. 475. 
Diltd. El^od V. Cole (1869), 21 L. T. 80 ; He Rudinff's 
gettlm^l872), L. R. 14 Eq. 266. Owd. He Hayes, 
Turnbull V, Hayes, [1900] 2 Ch. 332. Befd. Cowper v. 
Mantel! (1856), 22 Beav. 223. Montd. Noble v. '^^ock 
(1873), 42 L. J. Ch. 321. 


432. ;•]— By a settlement made in 

1842 on the marriage of a female infant, the hus- 
band & wife covenanted that as soon as the wife 
attained twenty-one certain real estate to wMch 
she was entitled as tenant in tail, d^oertain personal 
property belonging to her, should be conveyed, & 
assign^ to trustees upon trust after the death of 
the wife, for the chilaren of the marriage as the 
husband & wife by deed, or the survivor of them 
by deed with or without power of revocation dt 
new appointment, or by will, should appoint, dt 
in default of appointment in trust for the children 


of the marriage in equal shares dt by the same 
settlement the husband assigned a policy of 
assurance upon his own life to the trustees upon 
the same trusts. The joint power of appointment 
was never exercised, dc the wife died in 1857, 
without having executed any disentailing assur- 
ance of the rc^ estate. Her eldest son entered 
into possession of the real estate as tenant in tail. 
In 1864 the husband, by deed reciting that the 
eldest son was the heir in tail of his mother, 
appointed all the trust funds comprised in the 
settlement, other than the real estate, to the four 
younger children, dc reserved to himself a power of 
revocation & new appointment by deed or will. 
The trustees then divided the trust funds with the 
exception of the moneys secured by the policy, 
between the four younger children. In 1869 the 
husband by will in express exercise of the power 
contained in the marriage settlement, appointed 
specific sums of money to the eldest son & three of 
the younger children, & appointed the residue of 
the settlement funds to the eldest son. In 1878, 
by deed, reciting the deed of 1864, the division 
amongst l^he four yoimger children, & that the 
moneys secured by the policy were the only fund 
remaining subject to the trusts of the settlement, 
the husband, in exercise of the power reserved by 
the deed of 1864, revoked the appointment thereby 
made, & appointed the policy moneys in equal 
fifths, between his eldest son, his three surviving 
younger children, & the three children of a deceased 
younger child, & again reserved to himself a power 
of revocation. In 188.S, the husband by deed made 
the appointment of 1878 in favour of his eldest son, 
irrevocable, & in 1888 the husband died. Upon 
a summons to obtain the opinion of the ct., us to 
who were the persons entitled under the settle-' 
ment : — Held : (1) the date of the husband’s will 
being before that of the deed of 1878 there was 
sufTicient evidemee of “a contrary intention ” 
within Wills Act, 1837 (c. 26), s. 24, & consequently 
the will did not speak from the death of ti^stator 
so as to revoke the appointment by that deed ; 

(2) as the deed of 1878, although removing four- 
fifths of the fund from the operation of the will, did 
not purport to revoke it, the will under Wills Act, 
1837 (c. 26), 8. 19, remained in force, & operated 
as to the one-fifth ineffectually appointed by the 
deed of 1878 to the grandclfildren of testator ; 

(3) having regard to tlxe intention shown by the 
appointor in the deed of 1878, the eldest son was 
not bound to elect between the real estate, which 
devolved on him as tenant in tail, & the interest 
appointed to him by that deed ; but he was bound 
to elect between such real estate &; the benefits 
derived by him under the will, inasmuch as the 
will took effect by the operation of law & inde- 
pendently of the intention of testator. 

(4) An instrument which exercises a power of 
revocation & new appointment must show, not 
merely an intention to appoint, but an intention 
to revoke the subsisting appointment (Stirl- 
ing, J .). — Be Wells* Trusts, Hardisty v. Wells 
(1889), 42 Ch. D. 646 ; 58 L. J. Ch. 835 ; •61 L. T. 
688 ; 38 W. B. 229. 

Aniwiations : — QeneraUy, Refd. Re Hayes, Turnbull v. Hayes, 

[1900] 2 Ch. 332 ; Re Barker’s Settlmt., Knocker v. 

vomor Jones, [1920] 1 Ch. 527. 

433. .] — Be Hayes, Turnbull v. 

Hayes, No. 335, ante, 

434. General power— Exercised by will executed 
prior to creation of power.] — ^In 1852, testatrix, 
by her wiU, gave the residue of her estate & effects, 
consisting of moneys at interest, shares in an assur- 
ance oo., etc., to a trustee upon certain trusts. 
In 1856, she executed a settlement in anticipation 
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of marria^, by which two hundred & fifty shares 
in the said co., & two sums of money out at 
interest were settled, after certain interests for life, 
upon trust for all & every “ the person or persons, 
child or children,” as she should appoint, &, 
in default, for her next of kin ; — Held : the 
residuary gift in the will was a good execution of 
the power contained in the subsequent settlement. 
— Cofield v. Pollakd (1867), 3 Jur. N. S. 1203 ; 
6 W. R. 774. 

Annotaiian Re Itudlng’s Settlmt. (1872), L. K. 14 

E(i.'26G. 

485. .] — ^J., by will in 1855, disposed of 

all his property ; & by an indenture, dated in Feb. 
1860, settled a sum of £5,072, upon trust for his wife 
for life, with remainder to himself for life reserving 
to himself power to appoint the same by will. In 
Dec. 1800, J„ by a voluntary instrument, attested 
by one witness, & reciting the settlement of Feb. 
1800, covenanted that his devisees or exors. would 
after his decease on being satisfied that all his debts, 
etc., were paid, convey, transfer Sn pay over to the 
trustees therein named, all the r<ial & personal 
estate to wliich he should then be entitled or which 
he should then have disposed of by his will. J. 
died in his wife’s lifetime. Upon suit for adminis- 
tration of J.’s estate : — Held : the will though 
dated prior to the deed of Feb. 1800, operated as 
an execution of the power of appointment contained 
in that deed. — ^P atch v. Shore (1862), 2 Drew. 

6 Sm. 689 ; 1 New Rep. 157 ; 32 L. J. Ch. 185 ; 

7 L. T. 654 ; 9 Jur. N. S. 63 ; 11 W. R. 142 : 02 
H. R. 743. 

Annotation : — Distd. Re Iludiiifir’s Sottliiit. (1872), L. R. 

14 Eq. 266. 

430 , ,] — In 1845 testator disposed of 

his real estate by will. In 1849, veal estate was 
settled to such uses as testator should by will 
appoint. Testator made a subseqiumt will, 
which did not pass real estate : — Held : upon the 
true construction of Wills Act, 1837 (c. 20), bs. 24 
& 27, the disposition by the i)rior will was a good 
execution of the power contained in the subseipient 
settlement. — Hf)DSi)ON r. Dancer (1808), 10 W. R. 
1101 . 

Annotation Distd, Re Rudlugr’B Scttlnit. (1872), L. R. 

14 Kq. 266. 

437. .] — On Dec. 20, 1881, prior to 

the marriage, solemnised in England, of a 
domiciled Englishwoman, a widow, with a domi- 
ciled Spaniard, real estate in England of the 
intended wife was vested by her in a trustee in 
fee, to such uses as the intended wife should by 
deed or will appoint, &, subject thereto, to the use 
of the intended wife, for her separate use. The 
settlement was made with the approbation of the 
intended husband, &, the deed contained a state- 
ment that this approbation was given in considera- 
f ion of a renunciation the same day executed by 
tlic intended wife of any rights wliich she would 
otherwise have acquired by her marriage in respect 
of the property of the intended husband accord- 
ing to the law of Spain. The deed also contained 
a declaration that it was to take effect & be con- 
strued according to the law of England. The 
marriage was solemnised on the next day. On 
Feb. 23, 1882, the wife, being then domiciled in 
Spain, executed a deed poll, in accordance with the 
provisions of the settlement, whereby she, in 
exercise of the power given to her by the settle- 
ment, appointed the real estate to the use of herself 
in fee for her separate use. By another deed 
executed the same day, to which the husband was 
a party, she, with the consent of the husband, 
appointed ^ conveyed, & the husband conveyed, 
the real estate to the use of a trustee in fee, upon 
trust for sale, & out of the proceeds of sale to 


pay certain specified debts, &, subject thereto, 
in trust for such person or persons as the wife 
“ shall at any time or times hereafter by ^ anv 
writing or writings from time to time appoint,** 
&, in default of any appointment & subject 
thereto, in trust for the wife absolutely for her 
separate use. Under this deed the trustee sold 
the property, & out of the proceeds of sale paid 
the specified debts, A thei'e then remained a 
surplus in his han^. The wife died in June, 
1882, having by a will, executed immediately 
after her marriage, & which purported to be 
made in exercise of the powers reserved to her 
by her marriage settlement, & of all other powers 
enabling her, directed, appointed, & declared 
that the real & personal estate over which she had 
any disposing power at the time of her death 
should be held & applied in the painnent of certain 
legacies annuities, &, subject thereto, she gave 
four-fifths of her real personal estate, in case she 
should leave no children, to her husband absolutely. 
She gave the remaining one-fifth of her property, 
charged with the before-mentioned annuities & 
legacies, to her brother & sisters, or to the children 
per stirpes of such of them as should die before her 
leaving children. Testatrix died without issue. 
The husband survived her. According to the law of 
Spain under such circumstances two-thirds of her 
property belonged to her father & mother, not- 
withstanding that she had left a will ; — Held : 
whether the will was or was not a good exercise 
of the power reserved by the deed of Feb. 1882, 
it was a vtilid testamentary disposition by virtue 
of the limitation in default of appointment to the 
separato use of testatrix ; it took effect according 
to English law, & the legatees named in it, includ- 
ing the husband, wore entitled to the benefits 
given to them by it. Semble : the will was a valid 
exercise of the power of appointment given by 
the deed of Feb. 1882. — Re Hernando, Hernando 
V, Sawtell (1884), 27 Ch. 1). 284 ; 53 L. J. Ch. 
865 ; 51 L. T. 117 ; 33 W. R. 262. 

Annotations : — Mentd. tie M6gret, Twoodlo v. Maunder (1 901 ), 

70 L. J. Ch. 451 ; Re Mackouzio, Maokeuzio v. Edwardn- 

MobH, [1911] 1 Ch. 578. 

438. .J — P., a married woman, made 

a will the day after her marriage in the following 
terms : “In pursuance & exercise of the i)ower of 
appointment vested in me by the settlement 
executed previously to my marriage & of every 
other power enabling mo, I liereby appoint, give, 
& bequeath all the property settled by mo on my 
marriage, & over which I have any disposing power 
unto my dear husband.” After the execution of 
the will, but in the lifetime of P., O. died, having 
by will bequeathed £100, East Indian Railway 
Annuities, in trust for P., for life, with remainder 
as she should by will appoint, with remainders 
over : — Held : P.’s will was not confined to the 
property comprised in her marriage settlement, 
but operated to exercise the power given her by 
the will of O. — Be Old’s Trusts, Penoellet v, 
Herbert (1886), 64 L. T. 677. 

439. .] — Testatrix, who had a general 

ower of appointment over the A. property, by 
er will in 1854, after specific devises & bequests 

devised & bequeathed the residue of her estate to 
X. By a de^ poll in 1855 she appointed the A. 
property upon such trusts as she by deed or her 
last will “ should from time to time or at any time 
thereafter direct or appoint,” & in default of 
appointment upon trust for Y. Testatrix died 
in 1867 : — Held : reading together Wills Act, 
1837 (c. 20), 8s. 24, 27, the will operated as an 
exercise of the power given or reserved by the 
subsequent deed poll & passed the property to X. — 
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Sub-sect. 2, B. (6), C. & I).] 

Airby V. Bower (1887), 12 App. Caa. 203 ; 56 
L. J. Ch. 742 ; 66 L. T. 409 ; 36 W. B. 657, H. L. 
Annotations: — IMH. Re Wells' Trusts, Hardisty v. Wells 

B , 42 Ch. D. G46. Md. Re Marsh, Mason v. Thomo 
. 38 Ch. D. 630 : Re Hayes, Turnbull v. Hayes, 
11900] 2 Ch. 332 ; Re Moses, Beddlngton v. Beddlnsrton, 
[1902J 1 Ch. 100. 

440. Unless contrary intention ex- 

pressed.] — Thomas v. Jones, No. 461, post. 

441. .] — Pbttinger V. Ambler, 

Bunn v. Pettingbr, No. 466, post. 

442. .] — By a settlement dated 

Jan. 6, 1858, the settlor declared that a sum of 
money should be held on trust as he should by 
deed or will appoint, & in default of appointment 
in trust as therein mentioned. A will made by 
the settlor five weeks before the settlement con- 
tained a general residuary bequest : — Held : 
although a general residuary bequest would operate 
as an execution of a power in a subsequent settle- 
ment, still the ct. had power in construing both 
instruments to consider the surrounding circum- 
stances, which showed that the settlor never 
intended the settlement to be revoked by a prior 
will ; & consequently the will was not an execution 
of the pwftr. — Re Buding’s Settlement (1872), 
L. B. 14 Eq. 266 ; 41 I.. J. Ch. 665 ; 20 W. B. 
936, 

Annotations .-^Vibid. Boyes v. Cook (1880), 14 Ch. D. 53. 
Reid. Re aark's Estate, Maddiok v. Marks (1880), 14 Ch. D. 
422. 

443 ; J — -Qy a separation deed 

A. settled his property, reservii.g to himself a 
general power of appointment by will over one- 
third of it declaring the trusts of the remaining 
two-thirds for liis wife & children. By his will 
executed several months previously to the separa- 
tion deed A. devised & bequeathed all his property 
to trustees upon trusts for his wife & children : — 
Held : the will was a good execution of the power ; 
& the settlement & the circumstances under which 
it was executed could not be looked at to show a 
contrary intention. — Boyes v. Cook (1880), 14 
Ch. D. 63 ; 49 L. J. Ch. 350 ; 42 L. T. 556 ; 28 
W. B. 764, C. A. 

Annotations: — Bold. Re Honiando, Himiando n, Sawt^ll 
(1884), 27 CJh. D. 284 ; Alrey v. Bower (1887), 12 App. Cas. 
263 ; Re Maish, Mason v. Thome (1888), 38 Ch. D. 630 ; 
Re Wells' Trusts. Hardlsty v. Wells (1889). 42 Ch. D. 646 ; 
Re Hayes, Tumlmll v. Hayes, [1900] 2 Oh. 332. Mentd. 
Re Layard, Layard v. Bossborouffh (1916), 85 L. J. Ch. 
505. 

C. On Wfiat Descriptions of Property Statute 
Operative. 

See WiUs Act, 1837 (c. 26), s. 27. 

444. General description.] — ^A. having a general 
power of appointment by deed or will over pei*- 
Bonal property, gave & bequeathed by her will 
“ one moiety or half -part of her property which 
she might be possessed of & entitled to at the time 
of her decease ** : — Held : to be a valid exercise 
of her power of appointment. — F rankcombe t?. 
Hayward (1846), 6 L. T. O. S. 36 ; 9 Jur. 344. 

445. .] — Testator devised all his real 

estate to such uses as A. by deed or will should 
appoint ; in default, to A. for life, after the death 
of A.^^^d^cted that the Hu^let estate should 

personal estate, as to the St. ^therine estc^ 
& all his other real estate, devised them in strict 
settlement to B. &; issue. Testator gave his 
residue as A. should appoint by deed or will, &> 
in default upon trusts for B. & her children. After 
testator’s death A. appointed all the personal 
estate to herself for life, & afterwards to the trustees 


of the will. On the marriage of B., A. revoked her 
own life estate, & appointed the personal estate 
to the trustees of the will, to hold £20,000 upon 
such trust as she. A., should appoint, & as to the 
remainder upon trust for B. & her children. After 
B. married, A. made her will, in 1861, giving all 
her real estate, to trustees, upon the trusts of the 
St. Catherine estate: — Held: (1) the appoint- 
ment of the personalty did not include the Hunslet 
estate ; &> {2) the will of A. was within the opera- 
tion of Wills Act, 1837 (c. 26), & a general devise 
operated as an execution of the power over the St. 
Catherine estate. — ^Walker v. Banks (1855), 25 
L. T. O. 8. 266 ; 1 Jur. N. S. 606. 

446. .] — Re Jacob, Mortimer v. Mortmer, 

No. 468, post. 

447. Appointment of residuary legatee.] — 

Testatrix having a general power of appointment 
over a sum of stock under the will of T., appointed 
the stock to her sons, Joseph & John, & her other 
children, equally ; & she left any other sum of 
money or property to which she then was or might 
thereafter become entitled, under the will of T., 
to be divided amongst such of her children as might 
be living at her death ; & she constituted Joseph 
her residuary legatee. John died before her : — 
Held: Joseph was entitled to tlie share of the 
stock intended for John. — Re Spooner’s Trust 
(1851), 2 Sim. N. S. 129 ; 21 L. J. Cli. 151 ; 18 
L. T. O. S. 269 ; 61 E. B. 289. 

Annotations: — ^Apld. Galo v. Gale (1856). 21 Boav. 349. 

Conid. Hawthorn v. Shodden (1856). 3 Sm. & G. 293. 

Apid. Re Elen, Thomas v. McKechnio (1893), 68 L. T. 816. 

Held. Bush V. Cosenn (1863), 9 L. T. 161 ; Re Moses, Bed- 

din^uv. Beddlnerton (1901), 85 L. T. 596. 

448. ** All real estate, money & securities ” 

— ** Rest, residue, & remainder of personal estate.”] 

— (1) Testator bequeathed certain property to A. 
for life, witli remainder to such persons as A. should 
by any deed or deeds, instrument or instruments in 
writing, to be by her signed, sealed & delivered in 
the presence of, & attested by two or more wit- 
nesses, appoint. A. made a will, dated after 
the operation of the Wills Act, 1837 (c. 26) : — 
Held : the will was an execution of the power. 

(2) A. having a power of appointment over a 
sum of Consols, some leasehold ground rents, & 
some shares in an insurance co., made a will, by 
which she bequeathed all her real estate, money & 
securities for money to B., & all the rest, residue 
& remainder of her personal estate to C. : — Held : 
all the property subject to the power p/issed by the 
will, & B. was entitled to the Consols & C. to the 
shares & ground rents. — Turner v. Turner (1852), 
21 Ti. J. Ch. 843 ; 20 L. T. O. S. 30. 

Annotations : — As to (2) Distd. Butlor v. Butler (1884), 28 

Ch. D. 66. FoUd. Re Jacob, Mortimer v. Mortimer, [1907 ] 

1 Ch. 445. OeneraUy, Meatd. Herbert v. HaritMon (1869), 

17 W. 11. 523. 

449. ” All stocks, shares & securities 

which 1 possess or to which I am entitled.] — 
Re Jacob, Mortimer v. Mortimer, No. 468, post. 

460. All my shares ” in stock.] — ^Where 

testatrix bequeathed all my shares in the Halifax 
New Market Consolidated stock ” to a legatee, & 
devised & bequeathed all her real estate ^ all the 
residue of her personal estate, including any 
property over which she might have a power of 
appointment, to her trustees upon certam trusts 
therein declared, &; at the date of her will, & of her 
death, she owned some of this stock, & had a 
gener^ power of appointment over a further sum 
of the same stock : — Held : the bequest of the 
stock was ” a bequest of personal property 
described in a generfd manner,’^ within Wills Act, 
h 1837 (c. 26), s. 27, & operated as an execution of the 
reneral testamentary mwer, &, accordingly, the 
further sum over which she had a genemd power 
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of appointment passed to the legatee, & not under 
the gift of residue. — Be Doherty- Waterhouse, 
MUSGRAVB V. Db Chair, [1918] 2 Ch. 269 ; 87 
L. J. Ch. 630 ; 119 L. T. 298 ; 62 Sol. Jo. 636 

451. — General pecuniary legacies.] — Gene- 
ral pecuniary legacies are bequests of personal 
property described in a general manner within 
the meaning of Wills Act, 1837 (c. 26), s. 27, where 
no particular fund was indicated for payment, & 
were therefore payable out of personal estate, 
which testatrix had power to appoint in any 
manner she might think proper, there being no 
assets of which testatrix was possessed as her own 
personal estate sufficient to pay the legacies. — 
Hawthorn v. Shbdden (18.56), 3 Hm. & G. 293 ; 
25 L. J. Ch. 833 ; 27 L. T. O. S. 304 ; 2 Jur. N. S. 
749 ; 65 E. R. 665. 

Annotations : — OODSd. Hurlstono t>. Asliton (1805), 11 Jur. 

N. S. 725. Apprvd. Re Wilkinson (18GU), 4 Oh. App. 587. 

Cionsd. Re Soabrook. Gray v. iladdoley, 11911 J 1 Ch. 161. 

Refd. Shelford v. Acland (1856), 23 Heav. 10. 

452. With appointment of executors.] 

— D., who had, under the will of her late husband, 
a general power of apj)ointment over a moiety of 
his residuary estate, by will in 1869, after directing 
that her debts should be paid, & giving pccunim*y 
legacies, bequeathed the I'esidue of lier personal 
estate which she had any title to or intcjrest in, 
unto her brothers & sisters, M. B., W., &; J. 
equally, & appointed an exor. M. & J. died in 
the lifetime of the appointc3r -Held : the next 
of kin of the husband were <mtitled to the shares 
which M. & J. would have taken if they iuid sur- 
vived the appointor. 

It seems settled by the cases of Ouimherlmn v. 
Hxdehimon, No. 655, & Wilkinson v.- 

Schfieider, No. 656, post, authorities which are 
binding on me, tliat a testamentary appointment 
under a general power to A. in trust for 11. which 
lapses as to the benelicial interest by H.’s death 
before the appointor operates as a good appoint- 
ment in favour of A. who holds on tlic same trusts 
as if it had been the appointor’s own property 
(WicKENS, V.-C .). — Be J)AViEf^ Trusts (1871), 
L. R. 13 Bq. 163 ; 41 L. J. Oh. 97 ; 25 L.. T. 785 ; 
20 W. R. 165. 

Annotations : — CoilSd. Re Van Hofiran, Spcrlluff v. Knohfort 

S , 16 Ch. D. 18. Diflitd. Rc lokorituriU’s Estato, 
ly V. lukcriii^ll (1881), 17 Ch. D. 151. Gonsd. Re 
Scott, Scott r. Hanbiiry, [18911 1 Ch. 298. Folld. Re 
Hoyd, Kelly v. Boyd, 1 1897 J 2 Ch. 232 ; Re Marten, 
Shaw V, Morten, [1902] 1 Ch. 314. Folld. Re Soabrook, 
Gray r. Baddoloy, [1911] 1 Ch. 151 ; Re Uu'sboII Skinner, 
Marriott v. EiiHur (1924), 68 Sol. Jo. 440. Reid. Re Power, 
Re St<ino, Acworth r, St^>rm, [ 1 901 ] 2 Ch. 659 ; Re Peacock's 
SetUint., Keloey v. HarriHOU, [1902] 1 Ch. 552 ; Re 
Fearnsides, Baines o. Chadwick, [1903] 1 Ch. 250; He 
Dodson, Rc Dodson, Gibson v. Dodson, [1907] 1 Ch. 284 ; 
Rc Pryce, Lawford v, Pryeo, [19111 2 Ch. 286. 

453. No residuary bequest of 

personalty.] — The execution by the donee of a 
general power of appointment of a will containing 
no residuary bequest of personal estate but 
merely the appointment of exors, & bequests of 
gener^ pecuniary legacies will, in the event of the 
donee’s own estate jiroving insufficient to pay the 
debts & legacies, operate under Wiils Act, 1837 
(c. 26), s. 27, as an execution of the power to the 
extent of the amount necessary to enable both the 
debts & the legacies to bo paid . — Re Seabrook, 
Gray v. Baddelby, [1911] 1 Ch. 151 ; 80 L. J. Ch. 
61 ; 103 L. T. 587. 

454. Residuary bequest of personalty.] 

— Testatrix, having a general power of appoint- 
ment over personal property, by her will made 
after Wills Act, 1837 (c. 26), directed that her 
debts & funeral & test^enWy expenses should 
be fully paid by her exor. out of her personal 
estate ; she then gave several pecuniary legacies, 
with a direction that they should abate ratably 


if, after payment of her debts & funeral & testa- 
mentary expenses, there should not be sufficient 
to pay them all in full, & she gave all the residue 
of her estate to certain persons : — Held : the will 
operated as an execution of the power in favour of 
the exor. for the purpose of paying testatrix’s 
debts, funeral & testamentary expenses, & legacies, 
& only so much of the property, the subject of the 
power, as remainded after making those payments, 
passed by the residuary bequest. — Wild ay v. 
Barnett (1868), L. B. 6 Bq. 193 ; 16 W. R. 961. 
AnnoiatiMi .-—Folld. Re Wilkinson (1869), 4 Ch. App. 587. 

455. .] — Re Wilkinson, No. 406, 

ante. 

456. .] — Re Davies’ Trusts, 

No. 452, ante* 

457. Specific & pecuniary legacies.] — 

The donee of a general power of appointment over 
a sum of consolidated bank annuities, by will 
gave various specific & pecuniary legacies, includ- 
ing a gift of Indian Stock, & appointed exors., 
but the will did not contain any general gift or 
referom^e to the power : — If eld : not an execution 
of the power under Wills Act, 1837 (c. 26), s. 27. — 
Hurlstonb V, Ashton (1865), 11 Jur. N. S. 725. 
AnnoUrtion : — Distd. Wilday v. Bomett (1808), L. It. G Eq. 

193. 

458. “ Moneys I die possessed of.”] — 

Re Greaves’ Settlement Trusts, No. 482, post. 


D. Contrary Intention Excluding Statute, 

See Wills Act, 1837 (c. 20), s. 27. 

459. Necessity for showing contrary Intention — 
To defeat exercise of power.] — Lake v, Currie, 
No. 410, ante, 

460. What amounts to contrary intention — 
Bequest of estate ” not otherwise effectually 
disposed of.”] — By a voluntary settlement in 
1848, a settlor transferred a debt to a trustee in 
trust ft>r such persons & purposes as the settlor 
should by any deed or instrument in writing 
appoint, in default, to pay the income to the 
settlor for his life, & on his death to distribute the 
amount amongst specified persons. He after- 
wards executed an appointment by deed of part 
of the fund, & confirmctl the trusts of the settle- 
ment as to the remainder. By his will, made in 
1852, the settlor gave c<*rtain legacies, & then gave 
“ all his personal estate not otherwise effectually 
disposed of ” to trustees : — Held : (1) the settlor 
had sufficiently expre^ssed his intention not to 
affect the umippoinied property compris(3d in the 
settlement of 1848 ; & (2) even if no such intention 
appeared, Wilis Act, 1837 (c. 26), s. 27, applied 
only to cases where Uie power of a])pointment was 
equivalent to absolute property. 

Semble : the power of appointment contained 
in the deed did not authorise an appointment by 
will. 

It is not the duty of the ct. to strain the words of 
a power of appointment, in order to bring them 
within Wills Act, 1837 (c. 26), s. 27, but to ascertain 
whether the power is in the widest & most general 
terms. — v, Harter (1854), 2 Sm. & G. 468 ; 
24 L. T. O. H. 19 ; 18 Jur. 973 ; 2 W. R. 640 ; 66 


B. R. 480. 
Annotations 


-As to (1) Diitd. BuBh v, Gowau (1863), 32 


Beav. 228. Oonfd. Re Rudlng't) 8etUmt. (1872), L. 11. 
14 Eq. 266. Apia. Re Clark's Estate, Maddiok p. Marks 
(1880), 14 Ch. D. 422. Raid. Re Marsh, Mason v, Thome 
(1888), 38 Ch. D. 630: Re Stokos, Pnhlio Tnistee v. 
Brooks, [10221 2 Ch. 406. OeneraUy, 0(K^. Phillips v, 
Cayley (1889), 43 Ch. D. 222. 

461. Tenor of will Inconsistent with inten- 

tion to exercise.] — (1) A general power given to the 
survivor of two persons may, under Wills Act, 
1837 (c. 26), be exercised by a general devise in a 
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Sedt* 0. — Escpreaaim of intention to exercise powers : 
Sdb-sect. 2, D. d? E .] 

will executed by the ultimate survivor during the 
joint lives. 

Wills Act, 1837 (c. 20), ss. 7, 8, preserve the 
previously existing incapacities arising from 
infancy &> coverture respectively, but Wills Act, 
1837 (c. 26), s. 8, does not preserve, in the case of 
married women, any incapacities not specially 
dependent on coverture, which are removed 
generally by other sects, of Wills Act, 1837 (c. 26), 
as, for example, those relating to after-acquired 
property or power. Therefore, where a general 
power was vested in the survivor of A., B., & 0., 
a married woman with testamentary capacity, & 

C. ultimately became the survivor ; — Held : the 
power was well exercised by a residuary devise in 
the will of 0., made while under coverture & during 
the life of B. 

(2) The circumstance that the devise contained 
limitations for the life of B. : — Held : not to bo 
a conclusive indication of an intention not to 
exercise a power which would only come into 
existence in the event of B. predeceasing testatrix. 
— Thomas v. Jones (1862), 2 John. & H. 475 ; 

31 L. J. Ch. 732 ; 7 L. T. 164 ; 8 Jur. N. S. 1124 ; 

10 W. R..853 ; 70 E. R. 1145 ; ajSTd., 1 De G. J. & 
Sm. 63, L. C. 

AnnotcMtms :—A8 io{l) Gonsd. WUlock v. Noble (1875), L. R. 

7 H. L. 580. Apld. Re Waterhouso, WaterhouRe t*. 
Ryley (1907). 77 L. .T. Ch. 30. Befd. Re Moir’s Settimt. 
'JViiBts (1882). 46 L. T. 723. OeneraUv, Bold. (Mgga v, 
Gibson, Maynard v. OJbson (1866), 35 L. J. Oh. 458 ; 

V, Cook (1880), 14 Ch. D. 53. Mentd. Noble v, 

’ IP. &D. 276. 

-(1) Testator was under 
covenant to pay £2,000 to the trustees of his 
settlement, upon trust for his wife for life, with 
remainder to his general appointees by deed or 
will. 

By his will, he directed the exors. to pay the 
£2,000 to the trustees, in order that they might 
invest it, & pay the incomcj to the wife for life ; 

& then bequeathed his residuaij estate, subject 
to ceitain legacies, to the wife absolutely : — 
Held : the residuary bequest was a good execution 
of the power. 

(2) There is no contrary intention within the 
meaning of the statute [Wills Act, 1837 (c. 26)] 
unless you find something in the will inconsistent 
with the view tliat the general devise was meant 
as an execution of the power (Page- Wood, V -C.). 

SCRIVBN V. Bandom (1862), 2 John. & H. 743 ; , 
70 B. B. 1268. * I 

— — Re Dohorty-Waterhouse, 

Muagiave v. De Chair, [1918] 2 Ch. 269. Oonid. Re 
Stokes, Publio Trustee v. Brooks, [1922] 2 Ch. 406. 
Generatty, Retd. Re Marten, Shaw v. Marten (1901), 71 
L. J. Ch. 203. 

468. .] — Be Dohbrty-Watbrhousb, 

Mubgrave V, De Chair, No. 450, ante, 

464. .J — Where an appointor imder 

a power devised all the residue of her estate to 
X., & recited one power which, in the events 
which happened, did not arise & purported to 
exorcise it, but did not recite another power which* 
in the events which happened did arise or purport 
to exercise it : — Held : there was no contra^ 
intention within Wills Act, 1837 (c. 26), s. 27, 
& accordingly there was an effectual appointment 
by the will . — Re Andrews, Public Trustee v, 
Vincent (1922), 66 Sol. Jo. 284. 

465. .] — Under her father's will tes- 

tatrix had a general power of appointment in 
default of issue ovhr the capital & income of a 
trust fund, & also a special power of appointmeni; 
notwithstanding coverture over the moome of 
the same fund in favour of her husband for life. 


By her will made in exercise of the special power & 
of ** every power enabling her in that behalf ” she 
appointed the income of the trust fund to her 
husband for life,^& then devised & bequeathed 
“ all her estate & effects whatsoever & where- 
soever” to trustees Upon trust to pay the pro- 
ceeds & annual income to her husband for life, 

&i after his decease that of her sister, to divide 
the capital & income between her two brothers : — 
Held : as the subject-matter of each appointment 
was not necessarily the same, & as, under the 
circumstances, there was no inconsistency between 
the two parts of the will by reason of a double 
gift of a life interest to the husband there had been 
no such expression of a contrary intention within 
Wills Act, 1837 (c. 26), s. 27, as to defeat the gift 
of the residue ; & the will was a good exercise by 
testatrix of the general power of appointment 
under her father’s will. — Be Stokes, Public 
Trustee v. Brooks, [1922] 2 Ch. 406 ; 91 L. J. 
Ch. 774 ; 127 L. T. 92 ; 66 Sol. Jo. 523. 

466. Will purporting to be “ last will ** — 

— ^Exercise In previous will.] — ^B., by a will made 
in 1858, specifically devised & bequeathed free- 
hold, copyhold, & leasehold property, & gave all 
other real & personal estate of which he should 
die possessed or should have power to dispose, 
upon certain trusts. By a voluntary settlement 
in Aug. 1862, B. conveyed all his freehold pro- 
perty upon trust, after his ovm death, for E., for 
life, with remainder as B. should ” by his last 
will or any codicil thereto,” appoint, & in default 
of appointment, in trust for E. in fee, & by the same 
settlement he disposed of all his leasehold & 
personal property. In Nov. 1862, B., by an instru- 
ment puiT)orting to be his last will, 6 not men- 
tioning any former will, appointed under the power 
in the settlement an annuity to be raised out of 
his freehold property, & devised all ^ copyhold 
property ; but made no other disposition of free- 
hold or personal property. Probate of both wills 
was granted : — Held : having regard to the teims 
of the power testator had indicated an intention 
that the will of 1862 alone should operate as an 
execution of the power, & consequently the 
specific & residuary .devises in the will of 1858 
were not a due execution of the power. — ^Pbttinger 
V, AMBiiER, Bunn v. Pettinger (1866), L. R. 1 
Bq. 510 ; 85 Beav. 321 ; 35 L. J. Ch. 389 ; 14 
L. T. 118 ; 65 E. R. 919. 

Annotation : — Distd. Hodsdon v, Danoor (1868), 16 W. R. 

1101 . 

467. CodicU explaining will.]— -By volun- 

tary deed A. settled property including £1,000 
due to him from his son-in-law B., such siun to 
be allowed to remain owing during A.’s lifetime 
but not after his death, except on the terms of 
obtaining security by the assignment of a policy 
upon B.’s life, upon such trusts as A. shotdd by 
will or deed appoint, & in default of appointment 
on trust to pay the interest to A. for me & after 
his death on trusts for his daughters & their 
children under which the interests of daughters 
ceased on their death without issue. By a sub- 
sequent will A. bequeathed his residuary estate 
on trust for his daughters & their children under 
which daughters dying wititiout issue had power 
by will to appoint their shares. By a codicil, 
after reciting that he had advanced to B. other 
sums besides the £1,000, & that under the settle- 
ment & under the will or one of them his daughter, 
B.’s wife, would be entitled lor her life, & their 
children would be entitled in remainder to a 
certain share in the property comprised in the 
settlement A. declared that such share under the 
settlement or will, or either of them, should bq 
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taken to be satisfied out of the moneys owing to 
him by B. other than the £1,000. On the day 
following the execution of this codicil B. assigned 
to A. a policy of assurance on his life as security 
for £2,000 then owing by him to A. : — Held : no 
contraj*y intention had been shown within Wills 
Act, 1837 (c, 26), s. 27 ; & accordingly that the 
residuary gift in the will was an execution of the 
general power reserved by the settlement. — Re 
Clark’s Estate, Maddiok v. Marks (1880), 14 
Ch. D. 422 ; 49 L. J. Ch. 586 ; 43 L. T. 40 ; 28 
W. R. 753, C. A. 

Annotations : — Apld. Re Marsh, Mason v. Thome (1888), 38 

Ch. D. 630. Refd. Phillips v. Ciiyloy (1889), 43 Ch. D. 222. 

468. Property “ which I possess or to 

which I am entitled.”] — Testatrix had general 
testamentary powers of appointment over funds 
comprised in her mamage settlement, & over a 
settled legacy & share of residue under a will. 
Her husband, if he survived her, liad a life interest 
in both funds. By her will she bequeathed, sub- 
ject to her husband’s life inte^rest ihorcdn his 
enjoyment of the annual income thereof, “ all 
stocks, shares & securities which I possess or to 
which I am entitled,” to her sisters, & desired that 
after the death of her husband all such stocks, 
shares, & securities should be &c become the 
absolute property of her sist<?rs in equal propor- 
tions. The settled funds were represented by 
colonial & railway stocks & a small sum of cash : 
— Held : the gift was a bequest of personal pro- 
perty described in a general manner within Wills 
Act, 1837 (c. 20), s. 27 ; the words ” which I 
possess oi‘ to^ which I am entitled ” did not show a 
contrary intention ; tSi the will therefore exer-cised^ 
tlie power's to the extent tn whicli the property 
subject to them came within the delinition of 
” sUicks, shares & securities.” — Re jAcon, Moii- 
TT»rRU V, Mortimer, [1907] 1 Oh. 415 ; 70 L. J. 
Ch. 217 ; 96 L. T. 362 ; 51 Sol. Jo. 219. 

469. Failure of appointment by subsequent 

revocation.] — The failure of an appointment made 
under a general testamentary power occasioned by 
a subsequent revocation does nut amount to a 
“contrary intention” within Wills -Act, 1837 
(c,. 20), s. 27, so as to exclude the operation of 
Wills Act, 1837 (c. 20), s. 21.— Re .Taiuiett, Re 
Vreneokoor, Bird v. Green, [1919] 1 Oh. 300; 
88 L. J. Oh. 150 ; 121 L. T. 119 ; 03 Sol. Jo. 35.3. 

470. Ascertainment of Intention — Settlement 
creating power made by testator or stranger — 
Whether material.] — C lark’s Estate, Maddick 
V. Marks, No. 107, ante, 

471. Surrounding circumstances.] — Re 

Clark’s Estate, Maddick v. Marks, No. 407, 
ante, 

472. From will only.] — Re Marsh, Mason 

V, Thorne, No. 484, post. 

When power created after execution of will.] — 

See Nos. 440-443, ante. 

E. General Bequest Operating as Appointment 
of Sum Charged on Land. 

473. Will containing appointment of land under 
another power.] — C ^lipford v. Clifford, No. 477, 
post, 

474. Sum charged must be in existence — Not 
created by residuary bequest.]— Testator by his 
will, dated in 1884, after giving his residuary real 
& personal estate upon certain trusts for the benefit 
of his widow & lus daughter & the daughter’s 
children, empowered his widow by will to appoint 
that any sum or sums of money not exceeding 
£20,000 should after her death be raised &> applied 
as she should think fit. The widow by her will, 
dated in 1885, devised & bequeathed all her estate 


& effects real & personal which she might die 
possessed of or entitled to unto her daughter 
absolutely : — Held : by force of Wills Act, 1837 
(c. 26), s. 27, the general devise & bequest in the 
widow’s will operated as an exercise to the extent 
of £20,000 of the power of appointment contained 
in ’the will of testator. — Re Jones, Greene v. 
Gordon (1886), 34 Ch. D. 65 ; 60 L. J. Oh. 68 ; 
66 L. T. 597 ; 35 W. R. 74 ; 31 Sol. Jo. 28. 


Annataiions : — CSonsd. Re Gibbos' Settlmt., White i>. l^dolf 
(1887), 37 Ch. D. 143. Distd. Re Salvln, Marehall v. 
WolBoley, [19061 2 Ch. 459. FoUd. Re Wilkinson. Thomas 

flfklAl Q nti 91 A 


476. .] — ^W. by his will gave his real 

& personal estate to tnistcos in trust to permit his 
wife to receive the income during her life, & 
directed that she should liave power by her will 
to appoint that the trustees of his will should on 
her death raise & set apart out of his estate & 
effects enough money to produce the sum of 
£2 10«. per week, & that she should have absolute 
power by her will to dispose of that sum when 
raised & the income thereof as she might think 
fit, exprcjssing by his will a wish that she sliould 
be able, if she desired, to dii'oct the payment of 
the £2 lOs. per week to his son J. during his life, 
but that, if she should not think fit to exercise 
the power in favour of J., she should have full 
power to dispose of tlio sum so raised & the income 
thereof in su(;h manner as she might in her uncon- 
trolled discretion think best. “ Subject os afore- 
said ” W. gave his estate & effects in trust, after 
his wife’s death, in favour of his children. A 
power of sale wjis given by W.’s will, ■whereby it 
was also declared that any of W.’s children who 
should call in question his will should be deprived 
of all interest tliereunder, & if J. should do so, 
testator’s wife, should not be able to exorcise the 
pc»wer to appoint in his favour. 

J. died before ihe wife, who by her will gave 
all the residue of her real & personal estate 
not thereby otherwise disposed of upon certain 
trusts: — Held: (1) a charge on testator’s re- 
siduary real & personal estate for any sum which 
his wife might appoint under the power was created 
by the words “ subject as aforesaid ” ; (2) not- 
■withstanding the words as to the children calling 
in question the will, she hod, in tlie events which 
happened, a general power of apiiointment in 
respect of the sum whicli might bo raised ; (3) 
although there was no trust for conversion, the 
power was an overriding one to appoint a^ fund of 
mixed realty & personalty ; (4) by virtue of 

Wills Act, 1837 (c. 26), s. 27, the power was exer- 
cised by the residuai'y gift in the wife’s will. — Re 
Wilkinson, Thomas v. Wilkinson, [1910] 2 Oh. 
216 ; 79 L. J. Ch. 000 ; 102 L. T. 854 ; 64 Sol. 
Jo. 663. 


470, .]— Under a settlement of real 

property the tenant for life had power by deed or 
will to charge the settled property with payment 
“to himself or any other person or pei'sons of any 
sum or sums not exceeding in the whole £6,000 
with interest at a rate not exceeding 6 per cent., 

to appoint the premises charged to any person 
for any term of years upon trusts for raudng the 
sum charged. By his will the tenant for life gave 
all his real property to one person, &, continuing, 
gave “ all the rest of my personal property among 
the children of my four sisters equally ” : — Held : 
the bequest in the will of “ all the rest of my per- 
sonal property *’ did not operate as an exercise 
of the power. 

I am unable to find . . . any words which 
provide that where there is a power to charge ux>on 
real estate a sum which when charged will be 
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Sect, 9. — Expression of intention to exercise powers : 

Sub’sect, 2, E., F, <fc G,] 

personaJ estate, general words of gift are to be 
construed as affecting, first the creation of the 
personal estate by chai'ging it on tiie real estate &, 
secondly, the bequest of the personal estate thus 
created (Buckt.by, .!.)• — Re 8alvin, Marshall v. 
WoLSBLEY, fl906] 2 Ch. 459 ; 75 L. J. Ch. 825 ; 
95 L. T. 289 ; 50 Sol. Jo. 594. 

AnrMtaHan: — ^Dittd. Re WUldnson, Thomas v, Wilkinson, 

[1910] 2 Ch. 216. 

F, Devise Operating as Bequest : BequeM as 
Devise, 

477. General rule.] — Testatrix, having a power 
of appointing a sum of £10,000 secured by a term 
of five hundred years, having also a power of 
a])pointing the fee of the lands on which the money 
was secured by her will, devised her lands to A. 
for life, with remainder to B. in tail, gave to A. 
all the residue of her personal estate : — Held : the 
£10,000 passed under the residuary gift of the 
personal estate. 

By sect. 27 [of Wills Act, 1837 (c. 20)] a general 
devise of real estate operates as an execution of 
a power ^over real estate a general bequest of 
personal estate operates as an execution of a power 
over personal estate ; but this has nothing to do 
with the question whether the execution of a power 
over real estate shall operate as the execution of 
a power over personal estate . . . Wills Act, 1837 
(c. 26), not affecting the case (Turner, V.-C.). — 
Clifford v, Clifford (1852), ' Hare, 675 ; 08 
E. R. 084. 

478. .] — Testatrix, who had a general 

power of appointment by will over a freehold 
house which she did not in terms exercise, gave 
“ the rest of the money of wlihih I die possessed ” 
to Truro Cathedral: — Held: the freehold house 
did not pass under the bequest. — Re Tribe, 
Tribe v. Truro Cathedral (Dean & Chapter) 
(1915), 85 L». J. Ch. 79 ; 113 L. T. 313 ; 59 Sol. 
Jo. 509. 

479. Where property liable to conversion.] — 

Under Ids marriage settlement, A. had power to 
appoint the reversion in fee of the settled estates, 
& the trustees had a power of sale with his consent. 
A., by his will, appointed it to trustees, to sell & 
stand possessed of the produce in trust for a class ; 
& he gave all his real & personal estate “ not 
thereinbefore speciOcally disposed of ” to his 
widow. Subsequently, the trustees, with A.’s 
consent, sold the estate ; but, at his death, the 
conveyance hod not been executed by one of 
the trustees, & the purchase-money had not been 
received: — Held: the gift to the class was in- 
operative, & the purchase-money passed, under the 
residuary gift, to the widow. — Gale v. Gale 
(1856), 21 Beav. 849 ; 4 W. R. 277 ; 52 E. R. 894. 

FoUd. Blake v. Blako (1880), 15 Ch. O. 481. 

Bbtd. Re Johnstone’s SetUmt. (1880), 14 Ch. D. 162. 

(30DsA.Re Dowsett, Dowsett v, Moakin, [1901] 1 Ch. 398. 

Apprvd. Boddin^n v, Baumann, [1903] A. C. 13. 

480. .] — Under a settlement testator hod 

a general power of appointment over the reversion 
in fee of certain real estate thereby settled & which 
the trustees were empowered to sell with his 
consent, there being no express power of reinvest- 
ment of the proceeds of sale. During his lifetime, 
&> with his consent, ports of the real estate were 
sold. Shortly aftemards, some of the real estate 
still re m a i ni n g unsold* he made his will, whereby, 
after reciting that under the settlement the real 
estate comprised therein was subject to such uses ‘ 
as he should apiioint, he appointed the same to 
the use of trusts for a teim of five hundred years, 


&, subject thereto, to the use of his son in fee ; 

without prejudice to that appointment, he gave 
all the real & personal estate of or to which he was 
seised or possessed, or over which he might have 
any power of appointment, to his widow abso- 
luiily : — Held : the purchase-money of the real 
estate sold, which had been received by the 
trustees of the settlement & invested by them in 
India stock, passed to the widow under the re- 
siduary gift, & not to the son under the prior 
appointment. — ^Blakb v. Blake (1880), 16 Ch. D. 
^81 ; 49 L. J. Ch. 393 ; 42 L. T. 724 ; 28 W. R. 
647. 

Annotations : — Ooiud. Re Dowsett, Dowsett v. Meakln, 
[190111 Ch. 398. Apprvd. Beddloflrton v. Baumann, [1903] 
A. C. 13. Mentd. Re Lowman, Devonish v. Pester (1895), 
12 R. 362. 


481. .] — By A.’s marriage settlement, 

dated in 1832, her father settled certain real estate 
to the use of A. for life, & after her death, & in 
default of issue of the marriage, to the use of such 
persons as she should by will appoint, & in default 
of appointment to the use of the person under 
whom pltf. claimed. The settlement contained a 
power for the trustee to sell the real estate, with 
a direction to lay out the proceeds, with A.’s 
consent, in the purchase of other hereditaments 
to be settled to the like uses, with a power of 
interim investment, with the like consent in govt, 
seemities. By his will dated 1831, & confirmed, 
subject to tlie settlement, by a codicil executed 
shortly after the settlement, A.’s father devised 
the property, subject to the settlement, & all other 
his real estate, to the use of A. for life, & in default 
of her having any issue, to such uses as she should 
by will appoint. Some years afterwards, A.’s 
father & husband both having died, & there having 
been no issue of the marriage, the trustees of the 
settlement, at A.’s request, sold all the settled real 
estate for a sum of £24,226 2s, Consols, which 
they transferred to her. A. died a widow in 1879, 
having by her will, made shortly after the transfer 
to her of the consols, after appointing exors. & 
bequeathing pecuniary legacies amounting^ to 
ui>wards of £30,000 bequeathed “ all the residue 
of my personal estate St effects whatsoever ” to 
two persons absolutely. The personal estate to 
which A. was entitled at the date of her will & 
of her death, independently of the (Consols, did not 
amount to more than £6,000 : — Held : ^ the general 
devise of personal estate contained in A.’s will 
operated as an execution of the powers of appoint- 
ment over the real estate given to her by her 
moi'riage settlement & by her father’s will, & passed 
the Consols. — Chandler v, Pocock (1881), 16 
Ch. D. 648 ; 50 L. J. Ch. 380 ; 44 D. T. 115 ; 29 
W. R. 877. 


Annotations .—Consd., Re Groavo’s Sottlirjb. Tnwte (1883). 
23 Oh. D. 313. Apld. Be Harman, Lloyd v. Tardy, [1894] 
3 Ch. 607. Distd. Re Jenkins, Tucker v. Jenkins (1901), 
46 Sol. Jo. 13. Beld. Re Cleveland’s S. K., [1893] 3 Ch. 
224; Basset v, St. Levan (1894), 71 L. T. 718; ite 
Wemher, Wernhor v. Belt, [1918] 2 Ch. 82 ; Re Lyne s 
Sottlmt. Trusts, Rc Glbhs.Lyne v, Gibbs, [1919] 1 Ch. 80. 


482. .] — ^By a marriage settlement exe- 
cuted in Mar. 1823, real estate was conveyed to 
trustees in fee, to their use during the IfEe of the 
wife, on trust to pay the rents to her for her life, 
& after her death to such uses as the husband 
should by deed or writing, to be by him executed 
& delivered in the presence of & attested by two 
witnesses, appoint, &, in default of appointment 
&i subject thereto, to the common dower uses in 
favour of the husband. There wm a power for 
the trustees to sell the property with the consent 
of the husband & wife during their joint lives, & 
the money to arise from any sale was to be laid 
out in the purchase of other land, to be settled to 
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the same iises, & until the reinvestment should be 
made the money was to be invested {inter alia) the 
public funds, & the income was to be payable to 
the persons to whom the rents of the land to be 
purchased would go. During the joint lives of 
the husband & wife, & before the date of the 
husband’s will, the land was sold, & the proceeds 
of the sale were invested in new 3 per cents, in 
the names of the trustees. No purchase of land 
was ever made, but tlie income of the stock was 
paid to the wife during her life. In Oct. 1844, 
the husband made his will, which was signed by 
him & sealed, & attested by two witnesses. The 
will contained the following bequest : “ I also give 
& bequeath all the money & moneys that I die 
possessed of, whether in the public funds or in 
the care of W., or elsewhere, after my funeral 
expenses are paid, unto the sole use & behoof of 
my children hereinbefore named, share & share 
alike.” W. was one of the tmstees of the will, 
& at the time of testator’s death he had in liis 
hands some money belonging to testator. Tes- 
tator had no money of his own in the funds, nor 
had he any power of appointment other than that 
contained in the settlement. Testator died on 
Dec. 28, 1851. Ilis wife died on Oct. 24, 1881. 
After her dea-th the question arose whether lostator 
had by his will exercised the power of appointment 
contained in tlie settlement, or whether the sum 
of stock passed as unapj^ointed to his heir-at-law : 
— Held : inasmuch as the wife liad a right to call 
for the reinvestment of the stock in land, it must 
be considered as having been land at the time of 
testator’s death, & the will did not ojjerate as an 
exercise of the power of appointment consequently, 
the stock passed to testator’s heir-at-law. — Re 
Gbbaves’ Settlement Tiujsts (1883), 23 Ch. 1). 
313 ; 62 L. J. Ch. 753 ; 48 L. T. 414; 31 W. B. 
807. 

AnnotatioiM : — Reid, lie OlfVi!lan<l*s S. E., 118U31 3 Oh. 214 ; 

Basset 1 ?. Ht. Lovan (1894), 71 L. T. 718. 

483. .] — An English lady, domicihid in 

France, having a general power of appointment 
over n sum of Metroi)olitan Board of Works Stock, 
representing a share of proceeds of rcjal estate in 
England sold under the judgirumt in a partition 
action, S’ich proc!ecds being liable to be laid out 
in the purchase of land imd<jr Settled Estates Act, 
1877 (c. 18), s. 34, by her will in the Frencli lan- 
guage gave ” all her properties & chattels {Iouh les 
biena et droits mobiliers) ” to T. absolutely ; — 
Held : the will must bo consti-ued as disposing of 
everything in the form of personal estate over 
which testatrix had a general power of disposition ; 
& the fund being personal estate in form it passed 
by the will . — He Harman, I^loyd v. I’ardy, [1394] 
3 Ch. 007 ; 63 L. J. Ch. 822 ; 71 L. T. 401 ; 8 
B. 549. 

Annotation : — Reid. Re Scholeflcld, Scholeflcld v, St. John, 

Rc Young, Smith v. St. John, 11905J 2 (Jh. 408. 

G, Direction to make Express Reference to 
Power, 

See Wills Act, 1837 (c. 26), s. 27. 

484. Failure to refer to power — Whether general 
devise or bequest operates as exercise.] — ^A mar- 
riage settlement made in 1840 reserved to the 
husband a general power of appointment by will 
” expressly referring to tliis power or the subject 
thei-eof.” By his will, not referring to the power, 
he gave the residue of his property to trustees on 
certain trusts differing from those declared by the 
settlement in default of appointment ; — Held : 
the power was exercised by the will. 

In ascertaining whether testator has shown an 
intention not to exercise by a i*csiduary gift a 


general power of appointment reserved to him by 
a settlement made by himself the will only can be 
looked at . — Re Marsh, Mason v, Thorne (1888), 
38 Ch. D. 030 ; 67 L. J. Oh. 639 ; 69 L. T. 696 ; 
37 W. B. 10. 

Annotations: — RJ. Phillips v, Oayloy (1889), 43 Ch. D. 

222. Consd. Re Phillips, Robinson v, Burke (1889), 41 

Ch. D. 417 : Rn Tnrrant’a Trust (1880), 68 L. J. Ch. 780. 

485. .] — P, by a volimtary settle- 

ment, dated in 1880, directed his trust^s to in- 
vest & deal with the trust premises in such manner 

• in all respects as he should from time to time 
order &, direfst by any w'l iting, but not by his last 
will, unless ho should exiiressly refer to the trust 
premises, & subject to such trust to stand possessed 
of the funds upon trusts in favour of B. & her 
childrem. I*, by liis will dated in 1879, gave & 
bequeathed all his loas()hold estates & person^ 
estate & effects whatsoever & wliercsoever to his 
exors. upon inists in fa>’our of other persons than 
B. : — Held : having regard to tlie terms of the 
settlement, the powtir wiis not (exercised by the 
will. — Rc PuiLLTPH, Robinson v, Bttrke (1889), 
41 Ch. 1). 417 ; 58 h, J. Cli. 448 ; 60 L. T. 808 ; 

37 W. B. 504. 

Amwtotions Reid. PhllUps r. Cayley (1889), 4.3 Ch. D. 

222 ; Re ToituiiL’h Trust. (1889). 68 L. .1. Ch.-780. 

486. .J- Testatrix was possessed of a 

power of appointment oveT a fund ” for such 
persons & puiposos & in such mannoj’ as she should 
by will exiiressly i*('f<‘iTing to tliis prosemt power 
appoint.” By her will slui gave all her property 
generally to her exors. upon trust os thei*ein 
mentioned, but without r(‘f(Tring to the power ; — 
Held : the will did not opcirate, und(?r Wills Act, 

• 1837 (c. 20), 8. 27, as an appointment undtT the 
power . — Re Tarrant’s Tiujst (1889), 58 L. J. 
Ch. 780. 

487. .] — ^Und(T an indenture of set- 

tlement tnisUHJS were to hold a sum of railway 
sto(;k for such persons as settlor should by writing 
under his hand, not being a will or codicil, or by a 
will or codicil expi’cssly referring to the power, 
ajipoint. Settlor by will beqiieatliod liis personal 
estate to tiaistees not making any reference to the 
power : — Held : this bequest did not operate 
under Wills Act, 1837 (c. 20), s. 27, as an execu- 
tion of the power. — Philltph v. Cayley (1889), 
43 Ch. D. 222 ; 59 L. J. (Jli. 177 ; 02 L. T. 80 ; 

38 W. B. 241 ; 0 T. L. B. 128, C. A. 

AnnnUiiwns : — Gonsd. Re Tarrant’s Trimt (1889), .'»8 

L. J, Ch. 780 ; Re llavioH, RuvlfH v. JlavloH, |1892] 3 Ch. 

63 ; Re Lario, Belli v. Lane, (1908J 2 Ch. 681. Reid. Re 

Reynolds, Williams v. Mitchell (1891), 60 L. J. Ch. 807 ; 

Re Waterhouse, Waterhf»use v. Rylcy (1907), 77 L. J. Ch. 

30. 

488. Failure to make express reference — General 
reference to any disposing power — General devise 
or bequest operating as exercise.]— A residuary be- 
quest of personal estate over which testatrix has 
” any disposing power ” is a sufficient exercise 
of a general t.cstamentary power of appointment 
to which a condition is attached that no will shall 
be deemed an exercise of the i^ower ” unless it 
exprtissly purports to exercise such power.” — 
Re Waterhouse, Waterhouse v, Byley (1907), 
77 L. J. Ch. 30 ; 08 L. T. 30, C. A. 

Annotations : — Oonsd. Re Lane, BeUi v. Lano, 110081 2 C^. 

681. Reid. Re Barker’s Settlrat., Knocker v. Vernon 

Jones, [1920] 1 Ch. 627. 

489. .] — lie Bolt, Bolt v. 

Burdbtt, [10081 W. N. 70. 

Annotation: — Oonsd. Be Lane, BeUl v. Lane, [1908] 2 Oh. 

681. 

490. .] — ^A fund was settled in 

trust for such persons as settlor should by will 
” expressly referring to this power ” appoint. 

By her will testator gave h devised tne residue 
of her estate, both real & personal, of which she 
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Sect. 9. — Expression of intention to exercise powers : 
Sub-sect. 2, O . ; ^-sect. 3, A.] 

should die possessed or entitled to “ & over which 
I shall have any power of disposition by will ” 
to certain beneficiaries : — Held : this was suf- 
ficient reference to execute the power. — Re Lane, 
Belli v. Lane, [1908] 2 Ch. 681 ; 77 L. J. Ch. 774 
99 L. T. 693. 


Sub-sect, 3. — ^Apabt from; Wills Act. 

A. In General. 

491. Expression of Intention— Necessity lor.] — 

Harvey v. Stracey, No. SQQ.post. 

492. 1 .] — Testator bequeathed lease- 

holds, subject to the payment thereout of an 
annuity to A, He afterwards assigned the lease- 
holds on other trusts, & reserved a power to appoint 
a like annuity to A. Subsequently, he confirmed 
his will, but he did not, in terms, execute his 

S ower : — Held : the annuity failed. — Cowper v. 

Tantell (No. 1), Cooper v. Mantell (No. 1) 
(1866), ^Beav. 223 ; 2 Jur. N. S. 746 ; 4 W. R. 
600 ; 62 H. R. 1094 ; sub nom. Cooper v. Milntell. 
27 L. T. O. S. 130. 

AnnoiaiUms 

2 Oh. .520. Mentd. He De 
Sol. Jo. 458. 


Reid. He Hayes, Turnlmll tj. Hayos. riOOl] 
Bniyn, Ford v. Provost (1004). 48 


493. 


-.] — Testatrix, by her will, gave 


certain real & personal propeii ' to her daughter, 
M., absolutely. She a^>erwardh. made a codicU to 
her will, which contained the following words : 
“ The profits arising in my will, which I have given 
my daughter M., 1 give her for her life, Sc at her dis- 
posal by will into my surviving family, as she may 
think proper. In case she died without a will, 
then I request her property may bo divided to the 
females in L.’s, W.’s, & J.’s daughters, share & 
share alike.” M., by her will, in which she made 
no reference to her mother’s will or codicil, gave 
all her property to her niece R., who was a grand- 
child of testatrix : — Held : M.’s will was not a 
good execution of the power, but it operated upon 
all her property not included in the codicil. — 
Elgood V. Cole (1869), 21 L. T. 80 ; 17 W, R. 
953. 

494. .] — ^A. being entitled under B.’s 

will to a considerable sum of personalty, settled 
thereout £3,000 on the marriage of his daughter ; 
& on his own second marriage, in Oct. 1823, he 
settled thereout a further sum of £2,600 on his 
wife for life, with remainder to the children of the 
marriage ; & in default of issue, it was declared 
that^ the trustees should, after the decease of the 
survivor of the husband & wife, pay the money 
to such persons as A. should appoint by will, & 
in default of appointment to such persons as should 
then bo the next of kin of A., according to the 
statute. A. made his will in Apr. 1824, &, after 
reciting that under B.’s will, ho was entitled to 
considerable sums of personalty, & that ho had 
settled £3,000 part thereof, upon hia daughter, & 
£2,600 other part thereof, imon hla wife upon his 
marriage, testator ratified. & confirmed the 
settlements made by him upon his daughter & his 
wife, & as to all the residue Sc remainder of the 
moneys to which he was entitled under B.’s will, 
he gave them upon trusts under which his 
wife eventually became entitled. Testator died 
in 1839, Sc his wife died in 1869 : — Held : under thp 
above ciroimistances testator had not, by the 
residuary gift in his will, exercised the power of 
appointment conferred on him by the settlement ; 


Sc the sum of £2,600 went, as in default of appoint- 
ment, to A.’s next of kin, who were to be ascer- 
tained at the death of his wife. — Be Bringloe’s 
Trusts (1872), 26 L. T. 68. 

496. .] — ^By a marriage settlement in 

1869 real estate was settled for the benefit of S. 
Sc her husband W. for their lives Sc then for the 
children of S. as she should by deed or will appoint, 
&, in default, to them in equal shares, & if no 
such child then for such persons as S. i^ould by 
deed or will appoint, & in default for S., her heirs 
Sc assigns. In the settlement was a covenant by 
W. that after acquired property of 8. should bo 
conveyed to the trustees to be held by them upon 
the trusts of the settlement. W. Sc 8. married 
Sc had four children, one only of whom was now 
living. W. died in 1891. By her will made in 
that year 8. “in pursuance of all powers Sc 
authorities in anywise enabling me thereto ” 
directed, limited, Sc appointed her residuary 
estate as to a moiety for her son M. & his wife & 
children, 3^^ as to the other moiety to persons not 
objects of the special power. She died in 1898. 
During her coverture she had become entitled to 
certain real & personal estate wliich was never 
conveyed to the trustees of the settlement : — 
Held: there was not sufiicient evidence to show 
an intention on the part of testatrix to exercise 
her special power of appointment in favour of her 
son M. — Re Rickman, Stokes r. Rickman (1899), 
80 L. T. 618. 

496. .] — A tenant for life of real 

estate who had under the settlement power to 
appoint the estate by will among his children after 
his own death exercised the power Sc appointed the 
estate among his children. Afterwards testator 
granted under Settled Land Act, 1822 (c. 38), 
leases of parts of the appointed proi)erty in con- 
sideration of premiums paid by the lessees. The 
premiums wen» paid to the trustees of the settle- 
ment Sc invested by them : — Held : there being 
in the will no apparent intention to appoint the 
property representing the premiums, that property 
did not pass under the appointment. — ^B edding - 
TON V, Baumann, [1903] A. C. 13 ; 72 L. J. 
Ch. 155 ; 87 L. T. 658 ; 51 W. R. 383 ; 10 T. L. R. 
58 ; 47 Sol. Jo. 90, H. L. ; affg. S. 0. sub nom. Re 
Moses, Beddington v. Beddington, [1902] 

1 Ch. 100, C. A. 

Annotaiinnji : — Reid. He Thompson, Thompson ». Thompson 
(1906), 54 W. ii. 613. Hontd. He Uonoyer, Herbert v. 
^shtield, [1903] 2 Ch. 330. 

497. .] — Re Weston’s Settijsmbnt, 

Nerves v, Weston, No. 640, post. 

498. .] — Re Ackerlby, Chapman v. 

Andrew, No. 662, post. 

499 . where no reference to power or 

subject-matter thereof.] — D oe d. Caldecott v. 


Johnson, No. 613, post 

500. .] 


-A married woman hav- 


ing power to dispose of pi*opci*ty, by her will 
executed as required by the power, but not referring 
to it, gave to her husband, all the property which 
she might die possessed of, or have in reversion or 
in expectation : — Held : not to be an execution of 
the power. — L empeierb v. Valty (1832), 6 Sim. 
108 ; 68 E. R. 278. 

AnruftcUiona : — Coiild. Evans v, Evans (1856), 26 L. J. Ch« 
193. Distd. A-G. V. Wilkinson (1866), 14 L. T. 725. 
Reid. Cnrteis v. Kenriok (1838), 3 M. Sc W. 461 ; Burdett 
V. Spilsbury (1848), 10 Cl. Sc Fin. 340 ; Dames v, Vlnoont 
(1846), 3 Notes ot CJasos, 628. 

501. .] — ^A feme covert having a 

limited testamentary power of appointment over 
personalty, made her will in 1848, whereby, with- 
out referri^ oither to her iiower or to the property 
subject to it, she professed to dispose * ot the 
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property & income 1 am now or may become pos- 
sessed of,** & she then gave her property to her 
husband & her children. She died in 1854, at 
which time she had, independently of the property 
subject to the power, £93 arrears of income & a 
contingent reversionary interest in some trust 
moneys : — Jffeld : the will did not operate as an 
execution of the power.— Evans v. Evans (1856), 
23 Beav. 1 ; 26 L. J. Ch. 193 ; 28 1.. T. O. 8. 198 ; 
3 Jiu*. N. S. 7 ; 5 W. K. 169 ; 53 E. R. 1. 


Annotations : — ^Diltd. Shelford v. Aoland (1850). 26 L. J. Ch. 

U4 ; A.-G. V, WUkinson (1806). 12 ,Iui. N. S. 693. 

OoDfd. Huniphory v. Humphery (1877), 30 L. T. 91. 

502. .] — A. feme sole, having a 

limited power of appointment, made her will, 
whereby, after making certain specific bequests of 
jewellery, without referring either to the power 
or to the property subject to it, she “ bequeathed 
the residue of her personal estate ” amongst cer- 
tain persons, all of whom, except one, were objects 
of the power. At the time of her death slie had, 
independently of the property subject to the power, 
the jewellery specifically bequeathed, & a re- 
versionary interest in some ti*ust moneys : — 
Held : the will did not operate as an oxecullon of 
the power. — ^Humphehy v. Humpiieky (1877), 
36 L. T. 91. 


503. Re Wir.LiAMS, Foulkes 

V, Williams, No. 427, ante. 

504. .] — Testatrix, having a 

special power of appointment by deed or will over 
person^ estate in favour of her children, by her 
will directed that “ all my pi-oporty of every 
kind ** should be divided among her cliildren in 
certain shares, but mtide no expwiss refeivnce to 
her power : — Held : the will did not operatt? as 
an execution of the power ; &, the gift being 
general, an affidavit showing the state of testa- 
trix’s pj*opi!rty at the date of her will Sl of her 
death was not admissible as evidence of her 
intention. — Re JIuddlerton, Bruno v. Evston, 
[1894] 3 Ch. 595 ; 64 L. J. Ch. 157 ; 43 W. Jl. 139 ; 
8 R. 462. 

Annotationa : — Distd. Jte Mllnt'T, Uray v. Milner, [1899J 1 Cli. 

503. Reid. lie Hayes, Turnbull o. Jlayos (19001, 69 

L. J. Oh. 691. 


505. .] — Whether a special 

power of the appointmemt has been exercised or not 
by will must depend, in the absence of any 
specific reference to the i)ower, or the property sub- 
ject to the power, upon whether it can bo gathered | 
from the terms of the will that the donee of the 
power had the power in mind & meant to exer- 
cise it. 

Testatrix, donee of a special power of appoint- 
ment, made a will by which she duly & in terras 
exercised such power of appointment. In a later & 
holograph will executed by her w(;re these words, 

“ I wish to leave at my doatli evciything I have 
power to will to my husband '* : — Held : tes^- 
trix meant to exercise & did cxercrise the special 
power by the later will, & that will revoked the 
earlier will. — ^Wrigley v. liOWNDKS, [1908] P. 
348 ; 77 L. J. P. 148 ; 99 L. T. 879. 

506. Exercise by general, devise.)— 

The question whether since Wills Act, 1837 (c. 26), 
a special power of appointing real estate is exer- 
cised by a general devise, where testator had 
neither at the date of his will nor of his death any 
real estate of his own, is one of intention to be 
inferred from the words of the will & from the 
surroimding circumstances at the date of it, 
particularly the enlarged operation given by Wills 
Act, 1837 (c, 26), to a general devise. T^tator 
mal^g a mere general devise though havii^ no 
real estate of his own, does not thereby sufficiently 
indicate an intention of exercising a special power 


of appointing real estate, notwithstanding that 
objects of the power happen to be included among 
the devisees. — Re Mills, Mills v. Mirjii (1886), 

34 Ch. D. 186 ; 56 L. J. Ch. 118 ; 56 L. T. 666 ; 

35 W. R. 133. 

AnnoMiom :—Apmd. Re Williams, Foulkes v. WllUanw 
(1889). 42 Ch. D. 93. Distd. Re MUnor, Bray v, Milner, 
[18991 1 Ch. 563. 

507. Presumption of intention.] — 

Re Hayes, Turnbull v. Hayes, No. 336, ante. 

608. Gathered from whole Instrument — 

Contrary indication notwithstanding.] — ^Whether 
testator intended by his will to execute a power, 
is to be collected from the whole instrument, & 
not from the force of any particular expression. 
In this case, testator devi.scd his estates, 8d made 
disposition of part of the fund to be produced by 
the sale of the estates, to puiqioses not warranted 
by thti power ; but still, upon the whole will, the 
ct. held that lie intended to execute the power. 
The recital of a deed is a key to the construc- 
tion, where the operative part is doubtfully 
expressed, not othenvise. 

frestator] pi'efaccs ids devise thus ; — “ by virtue 
of all & every power & powers, authority dc 
authorities enabling mo tJiei*eto, I give & devise 
my estates, etc.** . . . tills preface manifests a 
plain intention to pass all estates which he could 
effect by virtuii of any power which was vested in 
him (Leach, M.R.). — ^^Bailey v. Lloyd (1829), 5 
Rus.s. 330 ; 7 L. J. O. 8. Ch. 98 ; 38 E. It. 1061. 
Annotations: — Apld. Banks v. Batikn (1853), 17 Boav. 362. 
Distd. Hope v, Hope (1 854), 5 (llff. 1 3 ; Uouifi-ot v. Porrlng 
(18.'>4), 5 Do a. M. & G. 775. FoUd. Cowx v. Foster 
(1866), I .lutm. & H. 30. Expld. Gmhuui v. Wickham 
(1863), 1 Do G. .1. Si. Rm. 474. Apld. Mauiisell v. MaunsoU 
(1871), 24 L. T. 61)8. Consd. Re Aokurley, Chapman v. 
Andrew. [1913] I Oh. 510. Retd. Cooke v. Ounlifle & 
Cooke (1851), 15 Jur. 1076 ; Re Donton, Banuortnan v. 
Touaey (1896), 63 L. T. 105. Mentd. Payne v, Mortimer 
(1850), 28 L. J. Ch. 716. 

509. Re Mills, Mills v. Mills, 

No. 500, ante. 

610. - — .) — Under a marriage settle- 

ment the husband & wife took successive life 
interests in a trust fund, the wiC(*-*s interest being 
cut down to one moiety on remarriage, & subj(‘ct 
ilieivto ih(? fund w#is settled on trust for the 
issue of the marriage as the husband should 
appoint, & in default of ap[)oiniment for the sons 
at twenty-one or dauglit^^^rs at- twenty -tme or 
marriage, with the usual hotchpot clause. By 
his will, which recit<jd that ho had power to 
a}>point the fund after the d(;ath of his wife, the 
husband appointed tluit “ after the death of my 
said wife ** three-fifths of the fund should bo held 
in trust for his eldtjr son, & two-fiftlis for his 
younger son, these sons being the only issue of 
the marriage. The wife having rcjraarried after 
her husband’s death : — Held : the moiety of the 
income thereby set free during her life passed 
under the appointment, tlio ci. finding on the face 
of the will an intention to appoint the whole fund 
subject to the wife’s interest. 

I find in this will, reading it fairly as a whole 
... an absolutfi intention to appoint the entire 
fund subject to the wife’s interest (Far WELL, J.). 
— Re SirucKBUROH’s Settlisment, Robertson v. 
Shuckburgh, [1901] 2 Ch. 79i ; 71 L. J. Ch. 32 ; 
85 L. T. 406 ; 50 W. R. 133 ; 46 Sol. .To. 13. 

511. .] — Re Hayes, Turnbull v. 

Hayes, No. 336, ante. 

512. Gathered from surrounding circum- 

stances — No reference to power or subject-matter 
thereof.] — ^Wrigley v. Lowndes, No. 605, ante, 

613. .] — Re Mills, Mills v, Miuls, 

No. 500, ante. 

614. .] — Testatrix who had a Special 

power of appointment in favour of her issue, the 
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terms creating the power being very wide, gave, 
devised, & bequeathed all her property, including 
any property over which she might have a power 
of appointment, to tlie trustees of her will upon 
trust for sale & conversion, &, after payment of 
her debts, fimeral & tostainentary expenses, to 
invest in the securities authorised by law for the 
investment of trust funds & to pay the income to 
her daughter & on her death the corpus to the 
children of her daughter. The deed creating the 
power contained an investment clause which 
authorised a much wider range of investments. 
Testatrix had only this one power of appointment, 
& little or no other property except that which 
was comprised in the power of appointment : — 
Held: (1) evidence was admissible of the sur- 
roimdi^ circumstances at the date of the death, 
including the question of the state of her property, 
& there was sufficient in the will to indicate an 
intention to exercise the power of appointment 
notwithstanding that it purported to provide for 
the payment of debts, & the appointment to the 
trustees of the will was not such an inconsistent 
provision as to prevent the will being a good 
exercise of the power of appointment ; (2) though 
the power was well exercised it did not have the 
effect of vesting in the trustees nominated in the 
appointment the trust property, but the trustees 
of the deed creating the power held it on the 
trusts declared by the uill. — He Mackenzie, 
Thornton v. Huddlerton, [191 ’] 2 Ch. 68 ; 80 
L. J. Ch. 543; 117 L. T. 114. 

515. .] — B. under her father’s will 

had a power of appointment by deed or will over 
one-twelfth of his residuary estate in favour of 
her children & remoter issue, such issue to be 
bom in lior lifetime. The value of the twelfth 
share was about £17,000. L. the son & only 
cliild of B. married in 1889, & had two childien, 
both bom in B.’s lifetime. 

In 1900 by a sepM'ntion deed made between 
li. of the first pait, his wife of the second part, 
E. of the third part, & trustees of the fourth part, 
after reciting an agreement between the p£^ies 
of the first three parts that L. & his wife should 
enter into a separation deed, to which E. should 
be a party & should enter into such covenant as 
thereinafter contained, & that L. should niake 
such settlement as thereinafter contained, & that 
he was entitled to one-twolfth of the residua^ 
estate of his grandfather, subject to E.’s life 
interest therein, the parties of the first, second & 
fourth parts entered into mutual covenants 
providing for the husband & wife living part. 
E. separately covenanted to pay during her life 
to L. the sum of £300 per annum, & then L. as 
settlor assigned to the trustees the sum of £10,000 
to be raised out of the shares to which he was 
entitled in reversion as soon as it fell into posses- 
sion to be held on tmsts, in the events which 
happened, for the benefit of his two children. In 
Feb. 1909, L. died & by his will left his estate to 
charities. Subsequently E. by a deed poU 
appointed the twelfth share upon trusts for the 
benefit of L.’s two children ’& their respective 
issue to be bom in her lifetime. E. died in 1915, 
& the question arose whether the separation deed 
had in any way affected her power of appoint- 
ment : — Held : having regard to the terms of the 
separation deed & the surroundibg circumstances 
the intention of the parties was that E. should" 
release her power of appointment to the extent 
of £10,000 only, & consequently the deed poll 


operated as an effective appointment of the 
balance, of the twelfth share in favour of L.’s two 
children & their respective issue . — Be Sugden’s 
Trusts, Sugden v. Walker, [1917] 2 Ch. 92 ; 
86 L. J. Ch. 447 ; 117 L. T. 49, C. A. 

516. Expressed Intention not to exercise — Due 
to misapprehension.] — ^Precatory words will not 
create a case for election, neither will the absence 
of the execution of a power upon an erroneous 
impression, stated in the will, that, by its non- 
execution A., a legatee will divide the fund equally 
wi^ B. 

Testator had a power to appoint a fund, & his 
son, A., & grandson, B., were objects. Having 
by deed appointed part to his son, he, by will, 
reciting that the son could, under the hotchpot 
clause, be obliged to bring in the appointed part, 
proceeded, “ &> then as I make no fmther appoint- 
ment,” the whole settled fund must be equally 
divided between A. & B. He made A. his 
residuary legatee. It turned out that the hotch- 
pot clause did not apply ; — Held : the will did 
not operate as an appointment &> no case of 
election arose. — Langslow v. Langslow (1856), 
21 Beav. 652 ; 26 L. J. Ch. 610 ; 2 Jur. N. S. 
1057 ; 52 E. R. 973. 

Annotation : — Refd. Box v, Barrett (1866), L. 11. 6 Kq. 214. 

517. Precatory document.] — A. having in 

the events tliat happened power to appoint funds 
amongst her cliildren by deed, or by her last will 
in writing, or any writing purporting to be or 
being in the nature of her last will, or any codicil 
thereto, to be signed & published in the presence 
of, & to be attested by, two credible witnesses, 
died intestate ; but left in an envelope, addressed 
to her son, an unattested memorandum, signed by 
herself, & dated eight years before her death, ” for 
my son & daughters. Not liaving made a will, I 
leave this memorandum, & hope my children will 
be guided by it, though it is not a legal document. 
The (fimds) I wish divided as follows : ” — ^amongst 
her children, followed by bequests out of another 
fund, & a gift of the residue, & concluding, “ this 
paper contains my last wishes & blessings upon 
my dear cliildren, & thanks foi their love to me ” : 
— Held : this memorandum showed no intention 
to execute the power, &, consequently, the ct. 
could not remedy any defects in execution so as 
to give validity to it as an appointment. — Garth 
V. Townsend (1869), L. H. 7 Eq. 220. 

Annotation : — Cemsd. Konuord v. Koimard (1872), 8 Ch. App. 

227. 

518. .1 — Testator bequeathed £15,000 to 

trustees upon trust for B. for her life, &; on her 
death in trust for her three children, H., J., & A., 
in such shares as B. should by will or codicil 
appoint, & in default of appointment in trust for 
her three children equally as tenants in common. 
B., by a codicil to her wiU, appointed two-sixths 
of the fund in trust to pay the income to her son 
H. until he should assign, charge, or otherwise 
dispose thereof ; & on such event happening, then 
in trust during his life, & after his death for his 
children, if any, as therein mentioned, & if no 
childi'en in trust to be equally divided between 
all her children & grandchildren then living per 
capita; &; she appointed one-sixth in trast for 
her daughter J. as therein mentioned, & one- 
sixth in trust for her daughter A. as therein 
mentioned, & declared as follows : ” I make no 
appointment of the other two-sixth parts of the 
said sum of £15.000, as I wish them to p^ 
directly to my said two daughters, so as to give 
Uiem an immediate vested & disposable interest 
therein. Sc I also declare that neither my son 
nor his children, if any, ifiiall take any share or 
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interest in the said unappointed parts of the said 
trust funds ** : — Held : the last mentioned two- 
sixth parts of the funds went as unappointed 
among the tlu^e children of B. — Be Jack, Jack v. 
Jack, [1899] 1 Oh. 374 ; 68 L. J. Ch. 188 ; 80 
L. T. 321. 

619.^ .] — Under her marriage settlement, 

testatrix had a special power of appointment over 
a settled fund in favour of the issue of her then 
intended maniage. By her will she gave all her 
residuary estate “ & all other if any the estate & 
effects over which I may have a power of appoint- 
ment ” to the trustees of her will upon trust for 
sale & conversion, & out of the proceeds thereof 
to pay her just debts, funeral & testamentary 
expenses, & she directed her tinstees to stand 
possessed of heji* residuary estate upon trust to 
divide the same btitween her two daughters in 
equal shares : — Held : the inti*oduction of the 
words “ if any ” into the clause piu'porting to 
exercise a power of appointment negatived any 
intention to exercise the special i)Oiver, &, there- 
fore, the will did not operate as an exercise of the 
power. — B4: Slack’s SErrrLEMKNT, lie Slack, 
Butt v. Slack, [1923] 2 Ch. 359 ; 93 L. J. Ch. 
40 ; 129 L. T. 62S. 

520. Appointment of realty— Whether operating 
on sum charged on realty.] —Farmer v, Brad- 
iX)RU, No. 025, post. 

521. Exercise prior to creation of power.] — 

Be Hayes, Turnbull v. Hayes, No. 335, ante. 


B, Reference to Power, 

522. Mode of expressing intention.] — Hugues 
V. Turner, No. 55(i, post, 

523. .] — Harvey v, Stuacey, No. 809, 

post, 

524. .J — Be Weston’s SErrLEMENT, 

Neeves V, Weston, No. 540, post, 

525. .] — Re Ackerley, Ciiapman v, 

Andrew, No. 502, post, 

526. If reference sufficiently clear.] — 

Bequest by the wif(‘ of £1,000, according to t he 
reqiKJst of her late husband,” at a time when she 
had no proi)f‘Tiy, except what was in settlement, 
& over wliich slie liad a power of appointment : — 
Held: not to be a sulTicient reference to the 
power to makt? the will operate as an appointment 
under the iiower. 

An exercise of a power must refer either to the 
power or the property subject to it. In tl^ casc‘. 
the only means of connecting the bequest with the 
1)0 wer is . . . much too vague, t<j emible the 
court to consider tliis as an execution of the 
power (Lord Cottenham, M.K.). — Howell v, 
Howell, Howejj:. v, James (1835), 4 L. J. Ch. 
242. 

Annoiationa : — Refd. Carter r. Charter (1800), L. it. 8 Ec|. 

f»51. Mentd. Dlckluaon r. Dillwyn (1800), Ji. U. 8 Eq. 

510 . 

527. Substantial reference sufficient — Express 
reference unnecessary.]— As to liis [the donee’s] 
execution of it, ho has used the word charge 
wliich is tlie word in the power, nor is there any 
occasion for his referring to the power if he does 
it in substance (Lord Hardwicke, C.). — ^Mad- 
DisoN V, Andrew (1747), 1 Ves. Sen. 57 ; 27 
E. R. 889, L. C. 

• Att14 Wlla/in n (nUA). 2 VnR. 351. 

497. 


, Reid. Don 4 l. Devonshire v, Cavendish (1782). 3 Doug. 
K. li. 48 : Madoo v. Jackson (1789), 2 Bro. C. C. 588 ; 
Kemp V, Kemp (1801), 5 Vos. 849 ; Ileado v. Heade (1801), 
5 Ves. 744 ; McQhle v. MoGhio (1817), 2 Madd. 868 ; 
Thorrit4)n v. Blight (1830), 2 Mv. & Cr. 230 ; Fordyoe v. 
Bridges (1848), 2 Coop, temp, Cott. 324 ; BuUor v. Gray 
(1869), 5 Ch. App. 26. Mentd. Horsley v, Ohalonor 
(1756), 2 Vos. Sen. 83 ; BarUett v. Hollister (1757), Amb. 
334. 

528. Donee having more than one power — 
Whether exercise of one amounts to exercise of all.] 

— ^A.-G. V, Vigor, No. 15, ante, 

529. .] — By arts, for settlement of 

the wife’s real &; leasehold estates, the husband 
had power to appoint her estates to the cliildren 
of the marriage, for such estates, & in such parts, 
& in such manner & form as he should by deed or 
will appoint ; & by other arts, of the same date, 
for the settlement of his own real estates, he had 
an absolute power of ax)pointment over them by 
deed or will, in default of issue of the marriage. 
There being several diildren of the marriage, 
no sctthqnent pursuant to the arts., the husband, 
who died in the lifetime of the wife, by his will, 
recited the aiis. for the settlement of his own 
estates, & conilrmed thiuii, & recited the power of 
appointment in them at length, mentioning it as 
a j)ower intended to be exercised by that his will ; 
& thereby, in exercise of that x>ower, & all other 
X)Owers, appointed his own real estates, & all other 
real estates ovcm‘ wliich he had x>ower, to trustees 
for a term of live hundred years, ui)on ti*ust, to 
raise x)ortions for liis younger cliUdren, making 
no mention, in any pai*t of his will, of the ai*ticles 
for settlement of his wife^’s estate ; but directing 
that all x>ersons taking any benefit under his will 
should be bound by tlio doctrine of election to give 
effect to every disxiosition contained in it ; — Held : 
tlie will operated as an a])pointment of the wife’s 
real estates ; At the creation of the term of five 
blind riid years was a good execution of a i)ower 
to ax)X>oiut for such estates as the ax>X)ointor should 
think lit ; & the words ” in such manner & fomi ” 
authorised him to give equitable interests to the 
childnm. — Trollope v. Linton (1823), 1 Sim. & 
St. 477 ; 2 L. J. O. S. Ch, 3 ; 57 K. R. 189. 
dnnotfjliona : — Refd. I’omfret r. Porring (1854), 5 Do G. M. 

& G. 775 ; BuHk v, Aldam (1874), L. It. 19 Eq. 16; 

Bcotiiey v. Loiiior (1885), 29 Ch. J). 535 ; lie Mackouzio, 

Bain v, Muc;keuzio, LJ916J 1 C'h. 125. 

530. .] — It., being entitled to one- 

third sliare of real & estates, settled such 

share ux)on her marriage, with power of appoint- 
ment to herself, in events that hapxiened over 
one- third part thereof, by deed or will, & over the 
other two-third x^arts by will, subject to the hus- 
band’s life interest tlierein. As in default of issue 
of the marriage. R. becoming entitled to a moiety 
of another third share of tlie same estates, settled 
it to such uses as she should ax)point, subject to 
the husband’s life interest. There was one child 
of the marriage. R. by her will devised, be- 
queathed, & aiiiiointed ” all that one-third part 
of her real & estates, over whicli she 

had a disposing power,” upon trust, immediately 
after her death to raise a sum of £500 ; & as to 
the residue of the said one-thii*d x>ai*t, & the re- 
maining two-thii’d x>4W*ts,” she gave the same to 
her husband for life, remainder to her infant son, 
w his heirs ; but in case be should dio under 
twenty-one, without issue, she directed the residue 
of the said one-third part to be sold, for payment 
of an annuity & legacies given by her will, the 


PART IV. SECT. 9, SUB-SECT. 3.— A. 

621 i. Exercise prior to creation of 
Doiner.]— M aotavish’s Trustees v, 
OosTON’s Executors (1903), 5 F. 
(Ot. of Boss.) 641 ; 40 So. L. II. 458 ; 
10 S. L. T. 739 .— scot. 


PART IV. SECT. 9, SUB-SECT. 8.— B. 

622 i. Modeof expressitig irUcTUion ,] — 
The circumstances which a ct. usually 
seizes upon to enable it to say that a 
will is a valid exercise of a power of 
appointment whore it is not expressed 


to be such are (a) some reference In the 
will to the settlement, or (b) the use in 
the will of the word ** appoint,*' or (o) 
some reference to the settled property. 
—Hicks v. Hirst (1907), 26 K. Z. L. R. 
1376.— N.Z. 
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annuity to be payable upon the son’s death, & 
the legacies as soon fis the said one-third part 
could be sold ; & as to the remaining two-third 
parts, subject t^o her husband’s life interest, she 
gave & appointed tliem to her sister absolutely. 
The son survived testatrix & died under twenty- 
one without issue : — Held : the appointment of 
the one-third part ” for payment of the annuity 
& legacies, extended only to one-ninth of It.’s 
original third share, & to one-tliird of her moiety 
of the other third share. — Saward v. McDonnell 
( 1848), 2 U. L. Oas. 88 ; 12 Jur. 686 ; 9 E. R. 1026, 
L. 

531. .J — M. by will devised her 

estates to her son-in-law B. for life, remainder to 
her daughter F. his wife for life, remainder to 
trustees to preserve contingent remainders, re- 
mainder to the use of the children of the marriage 
as B. & F. should jointly appoint by deed, or as 
the survivor should appoint by deed or will, &, 
in default of appointment, to tlie use of trustees 
for a term of five hundred years tio commence on 
the death of the survivor of B. & F., &, subject 
thereto, toJ)he use of P., eldest son of B. & F. in 
strict settlement. The trusts of the teim were, 
(a) on.request of B. F. to raise £10,000 for B. & 
F., & {h) to raise for each younger child of B. & F. 
^y sums not exceeding £1 ,000 apiece, as B. & F. 
jointly by deed, or the survivor by deed or will, 
shoula appoint & in default of appointment £1,000 
apiece, payable after the decease ^>f the survivor 
of B. & F., unless ihey or the survivor should 
appoint the same to be raised in his or her life- 
time, in which case, the term was to commence 
on such last mentioned appointment. F., the 
wife, died, leaving B. her smwiving, without 
having joined in any appointment under the wOl ; 
& leaving four sons besides P. & a daughter. On 
the marriage of the daughter B. by deed appointed 
to her £1,000 payable on Ids decease. After this 
B. made his will, by which ho gave a legacy to his 
daughter, &> to each of liis other younger children, 
bequeatlied ** such a sum of money as with ” 
what they are entitled to under, amongst other 
settlements referred to, “ the wUl of M. will make 
up to each £8,000 ” : & all the residue of my 
ersonal estate & all my real estate over which I 
avo any disposing power I ^ve,” etc. to P. & 
his heirs. At the time when this will was executed, 
B. resided on an estate derived from his own 
family, which was partly settled & partly held in 
fee ; — Held : the devise of “all my real estate 
over which I have any disposing power ’’ was under 
the circumstances t/o be construed as a devise of 
the unsettled patrimonial estate of B., &; did not 
operate as an execution of the limited power of 
appointment over the estates which he held as 
tenant for life imder M.’s will.*— C ooke v. Cunliffb 
( 1^61), 17 Q. B. 246 ; 21 L. J. Q. B. 30 ; 16 Jur. 
1076 ; 117 E. R. 1274. 

582, ,] — Where testatrix, having a 

testamentary power of appointment, made a will 
referiii^ to the property, subject to the power, & 
exercising the power as to it, & then, by a sub- 
sequent part of her will, pui^rted, to exercise 
all x>owerB vested in her ; — Held : property, sub- 
ject to the power not specifically referred to, 
passed by the subsequent part of the will. — 
Maunsbll V. Maxjnskix (1871), 24 L. T. 098 ; 19 
W.R. 1003. 

538. General Sc limited — No reference to 

limited power.] — Testatrix had two general powers 
of appointment in addition to a limited power to 


appoint the income of certain property to her 
husband for life. Bpr her will, which contained no 
ref^nce to the limited power or to the property 
subject thereto, she gave, devised, & bequeathed 
all her real & personal estate, &, appointed all real 
& personal estate over which she might have a 
power of appointment unto her husband abso- 
lutely : — Held : testatrix had clearly expressed 
her intention of exercising every power she had in 
favour of her husband, & the limited power was 
therefore exercised . — lie Bhakland, Ee Rbw, 
Rew V. WiPPELL, [1899] 2 Ch. 636 ; 68 L. J. Ch. 
747 ; 81 L. T. 384. 

AnTtotation : — ^Refd. Re Aokorley, Chapman v. Andrew, 
11913] 1 Ch. 610. 

534. Fund not subject to payment of debts — 
Appointment for payment of debts Sc gift of residue.] 

— Testatrix having a testamentaiy power of 
appointment in favour of her children over certain 
sums of stock standing in the names of A. Sc B. 
as trustees, gave & bequeathed, &, by virtue of 
every power enabling her in that behalf, appointed, 
all the property of or to which she was then, or, 
at the time of her death, should or might be pos- 
sessed or entitled or have power to dispose to A. 

6 B. upon trust, after payment of her debts Sc 
funeral Sc testamentary expenses, to invest the 
residue thereof, in their names, in the funds, or 
upon govt, or real security ; Sc she then dcclai*ed 
trusts in favour of her children. She died pos- 
sessed of personal estate more than sufficient to 
pay her debts Sc funeral Sc testamentary expenses ; 
— Held : her wiU was not an exercise of the power. 
— Clogstoun V, Walcott (1843), 13 Sim. 623 ; 

7 Jur. 616 ; 60 E. R. 203. 

AnnoUditms : — Consd. KlUott v. Elliott (1846), 15 Sim. 321. 
lf.F. Forrlor r. Jay (1870), L. JX, 10 Eq. 660 ; Kc Tomb’s 
T rusto (1873), L. 11. 16 Eq. 442. R^. Butler v. (fray 
(1860), 6 Ch. App. 28, n. ; Mautisoll v, Maunsell (1871), 
24 L. T. 698 ; Busk v. Aldam (1874), 44 L. J. Ch. 111). 

535. .] — Testatrix, having a power of 

appointment by will over portions of two sums of 
stock, in the first place directed payment of her 
debts Sc certain expenses out of her personal 
estate. Sc bequeathed several legacies ; Sc then, 
without any reference to the power, bequeathed 
parts of the said portions of stock, si)eaking, 
nevertheless, of such portions as integral sums, to, 
or in trust for persons, objects of the said power, 
& afterwards bequeathed the residue of her per- 
sonal estate Sc effects, after payment of her debts, 
expenses, Sc legacies aforesaid, to other persons, 
also objects of the power : — Held : by the re- 
siduary clause passed, as by a valid exercise of 
the power, so much of the stock, over whicJi 
testatrix had the power of appointment, as she 
had not previously disposed of by her said will, 
as well as the surplus of her general pei’sonal 
estate. — Elliott v. Elliott (1846), 16 Sim. 321 ; 
16 L. J. Ch. 393 ; 10 Jur. 730 ; 60 E. R. 642. 
AnnoUxHons : — Apld. Re Toape’a Trusts (1873), L. 11. 16 Eq. 

442 ; Re NiohoU, Re I’er^, NlckoU v. Porklus (1920), 
126 L. T. 62. 

586. .] — Testator having a power to 

appoint realty among children devised Sc be- 
queathed “ all my real Sc personal estate^ whatso- 
ever whereof I have power to dispose,’’ upon trust 
to sell the realty Sc give valid discharges to pur- 
chasers, & to apply the proceeds of the realty Sc 
the personalty in payment of his debts, funer^ 
Sc t^tamentary expenses, Sc then among his 
children in certain specified shares. 

It did not appear whether the personal estate 
was sufficient for the debts Sc funeral Sc testamen- 
tary expenses ; but testator had no real estate 
of ids own, except a contingent reversion in the 
subject of the power; — Held: (1) though the 
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debts & expenses could not be paid out of the 
settled estate, the apxjointinent was not thereby 
invalidated ; (2) independently of Wills Act, 

1837 (c. 20), there was a suflicieut indication of 
an intention to appoint. — Cowx v, Foster (1800), 
1 John. & U. 30 ; 29 L. J. Ch. 880 ; 2 L. T. 707 ; 
0 Jur. N. S. 1051 ; 70 Ifl. 11. 019. 

AnwiUdvms :—Aa to (2) Folld. Fonior v. Jay (1870), L. 11. 
10 Eq. 550. Apld. Hfi Tcapo’a Truyt (1873), L. Jt. 10 Eci. 
442 ; Tbomtoti r. Thoriitou (1875), L. U. 20 E(|. 599 ; 
JRc Denton, Bannoriimn v. Toowsy (1890), 63 L. T. 105 ; 
Re Milner, Bray u. Milner, 11809J I Ch. 503. Oonsd. Re 
ll(Hl*rato, Marsh v. lledprato, [1903] 1 Oh. 356. Apld. Re 
Aokorloy, Chapnmii v, Andi-ew, [1913] 1 Ch. 510. Ocncr- 
ally, BeZd. Maimscll v, Mannsell (1871), 21 L. T. 698 ; 
Busk V, Aldaiu (1874), L. 11. 19 Kq. 10 ; Scotney v. 
Lomer (1885), 29 Ch. D. 535 ; Re Paqet, Re MoHoi-. 
Muller V. Mellor, [1898] 1 Ch. 290 ; Rc Maukunzlo, Bain 
17. Mackenzie, [1910] 1 Cli. 125. 

537 , .] — Testatrix having a general 

power to appoint £500, & a special power to 
appoint the i*esidue of certain propert-y, gave all 
her real & personal estate wliatsoever & where- 
soever, & of which slie iiad any power l/o appoint 
or dispose of, to trusie<^8, in the first place to pay 
her debts, funeral iSt testamentiiry exi)enses, tSc 
then to divide tlic residues between the objects of 
the special i)ower : — Jfeld : the special power 
was well executed. — F errucu v, .Jay (1870), L. R. 
10 Fq. 550 ; 39 L. J. Ch. OSO ; 23 L. T. 302 ; 18 
W. 11. 1130. 

AunotuUona : — Apld. Rc Tuapo’s Truyta (1873), L. It. 16 Eq. 
442. Ezpld. BuHk V. Aidam (1871), L. It. 19 Eq. 16. 
Apld. Thornton v. Thornton (1875), L. It. 20 E<i. 599. 
Consd. Scotuoy i7. Lonicr U885), 29 ('h. D. 535 ; Rc 
l)(Miton, Baiinurman v, Toowuy (1890), 63 L. J05 ; Re 
Milner, Bray r. Milner, [1899] 1 Cli. 563 ; Rc Aukerlcy, 
Chapman v. Andrew, [1913] 1 Ch. 510. Rofd. Rc itickman, 
StokuH 17. Itickiium (1899), 80 L. T. 518. 

538, .] — 'JVstatrix under h(jr mar- 

riage settlement had power to appoint the settled 
funds amongst the cliildi’cn & issue of tJie marriage. 

By her will testatrix gave all her residuary 
real &> personal estiite, “ which by virtue of any 
power or authority, or of any separate right of 
I)roperiy she was competent to dispose of,” to 
trustees upon trust to sell A convci*t into money, 
& thcj'oout pay Ipt funeiul & testamentaiy ex- 
penses, A to invest the residue & hold the same 
upon trust to pay tluj inconuj to her husband 
duiing his life, & after his decease as tcj one-seventh 
])art in trust for her son, A as to the rtunaining six- 
sevenths in trust for lier daughters, with a direc- 
tion that the trustees were to retain the daughter’s 
shares upon trusts in favour of each daughter for 
life for her sej^arate use without power of anticipa- 
tion, & after her death in favom- of lier cliildren. 
There was evidence that testatrix & her husband 
had forgotten the existence of tiic settlement. 
The question was whether or not the will operated 
as an exercise of the i>ower of appointment • 
Held: (1) the evidence as to the settlement 
having been forgotten could not be acted ux)on ; 
&, if the will were not regarded as an exercise of 
the power, words would have to be struck out of 
the will, upon the face of which there was a clear 
intention to exercise any testamentary power 
testatrix might have; (2) the daughters took 
their shares of the settled funds free from the 
fetters attempted to be imposed by the subsequent 
direction. — He Boyd, Nield v, Boyd (1890), 03 
L. T. 92. 

539 , ,] — Testatrix devised, be- 

queathed, & appointed her residuary estate, in- 
cluding all property over which she should have at 
her death a power of appointment, on trust, after 
payment thereout of debts, testamentary & 
funeral expenses, to apply so much as the trustees 
should thi^ fit of the income during the minority 


& spinstorhood of her only child, a daughter, for 
her maintenance & to accumulate the surplus, & 
on the daughter attaining twenty-one or marrying 
the whole to her for life, with remainders over. 
Testatrix had a power of appointment among her 
children over property settled in default of appoint- 
ment on such children at twenty-one or marriage : 
— Held : the power was not executed. — Re 
Cotton, Wood r. Cotton (1888), 40 Ch. D. 41 ; 
58 L. J. ('ll. 174 ; 37 W. R. 232. 

Anriotations Diltd. Re Blackburn, Smiles v, Blackburn 
(1889). 43 Ch. D. 75. Oonsd. Re Denton, Banuormon v. 
Toosoy (1890), 63 L. T. 105. Dlitd. Rc Milner, Bray v, 
Milner, [1899] 1 Ch. 563. Reid. Re Mayhow, B])encer t7. 
CutbuHh (1901), 70 L. J. Ch. 428 ; Rc Weston’s SetUmt., 
Noovos 17. Weston, [1900] 2 Ch. 620. 

540. ,] — By a settlement, made in 

1863 on the marriage of W. & X., leasehold hcre- 
ditarrients were settled upon trust, after the decease 
of the survivor of tlieiii, for all & every the chil- 
dren & child of the marriage in such jiarts & shares 
as the survivor should by will or codicil appoint. 
W. sm'vived X., & by his will, after making be- 
quests of a watch, a picture, & an organ, he gave, 
devised, bcquoatlied, appointed all the residue 
of his “ estate,” “ real as well as personal,” unte 
trustees, upon trust to convert into money such 
pai*ts of “ the said tiiist i)rcmise8 ” as should not 
consist of money, & out of the procee«ls to pay liis 
funeral expenses & debts, & to i»ay & divide the 
residue of “ su(?h trust moneys & premises unto & 
equally between ” his sons A., P., & R., declaring 
that he made no provision for his other children 
because they were suHiciontly provided for. 
Testator then empowered Ids trustees to i>ostpone 
the convei'sion of his ” real & x>^>‘<^Bal estate ” 
for so long as they should think proper, & during 
the i>ostponement to manage, leawe, or let. his 
“ real leaseliold estates,” & out of the cax)ital 
or income thereof to make any x>i‘oper outlay for 
imX)rovements, repairs, insurance, or otherwise for 
the benefit of his “ real Ac x>^i*»<>nal estate,” but 
declared that no i)i*opei'ty not actually i>roducing 
income which should form xiai't Of his estate should 
be treated as producing income. Testator also 
declared that the trustees might invcist tiio ” trust 
moneys rei>resenting the shares ” of P. & R. 
dxiriiig tlioir respective minorities in certiiin 
specified securities, & tliat during their minorities 
the trustees should i)ay the whole income of those 
siiares to A. us tlieir guardian for their mainte- 
nance ; — Held : the will did not operate as an 
exercise of the special i^owcr given by the settle- 
ment. 

For the exercise of a sxjccial x>ower tJiere must 
be either (a) a reference to the i)ower, or (6) a 
reference to the property subject to the i)ower, or 
(c) an intention othei*wise expressed in IIlc will 
to exercise the power (Buckley, J . ). — He Weston’s 
iSettlkment, Nekveh V, Weston, [1906J 2 Ch. 
020 ; 7(5 L. J. Ch. 54 ; 95 1.. T. 581. 

AnrwUitvma : — Consd. Wrlgluy v. J^owndos, [1908] P. 348. 
FoUd. Re SandurooD, Sandunsuri i7. SandurBou (1912), 100 
Jj. T. 26. Reid. Re Ackurloy, ChaiHUUU 17. Audi'uw, [1913] 
1 Cb. 510. 

541. Testator having no other power 

of appointment.] — Testator, having a limited power 
to apx>oint the income of £5,000 Consols to liis wife 
for her life, & having no other power, by his will, 
which contained no reference te the power, after 
first directing payment of his debts & funeral 
expenses, devised & bequeathed the residue of 
his estate belonging to him at the time of his 
decease, or over wluch he might have any power 
of disposition or control, to his wife, her heirs, 
assigns, & legal representatives for ever in full 
property ; — Held : the power was well exercised. 

O G ’I 
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Bed. 0 . — Expression of intention io exercise powers : 
Bvib-sect. 3, .H.1 

— Ee Tbape’s Trusts (1873), L. B. 16 Eq. 442 ; 
43 L. J. Ch. 87 ; 28 L. T. 799 ; 21 W. B. 780. 


Annoiatifms: — CODSd. Tbomton v, Thornton (1875), L. R. 
20 £q. 690. Distd. Rc Cotton, Wood v. Cotton (1888), 40 
Ch. D. 41 ; Re Williams, Foulkos v. Williams U889), 58 
L. J. Ch. 451. Beld. Re Denton, Bannorman v. Toosoy 
(1890), 63 L. T. 105 ; Re Milner, Bray v. Milner, [1899] 1 
Ch. 563 ; Re Mayhow, Sponoer v. Cutbush, [1901] 1 (3h. 
677 ; Rc Lane, Belli v. Lane, [1908] 2 Ch. 581 ; Re 
Ackerloy, Chapman v. Andrew, [1913] 1 Ch. 510. 


542. .] — Testatrix made the 

following disposition by her will : “I appoint, 
devise, & bequeath my real estate & the residue 
of my person^ estate to my trustees upon trust to 
sell or convert the same into money, & to pay & 
divide the proceeds, after paying my debts, funeral 
& testamentary expenses, equally between “ four 
named nopliews & nieces, or such of them as 
shall be living at my decease.” The four nephews 
& nieces sui-vived testatrix. 

It apx>earcd that testatrix had a testamentary 
power of ax)pointing a share of personal estate 
among her nci^hews & nieces, & evidence was 
tendered to show that she had no other power of 
appointment : — -Held : tlie evidence was admis- 
sible, & the limited x»ower was exercised. — lie 
Mayhew, Spenoeb V. Cutbush, 11901] 1 Ch, 
677 ; 70 L. J. Ch. 428 ; 84 L. T. 761 ; 49 W. B. 
330; 45 Sol. Jo. 326. 

Annotations : -Apld. Kent v. Kent, [1902] V. 108. Distd. 
Rc WeBtou’a Settlmt., Neeves v, Weatou, [1906] 2 Cli. 
620. Ee!d.i?c Marten, Shaw c.Marter :i901), 71 L.J.Ch. 
203 ; Re Waterhouse, Waterhouse v. Uyloy (1907), 98 
L. T. 30 ; Re Barker's Settlmt., Knocker v. Vernon- 
Joues, [1920] 1 Ch. 527. 


643. Testator having no other 

property.] — Re Mackenzie, Thornton v. Hud- 
dleston, No. 614, ante. 

644. Residue described as “my 

estate “ — Appointment to persons not objects.] — 

C. had under his first marriage settlement, as the 
survivor of himself & his first wife, a jiower of 
api)ointment of certain funds by deed or will 
among the children of his first marriage ; had 
also under his second marriage settlement a power 
of appointment, after the death or second marriage 
of his second wife, of a fund settled on her for life 
or widowhood. By his will C. refewed to & con- 
firmed his first marriage settlement, & directed the 
trusts thereof to be fully carried out ; & he also 
referred to & confirmed his second marriage 
settlement, & directed a fund to x^rovide his second 
wife’s life annuity to be invested, lie then made 
ccHain other becxucsts, as to all the rest, residue, 
& remainder of his real & xiersonal estate, & whicli 
he should in any way have power to dispose of or 
appoint by will, he gave, devised, & bequeathed 
the same unto & to the use of his exors. & trustees 
upon trust for conversion, & out of the proceeds 
to pay his funeral & testamentary expenses &> 
debts, & legacies, & to divide the residue thereof 
among such of the children of his first marriage 
as should be living at his death, but as to the 
shares of his daughters therein, he settled them on 
his daughters for life, then on their husbands for 
life, then on the issue of the daughters as they 
i^ould appoint, & in default of such appointment 
then to his daughters* cluldren, as to sons at 
twenty-one, as to daughters at twenty-one or 
marriage, & in default of daughters’ children, then 
as his daughters should generally appoint, & in 
default of such appointment, then for liis daughtei's’ 
next of kin : — Held : the will of C. operated a^ 
an exorcise of the power to appoint among the 


cliildren of his first marriage the fund settled on 
that marriage, which was vested in him under his 
first marriage settlement os being the survivor of 
himself & his first wife, notwithstanding that 
(a) testator had described the residue which he was 
giving as the residue of “ my estate ** ; (h) ho 
had directed it to be converted ; (c) he had 

directed payment out of it of his funeral & testa- 
mentary expenses, debts, & legacies ; & (d) he 
had settled his daughters* shares for the benefit 
of their respective husbands & children. — ^Prick 
V. l^iCB (1882L 46 L. T. 228. 

Anitotaiwn : — Bold. Re Mllnor, Bray r. Milner, [1899] 1 Ch. 

503. 

645. Sufficiency of reference to any disposing 
power.]— Bailey v. Lloyd, No. 508, ante, 

540. .] — ^A., under his marriage settle- 

ment, had a power of appointing, by deed or will, 
certain prox^erty amongst the children of the 
marriage. By his will, he declared, that “ as to 
all the residue of my real estate over which I have 
any power of appointment or other testamentary 
disposition, & as to all my moneys & securities 
for moneys, goods, chattels, rights, credits, i)er- 
sonal & testamentary estate & effects, over which 
I have any right or power of appointment or other 
testamentary disposition, I give, devise, & be- 
queath, direct, limit, & appoint, the same to 
trustees, naming tliem upon trust, to raise tlie 
sum of £3,000 for the benelit of my daughter &; 
her children, &, subject thereto, ui)on further 
trust,** etc. Testator had no other power of 
appointment : — Held : the Will was a due exer- 
cise of the xiowcr. — Pidgely v. Pidgbly (1844), 
1 Coll. 255 ; 3 I.. T. O. 8. 200 ; 8 Jur. 529 ; 63 
E. B. 408. 

Annotations : — ^Apld. Rc Swliiburno, Swiiibiirno v. IMtfc 

(1884), 27 Ch. D. G9G. Beid. Maimscll v. Mauusoll (1871), 

24 L. T. 698 ; Von Brookdorll u. Malcolm (1885), 30 

Oh. D. 172; Rc Milner, Bruy v, MUnur, [1899] 1 Ch. 563. 

547. .] — ^A. B., having a testamentary 

power over real estate in favour of his children, 
devised all the real estates, of or to which ho was 
seised or entitled, “ or of which he li.ad power to 
dispose or to appoint by that his will,** on trust for 
his children & ftu* other uses exceeding his autho- 
rity ; — Held : the will was an execution of the 
power. — Bantvh v. Banks (1853), 37 Beav. 352 ; 
1 W. B. 511 ; 51 E. K. 1070. 

Annotations: — Apld. Muniinoll r. Muunscll (1871), 24 L. T. 

698. Befd. Re MUucr, Bray r. Mliiicr, [1899J 1 Ch. 563. 

648. .] — J, bequeathed £1,000 in case his 

daughter S. should die leaving issue, to be at her 
disposal unto such issue, & directed that the said 
sum should be paid & i>ayablc to such issue, being 
a soa or sons, at the age of twenty-one yciars, ^ 
being a daughter or daughters at the age of twenty - 
one years or marriage, in such proportions as 8. 
should, by deed or will, api)oint. W. having two 
daughters M. & A. the latter being the wife of H., 
by will bequeathed all her property, including that 
over wliich she had any disposing power, to trustees, 
in trust, as to one moiety, for M. her heirs & assigns, 
&, as to the other moiety, upon ti*ust to pay the 
dividends to A. for her life for her separate use 
without power of anticipation, & on the death of 
A. in the lifetime of II. upon trusts, in default of 
appointment by A., in favour of her children, us 
& therein mentioned, & upon other trusts as 
therein mentioned. The trustees of J.*8 will 
hayi^ paid the money into court, M., H., & A. 
petitioned the ct. as to its disposal. Ordered, 
that one moiety of the residue of the fund should 
be transferred to M., & the other moiety carried 
to the account of A.*s moiety, & the dividends 


646 i. Sufflcicncu of reference to any disposing power ,} — Saunders v, Carden (1891), 27 L. 11, Ir. 43. — IR. 
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paid to her separate use, without prejudice to any 
question.— Harris’ Trusts (1872), 20 W. R. 
742. 

549. .] — Testator gave hia estate by will 

to trustees in the following words : “I give, 
devise, & bequeath all my piopeity over which I 
have any disposing power.” The trusts of the 
will wore for his wife for life, for her separate use, 
Ac after her death for all his childrtm who should 
attain twenty-one in equal shares, Ac upon failure 
of children for the brothers & sisters of his wife : — 
Held : the will must be read reddendo singula 
singulis, Ac opei'ated as an ai)i)ointment under two 
special powers, one of which was a power to 
appoint among his cliildren subject to a life 
interest in hia wife during widowhood ; & the 
other was a power to appoint a life inter<‘st to his 
wife in a fund which, subject to such iiower, was 
lield on trust for hia children at twenty-one in 
equal shares. — Thornton v, Thornton (1875), 
L. R. 20 Eq. 599. 

Annotations : — Re!d. lie Dent on, liaiiuornian i*. TooBoy 
nsao), 03 L. T. 105 ; Jir. AHiri(‘r, Hiay v. [tSUUJ 1 

Ch. 563. 

550. .] — Testatrix had, under the will of .a 

brother who had iiredeeeased h(‘r, a ]>owcr t<» 
appoint his property by will among his nephews 
Ac nieces Ac tJie children or (diild of deceased 
noplicwa & nieces. iSli(% by her will, gave all t-h(> 
real Ac personal os(•at(^ of whicli she might be 
seised or possessed at the t-imt} of h(‘r death, or 
over which she might have any testamentary 
power of <lisi)osition, to trustees, iqjon trust for 
sale Ac conversion, Ac to st/ind ]ioss(isacd of the 
proceeds, which sIk) dcsci-ibed as “ my said trust 
funds ” upon trust to pay costs Ac expenses, Ac 
to pay her debts Ac funeral exiumscs Ac certain 
pecuniary legacies, Ac then upon trust as to two 
one-foui*th p.arts of lier trust funds r(*si)(‘ctively 
for irersons who were obje(;ts of the ]^ow'<*r ; 
upon trust as to the other two one-fouj*th parts 
respectively for persons who were not objects of 
the power. SIkj declared that, in case of the 
failure of the tnrsts tljcrcinb(‘f(u*e, dcjclarcd of any 
of the one-fouiih parts of her iru.st funds, the ono- 
fourth pari, or so much thei’cof of wliich the trusts 
should fail, should l)e held upon the trusts there- 
inlxdore declfin'd of the cithers or other of the 
fourtli jiarts of which the trusts should not fail : - • 
Held : testatrix had manifestcjd an intent.ion to 
exercise the power Ac as to one moiety of the 
brother’s property the power was wcdl exc»rci*scd. — 
Re Swinburne, Swinburne v. Pin' (1881), 27 
Oh. D. 090; .54 L. J. Ch. 229 ; 82 W. R. 394. 
Annotations : — Dictd. lie Cotton, Woo«l v. Cotton (188H). I 

40 Ch. D. 41. Refd. Rc Boyil, Niclcl v. Boyd (1800), 6:j 
h. T. 92 ; lie Milner. Bray v. Milner, I1H99J 1 Ch. .563 ; 
lie Maj’^hew, Spencer v, Ciitbnsh, Il'JUlJ I (3h. 677. 

551. .] — Testatrix, who was entitled to a 

special power of appointment of a life interest in 
certain funds in favour of her husband, liy her 
will, dated in 1882, gav(i legacies to persons not 
objects of the power out of her separate estate, 
or out of the estate Ac effects over which she had 
any disposing power, Ac then proetjeded : “I give, 
bequeath Ac appoint all the residue of my estate 
Ac effects whatsoever Ac wheresoever unto my 
husband absolutely.” Testatnx had no other 
testamentary power of appointment. She dic<i 
in 1883 leaving her husband her suiwiving ; — 
Held : the power had been exercised. — lie Milner, 
Hhay V, Milner, [1899J 1 Ch. 603 ; siib nom. lie 
Milner, Milner v. Bray, 08 L. J. Ch. 255 ; 80 
L. T. 151 ; 47 W. R. 309. 

Annotations Re Rickman, Stokes v. Rickman 

(1899), 80 L. T. 518 ; Re Hayes, Turnbull v. Hayes, 

LI 901] 2 Ch. 529. ReM. Rc May hew, Spencer v, Cutbusli 
(1901), 70 L. J. Ch. 428. 


552. General words of reference to all powers — 
In respect of property in which testator had interest 
— ^Not extended to special & limited powers — In 
respect of property derived from other source.] — 

Hope v. Hope (1854), 5 Giff. 13 ; 23 L. T. O. S. 
343 ; 18 Jur. 823 ; 2 W. R. 074 ; 00 E. R. 902. 
Annotations : — Refd. Re Teapo’s Trusts (187.2), L. R. 16 Eq. 

442 ; Re Blackburn. Smiles v, Blackburn (1889), 43 

Ch. D. 75. 

553. Reference to “ beneflclal power.”] — ^Under 
1 his marriage settlement testator had a power of 

appointment by deed or wdll over personal estate 
among his children. He had no other power of 
appointment. By his will he devised Ac be- 
queatlied all the real Ac personal estate of or to 
which ho might be at the time of Ids death seised 
or entitled, or over which he might have ” any 
bcnclicial power of disposition;” save such os 
were by his will otherwise devised or bequeathed, 
to trust(H‘s, upon trust for salij Ac convei*sion, Ac 
out of tlic ])rooeeds to pay his funeral Ac testa- 
mentary expenses, debts, Ac legacies, Ac as to the 
residiui of the proceeds, upon inist, as to one- 
third, for Ids oldest son ; as to anothc'r third, for 
his younger sons in equal shares ; Ac, as to the 
remiilning third, upon trust for his daughters in 
equal sliarcs, tJieir shares to bo settled for the 
benelit of themselves, tlieii* liusbands, Ac cldl- 
^dron : Held: t he ))ow(‘r w'as not (‘xercised by the 
will.^ — Ames r. ('ADOQAN (1879), 12 (2i. 1). 808; 
48 B. .7. Ch. 702 ; 41 L. T. 211 ; 27 W. R. 905. 
AnnoUdioiLS : — Distd. Voii llroeUileriT v. Malcolm (1885), 30 

('b. I). 172. Refd. lie Denton, Bannonnan v, TooHey 

(1890), 6.3 L. T. 105. 

554. ,] — Von Buockdoi^ff v, Malcoij4, 

No, 771, post, 

555. Statements distingubhing general & special 
power.] — In 1881 the balance of a legacy Ac cer- 
tain investmrmts wcie sedth^d upon tinst for W. 
for life Ac, after her death, upon trust as to the 
balan(!e of tin*. lega(5y for such per-sons as she 
shoidd by de(*d or will appoint, Ac as to the invost- 
numts for lior blood relations as she? should in like 
manner ai)point, Ac in dcfaidt of apxjointmcnt ftir 
lior next of kin. By her will made in Jan. 1917, 
W. gave the balance of the legacy, dcsci-ibing it as 
” the only paH t)f my money I can leave to other 
t.han blood relations,” to certain peraons. She 
then gave pecuniary legacies to several persons 
who wcu*e Koirie of her blood relations, including 
£50 to her sister Ac £000 to each of her two nephews 
sons of licr brother Robert, Ac directed the residue 
of her ’* money ’' otlier thai tlio aforesaid balance 
of the legacy to bn equally divided between her 
sister Ac her said two nephews. W. dhul in July, 
1917, Ac (pjestions arose as B) whether lier will 
exeiMjted }»ei’ special power Ac, if it did, whether 
her will was a fraud on the jiower to the extent 
of the benefits confeiTcd on the two neidiews. 
There w.as no evidence of a fraud on th<? jiower 
otlier than a letter written by W. in 1911 tx) her 
two niipiiews in which she in effect stated that in 
1891 sh(} verbally agreed with her brother Robert 
to appoint £2,000 to him or his family on con- 
dition that ho paid her an annuity of £80 per 
annum, & expressed her intention of carrying out 
the bargain : — Held ; (1) the will sufficiently referred 
to the sjiecial power ic to the subject matter of the 
power, Ac oxierated as an execution of the power ; 
(2) the lettor was admissible in evidence to show 
the motive which actuated W. in making the 
axqiointmonts of the two nephews, the onus was on 
them to show that she had abandoned her im- 
proper motive when she made her will, the onus 
was not discharged, Ac therefore the ax^pointments 
to them were a fraud on the power. — He Wbight, 
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POWEES. 


Scd, 9 . — Expression of intention to exercise potcers : 
Svib-sect, 3, B, d: C, (^).l 

Hegan V. BjiOOii, |192()J 1 C’li. 108 ; 88 L. J. Cli. 
462 ; 121 L. T. 549 ; 04 Sol. Jo. 21. 


C. Eeference to Property. 

{a) Jn General, 

656. Mode of expressing intention.] — A gene- 
ral gift, to operate as an execution of a power 
must either refer to the power or to the subject 
of it ; & a reference to part of the subject or to 
some of many subjects of the power, wUl not be 
sufficient to make a will operate as an execution 
of the power, where there is no other indication 
of an intfmtion to execute it. — Hughes v. Turner 
(1835), 3 My. & K. (566 ; 4 L. J. Ch. 141. ; 40 E. B. 


254. 

Annotatums : — ^Apld* Re- Nlcholl, Re Porklne, Nicholl v. 
I’erkins (1920), 12.'} L. T. C2. Befd. Boo <1. York v. 
Walker (1844), 12 M. & W. 591 ; innes v. Sayor (1851), 
3 ^oe. & G. 006; Hope v. Hope (1854). 5 GJR. 13; 
MincLln r. Mlnchin (1871), 19 W. U. 993 ; Mentd. Hughoti 
V. Hosking (1850), 11 Moo. 1*. 0. C. 1. 


557. .J — Howell v, Howell, Howell v. 

James, No. .526, ante. 

568. .] — Harvey v. Stracey, No. 869, 

post. 

559. .] — Wliere A. has a power of appoint- 
ment by deed or will over a cert^ sum of money,. 
& conceiving that she has power over a larger 
sum, appoints accordingly, sucli appointment is 
valid pro ianto, & bad only for the excess. 

Wliere testatrix made a bequest of a sum over 
which she lias a power of appoint aient only, but 
does not refer to the jiower, it is a good exercise 

the power, if she refers distinctly to the pro- 
perty, the subject of the power. — lie Hindie’s 
Trust (1859). 7 \V. B. 355. 

600. .] — Testator, after indicating liis 

intention of disposing of a sum of money over 
which he liad a power of appointment,- gave a 
poiiionof it to certain persons named, lie subse- 
quently dispos(‘d of the residue of Ids property 
without any reference to the power in question : — 
Held : the remainder of the sum under the power 
formed part of tlie residuary estate. — lie Comber’s 
Settlement (1805), 13 L. T. 459 ; 11 Jur. N. S. 
068; UW. B. 172. 

AmwUdum : — ^Apld. Re Nlcholl, Re I’crkliis, Nlcholl v. 

I'crkliis (1920), 125 L. T. 02. 

661. .] — lie Weston’s Settlement, 

Neeves V. Weston, No, 510, a7ite. 

662. .] — In order to exercise a special 

power of appointment there must be a sufficient 
expression or -indication of intention in the will 
or other instrument alh^ged to exercise it ; & 
eitlxer a reference to the power or a reference to the 
property subject to the power constitutijs in general 
a sufficient indication for the purpose. Where, 
liowever, two powers exist in reference to the same 
property, it may well be that a reference to the 
property will not indicate any intention to exercise 
more than one of the powers. 

Testatrix, by her will proved in 1909, gave 
one moiety of her residuary estate in trust for 
her duaghter, with a direction that the income 
thereof was to be held in trust for her daughter 
during her life, & after her death the capital 
thereof was to be held, subject to the appointment 
of any life interest to any future husband of the 
daughter as thereinafter mentioned, upon trust 
for the children of the daughter living at her 
death who being sons should attain twenty-one, 


or being daughters should attain that age or 
mai*^,‘with a provision that if no child sliould 
aU^fiin a vested interest, the share should bo hold 
in trust absolutely for such persons as tlio daughter 
should by will appoint, & in default of appointment 
for testatrix’s son ; & testatrix thereby empowered 
her daughter by deed or will to appoint for the 
benedt of any future husband who might survive 
her during his life or any less period all or any part 
of the income of her share. 

The daughter’s first husband died in 1910, the 
only issue of that marriage being a daughter, who 
was bom in 1898. In the year 1910 testatrix’s 
daughter married A., her second husband. She 
died in 1912, havii^ made a will whereby she 
appointed A. guardian of lier infant daughter & 
proceeded : “ I give, devise, appoint & bequeath 
all my estate, property & effects, whatsoever & 
wheresoever, both real &> pei-sonal, which I have 
power to dispose of by my will, to my said hus- 
band, A., absolutely, & 1 api)oint A. sole exor. of 
this my will”: — Held: the daughter’s will 
executed the special power of appointing the 
income of her share in favour of her second husband 
during his life. — Tie Ackerlby, Chapman v. 
Andrew, [1913] 1 Ch. 510; 82 L. J. Oh. 260 ; 
108 L. T. 712. 

563. Necessity for reference — When power not 
referred to.] — A peraon may execute a power with- 
out rciciting it, but necessary he should memtion 
the estate wliich he disposers of. — Re C^aswall, 
Ex p. Caswall (1744), 1 Atk. 559 ; 26 K. H. 351, 
L. C. 


Annotation: — Consd. Doo (1. Nowell r. Roako (1825), 2 

Ring. 497. 

564. .] — Though to effect the exocii- 

tion of a power by will a dirt^ct reference to the 
power is not necessary, the intention must dis- 
tinctly point to the subject of it ; as if something 
is included, which teslator had not otherwise than 
under the power ; & part of the will, unless applied 
to it, would be wholly inoperative. — ^Bennett v. 
Aburrow (1803), 8 Ves. 609 ; 32 E. B. 492. 



665. .] — Although a will docs not 

sitite that it is made in execution of a power, yet 
if it plainly refer to & comprise the subject of the 
power, it will bo deemed a good execution. — 
lIuNLOKE V. Geli^ (1830), 1 Buss M. 515 ; 39 


E. B. 198. 

566. “ All my personal estate ” — “ All my 
estate & Interest therein.”] — Distinction between 
property & power. Bequest of all money, stock, 
e^., & all other personal estate, to the sole use 
of testator’s wife for life, to be at her full, fi;ec, 
& absolute disposal during her life, without being 
liable to any account ; &, after her decease, cer- 
tain articles specified & £500 according to her 
appointment by will ; in default of appointment, 
to fall into the residue ; which was disposed of. 
An interest for life only ; with a limited power of 
disposition. Power of appointment not executed 
by general words in a will, “ all my personal 
estate,” etc., & ” all my estate & interest therein. 
— ^Bradly V. Westcott (1807), 13 Ves. 445 ; 33 


E B 861 

Annoiaiiona :^CoDMd. Doe d. Nowoll v. 

a 497 ; Lovell v. Knight (1831). 1 L. -T. Lh. 47. 
Pennock v. Pennock < 1871 ), L. IL 13 
, Re Gholmonddey (1832), 1 O. & M. 119. 


PART IV. SECT. 9. SUB-SECT. 3.— 
C. (a). 

666 i. Mode of erprc88in{i inteTtOon.] 


— Hutchinson v. Baird (1899), 1 N. B. 
Eq. Hop. 024.— CAN. 

t, Appotnimeni of tmtI of pro- 


erty--RiaM to participate in un- 


SCOT. 
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Part IV. — Exercise op Powers. 


567. Reference in codicil — Codicil revoking 
previous devise.]— M. devised all her lands, etc., in 
W^tley, in the county of H., to A. & his issue ; 
&; in default of issue to such uses as A. might by 
his will appoint : A., by a will mode in the life- 
time of M., devised all his lands in the parish of 
Worthen & elsewhere in the coimty of S., after 
several estates for life in tail, to his own right 
heirs in fee : & afterwards, by a codicil made after 
the dentil of M., revoked the devise of the rever- 
sion to his hcMr, in all other respects expressly con- 
firming the will, & then devised the reversion in 
fee of all his said lands in the parishes of Worthen, 
Westbury, & Cherbury, in the county of S., to 
B. ; A. had no other land in Westbury, exctipl* 
what ho took under the will of M. : — Jleld : the 
power of appointment was not W(dl executed by 
the codicil. — P owell v. liOXDALE (1810), 2 B. ifc 
Aid. 201 ; 100 E. B. 27:1. 

Annotaiion iropo v. ITopo (185J). 5 CUff. 13. 

568. Gift of legacies— Precise sum subject to 
appointment.] — Test^d-rix having, under her mar- 
riage seiil(»ment, a power, in default of issue, 
to appoint by her will a sum of £2,200, she by 
lier will, after reciting the pow(*r, proceeded 
thus : “ I give & bequeath,” several legacies, 
some to X’crsons absolut<dy, & others to peraons for 
life, after their deceases to i-lieir childi-en or other 
persons by substitution, amounting in the whole, 
to the jjrecise sum of £2,200, iis tx> all such n^al 
estates as she htul x>owor to d^sposf^ of under licr 
marriage setflemcnf-, or tlie will of her husband, 
she expressed lier desir<^ that the same shrndd 
des(*enfl to vest in her daughter, by the p^- 
ferabJo title of descent ; &, subjejct. lus aforessaid,* 
slie bequeathed the le^siduo of her ]jei’Sonal estate 
to her said daughter : — Held : the legacies were 
not gentu’al l(?giM;ies, payablii out of her general 
personal estat-<s but; W’orc int/cmded to bo given by 
testatrix, under a mistaken notion that. t-h(i 
execution of the powc^r was not restrictc'd ia tJie 
event of lun* dying without issue. — W at.kkh v. 
Laxton (1827), 1 Y. & J. 557 ; 148 E. li. 79:i. 
Ann/ttati<yfift : - (Tonsd. Williaiiiri r. HukIkih (18r>7), 21 Ufav. 

471. Apld. Jic Yoniiff, Tryc v, Hulllvan (1885), 52 L. T. 

754. 

569. .] — ^A. having a power to a])- 

point by will certain funds in such manner as he 
should think lit, lie, by his will, so oxecut<^d & 
attested as required by the power, gave & be- 
(pK'fithed to his relations sums of money, amount- 
ing in the? whole to prc‘cisely th<i sum of whu h Ikj 
had the powei* to dispose, but without any 
refert^nco or allusion in his will to the power, or 
any words indicative of his intention t-o execute 
it : — Held : the will was a good execution of the 
power. 

Qu, : if the ct., in deciding whether a will is a 
good execution of a power, can look at the state 
of testator’s property at the time of making Ids 
will, as a guide to his intention. — I ^jwnds v, 
Lownds (1827), 1 Y. & J. 445 ; 148 E. K. 745. 
AnnoitUiem : — Distd. Davies v. Thomfl (1849), 3 Do O, & Sin. 

347. 

570. .] — A settlement contained a 

power to tenant for life to appoint to children, 
or any one or more of them, two sums, one in 
Consols, the other in New £3 per cents. 

The tenant for life by Ids will, not referring to 
the power, gave to three of seven surviving 
children the money that he had in Consols & in 
tlie New £3 per cents. ; & he gave £100 to his 
grandson, directing that the three appointees 
should contribute it. 

The only property testator had was a sum of 
£144 Consols, his title to whicli was disputed at 
the date of the will, but which was afterwaids 


assigned io him, So his interest in the onc-cighth 
shart.^ of the trust fund of a son deceased during 
his life: — Held: (1) it was not his intention to 
I'ofer to So describes either of these two interests ; 
So therefore the will was a good appointment ; 
(2) the gift of the £100 to the grandson was a 
condition imposed on the appointees, &, as such, 
void, & the apiiointees took the whole trust fund. — 
Booke V. Booke (1802), 2 Drew. So Sm. 38 ; 31 
L. J. Ch. 030 ; 0 L. T. 527 ; 10 W. B. 435 ; 02 
E. B. 535. 

571. .] — Testator being entitled to 

real So pemonal estate absolutely, & having a 
power of apjiointmcnt over certain settled personal 
estate in favour of Ids children, gave by his will 
certain pccuidaiy legacies to the childrr^n. So then 
appointed the setth'd pi*oporty subject & charged 
with the legacies to ids childi'en. He also be- 
queathed k> devised Id *. ivsiduary personal and his 
real estate, subject to the payment of the legacies 
given by his will : — Held : the legacies given to 
the chihiren wc^ro in ilui nature of demonstrative 
legaidc^s, & that the settled piKipcrty was primarily 
applicable for tlic^ payment of them. — Disney v. 
Crosse, Eyre v, Parker (1800), L. K. 2 Eq*. 602. 

672. Donees’ own property insuffl- 

clent to pay legacies — No reference to power.] — 
Thci circiimKtancc^H that; testatrix had not nearly 
suttlcj('nt propcirty of Iut own t4> satisfy the legacies 
bequeathed by lier, &. that the legaiues ^ded 
together exactly amount('d to a sum over which 
she lia<l a powcjr of appointment, by will, held not 
sulTlcient gt'ouiids for d<.‘ci<ling that tlie will, 
executed befoii* the Wills Acts of 1837 (c. 20), came 
into operation, was n. good execution of the power, 
t.h(‘re being no reference to the power in it. — 
Davies v. Thorns (1849), 3 Do U. So Sm. 347 ; 18 
i.. ,1. Ch. 212 ; 12 J.. T. O. H. 551 ; 13 Jur. 383 ; 
01 E. B. 510. 

Out of only fund answering description.] — 

See. Nos. 59S-004, 

573. Bequest of “ all other my property.*’] — 

A will is deemed a gooil execution of a power, if it 
dispose of the subject of the power, although it 
does not rcifei’ to the iiower. The subject of tho 
power will pjiss by the words of “ all other my 
jii-operty,” if it be plain, from other expi-essions in 
the will, that, undiu’ these general words sho 
considered thf^ jiropcMiy under tho power to bo 
included. — WALKEit r. Maijkie (1827), 4 Buss. 70 ; 
:i8 E. B. 733. 

Anmitnthns : — Apld. liv David’s Vrn.d.s (1850). John. 495. 

Reid. lliiKrhoH r. Tunirr (1835), 3 My. & K. GUO; Re 

MatlIntpluy’H TnutH (18G2), 2 .iuliu. Ht. tl. 426. 

574. Partial reference — No other indication of 
intention.] — Hughes v. Turner, No. 656, ante, 

575. Devise of Interest in specUlo property.] — 
Testator devised t.o his wifci & three others, B., C., 
So D., fpfichold lands in trust for his wife for 
life, So after her decciase for tho use of bis three 
children for their lives, in equal shares. So to 
the lawful issue of their respective bodies for 
their respective lives only, in oquial shares, 
for ever ; &, in case of tho deatii of either 
of his said children without lawful issue, then 
upon trust for the survivors or survivor of them 
in equal shares for life only, or to their respective 
lawful issues in equal shares for life only ; &, in 
case them sliould be only one child then living, 
then upon trust for such only child for life only. 
So for the lawful issue of such only child for life, 
in equal shares ; & if but one issue of such child, 
then to such only child’s issue, for life only, So the 
heirs of his or her body for ever ; but in case there 
should not be any lawM issue of such child or the 
child of such child, then over. Either of testator's 
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Sect, 9. — Expr&mon of intention to exercise powers : 

Svib-sect, 3, C, (a) (&).] 

children who Bhould marry was to have power to 
make a settlement of his share, with the consent 
of his mother, for the lives of the parties, & the 
lives of their issue, with remainder over in tail. 
By a second codicil annexed to his will, reciting 
the above devise, testator devised the premises 
after the decease of Ids wife to B., C., & D., upon 
trust for the equal use of Ids three childron as 
tenants in common for ninety-nine years from the 
day of Ids decease, if they or cither of them should 
so long live ; & from & after the determination of 
that tcjrm, & in the meantime subject thereto, to 
the trustees in fee, to preserve contingent re- 
mainders ; with power to testator’s daughter, if 
unmarried, to devise one-third part in fee or for 
life ; & the uses, subject to those in the codicil 
declared, which were expressed in the will, as far 
as the rules of law would permit, were to be can-ied 
inUy perfect execution. By other codicils, C. 
James & another were appointed trustees in lieu 
of C. & D. Testator’s widow & 0. James alone 
ficted in execution of the trusts of the will & C. 
James died in the lifetime of the widow, intestate, 
leaving an ^eldest son his heir-at-law. Testator’s 
daught(*r died uumanded, &> without any reference 
to the power given her by the will, devised all her 
then present & future right & interest in the 
propej'ty m question to her mother. Testator’s 
widow by her will, after various devises & 
bequests, gave &> devised the residue of her estate 
& effects, both real & personal, < (ually between 
her grandchildren ; — Held : the will of testator’s 
daughter op(;rated as an appointment in exercise 
of the power over her one-third part of the estate. 
— ^Brooke v. Turner (1830), 2 Bing. N. O. 422 ; 
1 IJodg. 440 ; 2 Scott, Oil ; 132 E. Jl. 105. 

676. Devise & bequest of “ my property.**] — 
A. having a power of appointment by will, of a 
sum of £4,000 bequeathed several pecuniary 
legacies, which greatly exceeded the amoxmt of 
her estRte, exclusive of the £4,000, & then be- 
queathed t-o L. all other her iiersonal estate, & 
over which she? had any disposing power. The will 
did not contain any reference to the £4,000 or to 
any power of appointment ; — Held : the power 
was well executed by the residuary bequest, & 
L. was entitled to the whole sum of £4,000 to the 
exclusion of the legatees. — Lowe v, Pj<:nnington 
(1840), 10 L. J. Oh. 83, L. C. 

577. .] — Under a marriage settlement 

dat(^d in 1840, power was reserved to the husband 
to appoint, after the death of his wife, if she should 
survive him, “ so much ” of a particular freehold 
estate settled by him “ as shall not <»xcced the 
annual income of £300,” to the use of the children 
of the maniage, tlie same to be, in default of 
appointment, for the use of the children equally. 
The residue of the estate to be to the use of the 
husband, absolutely. By his will the husband 
gave, devised, & bequeathed ” the whole of my 
property real & personal, consisting of a farm,” 
describing the freehold estate above mentioned, 
“ & whatever may devolve to me by virtue of the 
nmrriage settlement,” to a trqstee, upon trust, 
after the death of his wife, for his five children, 
in tmequal shares. He further gave to the trustee 
a discretional power either to divide the income 
of ” my entire property ” according to the pro- 
^lons before m^e, or to sell the whole, & divide 
the proceeds ; — Held : the will did not operate 
as an exercise of the power of appointment. — 
W 1 T.DBORE V. Gregory (1871), L. R. 12 Eq. 482 ; 
41 L. J. Cli. 120 ; 19 W. B. 967. 


678. .] — If testator manifests an intention 

to exercise by his will a special power of appoint- 
ment by reason of his making some gifts of property 
which he describes as ” my ” property, but the 
words of which gifts cannot be satisfied unless 
they pass property subject to the power, the ct. 
will assume that he intended also to exercise the 
power in the case of other gifts in the will which are 
capable of passing other property subject to the 
ower, although the words of gift can be satisfied 
Y means of property belonging to testator 
himself. Testator had under a settlement a 
special power to appoint by will two estates at B, 
& at S. respectively, & also some shares in the B. 
colliery. By his will he made gifts of ” my 
estates at B.” & of ” my estate at 8.,” & he made 
another gift of “ all my share & interest in the B., 
H., & W. Colliery cos.” He liad no property of 
his own at eitlier B. or S., but he had some shares 
of his own in the B. colliery : — Held : the will 
operated as an exercise of the power, not only as 
regarded the estates at B. & 8., but also as 
regarded thci settled shares in the B. colliery. — 
Re Wait, Workman v. Petgrave (1885), 30 Ch. 1). 
617 ; 54 L. J. Ch. 1172 ; 53 L. T. 336 ; 33 W. Tl. 
930. 

AnnoUdien : — Oonid. Re NIoholl, Re Perkins, NIcholl v. 

Perkins (1620), 12r) L. T. 62. 

579. Money In books of Governor & Company 
of Bank of England ** — Consols.] — Stock in the 
funds held in trust for the wife for life, with 
remainder as the liusband should appoint, & in 
default tiO his exors., administrators, or assigns : — 
Held : not to pass under the will of the husband, 
by the words “ money he might liave in the books 
01 the Governor & Co. of the Bank of England.” — 
Howetx V, Gayt.bb (1842), 5 Beav. 157 ; 11 L. J. 
Ch. 398 ; 49 E. B. 637. 

580. Property derived from two sources — Ap- 
pointment of property from one source.] — Testator 
being entitled to certain personal pmperty, derived 
indirectly through the wills of A., & of his father, 
settled paii of it on his marriage, with a power of 
appointment among Ids (diildren, leaving a frac- 
tiomil i)art in himself. He made his will “ giving 
& bequeathing ” all the personal estate that h(^ 
derived through the will of his father to his two 
daughters, exclusively of liis other chikh'cin : — 
livid: the fractional part reserved to himself 
satisfied the lai^age of the gift, & it was not an 
execution of Ids special power. — Noel v, Noel 
(1859), 4 Drew. 024 ; 7 W. B. 572 ; 02 E. 11. 239. 
Annotation : — OODSd. Kooko v. liuoko (1862), 2 Drew. & 8m. 

38. 

581. No property corresponding to reference.] — 

Testamentary power to appoint a trust fund 
among all or any of donee’s children. Bequest by 
donee as follows : ” All my personal estate upon 
trust to pay all just debts & funeral expenses ; to 
pay to my daughter E. £19 ; & to my daughter J. 
the whole of my furniture & household effects ; & 
as to my money in the funds, & all my residue of 
my personal estate ” upon further trusts for the 
benefit of J. a 

At the date of the will & of the death, testator 
had no money in the fimds, & the trust fund con- 
sisted of a sum of Consols : — Held : the will was 
not an appointment. — Re Mattingley’s Trusts 
(1862), 2 John. & H. 426 ; 70 E. R. 1125. 
Annotation: — Oonsd. Re Mills, IVIUls t?. Mills (1886), 34 

Ch. D. 186. 

582. Augmentation of trust fund by donee— - 
. Appointment of trust fund — Whether appointment 

of augmentation.]— (1) A sum of Consols was 
vested in the trustees of a marriage settlement, 
s upon the usual trusts, for the husband & wife 
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successively for life, with remainder for the benefit 
of the children. Tlie husband directed the 
bankers who received the dividends & paid them 
to him under a power of attorney from the trustees, 
to invest an additional sum of £2,000 (bnsols in 
the names of tlie same trustees, so that they might 
receive the dividends as before. 'Jlie bankers 
invested the sum as directed, & paid the dividend 
of the aggregate fund to tlie liusband during his 
life. No notice was given to the trustees of the 
fresh investment : — Held : tliere was no resulting 
trust of the sum of £2,000 for i/he husband, but that 
it became subjcu;t to the tnists of the settlement 
as an augmentation of the trust fund. 

(2) A fund was vested in trustees on the usual 
i/inists of a marriage Bcttlomcnt. Tlie liusband 
added a further sum of £2,000 as an augnientation 
of ihe tnist fund. Four yc'ars afterwards the 
liusband &. wife, undei' a jiower in the settlement, 
appointed the original fund, “ or the tiaist fund 
& property representing th(^ siune,” to two of 
their cliildren //r/rf : the appointiiumt passed 
only the original fund, k- not the augmentation. — 
Rc CuRTEis’ "JOUSTS (1872), L. K. 11 Fq. 217 ; 11 

.T. th. 031 ; 20 L. T. 803. 

583. ** All property over which I have power 
to appoint.”] — A. married K. who was a widow 
with three children i.hen infants. By the settle- 
ment made previous to their marriage property 
was assigned to tmstecs on trust for 13. for life or, 
in <!ase she should survive A., during widowhood 
with remainder to A. foi* life with nunainder on 
trust for such of the childriui then living of E. k 
such (diild or such of the children of the intended 
marriage as b(nng a male or males should attain* 
twenty-one, or being a ftjmiile or hunales should 
alXain tliat age or marry, in iiqual shari's, if more 
tliari one, as tcuiants in common & if there should 
be no ol)j(*ct of th(i preceding trust who should 
acquire a vested interest in the trust funds, then 
in trust for A. absolutely. At the end of the settle- 
ment came this further pi'oviso, that if there should 
be no child of the intendinl marriage who should 
atf/ain a vested int-<irest in the tinjst funds, A. should 
have power, subject/ to E.’s life estfiU^, by deed or 
will to dispose of tlie trust funds to such persons 
k in sucli manner as he should think lit. F. died 
k then A. died. B.’s three children k two 
children of A. k E. survived. A. by his will 
cliarged all his real k personal estatci with payment 
of his debts k legacies, k he gave, devised k be- 
queathed all his estate k effects, both r<jal, lease- 
liold k personal or over which by virtue of any 
deed or instrument Ik? had any powers of appoint- 
ment or disposition, including, among other things, 
all his estate k interest under or by virtue of the 
settlement made on his marriage with Ids late wife, 
to trustees on trust for sale, k to divide the pro- 
ceeds equally betweiin the two children of A. k E. 
to be iiaid to them respectively at twenty-om? : — 
Held : (1 ) tliere was no repugnancy in the proviso 
giving the power of appointment to A., k the 
power was well exeridsed by A.’s will ; (2) two of 
the children of E. who had attained twenty-one 
were I'espectively entitled to one-fifth iiart of the 
trust funds, subject only to the contingemey of the 
two children of A. & E. dying under twenty-one. — 
Bradley v. Bury (1864), 10 L. T. 868 ; 10 Jur. 
N. 8. 937. 

5g4. .] — Re Cooper, Cooper r. Cooper 

(1896), 40 Sol. Jo. 416. 

585. Effect of word “ appoint ’’—Property only 
referred to In the mass.] — Testatrix who had a 
special power of appointment among her children 
by her will gave, devised, bequeathed, & appointed 
alt her real k personal estate not thereby otherwise 


disposed of, including all property over which she 
had a power of appointment, unto her trustees upon 
(jertain trusts, including a trust to pay tlie income 
to licr liusband for life, k fi*om k after his docej^o 
ill trust for all licr cliildren in equal shoi-cs :~Hcld : 
testatrix by dealing with all her property in the 
mass could not be consid<?i*od to have shown an 
intention Ix) exercise her special powei’S, although 
she used the word “ appoint .” — Ite 
Sanderson r. Sanderson (1912), 106 L. T. 20; 
56 Sol. Jo. 291. 

586. Two powers In reference to same property 
— Whether reference to property shows intention 
as to both powers.] — //c Ackerley, CJiiapman v. 
ANDiiKW, No. 562, ante. 

587. Appointment of part of property— Whether 
remainder appointed by inference.] — ^riie mere fact 
that the donee of a spiHual power of appointment 
has dealt with part/ of the appointable property 
is not c^noiigh tD justif} the infortmee that in other 
parts of t'he document ho is dealing with the rest 
of the property. — He, Nicnoiii., Re Perkins, 
Nicholl V. Perkins (1920), 12.5 E. T. 62 ; ttub nom. 
J2c Nicoll, Rc Perkins, Nicoll v, Perkins, 
65 Sol. Jo. 8. 


(6) Donee With or Without Other Property Answer- 
iny Heference, 

588. Donee without other property answering 
reference.] — E wart v, Ewart, No. 379, ante, 

5g9. Mixed realty & personalty.]— A ferne 

covert in pursuance of a ])owcr reserved to lier in 
the marriage settlement., devises different parts of 
the s(?itlod estate, k also lands aft/iT purchased 
by her with the produce of it, t/O scsvcral pei*sons ; 
& gives all the rest of her propcirty to licr residuary 
l(‘gat/eo, k exor. :--Hcld : by the residuary clause, 
both real, k personal estate passinl as by appoint- 
ment. — Churcuill V, Dihhen (1754), 9 Sim, 
447, n. ; Keny. Ch. 08 ; 90 E. K. 1310, B. C. 

AnvMotinns .'—COLsa. Anlli* 

2‘Mi ; Field v. Moon? (I8r.r)), 7 Do (I. M. & (i. (»«1. ApW. 
Shelfopd V. Aolaiul 0850 ), bojiv. 10 ; A.-(J. i. WllWii- 
Hon (1800). 14 L. T. 725. Refd. 

1 Drew. 72 ; AtcLiHou i’. Le Mann (185'J), L, J. O. n. 
303. 

590 . .] — Devisii by A. of his real 

estate to be sold, k the produce, with the- personal, 
to Ills wife for life, witli jiower to hf?r, 1x) aj)r)oint 
a moiety by deed or will, (‘xecutx‘d in tin; presence 
of two witnesses. "^I^he c^statx? was not. sold : 
the wife having no ottuT real est-at/i?, by will duly 
executed to pass real estate, gave? specific legacies, 
some described to have been lior liusband s ; 
k devised ” all the rest , I'esidiie, k i-emainder of her 
estate k effects of what nat/Ui’o or kind so ever, 
k whether real or iiersonal, k all her plate, linen, 
china, k other iit(?nsils which she should bo pos- 
sessed of or interested in, or entitled to, at her 
decease,” to B. for his own use k benefit, & 
appointt?d him exor. I’lie power, as to the moiety 
of the real k personal estaUs is wcdl executed by 
tlie residuary clause. — Stani>en v. Macnab (1797), 
6 Bro, Pari. Cas. J93 \ 2 E. H. 1021, 11. L. ; 

H. C. sub nom, Standen v, Standen (1795), 

Ilttlcs ^Oi/iKcnirn (1796). 3 Voa. 
299. Distd. Lttiigham v. Nermy (1797), 3 Vob. 467 , 
Iloe d. lieado v, Iteado (1799). 8 Term Hop. 118. Expld. 
Bmdly i. Wrsteott (18(J). Von. 445. CoMd. Bullook 
V. Fladirato (1813), 1 Voh. 8c JJ. 471. Distd. Jouob v. 
Pnmr M818) I WIIh. Cb. 24. • Apld. LowiH fj. Lcwellyn 
fi82Tl Turn* k Jl. 104. Consd. Do<J d. Nowell V, IXoako 
(1825)! 2 Birig. 497 ; Hongbam y. Saudya (1827), 2 
95 iSistd Lovell r. Knight (1831), 1 L. J. Oh. 47. Rold. 
LempriOTo’e. Valpy (183i!), S 81m. I®* 
ri832) 8 Bing. 214; Dummer e. Pitcher, lltohor «- 

Dummer (1833^), 2 My. & K. 262 ; Mo^oo 
(1840), 11 Sim. 260 ; Evans ». Evans (IH^). 23 Beav. 1. 
Montd. Rl«?hton v. Cobh (1839), 5 My. & Or. i4o. 
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Sect, 9. — Expression of intention to exercise powers : 

Svh -seet, 3, C, (h ) , & 7>.1 

591 , .] — Testatrix having by her 

marriage sotiJeineiii* i>ower by will or deed to 
appoint certain funds, but it not appearing that 
she was possessed of any other property, by her 
will dated in 1822, not referring in terms to the 
power, gave “ all her property & estate whatso- 
ever &: wheresoever, & of what nature, kind, 
quality soever the same might be,” to her husband 
his exoi-s., administrators, & assigns, for his 
their own use &; benefit absolutely : — Held : an 
(ixecution of the power. 

Although the words of the will do not mention 
the paHicular fund which was subject to the 
power, as it does not appear she had any other 
property, there was none other on which this 
will would operate (Stuaut, V.-C.). — A.-G. v. 
Wilkinson {I860), L. R. 2 Eq. 816 ; 14 L. T. 
725 ; 12 Jur. N. S. 593 ; 14 W. 11. 910. 

Amuifntion Distd. Humphepy v. Humplicry (1877), 3G 

h. T. «1. 

592. Realty.] — Watxop v. Portsmouth 

(Lord) (1752), Sugden on Powers, 8th od. App. 
916. 

Avvntntion Distd. Lovell v, Knight (1831), 1 L. J. Cli. 47. 

693. .J — Testator having a power 

of appointinont over certain freehold & copyliold 
estates, being seised of other freehold estates, 
devises all his freehold & copyhold estates, 
Avithout reference to the powcir : — Held : an 
execution of the power as to the copyhold 
estates, but not as to tlie freohoh^ estates which 
were subject to i.hc poMXT.— Lkwis v. LiEWELLYN 
(1823), Turn. & It. 104 ; 37 E. K. 1034. 

AnnoUiiims : — ^Apld. Napier r. Napier (182G), 1 Sim. 28. 

Gonsd. Hugh(‘8 v. Turner (1833), 3 My. & K. 06G ; Innos 

V, Sayer (1851), 3 Mat;. 6c Q. GOG. Reid. Lovoll v, Knight 

(1831), 1 L. J.Oh. 47. 

694. .] — (1) Where a donor recom- 

mends or dii'ccts, that the donee, at her death, 
shall give his personal ])roperty to such of his 
family or such of his redations as she shall think 
lit, tli(? donee has a i>ower to select the objects 
of h(‘r bounty amongst his ridntions or family, 
tliougli not within tlie degin^e of next of kin. 
(2) If the donee does not (^xercise the power, the 
word “ iHdations,” or ilu^ wor<l ‘‘ family,” will be 
construed “ ntjxt of kin,” unless the special ex- 
liri^ssions of the donee have a different import. 

(3) It is well settled that if a donee of a power 
has iio freehold estate except that which is the 
Rubjo(’,t of the power the will of the donee giving 
fitxdiold estat-e witli it so far doomed an execution 
of tlie power. . . . Tliem is no distinction between 
free ‘holds & leaseliolds in the natiu« of the subjects. 
... A general gift of money’s securities for 
moneys & other personal chattels . . . stand on 
very different principles ; A as to them the will 
must refer lo them as the subjects of the power 
or they will not pass (Leach, M.R.). — Grant v. 
Lynam (1828), 4 Russ. 292 ; 6 L. J. O. S. Ch. 
129 ; 38 E. R. 816. 

A nnoUUions : — As <o (1) Reid. JRr. Doakin, Starkey v. Eyres, 

[18U1] 3 Ch. 665. UcncraHy, Mentd. Llley v. Hey (1842), 

1 Haro, 580. 

695. .] — S. was seised of lands in 

the county of Surrey, as to one . moiety in fee by 
descent. The other moiety was limited to her for 
her life, with a power to appoint an estate in fee 
by dtjed or will, with remainders over in default 
of appointment. S. by her will devised all her 
freehold estates in the county of Surrey to J. 
for life, on the condition, that out of the rents 
ho should keep them in repair. At his death the 
lands chargeable with an annuity were by this 
'vill devised to the children of J. with remainders 


over. R. died, leaving J. surviving ; & she, at 
the I’espective times of making lier will & her 
death, had no other lands in Siurey but those 
before stated. Upon the ai‘gumcnt of a special 
verdict, stating these facts, held in the Ct. of 
Common Pleas, that this was a valid execution of 
the power : but this judgment was reversed in 
the Ct. of K. B. 

In no instance has a power or authority been 
considered as executed unless by some reference 
to the power or authority or to the property which 
wafiT the subject of it, or unless the provision made 
by the person entrusted with the power would have 
been ineffectual, would have had nothing to operate 
upon, except it were considered as an execution 
of such power or authority (Alexander, C.B.). — 
Roake V. Denn (1830), 4 Bli. N. R. 1 ; 1 Dow. & Cl. 
437 ; 6 E. R. 1 ; sub nom, Denn d. Nowell v. 
Roake, 0 Bing. 475, H. L. ; affg. (1826), 6 B. & C. 
720 ; re\)sg, 8. C. sub nom. Doe d. Nowell v. 
Roake (1825), 2 Bing. 497. 

Annotations Doe d. CaUlocott Johnson (1811), 7 

Man. & G. 1047. Oonsd. Re Mills, Mills v. Mills (188«;), 

34 Ch. I). 186. Re!d. Lovoll v. Knight (1831). 1 L. J. Ch. 

47. 

696. .] — CuRTKis V. Keniuck, No. 

243, ante. 

697. Leaseholds.] — Grant v. Lynam, No. 

594, ante. 

698. Legacies.] — Mackinley v. Slson, 

No. 149, ante. 


599. __ — .] — A. was^ at the date of her 

will, entitled for life under her marriage settle- 
ment, to the dividends of a sum of Consols, wiili 
a power of appointment over a f)ortion of such 
Consols, which, in default of appointment, was to 
go to her next of kin living at her death. She 
was also entitled for life under the will of her hus- 
band to the dividends of £10,000 Consols, & of 
various other stocks, with a power of appointment 
by deed or will attested by two witnesses over 
one-third part of such sums, & in default of 
appointment the stock was limitod to other parties. 
By an unattested will not referring to the powers, 
she gave four several sums, amoimting to £3,000 
Consols, “ in the 3 per cent. Consols ” to four 
charities, & “ the remainder in the 3 per cents.,” 
& in the other stocks in the settlement, naming 
them, to other parties: — Held: (1) the will 
operated as an execution of the power under the 
will of Uni husband, &, also, that the words 
“ the rtimainder in the 3 per cents.” sufficiently 
showed that th(i legacies previously given were 
pait of a larger amount of stock in that specific 
fimd, & whether the specific stock referred to might 
mean stock which testatrix might purchase be- 
tween the date of her will & her death, or stock 
existing at the date of her will, still the gifts wcr(i 
specific. 

(2) Where a gift is primd facie specific, evidence 
of the state of the property at the date of the will 
is admissible. 

(3) A power well exercised in other respects 
will, in favour of charities, be deemed to'be an 
effective execution of the power, although the 
form in which the power has been exercised has 
not conformed to the requisitions imposed by the 
instrument creating or giving the power. — ^I nnbs 
V. Sayer (1861), 3 Mac. & G. 006 ; 21 L. J. Ch. 
190 ; 18 L. T. O. S. 129 ; 16 Jur. 21 ; 42 B. R. 
393, L. C. 


innotaiions: — As io (1) 0onid.^iichin r. Mlnohln (1871), 


Eyston, [18941 3 Ch. 595. 


600, .] — Shelford V. Acland, No. 


401, ante. 



459 


Paet IV —Exercise op Powers. 


“ 7 — 7 •]- 7 A power to appoint amonf? 

such of testator’s children as should bo living at 
the death of the donco of t-he power, in such pro- 
portions as the donee of the iiower should dii’ect, 
does not authorise an exclusive appointment to 
one or more of the objects. 

Testatrix having a power of appointment over 
a fund originally invested in £3 10«. per cent, re- 
duced annuities, wliich at the date of her will 
were reduced to £3 per cent, annuities, be- 
queathed to two objects of the power £10 sterling 
each, & to C., the other obj(»ct of the power, 
“ all the residue of her property to be found in 
the £3 108. per cent, reduced bank annuities, now 
reduced to £3 5s. per cent., & all other property 
whatsoever & wheresoever to be by the said O. 
possessc^d & enjoyed absolutely during the term 
of her natural life, & to be disposed of as she should 
tliink fit at lier death : — Held : (1 ) the power 
of aT)pointment was well exercised ; (2) O. was 
absolutely entithid to the fund subject to payment 
thereout of the two sums of £10 each to the other 
objects of the power . — Jie Davids’ 'I’ruhts (1859), 
John. 496; 29 L. J. Ch. 110; 1 L. T. 130; 0 
.Tur. N. 8. 94 ; 8 W. R. 39 ; 70 E. R. 517. 
AnnMmnti: — A a to (1) Distd. Rc Matiinglcy’s Triisis 

(1802)^ 2 Jdhri. & H. 42G. As to (2) CoilSd. Humble v, 

liowmaii (1877), 47 L. J. Oh. iVi. UeneraUu, Reid. 

Freeland v. Poamoii (1887). L. K. 3 658. 

002. .] — Testatrix having a life 

int<irest in a sum of Consols, with a power of 
appointing the same among her children, who were 
to share equally in default of appointment, by 
her will made in 1804, wliich contained no ^•efe^cul(^e 
to the power, bequeathed all money belonging to 
her in Consols, & all the money that she might 
die poss(}SS(h1 of, to her two surviving cliildren, 
two having previously died, & to a stranger to 
the powei% in equal shares. ^J^istatrix xiosscsscd 
no Consols or other stor^k other than that subject 
to the power : — Held : the will was a valid exercise 
of the power as to the two-thirds bequeathed to 
the surviving childrcin, & the remaining third went 
to those entitled in default of appointment. — 
Re Guaiwick’s Trusts (1805), L. R. 1 Eq. 177 ; 
35 Reav. 215 ; 11 Jim N. 8. 919 ; 55 E. R. 877. 
Annottiiion : — Refd. Rc Strachan, OuiiHton v. buckler 

(1005), <»U Sol. Jo. 75. 

603. .] — Re Stracifan, Causton v. 

Ru( ivLKJi (1005), 50 Sol. Jo. 75. 

604. .] — Re RxtctvLer, Causton v, 

BiTrTa.ER (1905), 50 Sol. Jo. 75. 

605. Donee with other property answering 
subject-matter.] — Orn? having iiower to appoint 
lands by will amongst children ; & having other 
lands ; by his will, not referring to the power, 
gives legacies to his several children ; & then 
devises all the rest, residue, & remainder of his 
lands, etc., & i)cu*sonal estate, after payment of hi^ 
debts, legacies & funeral exxienses, to his eldest 
son : — JJeld : the power was not thereby executed. 
— Doe d. Hkllings v. Bird (1809), 11 East, 49 ; 
103 E. R. 922. 

Annotaiions .—ROd. Re Mills, AUlls v, MUh (1886). 34 

Ch. D. 186. Mentd. Culloy v. Doe d. Taylurson (1840), 

3 Per. & Dav. ,539. 

606. .] — Roake V, Denn, No. 595, ante. 

607. .] — Testator makes a general devise 

of all his lands in nine parishes ; in live of them he 
had only lands in fee ; in three others he had only 
lands over which he had a power of appointment ; 
in the other he had lands in fee, & also lands over 
which his power extended ; all the lands pass by 
his will, except the lands in the latter parish which 
were subject to his power. — N apier v, Napier 
( 1826), 1 Sim. 28 ; 6 L. J. O. S. Ch. 66 ; 57 E. R. 
489. 

Ani^ataiiona: — Oolisd. Lovell v. Knight (1831), 1 L. J. Ch. 


47. Dutd. Innc8 v. Sayor (1851 ), 3 Moo. ft G. 606. Reid. 

ITiighoH »». Tumor (1835), 3 My. ft K. 666 ; Hoiie d. Hope 

(1854), 23 L.T.O.S. 313. 

608. .] — A. settled lands of which he was 

seised in fee, to such uses as he should appoint by 
deed or will, in default of aiipointment, to the 
use of himself for life, with remainder over. After- 
wards, A. devised all his real estates whatsoever 
& wheresoever & all his estates, right, title 
interest therein, & all leasehold promises what- 
soever, to which ho might bo at the time of his 
decease entitled, & all his household furniture, 
money, etc., & all other his real & personal estate 
whatsoever & wlioresoover, upon certain trusts. 
At the time of making the will, & also at the time 
of his death, A. was seised in fee of lands besides 
those subject to the power ; — Held : the devise 
Wiis not a good execution of the powi^r. — Davies 
V. WiLOAMS (1834), 1 Ad. & El. 588 ; 3 Nev. & 
M. K. B. 821 ; 3 D. J. K. B. 217 ; 110 B. R. 1332. 

609. .1 — Jjeaseholds wei*e settled on A. 

for life, with remainder to his wife, for life, with 
remainder to such child or children as he should 
appoint, ft in default amongst them equally. A. 
renewed tlio leases in his own name, ft by his will 
confirmed the settlement, & gave all “ his free- 
holds ft leaseliolds ” to his son, & a legacy to his 
daughter ; he died, liaving oflier leaseholds 
besides those settled : — Held : the will was not 
an execution of the power. — 'J ’anner v, Ei.worthy 
( 1811), 4 Boav. -187 ; 5 .Tur. 1099 ; 49 E. R. 427. 

D. Admissibility of Evidence relnling to State of 
Properly, 

610. Where evidence admissible.] — Lownds v, 
Lownds, No, 509, ante, 

611. Realty.] — Parol evidimci^ is not ad- 

missible f/o show the inadequacy of the x>ersonal 
esf'ato of testatrix to satisfy the purposes of the 
will ; but with regard to real estate, x)arol evidence 
would be admissible for that purpose, if an inten- 
tion to pass realty ayipcai’ed on the will. — Jones v, 
Curry (1818), 1 Swan. 00 ; 1 Wils. Ch. 24 ; 30 
E. R. 300. 

Annotations : — Be!d. Doo rt. NdwcjU v. Roako (1825), 2 

Bln^. 497; Hougrbaiii v. SamlyH (1827), 2 Him. 95; 

Lovoll r. Knight (1829), 3 Sim. 275 ; Lompriore «. Valpy 

(1832), 5 Slin. 108 ; Iiiik'h o. Snycr (1851), 3 Moo. ft Q. 

606 ; EvariR v. Evans (I85C), 23 Roav. 1 ; Rr. Mills, Mills 

V, Mills (1886), 34 Ch. D. 1 86. Mentd. Parker v. Mawhaut 

(1842), 1 y. ft C. Ch. C;uH. 290. 

612. .] — Grant v, Lynam, No. 501, 

aide, 

613. Onus of proof.] — (1) A. de- 

vised a messuage, etc., to B. ft hip assigns, for life, ft 
from ft after his deciiase, U) the use of all or such 
one or more of the child or children of B. lawfully 
to bo begotten b> (sommenco ft tiakii (ilTect at such 
times ft in suith shares, iminner & form, ft for such 
estates ft interests, ft subject to such payments, 
conditions, ft limitations, as B., by any deed or 
writing, or by his last will, etc., should direct, 
limit, a])i)oint, eU;., ft, bir want of such appoint- 
ment, to the use of all & every the son ft sons, 
daughter ft daughters of B., as tenants in common 
in tail, with cross remainders, ft for want of such 
issue, to C. in tail. B., by his will, gave, devised, ft 
bequeathed all his real ft personal estate, to trustees, 
on tnist to pay ft apply the clear yearly rents ft 

E rofits of his real estate as follows, one-third to 
is wife for life, if she should so long continue his 
widow, ft the other two-thirds unto ft for the bene- 
fit of ills thi’ee sons in equal shares ft proportions, & 
to be paid ft applied to ft for their benefit ft ad- 
vantage, or the benefit ft advantage of the survivors 
or survivor of them, ft the issue of such of them as 
should die leaving lawful issue, in such manner as 
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the trusteoH or tlic survivor of them slitmld tliink 
proper ; &, in case two of Iiis sons should die 
without Icavinp: issue, tlicn he pave & devised liis 
real estate tlie survivinj? son, his heirs & assigns 
for ever : — Held : this will was not a good execu- 
tion of the power, inasmuch as it contained no 
reference to the power, or to the property that was 
the subject of the power, or to anything from 
which it could naturally be inferred that B., in 
framing liis will, had the power in his contempla- 
tion. 

(2) No evidence was given at the trial by either 
paiiy, as to whether or not B. possessed any other 
real estate upon which his devise could operate : — 
Held : the onus probandi rested upon tlie party 
S(^t<>ing up the will as an execution of the power, 
At it lay upon him to esliiiblish the negative pro- 
position that B. x^essi^ssed no such proi)erty. — l)oE 
d. (JAT.DEC 01 T V, Johnson (1844), 7 Man. Ac (I. 
1(H7 ; 8 Scott, N. R. 7«1 ; 14 L. J. C. P. 17 ; 4 
L. T. O. S. 172 ; 185 p]. B. 425 ; sub nom. Doe d. 
(’oLDEOtTTT V, Johnson, 8 L. T. O. S. 37. 

614. Personalty.] — .Tones v, Curry, No. 

615. — .] — Grant v. Lynam, No. 504, 

ante, 

615. .] — Tnnes V. Sayeu, No. 590, 

ante. 

617. Gift not specific.] — Re ITuddle- 

STON,- Bruno v, Eyhton, No. 601 . ante. 

Surrounding circumstances as e 'idence of Inten- 
tion.] — See Nos. 512-515, aide. 


8uB-si^rT. 4. — W If ERE Donee has both Power 
AND AN Interest. 

618. Whether property passes by virtue of 
ownership or of power.]— Feoffment to such uses 
as tlie feoffor shall apyioint by will, the use vests 
in the feoffor till declaration made according to 
the powei* ; after declaration, the estates limited 
shall take effect by force of the feoffment ; the 
will is but declaratory. If in such case the 
feoffor by his will devises the land itself as owner 
of it, without any reference to Ids authority, the 
land shall pass by the will. A feoffment to the 
use of a man’s will,.& to the use of him Ac his 
heirs, is all one. If the will as sucli would bo 
inoperative to i)ass the land, the devise shall 
operate as a limitation of the use by virtue of 
the power. — Olere’s Case (1600), 6 Co. Rep. 
.17 b ; Jenk. 200 ; 77 B. R. 270 ; sub nom. Cleer v. 
Parker, Cro. Eliz. 877 ; sub nom. Parker v. 
Clere, Moore, K. B. 507 ; sub nom, CrJ3RE v. 
Parker, Cro. Jac. 31. 

Annotations: — Oonsd. King v. Welling (1072), .1 Kob. 95 ; 
Leioeeter'H Case (1070), 1 Vent. 278 ; Thuinlinson v. 
Dlghton (1711), 10 Mod. Kcp. 31 ; Fitzgerald v. Kauoon- 
iKJigti (1729), Mtz-G. 207 ; Buckland v. Barton (1793), 2 
Hy. B1. 130 ; Standon v. Standen (1795), 2 Voh. 589 ; 
Maimdrell v. Maimdroll (1805), 10 Vch. 240 ; Itoo d. 
Berkeley v. York (Archbp.) (1805), 0 East, 80 ; Morgan 
d. Sunnan v. Sumian (1808), 1 Taunt. 289 ; Langley v. 
Snoyd (1822), 7 Moore, C. 1\ 105 ; Logan v. Bell (1845), 
1 C. B. 872. TBM. Lovios’s Gaso (1613), 10 C)o. Rep. 78 a ; 
Colt & Glover v. Coventry & Llohffeld (Bp.) (1617), Hob. 
140; Alford's Case (1602), O. Bridg. 584 ; Wlgon v. 
Garret (1076), 3 Kob. .536 ; Parker v, Kett (1701), 1 Ld. 
Raym. 058 ; Orby v. Mohun (1706), 2 Frooin. Ch. 291 ; 
Madison V. Andrew (1747), 1 Ves. Son. 57 ; Hurst v. 
Winchelsoa (1758), 2 Keny. 444 ; Donn d. Nowell v. 

® Bbifir. 475 ; Doe d. Caldecott v. Johnson 
J. ; Mentd. Udal v. Udal (1048), 

Aleyn. 81 ; Clerk r. Withers (1704), 0 Mod. Rop. 290. 

619. .] — Tomunson V, Digiitgn, No. 120, 

ante. 


620. .] — Husband having a power of 

appointment paramount the rigid- to dower, in 
default thereof to liimself for life, I'emainder to 
his right heirs, if tlie power could have effect, yet 
a purchaser takii^ by a conveyance adapted to 
pass the interest in the estate, as a limitation of 
the fee was held to take it in that way, not by 
way of appointment & therefore subject dower. 
— Maundrbtx V. Maundretx (1802), 7 Ves. 507 ; 
32 E. R. 228 ; affd. (1805), 10 Ves. 240, L. C. 
Annotations: — Conid. Roach v. Wadham (1805), 2 Smith, 

K. B. 376 : Logan v. Bell (1846), 1 C. B. 872 ; Hughes v. 
Wells (1852), 9 Haro, 749. Rdd. Rawlins v. Burgls (1814), 
2 Ves. & B. 382 ; Ray v. Rung (1821), 5 Madd. 310; 
Tunstall v. Trappos (1830), 3 Sim. 280 ; R. v. Otmdle 
(18.34), 1 Ad. Sc El. 283 ; Gloss v. lilchardson (1852), 9 
Haro, 698 ; Sing v. Leslie (1804), 2 Hem. Sc M. 68. Mentd. 
Ex p. Knott (1800), 11 Ves. 609 ; Mockreth v. Symmons 
(1808), 15 Vos. 329 ; Doe v. Hildor (1819), 2 B. & Aid. 
782 ; Cholniondolcy r. OUnlon (1820), 2 .lats. Sc \V. I i 
Frcre v. Mooro (1820), 8 Price, 475 ; I’eacoek v. Burt 
(1834), 4 L. J. Ch. 33 ; Wilmot v. Pike (1845), 5 Hare, 
14 ; Rice v. Rice (1854), 2 Drew. 73 ; Carter Carter 
(1857), 3 K. Sc J. 617 ; BaUjs «. Johnson (1859), John. 
304 ; I'l'osscr v. Rioo (1859), 28 Boav. 08 ; i'eose v. 
Jackson (1868), 3 Ch. App. 678, n. ; i'ilcher v. Rawlins 
(1872), 7 Ch. App. 259 ; Speneorr. CJlarke (1878), 9 Ch. D. 
137 ; Taylor «. Russell, 11891] 1 (’h. 8 ; Taylor «. London 
Sc Comity Banking Co., London Sc Comity Banking Co. 
V. Nixon, 11901] 2 Ch. 231. 

621. .] — A. & his wife, & B., & C., having 

a joint power of appointing certain lands, wliich 
in default of appointment stood limited, subject 
to a lifti interest reserved to C. in part of them, 
to A. in fee, by lease & release, being a settlement 
made in contemplation of the marriage of B., 
granted, bargained, sold, i*elea8ed, conveyed, 
directed, limited, & appoiiltfid the iireniises to 
M., to hold the same to him Ac his heirs, to the 
old us(‘s, until tlie marriage, Ac, after the marriage, 
as to ccitain parts of the lands, to the use of A. 
Ac liis wife during the life of the longest liver, to 
be in bar of her dower, Ac, as to otJier iiarts, to 
the use of A. for life, Ac the use of for life 
itispectively ; remaindi^r to the use of M. during 
the lives of A. Ac his wife, & of (). respectively, in 
order to jirescrve contingent uses ; remainder to 
the X 18 C of B. & lier intended husband during the 
life of the longest liver of tliem ; rejnainder to 
the use of M . to support contingent uses ; re- 
mainder to the us(i of M. for a term of live hundred 
years, uiJon certain trusts ; lerriainder to the use 
of the lii-st Ac otlier sons of the marriages succes- 
sively in tail ; lemtiinder to tlie use of the 
daughters in tail ; remainder to tlie use of A. & 
his heirs ; — Held : the release operated • not as 
an appointment under tlie iiower, but as a con- 
veyance of the interest ; Ac, therefore, that thii 
legal fee did not vest in M. — Wynne v. Griffith 
(1820), 1 Buss. 283; 38 E. R. 110; prmnous 
proceedings (1825), 5 B. & 023 ; 3 Bing. 170. 

AnnoUiiions : — Reid. Avarnu v. Brown (1844), 14 Sim. 303. 

Mentd. Brown v. Nowall (1837), 2 My. Sc (Jr. 558. 

622. Power destroyed.] — ^A person having 

a power, by marriage ai*ts., to charge an estate of 
which he was tenant for life, with intcrmediati^ 
remainders, with a contingent fe(^ to himself, 
executes the power by will ; the contingent fee 
afterwards comes to him ; though, by thp acces- 
sion of the fee, the power is gone ; yet the 
provision made by the will shall be served out of 
his estate in fee.— C ross v. Hudson (1789), 3 
Bro. 0. C, 30 ; 20 E. R. 390, L. C. 

Annotations : — Oonsd. Sinar r. LohUo (1864), 2 Horn. & M. 68. 
R^. Roo d. Berkeley r. York (Archbp.) (1805), 0 Eant, 80. 

623. Grant of estate & exercise of power.] 

— ^A. having both a power Ac an interest, the 
estate being conveyed to such uses as ho should 
appoint, Ac in default of appointment, to liim in 
fee, conveys by lease Ac release, using also words 
of appointment ; the deed operates as a convey- 



461 


Part IV.— Exercise of Powers. 


ancc of his interest, not as an execution of liis 
power ; especi^ly if the effect of the latter 
construction will defeat the object.— Cox v 
Chamberlain (1799), 4 Ves. 631 ; 31 E. ll. 325. * 

.-—Apld. Barry moro r. Kills (1836), 8 Siin 1 
Md. Mauiidrell V. Mauiidrell (1805), 10 Ves. 246 ; iuiy 

(1826)^ 
<1854). 2 Urn. & O. 

1 Ch bcttlmt., Griffiths r. Wughomo, llUll] 


— — -.1-~(1) Where an estate was 
conveyed to a trustee Jiabendum to liim & Ms 
heira, to the i^e of such person & for such estate 
as W. should by deed, etc., appoint ; &. for want 
of such limitation to the use of W. & his heirs ; 
& the same conveyance reserved a certain fee- 
^rm rent to the cMef lord, & contained a covenani/ 
by W., his heirs &: assigns, for the payment of 
it :—Ucld: W. took a vest(‘d fee liable to be 
devested by the execution of his power of appoint- 
ment. 


(2) W. having contracted to sell the estate, 
afterwai'ds by indentures of lease & release, to 
wliich lie & his trustee were parti(*s, after reciting 
l<he former conveyance, the trust<*e, by direction 
of W., did gi’ant, baigain, sell & releiise, & W. 
did grant, bargain, sell, alien, release, ratify, & 
conflim, &; also direct, limit, & appoint to the 
purcluiser & his heirs all their estate, title, 
interest, use, trust, ete., in law & equity, subject 
to the reserved rent, & to the ptirfoririance of 
covenants on the pai-t of W. to be performed: 
& the purchaser also covenanted with W. to pay 
the said rent, & to indemnify & sav(% him hai*m- 
less : — Held : the purcha^Jier took tlu? estaio by 
the appointment of, & not by conveyance from- 
W.— Roach v. Waditam (1805), 6 East, 289 : 
2 Smith, K. 13. 370 ; 102 E. K. 1297. 

AmwUiiioY :---Ah Ui (2) Consd. SkcolcH v. Hhoarly (1836), 
h 153. Refd. ii. r. Ouudle (1834), 1 Ad. A KI. 283 
I' HelllJiCT (1842). (5 Jiir. 82/ ; Child r. 
PouglaH (1856), 2 .Tiiv. N. S. 1).50. avneraUu^ Refd 
Wynne r. Griffith (1826), 4 L. .T. O. S. K. B. 130 ; Barrv- 
inuit) V. KIUh (1836). 8 Sliu, 1 ; Spoor v» Gi’cen (1874) 
b Child r. 

lljioi)]*! eij Abci-erarw Brewery Co. r. Jloliiu-h. 


625. Devise without reference to power.] 

Wliero, under a settlimnmt, testator luwl, in a 
certain event, the fee of an estaUi, subject to a 
t^4uni, \/ hail, under tli(i same stdtlemeiit, a powt*!*, 
in the pai-ticular evemt, to appoint tin* foe, subject 
to the term, by deed or will, & by Ms will iie 
devised the estate in fee, without leference to liis 
power, the will taki.*s (;ff(ict as a dtivise of Uw 
interest, Ac not as an ex(*cution of Jiis jiower, J3y 
tlKi same settlement he had, in ilie events wliich 
happened, a power to appoint a sum of £1,000, 
whicli was to be raised aftei* Ids deatii by tJio 
term to which the foe of the same (jstato was 
subject ; but Ids will took no notici* whatever of 
this power : the devise of the estate does not 
operate as an execution of the jiower to appoint 
the £1,000 . — ^Faraier v. Bradford (1827), 3 
Buss. 354 ; 5 L. J. O. S. Ch. 157 ; 38 E. B. 009. 

626. General residuary bequest, | — B. 

having a special power to appoint by will tlie 
trust funds comprised in Ms mawiage sidtlenu'nt 
wMch were, in default of appointment, vested in 
liimself, & S. in equal sliares, bequeathed his 
residuary personal estate — including the si/icks 
funds, Ac securities, wMch should be in the names 
of the trustees of his marriage settlement, upon 
the trusts thereof, Ac wMch he directed to be 
considered as part of bis residuary personal 
estate — ^upon trust for S. for life, Ac upon other 
trusts not within the special power ; — Held : the 
bequest did not include S.’s moiety of the tnist 
fqnds so as to put S. to her election. — Re Bid- 


WEjx’s Skttlement Trusts (1802), 1 New Bep. 
170 ; 32 L. J. Oh. 71 ; 8 L. T. 107 ; 9 Jur. N. S. 
37; 11 W. R. 101. 

627. Use of word “ appoint.**]— By his 

“ last will Ac testamentary appointment,’* testator, 
a soli*., made the following disposition ; “ I 

devise all th(j remainder of my real estate Ac 
bequeath all my pei*sonal csUite Ac by virtue of 
the pi*(»visions contained in the settlement executed 
upon my marriage I appoint the funds subject 
to the trust 8 thereof unto my trustees upon trust 
after payment of my just debts Ac funeral Ac 
testamentary expenses to divide the some equally 
between my (ivci children ” ; Sc testator directed 
the shares of two of liis daughters to be hold by 
his tnistec‘R upon the usual settlement trusts for 
the daugliters for life, with remainder to their 
children at twenty-one or marriage. 

At t)ie time of making his will testator hod 
under iJu! trusts of ids marriage settlement a 
testamentary powiR* of appointment in favour of 
the children of the marriage over the funds 
settled by both liis wife Ac Mms(df, Ac the trust of 
the latt4*r fund in default of appointment was for 
testator, his (‘xora., administrators, & assigns 
absolutA-'ly. On a summons to determine the 
effect of the abovo-mtmlioned disposition with 
regard t-o (.(‘stator’s own marriage settlement fund 
Ac his residuary real Ac personal estate ; — Held : 
the word “ apjioint ” Wiis not used in any narrow 
tiCchni(!al Ac restricted sense ns merely exorcising 
the special ])ow(M' of appointment, but the words 
of disposition must be ri^ad together so as to 
(effect the clear int(jntion of i(‘stator to deal with 
the projierty in question as belonging to Mm 
absolutely. — Tie Ouifftthr’ Settt.kmknt, Grif- 
fiths V. WAcmoRNE, [1311] 1 Ch. 210 ; 80 L. J. 
Ch. 170; lOlE. T. 125. 

628. Interest of donee as objection to power.] — 

Logan v. Beij., No. 314, ante. 


SuB-SE(vr. 5. - Exiorci.se of Rower Sub- 
sEc^uioNT TO Invalid Exercjise. 

629. Validity of subsequent exercise.] —If lauds 
bo given Uy J. tins remainder to sueli a person as 
he shall apjioint, Ac ho apiioints a monk, ho may, 
notwithstanding, ajipoint again (Powell, J.). — 
Tippet v. Eyres (1090), 5 Mod. Rep. 457 ; 87 
E. R. 702. 

630. Prior exercise fraud on power — 

Partial revocation of fraudulent exercise.] — A. 

having a power to a])point £10,000 amongst liis 
younger cliildren, appoints it to tlicm eciually, 
reserving to himself a i)(.)wer of revocation as to 
£5,000, wbi(;h he afterwards iiTcvocably appoints 
to E., one of tlui children, in consideration of her 
having agreed to apply part of it in payment of 
liis debts. Afterwards A., by a deed, to which 
E. is also a party, revok(JS, with her consent, the 
last appointment, as to £2,500, Ac, in pursuance 
of all powers, appoints that sum to a child by a 
second maiTiage, Ac conih*ms E.’s title to the re- 
mainder under the former appointment ; — Held : 
the appointment of the £5,000 being void, the 
appointment of the £2.500 must also fail. — 
Farm^jr V, Martin (1828), 2 Sim. 502 ; 57 E. R. 
870. 

AmioUaiona ExpM. Carver v. lUohards (1859), 27 Boav. 

488. Refd. Sing v. LohUo (1864), 4 New Hep. 17 ; Mlnchla 

V. Mlnchln (1871), 19 W. It. 993. 

631. Subsequent appointment to 

same appointee — Onus of proof that taint of fraud 
removed.] — Topham v, Portland (Duke), No. 965, 
post. 
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Sect, 9. — Expression of intent ion to exercise powers : 

Svb-seots. 5 dr (5. Sect. 10 ; Sub-sect. 1 , d? B.] 

632. Appointment by surviving wife after 

void Joint appointment.] — A husband, upon mar- 
liage, settled an estate to the use of himself for 
life, with remainder to the use of trustees, to pre- 
serve contingent remamders, with remainder to 
the use of trustees for a term of jeaxB, to secure 
a jointure for the wife, with remainder to the use 
of such children of the marriage as the hushed 
& wife jointly, or, in default of a joint appoint- 
ment, the survivor of them should api>oint, with 
remainder, in default of such appointment, to the 
children of the marriage equally, with remainder 
to the right heirs of the husband. The husband 
became bkpt., & after his bkpcy. ho his wife 
made a joint appointment in favour of two of the 
children of the marriage. The husband then died, 
&; a bill having been subsequently filed by a person 
claiming under the bkpcy., for an account of the 
rents of the settled estate, the wife thereupon 
executed a separate appointment in favour of the 
same children, which she stated in her answer : 
— Held: (1) the joint appointment was inopera- 
tive, on the ground that the husband could not, 
by a subsequent execution of the power, deprive 
his assi^oes of an estate which had been once 
vested in them by his bkpcy. ; (2) such joint 
appointment could not be considered as the 
separate appointment of the wife, who survived ; 
(3) the wife’s separate appointment after the 
husband’s death was a good exorcise of the 
power; (4) the account of the .ents prayed by 
the bill coiild not be extended beyond the date 
of that appointment. — ^IIole v, 15scx)TT (1888), 
4 My. & Or. 187 ; 8 L. J, Oh. 83 ; 2 Jur. 1059 ; 
41 E. 11. 74, L. 0. 

AnnotaUans : — As to (1) Distd. Loo v. Olding (18^6), 25 
L. J. Oh. 580. Bold. He Coupor. Cooper v. Slight (1884), 
27 Ch. B. 565. As Ut (3) R^. Do Horro v. CJarke (1874), 
43 i/. J. Oh. 821. Generally, Mentd. NoUld^o v. Uroon 
(1875), 33 L. T. 220 ; OUvor v. Lowtlior (1880), 28 W. U. 
381 : Re .lukomau’s TniHt (1883), 23 Oh. 1). 344 ; iie 
Bodiiighold & UciTiug’H Contract, [18U3] 2 Ch. 332. 

033, ,] — (.^ARVEll V, lllCUARDS, No. 

380, ante. 

634 . Exercise pendente llte — Action to 

declare first appointment Invalid.] — In a suit to 
have an appointment, under a discretionary power, 
declai'od invalid, a subsequent appointment pen- 
dente lite upheld. — Ward v, Tyrrell (1858), 25 
Beav. 563 ; 27 L. .T. Oh. 749 ; 31 h. T. O. B. 279 ; 
4 Jur. N. B. 779 ; 53 E. B. 752. 


Sub-sect. C. — Confirmation of Invalid 

EXBltCTSE. 

635. Acceptance by appointee.]— In order to 
make the acceptance of a gift under a supposed 
power of ax>pointment operate as a confirmation 
of the power, there must be full knowledge, on 
the part of the person accepting the gift, of the 
invalidity of the power. 

T., on his marriage with E., settled a sum of 
£10,000 upon trust for himself for life, with re- 
mainder to E. for life, with remainder, in default 
of children of the mandage, to. the then pi*csent 
cliildron of E. by her former maiTiasce, other than 
A., her eldest son, who should attain the age of 
twenty-one years, if more than one, in equal 
shares, & in defailt of such younger children, in 
trust for A., his exors., administrators & assigns. 
After the death of T., there being no children of 
the marriage, E., erroneously believing that she 
had a power of appointment, at the request of 
D., one of her younger children by the former 


marriage, affected to appoint a portion of the fund 
in his favour, & assigned to him her life interest 
therein. She afterwards by will made a general 
appointment in favour of B., her only other child. 
By the death of A. in. the lifetime of E,, B. became 
her eldest son ; — Held : neither the acceptance 
of the appointment nor of the life interest 
amounted to a confirmation by D. of E.’s power 
of appointment. — Sandeman v, Mackenzie (1861), 
1 John. & H. 613 ; 30 L. J. Ch. 838 ; 5 L. T. 175 ; 
7 Jur. N. S. 1231 ; 70 E. R. 889. 

Annotations: — Mentd. DomvUe «. Wlnnlmrton (1884), 26 
Oh. D. 382 ; Shnttloworth t>. Murray, [1901] 1 Ch. 819. 

636. Confirmation by deed poll — Operating as 
re-appointment.] — (1) llio donee of a power exe- 
cuted a deed whereby he was expressed to confirm 
a prior appointment, & also to appoint certain 
further funds, & the deed contained a power to 
revoke the appointment thereby made. Tlie 
confirmation was in law an appointment : — Held : 
the power of revocation applied only to that 
part of the deed which was expressed in terms of 
appointment, & not to that part which was ex- 
pressed in terms of confimuition. 

(2) The direction that that money sliall be 
provided out of the funds & piT>pcity which at 
the death of the tenant for life shall be subject 
to the trusts is not to be read, or understood as 
a direction that it should be taken out of any part 
of those funds & i>ropei’ty that might have been 
validly appointed to other persons ; unless indeed 
there had been a deficient fund in which case this 
first appointment would have had x>riority (Lord 
BElborne, 0.). — Morgan r. Gronow (1873), L. R. 
16 Eq. 1 ; 42 L. J. Oh. 410 ; 28 L. T. 434, L. C. 
Annoiaiion : — Refd. He Abbott, l*eacock v. Frlgout, [1893] 1 

Cb. 54. 


Sect. 10.— OPERATION OF APPOINTMENT. 

Bub-sbct. 1. — Extent of Exercise of Power. 

A, In General. 

637. Governed by Intention of donee of power.] 

— ^By a marriage settlement certain funds wcjie 
vested in trustees upon trust for siicli x^erson or 
persons as tlie wife, notwithstanding coverture, 
should ai)point, &- in default of appointment, 
\ipon trusts for certain i)ersons. By luir will 
the wife, in exercise of the power, appointed that 
tlie trustees should stand x>ossessed of the trust 
fimds in trust to pay certain legacies, including 
a legacy of £2,000, which lapj^d by reason of the 
death t>f the legatee in the lifetime of testatrix, 
& after directing that her funeral expenses & 
expenses of proving her will, & also that the legacies 
should be paid free of duty, she bequeathed all 
the residue of her personal estate to her nephew, 
who died in her lifetime ; — Held : the will showed 
an intention on the part of testatrix to dispose 
of the whole of the trust fund, so as to take it 
out of the settlement, & the balance, after paying 
the legacy duty & expenses, belonged to the hus- 
band, as w Aminis trator, & not to the x>ersoilB under 
the tiTist in default of appointment in the settle- 
ment. — Re PiNicDE’s Settlement (1879), 12 Oh. D. 
607 ; 48 L. J. Ch. 741 ; 41 L. T. 579 ; 28 W. R. 
178. 

An/iuMlma .—fiaSMli. Be Van Hagan, Sperling ». HocUort 

(1880), 16 Cb. D. 18; Osbomo v. Hol^oa^o 


m ioketinpiratoto“»rJ”Totoringffl JISSiITt 
' Ch D. 151 ; Willougfiby Osbonie v, H<^oake (1882), 
22 Cb! D. 238 ; RoS?«. Jackson (1886). 29 Ch. D. 621. 

633. .] — Testator gave to to mother a 

general testamentary appointment over 
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real estate, provided that, should his mother | 
die without any will, then the estate was to go i 
to B. The mother by will gave all her real estate, 
including that over which she had any power of j 
appointment, to trustees in trust for G., who 
died in her lifetime : — Held : there was no dis- 
tinction between real & personal estate, & the 
property belonged to the trustees of the mother’s 
will, subject to a resulting trust for her heir-at- 
law, if any. 

The true rule appears to me to be that the 
question in all cases of the class now before me is 
one of intention, namely, whether the donee of 
the power meant by the exercise of it to take the 
property dealt with out of the instrument creating 
the power for all i>urposcs or only for the limited 
X)urpose of giving effect to the particular dis- 
position expressed (Jkssel, M.R .). — He Van 
Hagan, Sperling r. Kocthport (1880), 10 Ch. D. 
18 ; 50 L. ,T. Ch. 1 ; 44 L. T. 101 ; 20 W. R. 81, 
C. A. 

Annotations .—Apia. Re Scotft, Scott t\ Hanbiirv. [1891] 1 
Ch. 298. Ck)nra. Re Elcti, Tlioiiiuu r. :McKcclmio (189:i), 
68 L. T. 816 ; Coxour. Kowloud. [1894] 1 C9i. 406. Distd. 
m Boyd. Kelly v. Boyd, [1897] 2 Cb. 232. Be!d. Re 
Ickerlngiirs IflHtato, Hiaslcy v. IckoiingiO (1881), 17 Ch. 
J). 151 ; Re Hadley, Johnson v. lludh'y, [1909] 1 Oh. 20 ; 
Rc Pryoc, Luwfoi’d v. l*ryce (1911), 105 L. T. 51. 

639. .] — C^oxEN V, Howland, No. 010, 

posf. 

640. Appointed sum &; general residue treated 
as one fund — ^Partial failure of trusts of appointed 
sum — Whether passing as unappolnted.] — (1) 

Testatrix, liaving a power over a sum of money, 
appointed it to A. & B., on ceiiain trusts, & she 
also gave them, on trust, her residuary personal 
estate, after payment of her debts. She made 
no beneficial bequest of her residue, & appointed 
two other persons her exors. The trusts deelared 
of the appointt^d fund did not exliaust it : — Held : 
the surjilus fell into tlie residue, & did not pass as 
unappointed. 

(2) A. had, under her father’s will, a power to 
appoint £10,000. By changes in the investment, 
the fund had increased to £11,495, of which 
£10,000 was lent on mtge. to C., & £1,495 on mtgc, 
to A. By her will, after reciting that undtu* lier 
father’s will she had power to appoint £10,000, 
A., in exerciser of her power, appointed “ the 
sum of £10,000 now seemed on mtge. of C.’s 
estate, & any other moneys representing the same : 
— Held : the whole £11,495 was well appointed. — 
Lefevre V. Freeland (1857), 21 Beav. 408 ; 
53 B. R. 418. 

Jnnotaiiona : — As to (2) Reid. Hoaro v. OHborno (1864), 33 
L. J. Cb. 580. Ocneraltf/, Reid. Brist<jw v. Sklrrow (1870), 
L. B. 10 Eq. 1 ; Rc Van Hagau, Hporllnff v. Kochfort 
(1880), 10 Oh. D. 18. 

641. Rules applicable to real as well as to 
personal estate.] — He Van Hagan, Sperling v. 
Rochfort, No. (338, ante, 

B, AppoirUrnerU to Appointee Direct, 

642. Appointees also executors— Lapse of gift 
to two appointees.] — By a man'iage settlement 
certain real & personal property was vested in 
trustees to be dealt with & disposed of as the 
wife should from time to time, by deed, appoint, 
&, until such appointment, upon trust, dui'ing the 
lives of the husband & wife, to pay the income to 
the wife for her separate use, A. if the wife should 
die first, then the property to be held in trust 
for such persons as she should, by will, appoint, 
& in default of appointment, for the husband 


for life, & after his decease for other persons 
absolutely ; & the settlement contained a full 
covenant to settle all other property of the wife, 
lliere were no childron of the marriage ; & soon 
after it had taken place the lady exercised the first 
power, & resettled the pitiperty, with tliis 
difference, tliat she then excluded her husband 
from any life intei*esi in it. On the same day she 
made her will, whereby, in cxi^ridse of the powers 
reserved to her, she appointed the property upon 
trusts for conversion & x^^y^^ent of debts & 
legacies, & as to all the residue of her real & 
personal estate, after answering the purposes 
aforesaid, she gave; & bequeathed the same “ to 
the persons thereinafter appointed her exors., 
in equal shai’es,” & appointed A., B. & 0. her oxora., 
of whom A. attesif‘d her will, & B. jirt'deceascd 
her: — Held: (1) the gift ^vas to A., B. & C. as 
individuals, & C. took one-third only of the residue ; 
(2) the remaining two-tliirds went under the settle- 
ment ti'usts, as in default of appointment. — 
IToare V, Osborne (18(34), 88 L. J. C^h. 580; 
10 L. T. 20, 258 ; 10 Jur. N. H. 888, 004 ; 12 
W. R. 897, 001. ^ 

Anm>taiions :—A8 to (1) Rdd. Re »Si’ttIrnfc. Trusts 

(1879), 48 L. J. Cb. 741. As to (2) Dbtd. WllluuRbby 
OsboMio V. Holyoako (1882), 22 Cb. 1>. 238. Oonsd. 
Coxon V, Howland. [1894] 1 Cb. 40G. 

643. Appointee predeceasing appointor — 
Whether property devolves as in default of appoint- 
ment.] — H(' Davies’ Trusts, No. 452, ante, 

044, .] — Testator by his will bc- 

queath{;d a legacy of £770 to M. I. in trust fur 
testator’s daughter A. for her life, after her 
decease in trust for such persons as she sliould by 
deed or will appoint, & in default of appointment in 
trust for M. I. A. by her will gave & bequeathed 
all her real & p(;rsonal estate to her two sisters, 
M. & L., their heirs, exors., administrators, & as- 
signs, in the shares following, nanudy, one-third 
to M. ^ two-thirds to L., As amiointcd h, solo 
extrix of her will, At charged luic said property 
& effects with the payrtuuit of her debts & funei-al 
testamentary c;xpenses. Ji. liaving i)redeceaBed 
A . i—lleid : A. had by her will shown an intention 
to make tlie legacy of £770 part of her property 
for all purpo8(;s, the two- thirds which had been 
appointed to L. passed tht;refore to tlie next-of-kin 
of A., & not to M. I. as in default of appointment. 
—He ICKER1NGIJ.L’S BSTATE, IIlNSLBV V, ICKER- 

INGILL (1881), 17 Vh, J). 151 ; 50 L. J. (^i. 304; 
29 W. R. 500. 

Annotations Avid, Co.vcii v. Ro/vW. [1894] 1 Ch. 406. 
Distd. Re Boy if Kolly v, Boyd, 11897] 2 Ch. 232. 

645 , ,] — A maiTied woman, having a 

general power of appointment over real & 
Ijersonal jiroxierty, by her will, after desmng that 
the same should operate upon all pr(»perty in which 
she had any interest or over which she had any 
power of appointment or disxiositiou, left & 
appoint(;d all her x>ropGrty, other than certain 
legacies, wliich she liad jiGwer to dispose of, 
between her three brothers, charging it with her 
debts, & directing that the proceeds of the sale 
of certain jewellery should fall into “ her residuary 
t;state.” One of the bi’others i>redeceased her : — 
Held : she had treated the property, the subject 
of the power, as her own, so that the gift over, 
in default of appointment, contained in the 
original instrument, did not take effect, & there 
wa.s, therefore, an intestacy. — Willoughby 
Osborne v, Holyoakb (1882), 22 Ch. D. 288 ; 48 
L. T. 162 ; 8vh nom. Be Willoughby- Osborne, 
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Powers. 


Sect* 10 . — Operation of ai)pointment : Svb-sect. 1, 
B. C. (a) c£r jh)*] 

W'^ILLOUGHBY-OSBOIINE V. UOLYOAKE, 52 L. J. 

Ch. 331 ; cub nom. Osborne v, Holyoake, 31 
W. R. 230. 

Annotation -Apld. Coxon t?. Rowland, [1894] 1 Ch. 40U. 

646. .] — Testatrix having, under a 

deed of settleirient, a general power of appoint- 
ment over certain real estate, gave all the real 
& personal estate which she might be possessed 
of or entitled to, or of which by virtue of any power 
or authority she was competent to dispose, “ in 
irianner following ” ; & then, after making 

certain specific devises & bequests in which she 
treated the subjects of her gifts as her own, she 
gave the property forming the subject of the power 
to her liusband, & also made him her residua^ 
legatee. Q^hroughout her will she drew no dis- 
tinction between property which belonged to her 
As property over which she had only a power of 
disposition. Her husband predeceased her ; — 
Held : she had indicated her intention that the 
power should be exercised, & that the property 
subject to it should be deemed hers for all purposes ; 
&, consequently, it went to her Jicirs, & not as in 
default of appointment under the settlement. — 
COXEN V. ItowLANB, [1894] 1 Cli. 40(1 ; 63 L.. J. 
Ch. 179 ; 70 L,. T. 89 ; 42 W. R. 568 ; 38 8ol. Jo. 
98 ; g R. 525. 

Annotations: — Difltd. He Boyd, Kelly v. Boyd, [18971 2 
Ch. 232. Apprvd. He Marten, Shaw v. Marten, [1902] 1 
Ch. 314. Rod. He l^ryco, Lawford v. I'rj'co, [1911] 2 Ch. 
280.* 

647. ,] — Testatrix, w‘ o liad a general 

testamentary power of appointment over £5,000, 
after reciting the power, bequeathed the said sum 
of £5,000 Ac also all the residue of her real & 
personal estate not otherwise disposed of by her 
equally among her eight neidiews & nieces, by 
name, & appointed an exor. ; by a codicil she gave 
various legacies out of her “ own moneys,’’ & 
by another codicil sh<i referred to the fact that 
she had by her will given “ a certain fund therein 
named,” & also the residue of her estate, to her 
said nephews & nieccjs. Testatrix was x>ossessed 
of considerable personal estate in addition to the 
£5,000. Two of the ajipointees having died in 
the lifetime of testatrix ; — Held : she had not 
indicated a sufiicient intention to make this 
£5,000 her own for all purposes, Ac consequently 
two-eighths of the fund lapsed, Ac went as in default 
of appointment. 

It is tiue she appoints an exor., Ac if her own estate 
had been insufficient to pay her debts Ac the legacies 
which ai’e not expressly payable out of her own 
property, then no doubt the £5,000 would have 
been applicable to make good the deficiency &i to 
that extent the exor. might have had recourse 
to it. But her own property was more tha.n 
sufficient to pay all her debts Ac legacies & the 
fact that an exor. might for a limited purpose have 
had a right to reach the fund would not in itself 
be sufficient to take the fund for all purposes 
away from the persons entitled in default of 
appointment (Romer, J .). — Be Boyd, Keu-.y v. 
Boyd, [1897] 2 Ch. 232 ; 66 L. J. Ch. 614 ; 77 
L. T. 76 ; 45 W. R. 648. 

Annotations : — FoUd. Re lliissoU Skinuor, Marriott v. Ensor 
(1924), 68 Sol. Jo. 440. R^. Re Martou, Si^w v. Marten 
(1901), 85 L. T. 704. 

648. .] — married woman had power, 

in the event of her husband surviving her, to 
appoint the income of a fund to him during his 
life. She had also, in the same event, a general 
power to appoint by will the capital of the fund 
as she should think lit. By her she appointed 
out of the capital of the fund several sums, includ- 


ing £1,100 to D. ” in satisfaction of a debt to that 
amount due from me to her.” Ac she further 
appointed that, subject as aforesaid, the trustees 
should pay the whole of the income of the fund 
to her husband during his life. Tlie husband 
survived her. Tliere was in fact no debt due 
from her to D. but there was a debt of £1,100 
due from her husband to D., Ac the evidence satis- 
fied the ct. that, in the appointment of the £1,100 
6he intended to refer to that debt. She had at 
her death separate property applicable to the 
payment of her debts, but that property was in- 
sufficient for the purpose by more than £1,100. 
Some time after her death the husband paid the 
debt to D. : — Held : the appointment had not 
failed, but was effective, &, the £1,100 must be 
ax)p]ied in payment of the debts of testatrix. — 
Be IIoDQsoN, Darlky V* Hodgson [1899] 1 Oh. 
666 ; 68 J. L. Ch. 313 ; 80 L. T. 276 ; 47 W. R. 
443. 

649. .] — Where testator gave a power 

of appointment to his daughter Ac declared trusts 
in default of ajjpointment to other pci*sons, Ac 
the daughter’s ai)pointment was held an exercise 
of a general power of dividing tlie fund in equal 
shares between four named people, Ac one of the 
four appointees died before the death of the 
daughter, Ac iiie daughter appointed no trustees 
of her will : — Held : there was no sufficient in- 
dication of the daughter’s intention to take the 
fund out of testator’s estate, Ac, accordingly, that 
such fom*tli share lapsed Ac did not form of 
the estate of the donee of that i)ower, the daughter, 
but passed as in default of appointment under the 
trusts of testator’s will. — Re Russell Skinner, 
Marriott v. Ensor (1924), 68 Sol. Jo. 440. 

C\ Appointment to Trustees. 

(a) Of Instrument Creating Power* 

650. Appointee predeceasing appointor — Pro- 
perty devolves as in default of appointment.] — 

3'est{iti'ix exercising a general testamentary power 
of appointment : — Held : upon the construction 
of the will, not to have made the jiroperty the 
subject of the power her own for all purjDoses, 
so that on the death of the appointee in lier life- 
time the gift over in defaiilt of appointment 
took effect. 

The api^ointment of an i^xor. is not a sufficient 
indication of intention to make the i)i‘oi)erty 
included in the power assets fr)r all purposes. — 
Re Thurston, Thurston v* Evans (1886), 32 
Ch. I). .508; 55 L. J. Ch. 561; 51 L. T. 833; 
34 W. R. 528. 

AnruttalUtns : — Reid. He Boyd, Kelly v, Boyd, [1897] 2 Ch. 

232 ; He l*owor. He Stone, Aoworth r. Stone, [190JJ 2 Ch. 

659 ; He FoarnsidOH, Baines r. Chadwick, [19U3J 1 Ch. 

250. 

Q51. Unless Intention shown to make 

fund appointor’s property.] — Be Pinede’s Settle- 
ment, No. 637, ante* 

652. .] — Testatrix, wlio had a 

genei'al power of ai)pointment over the funds 
comprised in her marriage settlement, by her 
will in exercise of the j^ower appointed that 
the trustees of the settlement should stand pos- 
sessed of £9,000, part of the funds, in trust for six 
persons named in the will ; Ac in further exercise 
of the power she appointed that the trustees should 
stand possessed of the residue of the funds in trust 
as to £1,000 for W., Ac as to the residue thereof in 
trust for H. Ac, after bequeathing some specific 
Ac pecuniary legacies, testatrix made the followmg 
bequest : ” As to the rest Ac residue of my real 
Ac personal estate I devise, bequeath, Ac appoint 
the same, subject to the payment thereout of 
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my debts, funeral & testamentai*y expenses, unto 
H.” H. died before testatrix. Testatrix had 
personal estate of her own, but she had. no real 
estate : — H eld : testatrix had by her will exorcised 
the power for all purposes & had blended the settle- 
ment funds with her own property, & the appointed 
fund, so far as it had lapsed by the death of H., 
went, subject to the payment thereout of her 
debts & funeral & testamentary (expenses & her 
pecuniary legacies, to her next of kin, & not to 
the persons entitled under the settltMuent in defaiilt 
of appointment . — Re Martpjn, Shaw v. Marten, 
ri902] 1 Ch. 314 ; 71 L. J. Ch. 203 ; 85 L. T. 704 ; 
50 W. R. 209 ; 46 Sol. Jo. 163, C. A. 

653. Trustees of settlement also 

executors of appointor.]-— This is a clear cfise in 
which testatrix has appoinlocd tln^ fund in (lucstion, 
& has clearly not ti led or intended to make it her 
own. The persons whom slni has appointed to bt‘ 
the exors. of her will are, it is true, the present 
surviving trustees of the will of her husband, & 
on this it has been sought to show an intention that 
any unappointed part of the fund shall belong to 
her estate. But slu*. directs k, a[>f>oints that tlie 
trustees of her husband’s will for the time Ixnng 
shall hold the fund upon the trusts of her Jiusband’s 
will. T''hcre is noblending of tin* funds or attempt 
to deal with the funds as part of her estate. 'Phe 
share which has lapst^d must (h^volvc as in default 
oi appointment & tlie lega<‘ies given by the wdll 
of testatrix must be paid out of her own estate 
(SwiNPEN Rady, .T.). - Creed, Tuoalas v , 
Hudson (1905). 49 Sol. .Fo. 566. 

Annotation : — ^Apld. Rc Orlolmr, Wyiitor v. Orlcbar, 119081 

1 Ch. 136. 

( 0 ) For Apitointce, 

654. Whether property falls into residue of 
appointor — Appointee predeceasing appointor.] — 

Testator dii*(i(5t(;d that, in case of one of his 
daught»ers having no <;lul(l, his trustees should 
stand possessed of ;i sum of £3,000 tlu^ stoc/k uptm 
wliic.h it should be invested, including the accumu- 
lations of the surplus dividends whicdi sliouhl not 
have been apxilied in manner in th(» will mentioned, 
dining the daughter’s minority, upon such trusts 
as the dctiUgliter should by will appoint, in default 
of appointment, or in case; of a^jpointment, as to 
such parts of the £3,000 as should not bo elTectually 
comprised therein, or when^if the trusts to be 
tliereby limited sliould either never take effect, 
or should dtitermine, upon tJio trusts by Ids will 
declared of his owm residuary estat;(i. Th(3 dauglitor, 
having no child, by her will, aftei' reciting that 
the £3,000 & tin? accumulated dividends had been 
blended w^ith funds to which she was absolutely 
entitled in a sum of £6,700 (Jonsols, standing in 
the names of trustees, proceeded, in expres^i 
execution of the powder, t/o direct that the £3,000, 
& the stock upon wliich that sum or the surjilus 
dividends should have been invested, should 
be transferred to c(u*tain trustees named in her 
wiU, upon trust, as to £2,700 Consols for her mother, 
& as to £250 Consols for another person, &, as to 
the residue, upon the trusts after declared of her 
i^esiduaiy estate. She then pixjceeded to give 
wiiat she described as “ all the residue of my stock 
in the public funds, & all my moneys, & securities 
for money, & all the I'esidue of my estate Ac 
effects,” to tlie same trustees, upon trust to convert 
Ac to invest in the funds such part as should not 
already be so invested, & to stand possessed of 
all such funds, Ac also of the residue of the trust 


funds which should remain after paying Ac satisfy- 
ing the several legacies of stock before directed 
to be paid or transferred thereout to her mother 
Ac the other person referred to, upon certain trusts 
which she proceeded to declare. The mother died 
in the daughter’s lifetimo : — Held : the £2,700 
Consols was not well appointed, Ac it was subject 
to the trusts dec.lai’c?d by testator of his residuary 
estate. — E asum v, Appleford (1840), 5 My. Ac Or. 
56 ; 10 Jj. J. Ch. 81 ; 4 Jur. 981 ; 41 E. B. 292, 
l i. O. 

Annotations: — Consd. ITarrlos* Triwt (1859), John. 199. 

Distd. Rrickeudon v, WilliaiUH (1869). L. 11. 7 Eq. 310. 
Consd. Ohaiiipney r. Davy (1879), 11 Cli. D. 949 ; Rt 
Van Hogan. Sporllug r. Uochfort (1880), 16 (Ih. D. 18: 
He JClon, ThoinaH v. M*Kcchnio (1893), 08 h. T. 810. Refd. 
Lefovrti v. Froolund (1857), 24 Hoav. 403 ; Bernard v. 
Minshull (1859), John. 276 ; Tatham u. Drummond 
(1804), 2 Hem. & M. 202 ; ]fe JoalTreHou’s Triista (1800), 
L. 1{. 2 Kq. 276 ; Swoto r. Tliidal (1874), 31 L. T. 223 ; 
Re Bagot, Patou v. Ormorod, [18931 3 Ch. 348 ; Re 
Oniddos, Rc Smitli, (Jniddas v. Smith (1900), 09 h. J. Ch. 
35.5; He Whitrod, BiirrowH v. Boho, [l920J Oh. 118, 
Montd. Re Cunie, Bjorkuiaii v. Kimberley (1888), 30 
W. R. 752. 

655. .] — A lady had a general power 

of appointing a trust fund by deed or will, Ac 
in default, half was limited to A. Ac the other to B. 
By her will, she appointed tlie fund to her exor. 
Ac made it ehiu'gcable with lier debts Ac some 
logiicies, Ac she gave Jialf the residue, com^iosed 
of the appointed fund Ac her own property, to A. 
A. predec. eased testatrix Ac the bequest to him 
lapsed : — Held : the moiety of the fund subject 
to the ])ower thus appointed in favour of A. 
lassod to the appointor's next of kin, as part of 
ler estate undisposed of, Ac not to the exors. of 
A. as in default of apiiointment. — C hamberlain 
V, Hutchinson (1856), 22 Beav. 444 ; 52 E B. 
1 179. 

Annot4iUonjf : — Consd. A.-G. r. Brockcnhnry (1803), 1 H. 
A' C. 782. Distd. Hoait) v. OHbnnio (1801), 33 L. J. Ch. 
580. Apld. Re DavioH* Tniwlfl (1871), L. Jl. 13 Kq. 103. 
R«id. Brickemlou r. WillianiH (1809), L. R. 7 Kq. 310; 
Brinlow r. SkiiTow (18te). L. R. 10 Eq. 1 ; Re Van Ifogan, 
Sperling n. Rochfort (1880), 10 Ch. 1). 18; Re Scott, 
Scott V. Hanbnry, I1891J 1 Ch. 298. 

656. .J —Under a marriagii setile- 

inont, peivsonalty, the property of the wife, was 
assigntjd to trusteijs upon tiust fi^r tlic separate 
use of the wife for life, then for the husband for 
life, Ac in d(*ra.ult, whi(;h happened, of children 
of tlie marriage, if iln^ husband should survive 
the wife, whicJi also Jiapi>ene(l, as to ono-tliii*d 
of the coiqius for tJi(‘ husband ab.solutely, Ac as 
to two-thirds, as the wife should, notwithstanding 
coverture, ajiiioint, Ac in didauK- of axipointment 
for tlie persons who would at the death of the 
survivt»r bo the next of kin of the wdfe. After- 
wards a decree for a divorcje a mensd el thoro was 
Iironounoed, Ac the husband, by deed, for valuable 
consideration from the wife assigned to the 
trustees of the settlement all his share Ac interest 
whatsoever, whether in his marital right or other- 
wise, in the propci*ty comprised in the settle- 
ment upon trust, os the wife shoidd by deed or 
will api»oint, Ac after her death, in default of appoint- 
ment, for her next of kin as if she had died without 
a husband. The wife, by will, in exercise of her 
power, apiiointed the fund to two of the three 
trustees of the settlement, Ac directed that they, 
whom she appointed cxoi's., should stand possessed 
of the same upon trust to sell, Ac out of the proceeds 
stand possessed of the sum of £1,000, Ac al^ of her 
residue, after the decease of a tenant for life, upon 
trust fur her two nieces in equal shares absolutely. 
She <also appointed, gave, & bequeathed all my 
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Sect, 10 . — Operation of appointment: Svh-eecL 1, 
C, (6), D. & E. ; evb-aect. 2, A. (a) & (6).] 

plate, linen, books, pictures, jewels, household 
furniture, & stores, all of which are my septate 
property, or have arisen from my separate savings, 
together with any other separate property & 
savings which I may have at my death,” to a 
legatee absolutely. One of the nieces died in her 
lifetime : — Held : the share of the funds which 
lapsed did not pass by the residuary clause under 
Wills Act, 1837 (c. 20), s. 27 ; further, the share 
of the funds which lapsed passed to the next of 
kin of testatrix, & not to the Iversons interested 
in default of appointment under the settlements. — 
Wilkinson v. Schneider (1870), L. 11. 9 Eq. 
423 ; 8vb nom. Wilkinson v, Schneider, Re 
liE Blanc, 39 L. J. Ch. 410. 

Annotati/ma -Aiaa. Rc Davlos* Trusts (1871), L. R. 13 

£q. 103. CSoiUid. Jte Van Hagan, Bporling v. Hochfort 

(1880), 10 Ch. D. 18 ; Re Elen, Thomas v, McKochnie 

U893), 08 L. T. 810. Reid. Hrlcitow v. Skirrow (1870), 

L. It. 10 Eq. 1 ; Itoua v. Jackson (1885), 20 Ch. D. 521 ; 

Re Scott, Scott V. Hanbury, [18011 1 Ch. 298. 

657. . 1 — J?c Davies* Trusts, No. 

452, ante. 

658. .1 — ^By a marriage settlement, 

dated in 1863, after reciting that B., the wife, 
was “ seised of or otherwise well entitled to ** 
the. freeholds therein described, subject to the life 
estate of J., & that she was entitled to leasehold 
premises & certain personal estate, the freeholds 
were conveyed to trustees, subject to the life 
esthte of J., & the leaseholds & the personal estate 
were assigned to them, upon ^mst as to 1310,000 
for B. for life, & afterwards for A., the husband, 
for life, & subject thereto, as to all the realty & 
peraonalty, as B. should appoint, & in d(ifault in 
trust for B. for life, &, if she should pmlecease her 
husband, in trust tis to the realty for her heirs, 
& as U) the personalty for her next of kin, as if 
she had died unmarried. The stitllement con- 
tained the usual covenant for further assurance. 
At the date of the settlement it >va.s believed that 
B. was entitled to the iintii*ety of the freeholds 
& leaseholds, subject to the life estate of J., 
whei'cas she was entitled to only thirteen -sixteenths 
thereof, & J. was then, & to the tiirie of his death, 
entitled to three-sixteenths. J. died in 1866, 
having by his will gdven his property to B. B. 
made her will in 1880, &, in exercise of the powers 
in the settlement, & of every other power, gave 
all the freeholds leaseholds comprised in the 
settlement to W. & T. P. equally ; & she gave all 
the rest of her personal estate to trustees to pay 
the income to her husband for life, & afterwards 
to divide such estate equally between P., W., & 
T. She declared that her exors. should have 
power to sell her real & pei*sonal estate. B. 
made a codicil in 1880, revoking the gift of any 
moneys or other properties which she should have 
accumulated from or purchased with the income of 
the property comprised in the settlement or the 
corpus of any property not included in the settle- 
ment & otherwise acquired, & giving the same to 
her husband. T. died in B.’s lifetime, without 
issue. The questions were, who was entitled to 
the share of the residuary personal estate, the 
gijft of which lapsed b^ the death of T. ; who was 
entitled to the three-sixteenths of the freeholds ; 
&; w^ho was entitled to the interest in such three- 
sixteenths, the rift of which lapsed by the death 
of T. : — Held : B. had made the personal estate 
which was included in the residuary ^t part of 
her own assets, so far as it lapsed, it passed Jbo 
her next of k^, as though at her death it had 
belonged to her absolutely. — Re Horton, Horton 
V. Perks, Horton v. Clark (1884), 61 L. T. 420. 


659. .] — By the will of E. certain 

personal estate was riven in trust for 1 j., an 
infant, for life, for her separate use without 
power of anticipation, & after her death for such 
Piersons as she should by deed or will appoint. 
By a settlement made on the marriage of L. 
who was still an infant & a ward of ct., with the 
sanction of the ct. imder the Infant Settlement 
Act, 1855 (c. 43), appointed that the estate subject 
to the power should, subject to her own life interest 
under the will, go to & become vested in the 
trustees of the settlement upon trust for her 
separate use during the joint lives of herself & 
her husband, with remainder to the survivor for 
life, & subject thereto upon the usual trusts in 
favour of the children of the marriage, & in default 
of cliildren as L. should appoint, & in default of 
appointment for the persons who would have 
been entitled to her personal estate imder the 
Statute of Distribution if she had died intestate 
& without having been married. L. died shortly 
after the marriage still an infant without children 
& intestate. L. was an illegitimate child, therefore 
there was no one who could take under the ultimate 
trust in default of children: — Held: the effect 
of L.*s execution in the settlement of the power 
given by her will was to make the property part 
of her estate for all purposes, & not only so fai* as 
to carry out the trusts of the settlement, & the 
persons entitled under the settlement having failed, 
the property belonged to her husband. — Re Scott, 
Scott v. Danbury, [1891] 1 Ch. 298 ; 00 L. J. 
Oh. 401 ; 03 L. T. 800 ; 89 W. R. 204. 

660. Appointment if appointee survives 

third party — Appointee predeceasing party.] — ^By a 
settlement a general power of appointment over 
certain stocks, funds, & securities was given to 
P., & it was provided that in default of appoint- 
ment tlie settled property should go to the niixt 
of kin of P. By his will, dated in 1806, P., after 
making an appointment of part of the prop(M4/y, 
appointed the residue to J. & R. upon trust to 
convert & pay ctjrtain legacies, & to pay the 
ultimate residue to E., if she should be living 
at the death of C., & he constituted D. his residuary 
legatee. E. survived P., but predeceased C. : — 
Held : H., the residuary legatee, was entitled to 
the ultimate residue of the settled pniperty. — 
Re Elen, Thomas v. McKectinip: (1893), 68 L. T. 
816. 

Annotation : — ^Distd. Re Andrews, Public Trustee v, Vincent 

(1922), Off Sol. Jo. 284. 

D. Appointment to Executors of Do7iee. 

661. Fund becomes general assets of ap- 
pointor.] — ^A. having power to appoint £700 which 
was to be raised imder the trusts of a term, by her 
will, appointed that sum to the persons whom she 
made her exors., in trust ; but she did not declare 
expressly any trust of that sum. She then 
bequeathed her personal estate to the same 
persons, in trust, & subject to the payment of her 
debts & legacies : — Held : the £700 ought to be 
raised, & applied in the same manner m the testa- 
trix’s personal estate. — Goodere v, Lloyd (1830), 
3 Sim. 538 ; 67 E. R. 1100. 

Annotation .—Reid. Re Van Hagan, Sperling v. Roohfort 

(1880), IG Cb. D. 18. 

662. .] — By a post-nuptiri settlement, 

certain moneys to become payable on three policies 
of insurance on tlie life of R. were vested in trust 
for B. for life, &, after her death, upon trust for 
the appointees of R. In 1821 R. appointed the 
moneys so to become payable to his exors. & 
administrators. By an order, in a suit instituted 
for the purpose of carrying into effect the trusts of 
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tho settloinent, it was ordered that the trustees 
should relinquish the policies for such a sum as 
might be obtainable for the same from the in- 
surwce CO., & that the moneys so reali^d should 
be invested, & the dividends accumulated during 
the joint lives of 11. & B. B. died in 1847. On a 
question being then raised between the children of 
the marriage & the assignees in insolvency, & in 
bkpcy. of R. ; — Held : the effect of the appoint- 
ment w^ to make the property part of tlie pei’sonal 
estate of R. 


The effect of a settlement by deed, limiting 
property to the exor. or administrator of the 
settlor, is to make such property subject to the 
disposition of the si?ttlor by will, oi* to be dealt 
with under the Statute of Disti’ibution. — Mac- 
kenzie V, MACKfiNZiE (1851), 3 Mac. & 0. 5.59; 
21 L. J. Ch. 405 ; 18 L. T. O. S. 229 ; 15 Jur. 
1091 ; 42 B. R. .370, L. C. 

Anrwtation: — Mentd. Trotlicwj^ v. Hclyar (187fi). 4 Ch. 1). 
o3. 


663. 


■•] — By a marriage settlement a fund 


was settled upon such trusts as the wife should, 
notwithstanding coverture, by deed or will ap- 
point ; & in default of appointment, in casts 

which happened, there should be no issue of the 
marriage, in tiust for such persons as sliould at 
the death of the survivor of the husb.'ind & wift^ 
bo the next of kin of the wife. By her will, which 
purported to be in t'xerciae of the power, the wife 
devised & bequeathed all her real & personal 
estate over whicli sIkj htid any disposing power to 
her exors. thej'ein named. She then gave several 
legacies, which did not exhaust the fund, & 
appointed exors. She died in her husband’s life-, 
time ; — Held : the fund was, by the appointment, 
all converted into the wife’s general personal 
estate, & hence the unexhausted portion belonged 
to the husband, & not to the persons entitled in 
default of appointment under the seitlenumt. — 
Brickenden V. WiujAMS (1809), L. R. 7 Kq. 310 ; 
17 W. R. 441 ; sub nom, Btckenden v, Williams, 
38 L. J. Ch. 222. 

AnnotaiiouH Re Pin6a«*H Suttlml. (1870), 12 Ch. D. 

067. Apprvd. lie Van Hagan, Sporling v. llocJifort (1880), 
16 Ch. 1). 18. Refd. BriHtow v. Skirrow (1870), L. U. 10 
Eq. 1 ; Ickcrinjrfll, IIIuKluy v, lokerlnKlll (1881), 29 
W. R. 500 ; Re Piyce, Lawfoid t>. l*ryw, (1911 J 2 Ch. 
28G. 


664, .] — The donee of a power gives 

property to his exors., th<?reupon the exors. take it 
as part of the propcirty of the appointor as in 
that case they do not take it beneficially they take 
it in trust, that is, first to pay creditors & then the 
legatties, & if there arc no legat^'os, then in trust 
for the next of kin of the appointor (Romiij.y, 
M.R.). — Bristow v, Skirrow (1870), L. R. 10 
Eq. 1 ; 39 L. J. Ch. 840 ; 22 L. T. 042 ; 18 W. R. 
719. 


E, Appointment of Executor by Donee. 

665. Not amounting to exercise of power.] — 

Re Thurston, Thurston v. Evans, No. 050, ante. 

666. .] — Be Boyd, Kelly v. Boyd, No. 

647, ante. 

Property rendered assets by appointment.] — 
See Sub-sect. 6, post. 


Sub-sect. 2. — IjAPse, Abatement, and 
Accretion. 

A. Lapse. 

(o) In General. 

667. Disposition not substantially testamentary 
— Appointment In nature of execution of trust.] — 


Burnet v. B:eIiORAVE (1700), 1 Eq. Gas. Abr. 296 ; 
21 B. R. 1067. 

Annototiana : — ^Dbtd. Oko v. Heath (1748), 1 Vos. Sen. 135; 

Marlborough v. Godolphln (1750), 2 Vob. Sen. 61. Reid. 

Jenkin v. Whltehouse (1757), 1 Burr. 431. 

668. Wills Act, 1837 ( 0 . 26), s. 38— AppUcatlon 
to lapse of appointment under special power.] — 
The enactment in the above Act, that a bequest to 
a child of t<Jstator who dies in testator’s lifetime 
leaving issue living at testator’s death shall not 
lapse, does not apply to a testamentary appoint- 
ment. — CniFPiTHS V . Gale (1844), 12 Sim. 364 ; 
13 I.. J. Ch. 286 ; 3 L. T. O. S. 17 ; 8 Jur. 236 ; 
59 E. R. 1108. 

Amuitations : — Distd. EccIch r. Choyne (1856), 2 K. dc J. 

676. Apld. Freeland r. l»onr8on (1867), L. K. 3 Eq, 058. 

Apprvd. Holylaiid u. Lewiii (1884), 26 Ch. D. 266. 

669. .] — PiiKELAND V . Pearson, No. 

120, mdc. 

670. .|--Wills Act, 1837 (c. 20), s. 33, 

wliich enacts that a devise or bequest to a child 
of testator who di(»s in the lifetime of testator 
leaving issue shall not la]>sc docs not apply to an 
appointment under a sj>ecial power. — lloLYLAND 
V. Lewin (1884), 20 Ch. I). 200 ; 53 L. J. Ch. 530 ; 
51 T. 14 ; 32 W. K. 443, C. A. 

AntUilatUms : — Refd. Re Harvey’s Estate, Harvey v. Qillow, 

11893] I Ch. 567; Rc. Paid’s Settlnit. Trusts, Paul v. 

Nelson. (1920] 1 Ch. 99. 

671. Application to lapse of appointment 

under general power.] — The enactment in Wills 
Act, 1837 (c. 2(>), 8. 3.3, that a Ixupiest to a child of 
tiCstaU)!*, who di('s in tiistator’s lihdinie, leaving 
issue living at testator’s death, shall not laiise, 
applii^s t-o a tesl-jimeiitory appointment made in 
ex(ircise of a general power. 

Testatrix, by h(‘r will in 1840, in exercise of a 
general pow^('r, a]>pointed i)roceeds of real estate 
jx) a daught(‘r wlio died in her lifetime, leaving 
issue living at testatrix’s death: — Jfeld : the 
pei'sona.l rei>resentative of the daughticr was 
entitled.— Eccles v. Cheyne (1850), 2 K. & J. 070 ; 
09 E. R. 954. 

AminUUUma : — Reid. Holyland v. Lowlii (1884), 20 Oh. D. 

266 ; Re GritllthB, Griffiths v. Waghomo (1910), 104 L. T. 

125. 

Lapse generally.]— iS’cc Wiij:^. 

(5) Appointnvent of Residue of Fund. 

672. Lapsed share goes as in default of ap- 
pointment.] —A share, lapsed by the death of one 
in liis life, goes among all, as in dcdault of appoint- 
ment, notwitlistanding a direction, that each, 
receiving a share should release the fund. — Burges 
V . Mawbey U804), 10 Ves. 319; 32 E. R. 867, 
L. C. 

673. .]-- By deed of settlement estates 

were conveyed in trust for J. the husband for life, 
then to the wife for life, or uniU the youngest 
child of the marriage should attain twenty-one, 
& after the decease of both of them & after the 
attainment by the youngest child to twenty-one, 
to the use of all & every the children of J. by his 
wife, for such estates, in such shares, with such 
limitations, & subject to such charges, the same 
limitations & charges, if any, being for the benefit 
of some other or others of the said children, as J. 
should by deed or will appoint : & in default of 
appointment to all the children of the marriage 
in tail, with cross remainders, J. by will, in execu- 
tion of the power, appointed the settled estates 
upon trusts for sale, & ho declared the trusts, of 
the proceeds to bo : as to one-sixth, to pay the 
income in the manner therein mentioned, as to 
one other sixth, in trust thereout to pay to testa- 
tor’s son T. £150, to testator’s son-indaw B. £120, 
&; to testator’s son S. £30, & as to the residue of 
the said sixth, to pay the interest to testator’s 

TI w 3 
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Bed, 10,— Operation of appointment: Sub-sect. 2 , 
A.(h),&B.{a) ^ * 

daiighter C., the wife of W., for her separate use, 
after her decease the share to which she would 
become entitled during her life in the said trust 
funds, to bo in trust for aU & every her children 
in equal shares : & as to all the remaining sixth 
parts, in trast for all testator's other children by 
his then wife, & the child or children of any then 
deceased or who might die in testator's lifetime, as 
tenants in common. J., testator, had six children. 
M., one of his daughters, married B. the son>in-law 
mentioned in the will, & died in testator's lifetime, 
leaving a son -.—Held : the gift of £120 to B. was 
an invalid appointment, he not being an object 
of tlie power ; the gift of the life interest to 
testator’s daughter C. was good, but subject to the 
same & to the two gifts of £150 & £30 the share was 
unappointed ; the sixth share to which M. would 
have been entitled had she been living, was 
unappointed. — Ratcuppe v. Hampson (1855), 
20 L. T. O. S. 102 ; 1 Jur. N. S. 1104 ; 4 W. R. 67. 
Annotation Re Moredlth’n TruHta (1870). 3 Ch. D. 

767. 

674. .] — tenant for life had a power to 

appoint £5,900 Consols. She appointed £1,400 to 
each of her thi-ee sons, but not to vest until her 
death, & reserved to herself a power of revocation. 
She also appointed, irrevocably, to her daughter 
the residue of the £5,000, after setting apart a 
sufficient portion to satisfy the appointment to the 
thi^e sons, to vest in the daughter insianter : — 
J1 eld : the appointment to the laughter comprised 
only a residue, after deducting the £4,200 ; the 
appointment in favour of two of the sons having 
failed by their deaths in the life of the appointor, 
the shares intended for them went as in default of 
appointment.— Lakin v. Lakin (1805), 34 Beav. 
443 ; 12 L. T. 617 ; 11 Jur. N. S. 522 ; 13 W. R. 
704 ; 55 E. R. 707. ’ , 

AnmtUdUma :—AM. Re Briiigloc’s TninlH (1872), 2G L. T. 

’I* (1874), 31 L. T. 223. Montd. lie 

Phon6’s TruHts (1870), 6 Oh. App. 130. iuoiaa. ite 

1.1 nn®' W’U appoinUid a legacy of 

£100 part of the fund to a stranger to the power ; 
& appointed the balance of the fund, after payment 
of legacies to objects of the power, wliich balance 
amounted to £200, to pay her debts ; & “ should 
any surplus remain,” she gave it to E., who was 
on(^ of the objects of the power i—Reld : (1) the 
£100 was unappointed, & did not pass to E. ; but 
(2) the £260 was well appointed to E. freed from 
the charge of the debts, which failed as an invalid 
appointment. — Re Jeaffreson’b Trusts ( 1800) 

K R. 2 Eq. 276 ; 35 L. J. Ch. 022 ; 12 Jur! M 

L T 673 Mentd. Jte Barker's Trusts (1883), 48 

®76. By a settlement of 1835, £16,000 

was vested m tinistees, upon trust for A. for life ; 
&, after her decease, upon trust for her children as 
she should appoint. By a settlement of 1847, 
£o,000 Consols was vested in trustees, upon 
trust for A. for life : &, after her decease, upon 
trust for her children or grandchildren, such 
grandchildren to be bom m her lifetime, as she 
should appoint. A. by her will, after referring 
generally to these settlements, appointed ” all 
such real or personal estate as she should have 
power to appoint or otherwise dispose of ” to 
t^tees, ujpon trust to seU, &, out of the proceeds 
of sale to mvest a sum of £3,600 & to pay the in- 
come thereof to her daughter B. for life, &, after 
her death, for her children as therein mentioned : 

« as to the residue of the proceeds of the said 


sale '' she devised & bequeathed the same to C. 
At the death of A., her daughter B. was un- 
married : — Held : the £3,500 must be considered 
as appointed ratably out of both funds ; also, 
subject to B.'s life interest the £3,600 remained 
unappointed, & did not pass to C. under the 
^idu^^ gift. — SWBTE V. Tindal (1874), 31 

077, Unless intention to appoint whole 

fund subject to previous appointments.] — ^A wife 
having power to appoint £4,000 to any of her kin ; 
& for want of appointment, to go according to the 
statute, appoints it by will to her nephew, ” upon 
condition ” that he paid his mother an annuity of 
£100. She then bc^queathed to her niece S. all the 
rest & residue of what she had power to dispose of. 
The nephew dying in her lifetime, the appointment 
as to him was void, but not so as to the annuitant, 
& the remainder was held to pass by the above 
residuary bequest. — Okk v. Heath (1748), 1 Ves. 
Hen. 135 ; 27 E. R. 940, L. C. 

Anmiaiinns : -‘OqxoA, Taylor c. (4oorgo (1814), 2 Voh. & B. 
378. Distd. Kasum v. Apploford (1840), My. & Cr. 56 ; 
Cowper V. Mantoll (1856), 22 Boav. 223 ; BemaM v. 
MiuHhull (1859), John. 276. Ckinsd. lie Hairios* Trust 
(1859), John. 190. Arid. Re Morodith's Trusts (1876), 
3 Ch. D. 757. Befd. Marlborough v. Godolphin (1750), 
2 Vos. Son. 61 ; Re Marten, Shaw v. Marten, [1902] 1 
Ch. 314 ; Moses, Beddlngton v. Beddlngton, [1902] 1 
Ch. 100. 


678. .] — Power to appoint among 

nephews & nieces does not extend to great nephews, 
eto. &> if part be appointed not pursuant to the 
power, the money so appointed lapses into, & 
passes under, tht‘ appointment of the residue 
which was propci*)v appointed. — Palkner v. 
Butler (1705), Amb. 514 ; 27 E. R. 332. 

Annotaf iona : — Cbnsd. ISasnm v. Apploford (1840), 5 My. & 

Cr. 56 ; CarU.'r v. Taggart (1848), 16 Sini. 423. Apia. Re 
Harrlos’ Trutst (1859), John. 199 ; Re Meredith's Truste 
(1876), 3 Ch. I). 757. Coosd. Champney r. Davy (1879), 
11 Ch. D. 949. Reid. Lakin r. Lakin (1865), 34 Bcav. 
443 ; Re Whltrod, Burrows v. Base, [1920] Ch. 118. 

679. .] — Testatrix having power 

under her late husband’s will, to dispose of 
£10,000 Consols, recitc^d the power, & then pro- 
ceeded thus : “ Now I do give & bequeath the 
said £10,000 Consols in manner following : that 
is to say I give, to G. the sum of £500 sterling ” ; 
1 give, to my exora., the sum of £600 Consols in 
trust to pay the dividends to H. during her life, 
& after her decease, the £000 to sink into the 
residue of my estate ; 1 give & bequeath, to H., 
liis exors., etc., all the rest & residue of the said 
£10,000 Consols, after deducting therefrom the 
legacies above-mentioned. CK died in testatrix’s 
lifetime ; — Held ; tihe £500 given to him was not 
to be de<lucted from the £10,000 Consols. — 
Carter v. Taggart (1848), JO Him. 423 ; 00 E. R. 
938. 

Annotations : — Apld. Re Hariios* Trust (1859), John. 199. 
Consd. Lakin v. Lakin (1865), 31 Beav. 443 ; Champney 
r. Davy ( 1 879), 1 1 Ch. D. 919. Reid. Re Whltrod, Burro\ra 
r. Base, [1926] Ch. 118. 


.] — (1) Wliere a definite fund 

is subject to a power of appointment by will, &, 
by a will purporting to be made in exercise of the 
power, one sum, part of the fund is i^pointed to 
one person &; another sum, other p&t of it, to 
another ; & “ all the rest ” or “ all the remainder ” 
of the fund to a third ; the third appointee cannot 
claim a share which may lapse in consequence of 
the death of either of the former appointees in the 
lifetime of testator. 

(2) But if there is upon the will a plain indica- 
tion of an intention to appoint the whole that may 
remain strictly in the shape of residue, or to 
appoint the entire fund charged only with the sums 
specified in the preceding appointments, then the 
residuary clause will be read as an appointment not 
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of the mere balance of the fund after iht‘ sums so 
previously appointed have been deducted from it, 
but of the entire fund subject to the preceding 
appointments, the ct. acting upon the manifest 
intention of testator to dispose of the entire fund 
over which he has a power of appointment . — Re 
Harries* Trust (1859), John. 199 ; 70 E. R. 395. 
Armomionaj-^-As to (1) OoiUld. Lakin v, Lakin (1805). 34 
Beay. 443. Apld. Swete v, Tindol (1874), 31 L. T. 223. 
Refd.Jte Meredith’s TturIh (1876). 3 Ch. D. 757. Aa to 
(2) toned. Champney r. Davy (1879), 11 Ch. D. 949. 
And. Re Whltrod, Burrows w. Base, [1920] Ch. 118. 
GeneraUVt Reid. Tathaui v. Druimnoiid ( 1864 ), 2 Horn. & 
M. Currie, BJorkman v. Kimberley (1888). 36 

681 . 


- — — Under an exclusive power 
to appoint to children, the children being entitled 
in default of appointment in equal shares, the 
donee, by will, api)ointed the wliolo fund to 
trustees, upon ti*ust as to 1^1,200, to pay the 
income to one of her cliildrcn, J., for life, & after 
his death, for his children ; & if J. should die 
without k*aving children who should attain 
vested interests, then that tlu^ £1,200 should be 
“ added to & form pait of the residue of ’* the 
trust estate. The tinists of the residue were in 


her powers, her will sliould have effect under the 
doctrine of election. The ct. having come to the 
conclusion that Mrs. C., when she made her will, 
believed she had the power of appointing £19,900, 
&; appointed £9,900 to A. B., & £10,000 to C. D. : 
— Held: the doctrine of Page v. Leapingwell 
(1812), 18 Ves. 463, applied, & as testatrix had 
then only the power of appointing the first sum 
of £10,000, it must be divided between the two 
legatees in the proportion of 90 to 100. — ^Laurie 
V. Glutton (1851 ), 15 Beav. 05 ; 51 B. R. 460. 

684. Effect of lapse of one share — Other shares 
entitled to benefit.] — Tlie donee of a testamentary 
power of appointment over a fund of £7,000 
exorcised the i^owcr by appointing sums of £1 ,995, 
£4,000, £4,000, & £5, amounting in all to £10,000. 
The api)ointee of one of the sums of £4,000 died 
in testator’s lifetime : — Held : tlie other ap- 
pointees, & not the persons who would take in 
default of appointment, were entitled to the 
benefit of the lapse. — Bales v. Drake (1875), 1 
Gh. D. 217 ; 45 L. J. Ch. 51 ; 24 W. R. 184. 
Annotaiio7is Wilson v. Kenriok (1885), 31 Ch. D. 

658. Reid. Re Went, Doutou v. West:, [1921] 1 Ch. 533. 


favolu* of daughters for life with ttistamentiiry 
powers. J. died leaving children. It being 
admitted that the gift to J.’s children was exces- 
sive : — Held: on J.’s death the £1,200 was not 
undisposed of, but was well ajipointed by the 
residuary gift. — Re MKUKniTH’s Truhth (1876), 
3 Ch. D. 757 ; 25 W. R. 107. 

0g2. .] — Testatrix having a testa- 
mentary power of appointment over a trust fund 
in favour of her children only, yjurported by her- 
will to appoint to three of her children, including 
B. & B., one-fourth each, the rtuiiaining fourth 
to a grandchild, not an object of th(^ iiowcu* : Ac 
“ all the rest, residue, Ac remainder of my personal 
tjstatt? Ac eilects whatsoever Ac wheresoever, Ac of 
what natxu’e or kind soever, Ac over which 1 liave 
any power of disposal by tliis my will, J giv<^ Ac 
bequeath the same unto Ac equally between my 
said sons B. Ac B., share Ac share afike ” : — Held : 
the rc^siduary gift operated as an aiipointment to 
B. Ac B. of the one-fouith badly appointt*d U» the 
gi’andchild . — Re Hunt’s Trust’s (188.5), 31 Ch. D. 
308 ; 55 I.. J. Ch, 280 ; 51 L. T. 09 ; 34 W. R. 
247. 

B, Abatement. 

(a) Ap 2 *ffMmeni of Insufficient Fund in Aliquot 
Shares. 

Abatement generally.] — See Executors, Vol. 
XXIII., pp. 416-427, Nos. 4880-4981. 

683. Shares abate ratably.] — Mrs. C. had a 
power to appoint three sums of £J 0,000 each, the 
first, under her fatlier’s will, amongst her children ; 
the second, under her mother’s will, t(j any pci*son ; 
Ac the third, also under her mother’s will, amongst 
her children. In 1836 the second sum was 
appointed to her husband, Ac paid to liim. In 
1838 the legacy duty was paid on the third sum, 
which reduced it to £9,900. In 1842 she pur- 
ported to appoint the two sums of £10,000 under 
her mother^s will to her two daughters equally ; 
Ac in 1843 she, by her wiU, appointed £9,9()0, 
described as derived from her father, to her 
daughter, A. B., Ac £10,000, also described as 
settled by her father Ac mother, to the other 
daughter C. D., she confirmed the deeds of 
1842, so far as they were valid, Ac not inconsistent 
with her will ; Sl declared that, if she had exceeded 


(b) A 2 )j)ointment of Residue of Insufficient Fund. 

685. Residue not appointed as fixed sum — 
Residue bears all loss.] — Testator having a power 
of appointment by will over a sum of stock, 
bequeathed two sums of £5,000 Ac £500 sterling 
thereout to A. Ac H., Ac the residue his son. 
Tlie stock became in equity liable to his debts, Ac 
by payment thereof, Ac of the costs of the suit, the 
fund became less tlian £5,500 sterling: — Held: 
the pecuniary Ac residuary legatees were m^t liable 
to abate propoiiionately : but the residuary gift 
failed altogether, — Petre v. Petre (1851), 14 
Beav. 197 ; 18 L. T. O. S. 14 ; 15 Jur. 693 ; 51 
E. R. 202. 

Annotations : — Apld. Baker v. Furuior (1868), 37 L. J. Ch. 
820. tonsd. Do LiHlo V. HodgOH (1874). L. H. 17 Eq. 440 ; 
Re Orford, NovUlo v. Cartwright, Cartwright v. dol liaizu 
(1805), 73 L. T. 681 ; Re Margetts, Stidtli v, Margotts 
(1006), 50 Sol. Jo. 200. Reid. Spriiigi^tt v. JoniiigH (1871), 
6 Ch. App. 333 ; He SaimdorH-Davlot?, SauiidorH-DavioH 
V. Saunders -Davies (1887), 34 Ch. D. 482. Mentd. Re 
Chlsholme, Goddard v. Brodle, [1002] 1 Ch. 457. 

686, .] — A floniM* of a iiower of 

aiipointment over a gross sum of money wiiich 
in default of ap]iointiuent was to be divided 
equally among her children apiiointed a specilic 
sum which she described as being “ part of ” the 
gross sum ; but she did not make any appoint- 
ment of tJie residue. Tlie gross sum proving 
deficient : — Held : the specilic sum appointed 
was be xiaid in full Ac not ratably out of the 
deficient gross sum.- -Booth v. Altngton (1856), 
6 De G. M, & G. 613; 26 L. J. Ch. 138; 28 
L. T. O. S. 211 ; 3 Jur. N. S. 49 ; 5 W. R. 107 ; 
43 E. R. 1372, L. C. 

Annotations Distd. Miller w. Huddlestono (1868), 16 W. R. 
478 ; Gilbert v, Whithoid (1882), 52 L. J. Ch. 210. tonid. 
Wilson V. Kenrick (1885), 31 Ch. D. 658. Rtfd. De Lisle 
V. Hudgos (1874), L. It. 17 Eq. 440 ; Re Sannders-Davies, 
SauuderH'Davles v. Sauudors-Davios (1887), 34 Ch. D. 
482 ; Re Cruddas, Re Smith, C*ruddas v. Smith (1900), 
69 L. J. Ch. 355. 

0g7, J — Where testatrix appointed 

£600 to a trustc'c upon trust to invest Ac pay £76 
to each of her daughters, Ac to apply the income 
of the residue for the benefit of her granddaughter 
till she attained seventeen, Ac then to pav £100 
more to each of her daughters, Ac apply the income 
of the residue for the benefit of her granddaughter 
till siie attained twenty-one, Ac then to pay such 
residue to the granddaughter for her ovm absolute 


PART IV. SECT. 10, SUB-SECT. 2.— v. Barby (1876), 10 I. R. Eq. 397.— Money charged on land ineulflcient to 
B. (a). IR. pay aAorea^^BuTLSR v. Blaokali,. 

088 1. Shares abate ratably .] — Babbt b. Reeidue of fund unappotnted — [19071 1 1. R. 406. — IR. 
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Sect. 10, — Oper<Uion of appointment i Sub-sect. 2, 
B, (6) <fc (c), <& C. ; sub-sect. 8, A.\ 
use & benefit ; & the fund had been diminished 
by certain costs & was insufficient : — Held : the 
gftt of the residue to the granddaughter was not 
a gift of a fixed sum, but only of what might be 
left after payment of the fixed legacies, & there- 
fore the legacies to the daughters must be paid in 
priority, & were not liable to abate pari paaau 
with tlie residue. — ^H arley v. Moon (1861), 1 
Drew. & Sm. 623 ; 31 L. J. Ch. 140 ; 6 L. T. 411 ; 
7 Jur. N. S. 1227 ; 10 W. B. 146 ; 62 E. R. 616. 
Annotaticms: — ^Apld. Re Morgetts, Smith v. Morgotts (1906), 
r>0 Sol. Jo. 290 ; Bakor v. Famiex (1808), 3 Ch. App. 537. 

688. .] — By deed & by will two, 

funds of £37,914 & £800 Consols were settled, with 
powers of varying investments, upon trusts for 
the nephews & nieces of R., subject to a power 
in R. of exclusive appointment among them. R. 
made & revoked a scries of appointments, &; 
\iltimately, by a deed poll in Nov. 1870, at which 
time the fund had been reduced to £27,170 
Consols & £8,000 cosli, R., after reciting a desire 
to revoke the subsisting appointment of the two 
funds, & to appoint the same amongst his nephews 
& nieces named, in the shares & proportions & in 
manner expressed, in pursuancej of that desire 
appe^ted that the trustees should stand possessed 
of the two funds “ or other the stocks, funds, & 
securities ** of which the same then consisted, or 
thereafter sliould or might consist, or upon which 
the same or any part thereof wm.s then or there- 
after should or might be invest* upon trust as 
to £7,000 Consols, part of the £37,914 & £800 
Consols, or other the stfjc.ks, funds, or securities 
of which the same might consist, for liis nephew, 
H.. absolutely. R. then appointed in like nuinner 
further sums, making an aggregate of £37,000 
Consols, in tinist for the four nieces & nephew 
named ; & the residue of the two several sums of 
Consols or other the stocks, funds, or securities, 
etc., in trust for liis niece C. The trust funds at 
the death of R. wore insufficient 1x) pay the 
£37,000 Consols : — Held : the gift to was 
residuary & not specific, & it failed altogether. — 
Db Lisle v. Hodges (1874), L. R. 17 Plq. 440; 
43 L. J. Ch. 385 ; 30 L. T. 158 ; 22 AV . R. 363. 
Annotaiiona : — Oonsd. Re I'hilllpB, Eddowc^s v. PhlUipB 

(1897), GO L. J. Ch. 714. Refd. Jic CruddOH, Re Hiuitb, 
CruddaB v. Smith (1900), 69 L. J. Ch. 355. 

689. .j-r—Testatrix, in exercise of a 

general power of appointment, made several 
appointments of, in each case, ** so much such 
part' of ” the smd trust funds as should be of the 
“ deal* ** value of a specified sum of money in 
each case, & lastly made an ay»pointment of “ all 
the residue ” of the said trust funds. Tlie will 
disposed of no other property except that subject 
to the i>ower, & contained no direction for pay- 
ment of testamentary expenses, probate or legacy 
duty ; — Held : the testamentary expenses & 
probate duty, & the legacy duty on the specified 
portions of the trust funds, must be paid out of 
that part of the trust funds which was lastly 
appointed as residue. 

Qu, : Whether the residue was residue for all 
purposes so as, for example, to include a lapsed 
share, if any . — Be Currie, Bjorkman r. Kim- 
berley (Lord) (1888), 67 L. J. Ch. 743 : 59 
L. T. 200 ; 36 W. R. 762. 

AnnotatfUma : — ^Apld. Re Sanndersi Saunders v. Gore, [1898] 
1 Ch. 17 ; Re OoxweU's TruHts, Klnlooh-Gooke v. Puhlio 
Trustee, [19101 1 Ch. 63. Rm. Re Chisholm, Goddard 
V. Brodle, [1902] 1 Ch. 457. 

600. Residue appointed as fixed proportion — 
Abatement ratably.] — Where a sum of £5,000 was 
appointed upon certain trusts, subject to a power 


of appointing to the amount or value of £1,000 
each, one of which had been exercised, but the 
fimd proved insufficient : — Held : the appointees 
of the £1,000, & the persons entitled to the residue 
of the fund, must abate proportionately. — ^Miller 
V. Huddlestone (1868), L. R. 6 Eq. 66 ; 37 
L. J. Ch. 421 ; 18 L. T. 203 ; 16 W. R. 478. 
Annoiatifm Distd. Gilbert v. Whitfield (1882), 52 L. J. 

Ch. 210. 

(c) Successive Appointments of Insufficient Fund. 

691. Loss borne by latest appointees.] — (1) A 
donee of a power affecting two sums of stock of 
different descriptions appointed a gross amoimt, 
part of one of them, & exceeding one-fourth part 
of it. Afterwards she executed, successively, 
deeds purporting to appoint aliquot parts of both 
funds as one subject, & without noticing the 
previous appointment of the gross sum, which 
was never severed from the mass. The appointees 
comprised all the parties entitled, subject to the 
appointment, &; the aliquot parts so appointed 
amounted to four-fifths, thus exceeding, with the 
earliest appointment, the entirety of one of the 
funds : — Held : the successive appointments of 
the aliquot parts operated upon aliquot parts of 
the whole of each fund, &, therefore, the loss 
arising from the deficiency of the one fund fell 
upon the last appointees. 

(2) The costs of the suit occasioned by the 
above circumstah(;es were directed to be appor- 
tioned between the two funds, A the amount 
payable by each fund apportioned between the 
several intei*e8ts in that fimd ; but wherever a 
share had been sold or incumbered, the additional 
costs occasioned by such sale or incumbrance were 
to be borne by that particular share. — T rollope 
V. Routltsdge (1847), 1 De G. & Sm. (562 ; 10 
L. T. O. S. 224 ; 11 Jur. 1002 ; 63 E. H. 1210. 
Annotations: — As to (1) CoDSd. Stroud v. Norman (1854), 

Kay. 313 ; Wilson v. Konrick (1885), 31 Ch. D. 658. 

Refd. Gilbert v. Whitfield (1882), 62 L. J. Ch. 210. As 

to (2) FoUd. Moore r. Dixon (1880), 49 L. J. Ch. 807 ; 

Rc Orford, Nevillo v. Cart.wright, Cartwright v, del Balzo 

(1895), 73 L. T. 081 ; Re Chisholm, Goddard v. Brodie, 

[1902] 1 Ch. 457. 

692. .] — ^Morgan v. Gronow, No. 636, 

ante. 

693. .] — The donee of a special power to 

appoint, subject to a life interest, a sum of £3,000, 
raisable out of the proceeds of two policies & of 
certain real property, made three appointments 
by successive deeds of £1,000, described as part 
of the £3,000, in favour of three objects of the 
power. The property available eventually, owing 
to the insolvency of the insurance office, fell shoit 
of £3,000 : — Held : the appointees took according 
to priority of appointment, & not ratable portions 
of the fund. — S tokes v. Bridgman (1878), 47 
L. J. Ch. 769. 

Annotations .—-FoUd. Gilbert r. Whitfield (1882), 52 L. J. 

Oh. 210. Oonsd. Wilson v. Eenrick (1885), 31 Ch. D. 658. 

694. .] — The donee of a special power to 

appoint by deed or will a sum of £10,000, which 
was invested on mtge., made successive revocable 
appointments by deed of sums of £3,00§, £1,200, 
£1,000, & £1,000, respectively described as part 
of the £10,000, to three objects of the power, & 
by his will confirmed these appointments, & 
appointed the remaining £3,800 among objects of 
the power. The mtge. security eventually proved 
insufficient to realise the £10,000 ; — Hela : the 
appointees took according to priority of appoint- 
ment, dt not ratable portions of the fund. — Gilbert 
V. Whitfield (1882), 62 L. J. Ch. 210 ; 48 L. T. 
388. 

695. .] — ^By deed of Oct. 1860, the donee 

of a power of appointing £6,000 amongst his 
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Pabt IV. — ^Exercise of Powers. 


children, irrevocably appointed £500 to liis 
daughter B., & subject to revocation, appointed 
the £5,600 residue to his daughter 0. By a 
subsequent deed the appointment of £5,500 was 
revoked, & the hereditaments subject to the 
power were charged with £1,000 to 0. & £3,900 
to B., in lieu of the £5,500 charged by the first 
deed, & “ subject & without prejudice to the 
trusts for raising the £500,** trusts for raising the 
£1,600 & £3,900 were declared. This deed con- 
tained a power of revocation & new appointment, 
confined, however, to the £3,900. By a subse- 
quent deed the appointment of £3,900 was revoked 
& that sum was appointed between B. & C. in the 
proportions of £300 to B. & £3,000 to C., in addi- 
tion to the sums of £500 &; £1,000 then respectively 
remaining charged thereon, & it was directed that 
all the sums raisable under the tinsts of the term 
under the three deeds should be charged & charge- 
able on the property pari pmsu & without priority : 
— HeM. : the £500 urcvocably appointed by the 
first deed had priority over the othtir charges, & 
this priority was unalTected by the dirciction that 
the charges should rjink pari passu & without 
priority j & accordingly, subject lo any question 
as to election, the £500 had priority, & th(^ several 
charges amounting to £5,500 stood subsequent to 
the £500, but inter se rankc^d pari passu. 

Where under a power to appoint a definite 
fund amoi^ special obj(H;ts iui appointment is 
made of aliquot parts of the fund, or of parts of 
the fund exhausting tlui whole by one instrument, 
or by several instruments, which form one trans- 
action &; ought to be construed together, thc^re 
primd facie there is no priority, & the several 
jiarts of the fund, if the fund jiroves deficient, 
must abate ratably. 

Where under a like power several sums are 
appointed by successive independent deeds, there 
primd facie the sums or parts appoint(»d, not being 
aliquot parts, have priority according to the 
dates of the deeds (Chiity, J.). — ^AVilson v. 
Kenrick (1885), 31 Oh. D. 058; 55 L. J. Ch. 
525 ; 54 L. T. 461 ; 2 T. L. li. 214. 


C, Accretion, 

696. Appointment extends to accretions.] — 

Testatrix had power to dispose by will of property 
which she enjoyed under the residuary gift of her 
brother ; a part of this property consisted of 
£7,000 bank stock, wliich, alter the brother’s 
death, was increas(Kl by a bonus to £8,750. 
Testatrix in her will, made shortly after the bonus 
was declai'ed, described th<; bank stock as con- 
sisting of £7,000 ; the ct. decreed that the £8,750 
passed by force of general expressions which 
plainly manifested an intention to bequeath all 
that testatrix derived from her brother. — ^Mat- 
thews V, Maude (1830), 1 Russ. & M. 397 ; 8 
L. J. O. S. Ch. 100 ; 39 K. R. 153. 

Annoiaiicm :~Mentd. Ricketts v. Hailing (1870), 23 L. T. 

760. 

697. .] — Carver v, Bowles, No. 902, 

post, 

698. .] — Testator bequeathed certain shares 

of the residue of his estate to trustees, upon 
t^t to accumulate for such of his issue as 
his widow should by deed or will appoint. The 
widow by her will, referring to the power, ap- 
pointed certain definite sums to the issue, on the 
express supposition that the shares would realise 
a certain sum per share ; but if not, then she 
directed that the legatees should receive in pro- 
portion to their respective bequests : — Held : the 
appointment extended to the accumulations of 


the shares. — Thompson v, Teulon, Teulon v, 
Teulon (1852), 22 L. J. Ch. 243 ; 1 W. R. 97. 

699. .] — ^Lbfevre V, Freeland, No. 640, 

ante. 

700. .] — ^Under the will of M. her nephew 

T. was tenant for life of one-fourth share of the 
funds, subject to the trusts of her will, with 
power after his death to appoint so much of the 
trust funds as he might be ** entitled or pre- 
sumptively entitled ** to, among his children. 

By liis will he, in exorcise of the power of 
appointment given to him by the will of his aunt 
M., appointed the sum of £5 to bo paid out of 
his share of the trust funds, subject to the said 
will, to each of his children who should survive 
him, except liis son P., & he appointed the re- 
mainder of liis sliare to his son P. absolutely ; & 
testator gave & bequeathed all the other property 
of every description belonging to him, or of which 
he should have power to dispose by his will, to 
his son P. for his own use, but subject to the 
payment of testator’s debts, funeral & testa- 
mentary expenses. P. survived his father. The 
question was raised whether the will of T. operated 
as an exorcise of the power of apxiointmcnt given 
to him by the will of M. as rt^garded an accrued as 
well as his original share of the trust fund : — Held : 
the will operated as an appointment of the accrued 
shai*o . — He Denton, Bannerman v. Toosey 
(1890), 03 L. T. 105. 

701. ,] — A father by his will gave to 

trustees a sum of £30,000, to be invested as he 
directed, upon tiTist to pay the interest & annual 
Iiroceeds tliei'eof to his daughter during her life, 
& afU^r her death the same sum, together with the 
interest & annual proceeds thereof, was to bo 
held on such trusts as th(^ daughter should appoint 
in favour of her children or grandchildren, with a 
trust over in diifault of api>ointment. The 
daughtc^r by her will recii^ed verbatim the gift in 
the father’s will, & then, in exercise of the power, 
appointed that “ the said sum of £30,000, together 
with the interest & the annual proceeds thereof, 
by the said will of my father U) be held in trust 
for me, my childnm & grandchildren, & over 
which I have such powH?r of appointment as afore- 
said,” should aft-er her death bo held by the 
trustees of h()r father’s will upon trust as to £1,000 
” port thereof *’ for lier daughter B. ; upon trust 
as to five sums of £1,000, £4,000, £6,000, £6,000, 
& £6,000 resp(iotively, eacli of which was described 
as “ other part of the said sum of £30,000,” on 
trust for five othcing of her children, respectively, 
&> upon trust as to another sum of £6,000, which 
wiis described as “ the residue of the said sum of 
£30,000 ” for lier other child. At the time of 
her death the s«^curities on which the £30,000 had 
been invested were worth £39,000 : — Held : testa- 
trix was dealing with the fund as an invested fund, 
& that the whole of it was appointed in the pro- 
portions indicated by her will. — Be Cruddas, 
Cruddas V. Smith, [1900] 1 Ch. 730 ; 09 L. J. 
Ch. 355 ; 82 L. T. 514 ; 44 Sol. Jo. 361, C. A. 


Sub-sect. 3. — ^Ademption. 

A. In General, 

Ademption generally .] — See Equity, Vol. XX., 
pp. 449-494, Nos. 1743-2236. 

702. Appointments subject to ademption — 
Whether under general or special power.] — For 

the purposes of the question whether an appoint- 
ment under a testamentary power has been 
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Powers. 


Sect, 10. — Operation of appointment: Svb-sect, 5, 
A, & B , ; stib-aect. 6, A ,] 

trustees. A. subsequently made other simil^ 
appointments to her other two daughters on their 
marriages, but did not appoint the whole of the 
trust funds. The original settlement contained 
the usual gift over in default of appointment &> 
a hotchpot clause drawn in the ordinary form. 
Upon the unappointed part of the trust fund 
having become divisible on the death of the tenant 
for life : — Held : the values of the appointed 
stocks were to be ascertained as on the date of 
the death of the tenant for life, & not as on the 
respective dates of the appointments. — Re Kelly’s 
Settlement Tkusts, Gustard v. Berkeley, 
[19101 1 Oh. 78 ; 79 L. J. Ch. 60 ; 101 L. T. 666 ; 
54 Sol. Jo. 12. 

Anifwtalion : — Mdntd. He West, Bonton v. West, [1021 ] 1 

Ch. 533. 

B. Appointment Executed Prior to Creation of 
Power, 

See Sect. 9, sub-sect. 2, B. (6), ante. 

Sub-sect. C.-tProperty Bendered Assets 
BY Appointment. 

A. In General. 

See Administration of Estates Act, 1925 (c. 23), 
s. 32. 

723. Property appointed under general power.] 

— ^A. by marriage settlement having a power to 
charge the estate with any sum not exceeding 
£3,000 for such puiposes as ho thought lit, by deed 
ajipoints the £8,000 as a collateral security for 
quiet enjoyment of an estate he had sold ; & if 
no incumbrance did appear the appointment was 
to be void ; & by will devises the £3,000 to his 
daughter. Upon a bill by the creditors of A. the 
£8,000 was decreed to be applied to the payment 
of his debts. 

The ct. has not gone so far, as where a man has 
power to raise money, if ho neglect to execute that 
power, to do it for him ; aliliough I think that 
may be reasonable enough & agreeable to equity 
in favour of creditcjrs (Loud Guildford, Lord 
Keeper). — Lassells v. Cornwaijjs (Lord) (1704), 
2 Vom. 466 ; Free. Ch, 232 ; 23 E. B. 898 ; sub 
nom. Cornwallis’s (Lord) Case, Freem. Ch. 
279 ; 12 Mod. Bep. 614. 

AnrwtaHona : — Oonia. lie Jjawley, Zaisor v. Lawloy (1002), 

51 W. R. 160. Refd. Hinton v, Toyo (1739), 1 Aik. 465 ; 

Townshend Windham (1750), 2 Ves. Sen. 1 ; Uuckland 

V. Barton (1793), 2 Hy. Bl. 130 ; Holmes v. Ooghlll (1802), 

7 Vos. 499 ; Ewart v. Kwait (1853), 11 Haro, 276 ; 

O’Grady v, WUmot, [1916] 2 A. C. 231. Mentd. Willis 

V. Brady (1740), Bam. Ch. 64. 

724. ,j — ^Before the marriage of E. with 

M., it was agreed that £300, till it could bo laid 
out in the purchase of lands, should bo settled in 
trust for E. for life, for M. for life, & in default of 
issue, to the use of such person, &; for such estate 
as she should by any deed direct or appoint, & for 
want of such appointment, to her right heirs for 
ever. M. by deed poll appoints the £300 to be 
paid to her husband, to be employed by him to 
such charitable uses, or other intents & purposes 
as he should think fit. E. by will devises to defts. 
W., S., & A., £100 apiece, being the money charged 
on the estate of his wife’s father, & declared in his 
will tlmt such disposition was in pursuance of the 
directions. The creditors of B. bring their bill 
to have the £800 applied to the payment of his 
debts, as a part of his assets. This is not a naked 


I power only to convey to charitable uses, but ought 
I to be considered as a part of the assets of B., & 
applied in payment of his debts. — Hinton v. 
Toye (1739), 1 Atk. 465 ; 26 B. B. 296. 

726. .] — ^A. had a power to charge a sum 

of money on land, by deed or will, & executes it 
by a voluntary deed ; the ct. in favour of the 
creditors of A. will consider it as personal assets, 
& lay hold of it for their benefit. — ^P ack v. 
Bathurst (1746), 3 Atk. 269 ; 26 B. B. 957, L. C. 

726. .]— A general power of appointment 

^ven over an estate in lieu of a present interest in 
it, having been executed voluntarily, though for a 
daughter, was held to be assets in favour of 
creditors. — ^Townshend (Lord) v. Windham 
(1760), 2 Ves. Sen. 1 ; 28 E. B. 1, L. 0. 

Annotations : — ConBd. Holmos v, Coghlll (1806), 12 Yes. 206 ; 
Holloway v, Millard (1816), 1 Madd. 414 ; Ewart v. Ewart 
(1853), 11 Haro, 276. ^td. He Roper, Roper v. Don- 
caster (1888), 39 Ch. D. 482. Consd. lie Guedalla, Lee v. 
Guedalla's Trustee, [1905] 2 Ch. 331 ; JFZf Hadley, Johnson 
V. Hadley, [1909] 1 Ch. 20. Refd. Hurst v. Wlncholsea 
(1759), 2 Keny. 444 ; Thorpe v. GoodaU (1811), 17 Yes. 
460 ; Platt v, Routh (1840), 6 M. &. W. 756 ; Scarf v. 
Soiilby (1849), 1 H. & Tw. 426 ; Patch v. Shore (1862), 
2 Drew. & Sm. 689 ; He Power, He Stone, Acworth r. 
Stone, [1901] 2 Ch. 659; He Dixon, Ponfold v. Dixon, 

a 902] 1 Ch. 248 ; O’Grady v. Wilmot, [1910] 2 A, C. 231. 

entd. Ward v. Shallot (1750), 2 Yes. Son. 16 ; Doe d 
Otloy V. Manning (1807), 9 East, 59. 

727. .] — Testator bequeathed certain stock 

to trustees upon such trusts & subject to such 
powers, etc., as A. should by deed or will direct or 
appoint ; & in default of ajjpointment, upon trust 
to pay the dividends to A. during her life, & after 
her decease to pay the principal amongst her 
children, i'fter testator’s death A. executed a 
deed according to the mode described by the will ; 
by which, after reciting that she was desirous of 
executing the power, she directed the trustees to 
transfer the fund to herself & a new trustee, upon 
such trusts & subject to such poweis, etc., as A. 
should by deed, with or without power of revoca- 
tion & new appointment, or by her last will, direct 
& appoint, with certain limitations over in default 
of appointment, similar to those contained in the 
will ; in pursuance of which deed the fund was 
transferred into the names of A. & the new trustee. 
A. afterwards, by will, by virtue & execution of 
that power, appointed the fund to be transferred 
to certain persons, in trust that the same might 
be consolidated with & become part of her 
residuary estate, & follow the dispositions thereof 
thereinafter mentioned : — Held : the deed exe- 
cuted by A. being an exercise of the power 
under the original will, the property thereby 
became liable to her debts, & became her personal 
estate, in which she had a beneficial interest. — 
A.-G. V. Staff (1833), 2 Or. & M. 124 ; 4 Tyr. 14 ; 
3 L. J. Ex. 6 ; 149 E. B. 700. 

Annotations Consd. Platt v. Routh (1840), 6 M. &; W. 756. 
B^d. VonclieBt v. Fyniuore (1834), 6 Sim. 670. 

728. .] — ^A. was tenant for life of a trust 

fund, with a ^general power to apx)oint by will, &, 
in default, it was settled on pltf. A. ordered the 
trustees to pay over the fund to her on an in- 
demnity, & she afterwards appointed the fund to 
pltf. & others, who filed a bill to make the trustees 
liable for a breach of trust : — Held : by the 
appointment, the fund became assets for answer- 
ing A.’s liabilities, of which the indemnity was 
one, &, therefore, the trustees were not liable. — 
Williams v. Lomas (1852), 16 Beav. 1 ; 61 B. B. 
676. 

Annotation : — ^Re!d. O’Qrady v. Wilmot, [19161 2 A. O. 231. 

729. .] — Freehold estates over which 

testator has a general power of appointment, & 


PART IV. SECT. 10, SUB-SEOT. 6.— A. 

d. Whether property comprised in limited or special power .^ — Dotub v. Ootud, [1895] 1 I. R. 205. — IR. 



Part IV. — Exercise oe Powers. 


476 


which he appoints by his will, are assets for pay- 
ment of his simple contract debts, but are only 
applicable for that purpose after all testator’s own 
property has been previously so applied. — 
Fleminq V. Buchanan, Downs v, Buchanan 
(1863), 3 De O. M. & G. 976 ; 1 Mq. Rep. 186 ; 22 
L. J. Ch. 886 ; 22 L. T. O. S. 8 ; 43 E. B. 382, 
L. JJ. 


Apprvd. Boyfus u. Lawloy, [19031 A. C. 411. 
glZUd. O^r^y V. Wllmot. [19101 2 A. C. 231. Eeld. He 
?«liwarz. [18921 3 Ch. 510 : Re Dovoii^a 
5* «• Uoboll, [18961 

Hadley, JohuHon v. Hadley, 11909] 1 Ch. 
20 ; Re Wernhor, W^emher r. Bolt, 119181 2 Ch. 82, 


730. .] — -G., tenant in tail, & nephew of 

C., tenant for life in possession, who was without 
issue male, joined with (\ in a disentailing deed to 
bar the estate tail of G., &: all remainders expectant 
thereon ; & subjcjct to all estates antecedent to 
the estate tail of G., they limited the lands to such 
uses as they should jointly appoint, with remainder 
to the old uses. An immediate annuity of £2,250 
was then panted by C. dui'ing his life, & seeur<‘d 
upon his life estate to G., in consideration of which 
C. & G., joined in appointing the estates, after the 
death of C. to trustt^es for three thousand yearn ; 
& subject ther(ito, to the use of G. in fee. The 
trusts declared of the l<M*m wore to raise £25,000 
& stand possessed of £5,000 for such purposes as 
C. should appoint, of the £20,000 for the pur- 
poses of a deed, by which C. & G. declaimed that it 
was to be held by the trustees for the tlu’ce 
daughters of 0., their liusbands & issue, in equal 
shares. A further declaration was also made that 
the £25,000 on G. coming into possession of the 
estates, bat not otherwise, should be a debt 
payable by G. upon the death of 0 . : — Held : the 
general power to appoint the £5,000 reserved by 
the purcliaser, &■ exercised for the general purposes 
of his will, made the fund a part of his general 
assets, no succession duty was payable upon it. 
--Re Jenkinson (1857), 24 Beav. 64 ; 26 L. J. Ch. 
241 ; 28 L. T. O. S. 280 ; 3 Jur. N. S. 279; 5 
W. R. 301 ; 53 E. R. 281. 


Annotations : — Consd. A.-U. r. Douik? (1861). 5 L. T. 122: 
A.-G. V. Abdy (1862), 32 L. J. JCx. 9. Distd. A.-G. v. 
Floycr. A.-G. r. Siiiythe (1862), 31 L. J. Ex. 404. Re!d. 
A.-G. r. YclvorLoii (1861), 7 JT. & N. 306 ; Rc Hamsay’e 
Sofctlmt. (1861), 30 Boav. 7.5; PYyer t>. Morloud (187*6), 
3 Ch. H. 675 ; A.-G. for Ireland v. llathdonncU, [1896] 
W. N. 141. 


731. .] — Guipfith-Boscawen v, Scott, No. 

402, ante. 

732. .1 — A married woman having separate 

personal estate, & also a general power to appoint 
personal estate by will, bequeathed & appointed, 
after legacic^s, all her jiropetiy to her exors. on 
trust for payment of her debts, & funeral & testa- 
mentiiry expenses, & certain legacies, & then in 
trust for persons named. Sh<j sui’vivod her 
husband, & after liis death became entitled to 
other personal estate, & died without republishing 
her will ; — Held : the separate personal propeity 
& the personal estate accruing after the coverture 
must contribute ratably, & before the appointed 
estate, to the payment of the funeral & testa- 
mentaiy exi)enses, & any debts contracted by 
testatrix after the coverture . — Rs Williams, 
Green v. Burgess (1888), 59 L. T. 310. 

783. .1 — Where a power of appointment 

is exercised by a general bequest in a will the 
property appointed is included in passes by 
the bequest according to the terms of the will, & 
net as if a separate execution of the power were 
read into the will. The property is therefore not 
necessarily postponed, as a fund liable for payment 
of his debts, to other assets of testator. — W^njJAMS 
V. Wctxiamb, Re Hartley, Williams v. Jones, 


[1900] 1 Ch. 152 ; 69 L. J. ("h. 79 ; 81 L. T. 804 ; 
48 W. R. 245. 

734. .j — ^The donee of a general testa- 
mentary power of appointment over a fund 
borrowed money & as security covenanted with 
the lender that he would make a will appointing 
that the loan should be a first charge on the fund 
& that he would not revoke the will. He made a 
will accordingly & died : — Held : the lender was 
not entitled to priority as regards the fund over 
the apj)ointor's general creditors ; for person^ ty 
api)ointed by will under a general power is subject 
to the payment of the appointor’s debts, as 
declared by IvNiuirr Bruce, Ij.J., in Fleming v. 
Buchanan, Downs v. Buchanan, No. 729, anie, — 
Beyfus r. Lawley, [1903] A. C. 411 ; 72 L. J. Ch. 
781 ; 89 L. ’P. 309, H. L. ; affg, S. C. siib nom. Re 
Laavley, Zatskr V, Lawlpiv, [1902] 2 Ch. 799, 
C. A. 

Annotations: — Consd. O'Qrady v. Wllmot, [1916] 2 A. C. 

231. Reid. Re Purdio*a Set.tlmt., Roso v. HIU (1904), 48 

Sol. Jo. 524; Stamp Dutiea CJomr. r. SLophon, [19041 A. C. 

137 ; Re Hadley, Johnson v. Hadley, [1909] 1 Ch. 20 ; 

Re Wemher, Womhor v. Bolt. [19181 2 Ch. 82. Mentd. 

Rc Whilehemi, Wliltehoad r. Street (1913), 108 L. T. 

368. 

785. .] — The execution by testator of a 

general powt^r of appointment makes the appointed 
fund assets for the payment of liis debts (Farwell, 
L.C.). — Re Hadley, Johnson v, Hadley, [1909] 
I Ch. 20 ; 78 L. J. Ch. 254 ; 100 L. T. 54. C. A. 
Annotations : — Consd. Re Pryoo. Lawford v. Pryoo, [1911] 2 

Ch. 286. Dbtd. O’Orody r, Wllmol, [19161 2 A. C. 231. 

Reid. Re Benzon, Bower r. Chetwynrl, [19141 2 Ch. 68. 

Mentd. Re Scott, Scott v. Scott, [1916J 2 Ch. 268. 

736. .1 — A domiciled Dutchwoman having 

under an English will a general testamentary 
power of appointment over pei‘st)nal property, 
made a will in Dutch form, but executod & 
attested as required by English law, whereby she 
appointed her liusband sole heir of all of wliich the 
law in force at the time of her d(?ath should allow 
her to dispose in his favour, & appointed him her 
exor. According U) Dutch law testatrix could not 
dispose of more tluin seviin-ciighths of her own 
estate in this way, the remaining one-eighth going 
to }«?r mother : — Held : the effect of the will 
being to make the appointod properfy assets of 
testatrix for all purposes, the disposition became 
subject to the law of the domicil, & the husband 
was therefore beneficially entitled to no moi*e than 
seven-eighths of the appointed property, the 
remaining one-eighth going th(^ mother . — Re 
Pryce, Lawford v, Pryce, [1911 J 2 Ch. 286 ; 80 
L. J. Ch. 625 ; 105 L. T. 61, C. A. 

737. Fund paid to appointor.] — Re 

Newnham’h Estate, Amooke v, Elmslie (1881), 
16 L. J. N. C. 68. 

Anruttafions : — Dutd. Re Lawloy, Zalscr v. Lawley, [1902] 

2 Ch. 799. Reid. Re I»urdie*B SetUmt., Hobo t>. HUl (1904), 

48 Sol. Jo. 524. 


738. Necessity for exercise of power.] — (1) A 

jxiwer, unless executed, not assets for debts. 
(2) A subsequent codicil will not by the mere effect 
of republishing the will be an execution of the 
power. Though the rule is settled, perhaps with 
some violation of principle, but with no practical 
inconvenience, that equity will aid a defective 
execution of a power, the want of execution cannot 
be supplied. — Holmes v, Coghill (1806), 12 Ves. 
206 ; 33 B. R. 79, L. C. 


-Asjojl) Reid. JSwort v* 


AnnotaHons . ^ 

Bq. Rep. 536 ; Re Lovolaoe's Settlmt. (1859), 28 J 

489 ; JwkBon d. Crick (1871), 19 W. R. 547 ; Ashby v. 
Costin (1888), 21 Q. B. D. 401 ; Re Roper, Roper v. 
Doncaster (1888), 39 Ch. D. 482 ; Re Creed, Thomas v. 
Hudson (1905). 49 Sol. Jo. 666 ; 0*Grady «. Wllmot, 
[1 916] 2 A. O. 831. Aa to (2) ApUL Hlxon v. Oliver (1806). 
13 Yes. 108 ; Cowper v. ManteU (No. 1), Cooper v. ManteU 
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Powers. 


Sect, 10. — Operation of appointment: Snb-scd. 0, 
A, & B.; sab-sect, 7.J 

(No. 1) (1856), 22 Beav. 223. Befd. Hope r. Hope (1854). 

5 GiiT. 13. Generally, Refd. Flemlnff «. Kuohanan. Downs 

V, Buchanan (1853), .3 Do G. M. & G. 976. 

Married woman donee of power.] — See Husband 
& Wipe, Vol. XXVII., pp. 142-U0, Nos. 1103- 
1184. 

Effect of bankruptcy.] — See Bankruptcy, Vol. 
V., pp. 740-743, Nos. 0392-0415. 

Liability to estate duty.]— Estate & Other 
Death Duties, Vol. XXI., pp. 30, 31, Nos. 177- 
190. 

B, Direction for Payment of Debts and Appointment 
of Executor, 

739. Direction to pay debts.] — A maaried 
woman died in 1849, possessed of savings of her 
separate estate, amounting to £097, & having a 
power of appointment over £21,000 Consols, 
subject to her husband’s life interest. By her will 
she directi^d first, that all her debts should be paid, 
& she then specifically bequeatlied all her ready 
money. Her debts were paid out of the £097 : — 
Held : on the death of the husband in 1855, the 
specific legatee \^as entitled to be repaid the £097 
out of tlie fund over which she hiid a power of 
appointment. 

The remainder of that fund will then be divided 
according to the trusts of the settlement, as in 
default of appointment (Romilly, M.R.). — Latno 
V, Cowan (1857), 24 Beav. 112; 53 E. R. 300. 
Annntaiion: — Refd. He Boyd, Kelly r. Boyd, • 1.897] 2 Oh. 

232. 

740. .] — Re Davies’ Trusts, No. 4.52, 

ante, 

741. 1 have no doubt that testator 

wljcn he made his will had not the slightest 
intention of pi'oviding for the creditors in liis 
bkpey., but what I have to find out is not what 
the inl<jntion of testator may be, but what is the 
intention tis expressed in the will. Testator has 
inseiied in his will a clause providing for payment 
to liis exors. of all lestament-iiiy, Inirial, A: other 
necessary expenses incui'n^d by his death & all 
other debts owing by him at his decease. This 
clause is entirely unnecessary as ix^gards the 
testamentaiy debts, & it is sufficient for him to 
say, having i*egard to the arguments iwldressed 
to him & to the piovisions of the Bankruptcy Act, 
1883 (c. 52), that the debts provable in bkpey. 
a.i*e due by tostator & aix^* striidJy those owing at 
the date of liis deatti as he has not obt-^ined his 
discharge, that therefore the will j)i*ovides for 
the payment of thosc^ debts (Joyce, J.). — Re 
iMRAY (Deceased), Hunwick v, (^hapman (1905), 
.50 Sol. Jo. 59. 

742. Appointment of executor — Coupled with 
bequest of legacies.] — Be Seabrook, Gray v. 
Baddeley, No. 453, ante. 


Sub-sect. 7. — DnrEsnNG op Vested Estates. 

743. Property vests in person entitled in default 
of appointment.] — ^Moncy by marriage arts, to be 
laid out in land, to uses of husband & wife for life, 
then to the children, as they should appoint ; in 
default of appointment, equally ; if but one, to 
that one in tail, reversion to husband in fee. One 
daughter : the trustee pays it to her & her husband ; 
she not being sui juris, not separately examined ; 
the payment not sufficient to make it considered 
as money, &: sister of the half-blood may claim 
the reversion in fee from the father ; but the 
husband of the other sister, who was tenant in 


tad, will be tenant by curtesy. The power of 
appointment puts not the inheritance in abeyance. 
— Cunningham v. Moody (1748), 1 Ves. Sen. 174 ; 
27 E. R. 905, L. C. 

Annotations : — Consd. Fletcher v. Ashburner (1779), 1 Bro. 
C. C. 497. Apld. Doe v. Martin (1790), 4 Term Rep. 39. 
Refd. Pultenoy v. Dorlln^oii (1783), 1 Bro. C. C. 223; 
Doe d. Tanner e. Dorvell (1794), 5 Term Rop. 518 ; 
Smith V, Gamelfoid (1795), 2 Ves. 698 ; Goodtitle v, Otway 
(1796), 1 Bos. & P. 576 ; Cave v. Holford (1798), 3 Ves. 
650 : Phipps V. Ackers (1842), 9 d. 8: Fin. 583 ; Standoring 
V. Hall (1879), 1 1 CHi. D. 652. Mentd. Doe v, Hutton 
(1804), 3 Bos. &;P. 643. 

744. — • — .] — Grandmother under a power, 
creates, by deed, a term to commence after her 
death for raising money for younger children ; 
as their father should appoint : If no appoint- 
ment, equally ; if but one, besides the eldest, then 
to that one ; if none except the eldest, then to him ; 
if no eldest son, then to her own exors. At the 
dato of the deed there was one gi*andson & one 
granddaughter. The father afterwards luul 
another son, & died without appointment. The 
eldest son having died under age : — Held : the 
whole sum belonged to the daughtxjr, At th(.* younger 
son having thus become an eldest son, was ex- 
cluded. — Teynham (Loud) v. Webb (1751), 2 
Ves. Sen. 198 ; 28 E. R. 128, L. C, 

A7inotaiion8 -Consd, Northumberland v. Egremont (1759), 
1 Ednn, 435 ; Sandomau v. Mackeuzlo (1861), 1 John. 
& H. 613 ; EUison v. Thomas (1862), 1 Do (5. J. & Hm. 18. 
Retd. Lawi'cnco i\ Maggs (1759), 1 Eden, 453 ; Lincoln 
r. ]*elharn (1804), 10 Vch. 166 ; Matlbews v. l»n.ul (1819), 
3 Swan. 328 ; Cholmondeley v. Clinton (1820), 2 Jac. & W. 
1 ; Windham v, Graham (1826), 1 Russ. 331 ; Scarisbrlck 
V. Skelmersdole (1840), 4 Y. & C. Ex. 78 ; Lyddon v, 
hJllson (1854), 19 Beav. 565 ; Reid v, Hoare (1884), 26 
Ch. D. 363 ; lie Sta well's Trusts, Poole v, Riversdahj, 
n 909] 1 Oh. 534. Mentd. Wilbraham v, Scarisbrick (1840), 
1 H. L. Cas. 173, n. 


745. .] — Smith v, Camelford (Lord), 

Camelpord (Lord) v. Smith, No. 880, post, 

740 , .] — marriage settlenumt contained 

a covenant by the husband & wife to settle all 
propei*ty then vested in tlie wife. At the time of 
the marriage the wife was entitled, in defaidt of 
appointment to the children, grandchildren, or 
issue of her father’s marriage, to the funds settled 
by her father’s marriage B(*ttlement. These funds 
were afterwards appointed to the wife absolutely 
for her separate use ; — Held : they were subject 
to the above-mentioned covenant. — Re Fbowd’s 
Settlement (1804), 4 New Rep. 54 ; 10 L. T. 367. 
Annotations : — Consd. Do Serrc v, Clarke (1874), L, R. 18 Eq. 
587 ; Swcotapplo v, Horlock (1879), 11 Ch. D. 745. 


747. .] — Re O’CoNNELi., Mawle v, Jagoe, 

No. 30, ante, 

748. Income distributable pending appoint- 

ment — After cesser of life interest.] — ^Bequest of 
£3,000 to J., the wife of C. for the use of her 
younger children, to be distributed as she should 
appoint : in default, equally. All J.’s childixm 
by C. being bom at the time of the will & death of 
testator, it was held vested as a present legacy 
to them, Bubjcjct to variation Jis between them ; 
but not to extend to her children by a future 
marriage. The period of vesting being as above, 
one who was a younger child at testator’s death, 
& became an elder afterwards, was held entitled. 
Interest on legacies from tlie end of one year from 
the death of testator : except as between parent 
& child. In the principal case, the leg£^ies being 
vested, tlie interest allowed for maintenance, 
equally subject to the mother’s reasonable varia- 
tion. — Coleman v, Seymour (1749), 1 Ves. Sen. 
200 ; 27 B. R. 987, L. 0. 

Annotations .‘—Consd. Horsley v, Cbaloner (1750), 2 Ves. Sen. 

83. Arid. Re. Master's SetUm^ Master v. Master, [191 IJ 

1 Ch. 321. ‘ 


JUiaowt: V. lavjlxj 

,, Rtfd. Kemp e. Kemp (1801), 5 Ves. 849. 

Mentd. Re Harris's Trusts (1854), 2 £q. Rop. 1110. 


740. 


>.] — By a marriage settle- 


ment, dated Sept. 4, 1878, a sum of £10,000 was 
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settled upon trust for the wife for life, & after 
her death, in the events which happened, upon 
trust for the husband for life, or until he should 
become bkpt. & subject as aforesaid the trustees 
were to hold the said sum & the income thereof 
upon trust for the children or other issue of the 
marriage as the spouses should by deed jointly, 
or as the survivor should by deed or will, direct 
& appoint, & in default of appointment for all the 
children who, being sons, should attain twenty- 
one, or, being daughters, should attain that age or 
marry, in equal shares. The wife died in 1905, 
& in 1906 the husband, who had left for Australia 
many years before, was adjudicated bkpt. There 
were three children of the niai-riage, all of whom 
had attained twenty-one, & one of them was 
married & had thi*ee infant children. So far as was 
known to the trustees, no aj)pointnient had been 
executed under eitluT of the powois contained in 
the settlement. Upon a summons by the trustees 
of the settlement to obtain directions as to how 
they should deal with the income of tlui settled 
property during the lih^ of the husband A ponding 
the exercise of the subsisting power of appoint- 
ment : — Held : upon the authority of Coleman 
V. SeymouTy No. 748, ante, the income of the trust 
fund was distributabh' in equal shaif*.s amongst- tlui 
cliildren of the marriagti until & unless they were 
superseded by the exercise of the power . — He 
Master’s Skttu^ment, Master v. Master, [1911 J 
1 Oh. 321 ; 80 L. .T. Ch. 190 ; 103 L. T. 899 ; 55 
Sol. Jo. 170. 

750, Divested on exercise of power.] — 

Settlement of £1 0,000, the interest to be paid to the 
husband & wife for their lives, A after their death, 
the principal to all or such of their childi’en as the 
husband should ai)i)oint ; & in default, as the wife 
should appoint ; & for w’ant of such ai)pointnicnt, 
to all the cliildren ocpially at t-wenty-one or 
mairiage. There wci’e two children : one <li(Hl 
in the lifetime of the father : then the father died : 
— Held : the other was entitled to tlie money 
aft«ir the death of the mother, & to hav<i it secured 
in her lifetime ; a conting<*nt vestod interest in the 
childi'en, subject to b(» divested on apxiointmcnt. — 
Gordon v. Levi (1758), A mb. 364 ; 27 E. R. 241. 

751. ij — 13y a marriage settlement 

lands wc^re conveyt^d to trustees to the use of the 
wife for life, itunainder to the use of the husband for 
life, r(jmaind<;r to the use of all & every the chilih’en 
of the marriage, or such of them, & for such 
estates, etc., iva the husband & wife should appoint ; 
& for want of such appointment, to the use of all 
&■ every the child or cliildren, equally, if more than 
one, as tenants in common ; & if but one, tlwjn to 
such only child, his or her heirs or assigns for ever ; 
remainder over ; in the deed was contained a 
power enabling the settlers to revoke the uses of 
the settlement, & the trusU^es to sell the estate, 
& convey it to a purchaser, so as the i)urchase- 
money should be paid to the trustees, & not the 
settlers, & invested in the purchase of other lands 
to the same uses; — Held: the remainder to the 
children was a vested i-emaindcr in fee of each 
child when bom, hable, however, to be divested 
by an appointment by the parents ; & conse- 
quently, no appointment having been made, tlie 
remainder to the children could not be defeated by 
a deed of revocation by the parents & a conveyance 
by them & the tiustees to a purchaser, who paid 
the consideration money to the settlers, not to 
the trustees, which was never laid out in the 
purchase of any other lands. — D ob d. Willis' v. 
MARTIN (1790), 4 Term Rep. 39 ; 100 E. R. 882. 
AnnotaHona: — A^. Doe d. Tanner v, Dorvell (1704), 5 

Term Rep. 518. Conid. Smith v, Camelford (1795), 2 


Vos. 698 ; Goodtitlo v, Otway (1790), 1 Bos. & P. 576 ; 
Roper V, Halllfax (1817), 8 Taunt. 845 ; Oockerell v. 
Cholmelcy (1830), 10 B. 8c 0. 564 : Ricketts v, Loftus 
(1849), 14 Q, B. 482 ; Watkins v. Williams (1851), 3 Mao. 
k G. 622 ; Wickham v. Wing (1865), 6 Now Bep, 21 ; 
Lambert v. Thwaltcs (1866), L. R. 2 Bq. 1.51 ; Re Master’s 
Settlmt., Master v. Master, [1911) 1 Cni. 321. Beld. Owen 
V. Smyth (1796), 2 Hy. Bl. 595 ; Driver v. Frank (1814), 
3 M. & S. 26 ; Thornton r. Bright (1836). 2 My. 8c Or. 230 ; 
1‘hlpps V. Ackers (1842), 9 Cl. & Fin. 583 ; Re Llewellyn’s 
Settlmt., Official Receiver v. Evans, [1921] 2 Ch. 281. 
Mentd. Itoe v. Briggs (1812), 16 East, 406 ; Comfoot v. 
Fowko (1839), 0 L. J. Ex. 297 ; UdoU v. Atherton (1861), 
7 H. & N. 172. 


752. .] — Bequest to A. for life, with 

power on her marriage to appoint the interest to 
her husband for life, & a recommendation to dis- 
pose of the principal after her own death &: the 
dtit^^rmination of the preceding trusts among the 
cliildren of B., the recomincnduiion being held an 
absolute trust, it is a vested interest in all the 
children, subject to be divosi(‘d by appointment ; 
& th(U*e being no appointmtml, children born after 
the deaili of t(»statx)r, & t hose who died in the life 
of A., arc ent itled with the lest.. — M ALIM v. BARKER 
(179(5), 3 Ves. 150 ; 30 E. R. 912. 

AniKiUUion : — Mentd. Parker Bolton (1836), 5 L. J. Ch. 98 


753. .] — Bequest of testator’s pro-- 

perty to his wife to bring ui> educate his children, 
& w'hi‘n tliey should come of age to settle on them 
what she should dtuiiri iinident, reserving to herself 
a sutlicieut maintenance ; A, at Ikt death, the 
liroperty remaining to be ecpially dividiid amongst 
his children ; with a gift to trustees for the cliildren, 
in ease of the marriage of his widow ; — Held : 

t he widow’ took a life? interest in tlui pix)i)erty, with 
a power to settle or appoint the same on or bo the 
children of tt^staior, but not on or to his grand- 
children ; & the childitm took vesUjd int( crests in 
the property, at ti^stator's deat4u liable to be 
divesti'd by such appointment. — K ennerley v. 
Kennerley (1852), 10 Hare, 160 ; 20 L. T. O. H. 
29 ; 16 Jur. 649 ; 68 R. K. 880. 

754. — ^At the date of his bkpey. L. 

was the sole surviving object of a power of appoint- 
ment vested in Ids father, & he was also entitled to 
a vested but defefisible inteiHist in a moiety of the, 
fund in d(sfault of appointnumt. days after 

the dat<j of his certificate his father made an 
apiKdntmcnt under the power of the wliole fund 
in his favour ; — Held ; bkpt. as appointee was 
<‘ntiUed to the whole fund as against Ids assignees 
in bkpey. — Lee v, Oldino (1856), 25 L. .T. Ch. 
580 ; 28* L. T. O. 8. 49 ; 2 Jur. N. S. 850 ; 4 W. R. 
398. 

AnnotalionH : — CODSd. Rc Vizard ’h Trunt-H (1806), L. U. 1 Eq. 

667. Apld. l)e Serrti i?. Cltirko (1874), L. R. 18 Kq. 687. 

CoDBd. Swoetapplu v. Horiook (1879), 11 Cli. 1). 746. 

755. .] — A fund stood limited by 

will, upon trust for a person for life, romaindor to 
all or such one or more of the children or issue of 
testator’s doceasetd brother A., in such shares & 
in such manner as the tenant for life should 
appoint, & in default of appointment to the children 
of A. equally. E., one of the children of A., assigned 
all his property to a trustee for his ewiditors, by 
a deed in the form of Bkpey. Act, 1861 (c. 134), 
Schedule D. This dec?d was duly registered, but 
F. never obtained an order of discharge. After 
this the tenant for life afipointed the fund by will 
to the children of A. equally. All the children of 
A. living at testator’s death survived the tenant 
for life, so that F. took the same share under the 
appointment as he would have taken in default of 
appointment : — Held : the deed did not pass after- 
acquired property, F.’s interest, in default of 
appointment, was defeated by the appointment 
which gave liim an interest liable to be defeated by 
lapse A which, therefore, must be considered a 
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&8.] 

new interest, & consequently, the share of F. did 
not pass to the trustee. 

Qu . : whether an appointment by deed to F. 
of the same share as he would have taken in default 
of appointment would not also have given him a 
new interest. — Re Vizard’s Trusts (1866), 1 Ch. 
App. 688 ; 35 L. J. Oh. 804 ; 14 L. T. 815 ; 12 
Jur. N. S. 680 ; 14 W. R. 1000, L. JJ. 

Annotations : — Apld. Do Serroo. Clarke (1874), L. II. 18 Eq 

587. Gonad, ^eetapple v, Horlock (1879), 11 CJh. D. 

745 ; lie Maddy’s Estate:, Maddy v, Maddy, fl901] 2 Oh. 

820. Be!d. A.-G. V. Bolbome, [1902] 1 K. B. 388 ; He 

llusb. Warro v. Kush. 11922] 1 Cb. 302. 

756. .] — ^By a post-nuptial settlement 

certain freehold property was conveyed to trustees 
upon trust to pay the rents to W., & his wife during 
their lives, & after the decease of the survivor upon 
trust to sell & divide the iirocceds amongst all & 
every the children of W., in such shares & pro- 
portions as he should by will appoint. There were 
seven children living at the date of the settlement, 
one of whom died before W., who died without 
executing the appointment : — Held : tlie property 
was vested in all the children, liable to be divested 
by the execution of the power ; & the power not 
having been executed, the representatives of the 
deceased cliild wore entitled to liis share. — 
Lambert p. Thwaites (1866), L. R. 2 Eq. 161 ; 36 
L. J. Ch. 400 ; 14 L. T. 159 ; 14 W. R. 532. 
Annotations : — Apld. WilRon v, Dugruld (1883), 24 Ch. D. 

244. Conid. He Master's Scttlmt., Masti^r v. Mastoid (1911] 

1 Ch. 321. Apld. He Llewellyn's Bottlmt., Official Solicitor 

V. Evans, [1921] 2 Oh. 281. Bold. He OlaH <), Bracoy v. 

Royal NatLonal Lifeboat Institution, [1923] 2 Oh. 407. 

757 , ,] — Testator gave his residuary 

estate to trustees upon trust to jjay the income to 
his daughter for life for her separate use, & after 
her death to pay the fund to the children of the 
daughter as she should by deed or will appoint & 
in default of appointment amongst them equally. 
The daughter appointed by deed the whole of the 
fund amongst her children giving pltf., who was one 
of them, a specified sum for her se])}U‘ate use 
absolutely. Pltf. after the deatli of her grand- 
father, & before the date of the api)ointment by 
her mother, married a Frenchman domiciled in 
France, lie died before the date of the appoint- 
Tuent, & there was one child only of the marriage. 
There was no settlement on the marriage, & the 
French law of community applied, under which 
the child became entitled in the absence of any 
contrary declaration by the donor, to half the 
property acquired by her mother dining the 
mai’riage : — Held : pltf. must be considered to 
liave acquired the appointed fund from the date 
of the appointment only, & the fund not having 
been acquhed during the marriage, did not become 
subject to the law of conmiunity ; the fact of the 
gift being expressed to bo for the separate use was 
a Bullicient declaration to exclude the law of 
community. — De Serrb v, Clarke (1874), L. R. 
18 Eq. 587 ; 43 L. J. Ch. 821 ; 31 L. T. 161 ; 23 
W. R. 3. 

Annotation ; — Consd. Swootapplo v, Horlook (1879), 11 Ch. D. 

746. 

768. •] — Under a marriage settlement 

real estate stood limited to H., the husband, for 
life, with remainder to the use of such of the 
children or issue of the marriage as he should by 
deed or will appoint : & in default of appointment, 
to the use of the children of the marriage equally 
as tenants in common in fee. There was issue of 
the marriage two children only, a son & a daughter. 
The daughter married, & by her marriage settle- 
ment ^e & her intend^ husband covenanted with 
the trustees for the conveyance & settlement of all 


property which she then was ^'seised of, or 
interested in, or entitled to,” upon the trusts 
therein mentioned, including in effect reversionary 
interests. The daughter survived her husband^ 
& thereupon H. by deed appointed the real estate 
comprised in the original settlement, subject to 
his life estate, to his son & daughter equally in fee, 
the daughter thus taking the same share as she 
would have taken, in default of appointment : — 
Held : inasmuch as the reversionary moiety 
appointed to the daughter constituted a new 
interest itcquirod by her subsequently to the date 
of her settlement, such moiety was not bound 
by the covenant in her marriage settlement. — 
SWBBTAPPLE V. HoRLOCK (1879), 11 Ch. D. 745 ; 
48 L. J. Ch. 660 ; 41 L. T. 272 ; 27 W. R. 865. 


Annotations,*— FeXLd. He Jackson’s Will (1879). 13 Oh. D. 
189. AM, Maddy's Estate, Maddy w. Maddy, [1901 J 
2 Ch. 820. Apprvd. A.-a. v. Selbonie. [1902] 1 K. B. 388. 


borlege r. Cumberloj^-Ware (1890), 45 Oh. D. 209 ; He 
Walpole's Marriago Settlmt., Thomson v. Walpole, [1903] 
1 Ch. 928 ; Re Bath's Settlmt., Thynne v, Stewart (1914), 
111 L. T. 163 ; He Rush, Warre v. Rush, [1922] 1 Ch. 302. 


759. .J — Be Jackson’s Wilt., No. 


128, ante. 


760. .] — Pltf., born in 1875, was an 

only child. Her father died in 1886. She 
married in Jan. 1892, being then entitled under the 
settlement made on the marriage of lier father & 
mother, dated Apr. 15, 1874, subject to the 
exercise by her mother of the power of appoint- 
ment contained in that settlement in favour of 


the issue of the marriage, & to her mother’s life 
interest to the property comprised in the settle- 
ment. By a voluntary settlement dated July 27, 
1892, after reciting that the property comprised 
in the settlement of Apr. J5, 1874, was vested in 
trustees upon trust to pay the income to pltf.’s 
mother for life, & upon her death upon trust for 
pltf., her heirs, exors., administrators, & assigns, 
pltf. conveyed all her reversionary property under 
the settlement of Apr. 16, 1874, to trustees upon 
tnist for conversion & pay the income to herself 
for life, then to her husband for life, & on the 
death of the survivor, on the usual triist-s for the 
beneiit of their issue, witli a trust in default of 
issue in favour of pltf. The settlement contained 
no covenant to settle after-acquired property, & 
no power of revocation. In Aug. 1897, pltf.’s 
mother, in exercise of the power contained in the 
settlement of Apr. 15, 1874, irrevocably appointed 
that the trustees of that settlement should stand 
possessed of the property therein comprised in 
trust for pltf., her exors., administrators, & assigns 
absolutely. There was no issue of tlie marriage 
between pltf. & her husband : — Held : the deed 
of July 27, 1892, only passed the interest which 
pltf. held under the deed of Apr. 15, 1874, & did 
not comprise the interest taken by her under the 
appointment. — Lovett v. Lovett, [1898] 1 Ch. 82 ; 
67 L. J. Ch. 20 ; 77 L. T. 650 ; 46 W. R. 105 ; 42 
Sol. Jo. 81. 


Anjiotations : — Apld. Re Maddy's Estate:, Maddy v, Maddy 
(1901), 2 Ch. 820. Distd. Re BultooTs Sotilmt., Bidtecl 
r. Manley, [1917] 1 Ch. 251 ; Parpu. A.-G., [1926] A. C. 239. 
Beld. Re Walpole’s Marriafre Settlmt., Thomson v. Walpole, 
[1903] 1 Ch. 928 ; Re Rush, Wan© r. Rush, [1922] 1 Ch. 
302. 

761. .] — By the marriage settlement 

of M., dated in 1854, property was settled upon 
trust, after the deaths of himself & his wife for 
the children of the marriage as M. & his wife should 
jointly appoint ; & in default of such ^ appoint- 
ment, as the survivor should appoint ; & in default 
of any appointment, in trust for all the children 
who should attain twenty-one in equal shares. 
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There were only two children who attained 
twenty -one. One of them, 0., by an ante- 
nuptial agreement, agreed to settle “ all her half 
or other sh^e & interest whatsoever ** in the 
property subject to the trusts of the oiiginal settle- 
ment. The agreement provided that the settle- 
ment should contain certain specified provisions, 
& generally such other agreements, clauses, & 
provisions as were “ usually inserted in settle- 
ments of a like kind.” M. & his wife, who pre- 
deceased hun, made no joint appointment under 
the deed of 1854, but by his will, in exercise of his 
power, he appointed the sum of £2,000 to C. 
absolutely ; — Held : a covenant to settle after- 
acquired propeiiy was not a “ usual ” clause in 
settlements of a like kind with that to be executed 
in accordance with the agreement for a settle- 
ment, & the £2,000 was not bound by the agree- 
ment. — Re Maddy’s Estatk, Maddy v, Maddy, 
[1901] 2 Ch. 820 ; 71 L. J. <Jh. 18 ; 85 L. T. 341 
45 Sol. Jo. 673. 

762. .] — lly a settlement made by a 

father on the marriage of his son who was a party 
to tlie deed an estate was (jonveyed by the father 
to trustees to such uses as the father ^ son should 
by deed jointly appoint, & in default (if until 
such appointment to the use of the falh(*r for life, 
& after Ids decease to the son in fee simple in ease 
he should survive his father ; but if h(‘ died in the 
lifetime of his father leaving a son who should 
attain iJie age of twenty-one years, tlnui to the 
use of that son ^ if there was no su(!h son who 
attained tlie age of twenty-one years, then to the 
settlor in fee simple. Jiy a 8ubse<iuent decni the 
settlor & his son, in exercise of the ])ower of 
appointment in the setthmient, jointly appointed 
the estate to the son in fee. On an infornuition 
claiming 8UCC(»ssion duty ; — Held : the son took 
the estate by a new title uruh^r the deed of appoint- 
ment, ^ not by a succession the title to whicjh had 
been accelerated by the surrender or extinction 
of any prior interest witlun Succession Duty Act, 
1853 (c. 51), s. 15, & succession duty was not 
payable. — A.-G. v, Selbounk (Eaul.), [1902| 1 
K. B. 388 ; 71 L. J. K. B. 289 ; 85 L. T. 714 ; 66 
J. P. 132 ; 50 W. 11. 210 ; 18 T. L. K. Ill ; 46 
Sol. Jo. 103, C. A. 

Anmytations : — Consd. lit Bath’s SetUmt., Thyiino v. Stowart 

(1914 ), J 1 1 b. T. 153. Reid. Re Walpole Marriage Settlnit., 

ThomBon u. Walpole, [1903] 1 Uh. 928 ; Tivmayiio v, 

llashlelffh, [1908] 1 Ch. 081; Northuiuberlond v, I. K. 

CSomrs., [1911] 2 K. B. 343 ; Re Hush, Wuri'o v. Kush. 

n^922] 1 Ch. 302. Mentd. A.-G. i>. Milne, [1914J A. C. 

763. .1 — Tremayne v. Hasuleigii, 

No. 32, ante, 

764. .] — The exercisti of a power of 

appointment divests the estates limited in default 
of appointment & creates new estates, &, that, 
too, whetlier the propert^y be real or personal 
(Hamilton, J.). — NoRTHUMBp:RiiAND (Duke) v. 
Inland Bevenue Comrs., [lOllJ 2 K. B. 343 ; 
80 L. J. K. B. 866 ; 104 L. T. 506 ; on appeal, 
[1911] 2 K. B. 1011, C. A. 


Sub-sect. 8. — Distribution op Property. 

765. Appointment under general power — Exe- 
cutors of appointor.] — Where a married woman 
who was the donee of a general power of api)omt- 
ment executed it by will, & appointed as exors. 
persons who were neither appointees, nor the 
Crustecs of the settlement ; — Held : it was the 
dutv of the exors., & not of the trustees of the deed 
conferring the power, to distribute the property 
apx>ointed among the appointees. 


Qu , : whether this would be so in the case of 
any donee of a power. — Be Philbbick’s Settle- 
ment (1865), 5 New Rep. 502 ; 34 L. J. Ch. 368 ; 
12 L. T. 261 ; 11 Jur. N. S. 658 ; 13 W. R. 670. 

AnrwtaHona: — Clonsd. Re Hoskln's Trusts (1877), 5 (3h. D. 
229 ; Re Treasure, Wild v, Stanham, [19001 2 Cb. 648. 
Ezpid. /ife Moore, Moore e. Moore, 11901] 1 Ch* 691. Comd. 
Re Peacock’s Sefctlmt., Kclooy Harrison, 11902] 1 Ch. 
552 ; Re Hadley, Johuson t?. Hadley. [1909] 1 Ch. 20. 
Befd. Re Marten, Sliaw v. Marten (1901), 71 L. J. Ch. 203 ; 
O’Grady r. Wllinol, [1916) 2 A. C. 231. 

766 . ,j — Under a settlement a sum 

of £10,000 secured by mtge. was vested in trustees 
upon trust for E., the wife of W., for her life, & 
after her death for W. for his life, & subject as 
aforesaid, upon trust for such persons as E. should 
by deed or will api)oint, & in default of appoint- 
ment for W. E. made a will, by which she directed 
that W. should enjoy the income of the fund during 
his iif(^ subject to payment of two annuities ; & 
she directed certain pi'eouniaiy legacies to be paid, 
after the death of W. out of one moiety of the fund, 
& she gave the other moi(ity of the fund & the 
residue of her property to W. whom she appointed 
exor. The trustees of the settlement paid over 
the whole trust fund to W. & part of the £5,000 
applicable to t-lH‘ payment of tlie pecuniary legacies 
was lost by him ; -Held : the payment to W. was 
proper, & trusle(*s W(‘.rc not answerable for the 
loss. — H aves r. Oati.ey (1872), L. R. 14 Eq. 1 ; 
41 L. J. (4k5J0; 26 I,. T. 816. 

Annntfiti.ons Consd. Re Hoskln's Trusts (1877), 6 Ch. D. 
229. Reid. Re Dixon, Poiifohl v. Dixon, 11902] 1 Ch. 248 ; 
ifeHndU^y, Johnson r. Hadley, [1909] 1 Ch. 20 ; O’Grudy 
V. Wihnot, [1010] 2 A. C. 231. 

767. .] — ^I'he law is now settled that 

where a feme roved or other donee of a general 
pow'er of ai)pointmcnt over a fund of x)orsonalty 
makes an appointment* of the fund by will 
appoints an exor, tlu* exor. is entitled to receive 
the apY>oinietl fund. - Rc IToskin's 4’uuhts (1877), 
6 Oh. D. 281 ; 40 L. .T. Oh. 817 ; 25 W. R 779, 
C. A. 

Amwtaiityns : — Consd. Re> l^owor, Re St-onc, Aoworth r. Stone, 
[1901] 2 Ch. 059 ; R(i J*ouco(jk’H Hettlint., Kolcoy v, 
Harrison, [1902] 1 Ch. 552. Reid. Turnor v. Huncook 
(1882), 20 Ch. D. 303 ; Re TreaHiii-c, Wild r. Staiihain, [19001 
2 Ch. 048 ; Rc Moons Mooro v. Mooro. I1901J 1 Ch. 091 ; 
Re Dixon, Puiifold v, Dixon, [1902] 1 CJli. 248 ; Re JiUwley, 
Zaiscr v. Lawley. [1902] 2 Ch. 790 ; Rc Maiion, Shaw v. 
Marten, [1902] 1 Ch, 314 ; Re. Pcarnsides, Baines v, 
Chadwick, [1903] 1 Ch. 250 ; Stamps Duties Comrs. u. 
Btephon, [19041 A. C. 137 ; Re Dodson, Re Dodson, 
Gibson V. Dodson, [1907] 1 Ch. 284 ; Re Hadley, Johnson 
V. Hadley, [1909] 1 CJh. 20 ; Re Prycu, Lawford v. Pryco, 

• [1911] 2 Ch. 286 ; O’Grady v. WUinot, [191 0] 2 A. C. 231 ; 

Re Womher, Wernhor v. Beit, I1918J 2 Ch. 82. Mentd. 
Re Bradford (1883), 11 Q. B. U. 373. 

768. -Under a settlement, testator 

had a gcuioral power of appointment by will. 
In 1892 lie made his will whc'rcby ho appointed the 
fund to pltf. appointed him exor. In 1900 a 
receiving order was made against testator, & on 
Oct 1, 1900, he was acijudicated bkpt. In 
1904 he died without liaving obtained his dis- 
charge, & also indebted to various persons for 
debts incurr(jd since tbc date of the receiving 
order : — Held : the fund should be paid to pltf. 
as exor., for the beneiit of the subscciuent creditors, 
& the question of retainer by pltf. did not arise. — 
He Guedalla, Lee v, Guedalla’s Trustee, 
[1905] 2 Oh. 331 ; 75 L. J. Ch. 62 ; 94 L. T. 94 ; 
64W. R.77; 12 Mans. 392. 

AnnokUions .—Reid. Re Bonzon, Bower v. Chetwynd, [1914] 
2 Ch. 68 ; Re Mathleson (1926), 70 Sol. Jo. 1161. 

769. Administrator with will annexed.] — 

An administrator with the will annexed can mve 
a valid receiiit for settled personalty appointee! by 
will under a general power, even where the 
appointor was a married woman who died before 
the coming into operation of Married Women’s 
Pi-operty Act, 1882 (c. 76). — Be I^bacook’s 
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Settlement, Kelcey v. Harrison, [1902] 1 Ch. 
662 ; 71 L. J. Ch. 326 ; 86 L. T. 414 ; 50 W. R. 
473 ; 46 Sol. Jo. 297. 

Annotation : — Befd. O’Grady v. WUmot, [1916] 2 A. C. 2.31. 

770. Appointment under special power — Trus- 
tees of orl^nal settlement.] —Where a person hav- 
ing a special power of appointment, over a fund 
of personalty appoints to trustees for the objects 
of the power, the ct., though I'ecognising the 
validity of such an appointment will not, as a 
matter of right, transfer the fund to the trustees 
apy)oint(id by the donee of the power. — Busk v. 
Aldam (1874), L. R. 19 Eq. 16 ; 44 L. J. Ch. 119 ; 
31L. T. 370; 23W. R. 21. 

Annotations : — Apld. lie Tyesori, Kuight-Bnicc u. - Butter- 
worth, [1 894 1 1 Ch. .'*0. Expld. Paget, Be Mellor, MoUor 
r. Mollor, [l898] 1 Ch. 290. Folld. Be Mackenzie, Bain e. 
Mackenzie, [1916] 1 Ch. 126; Be Maokonzio, Thornton 
u. HiuklleHton, fl9171 2 Ch. 58. Refd. Sootney e. Lomer 
(1880), 31 Ch. I). 380 ; He I'urdie’a Settlmt., Rose v. Hill 
(1904), 48 Sol. Jo. 524. 

771. .] — (1) Testator, who had under 

a scttlcTuent a power of appointmont over lease- 
hold <& other personal estate among his children or 
grandchildren or otluT issue, by his will, whicli 
contained no reference to the power, gave “ all 
the real & p(u*sonal estate & effects whatsoever, & 
wheresoever, whether in possession, reversion, 
remainder, or expeciancy, over which at the time 
of my decease, I shall have any benelicial dis- 
posing power by this my will to trustees, upon 
trusts partly for persons who were objects of the 
power, & X)artly in excess of the po3 er : — If eld : 
the use of the word “ benelicial ” did not con- 
clusively show that testator could not have 
intended to exercise a power which he could not 
exercise for his own benefit or the benefit of his 
estn.tc. 

(2) Tlicre being, in the oymion of the ct., upon 
the will token as a whole, a sufficient indication 
of on intention to exercise the power : — Held : 
the yuiwer was exercised by the will, the trusts, 
so far as they were iu excess of the power, being 
inoperative. 

Testator gave a moiety of the property on trust 
for his daughters who sliould suiwive him, & attain 
twenty-four, in equal shares. Testator’s youngest 
daughter was more than three years old at the 
time of his death :-—JIcld : (3) the appointed fund 
ought to be retained by the tnistees of the settle- 
ment on the trusts of tho will, so far as they were 
valid. — Von Brockdorpf v, Malcolm (1885), 30 
Ch. ]). 172 ; 6.6 L. J. Ch. 121 ; 53 L. T. 203 ; 33 
W. R. 934. 


Annotations .'—As to (] ) Reid, fie Slack’s Sottlmt., Be Slack, 
Butt V. Slack, [1923] 2 Ch. 359. As to (2) Consd. Be 
Cotton, Wood r. Cotton (1888), 40 Cli. D. 41. Apld. Be 
iMJlner, Bray r. Milner, I1899J 1 Ob. 563 ; i«c Rickman. 
Stokes V. Rickman (1899), 80 L. T. 518. Consd. Be 
WciMton’s Settlmt., Neoves r. Weston, fl906] 2 Ch. 620. 
Refd. Be CJlarko’s Settlmt. Trust, Waiiklyn r. StTOatfeld. 
1 1916] 1 Ch 467. As to (3) Refd. Be Pawt, Be Mollor 
Mellor V. Mellor (1808), 78 L. T. 72 ; Be Mackenzie, Bain 
V. Mackenzie, [1916] 1 Ch. 125. Generaily, Refd. Be 
Thompson, Thompson v, Thompson, [1906] 2 Ch. 190; 
Be Paul, Public Trustee v. Pearce, [1921] 2 Ch. 1. 


772. .] — By a marriage settlement a 

fund was vested in trustees, upon trust, after the 
death of the survivor of the husband & wife, for 
the childi*en of the marriage at twenty-one or 
marriage, in such shares & in sucli manner as the 
husband & wife should by deed jointly appoint, 
with reminders over. Tliere were six children of 
the marriage, all of whom attained twenty-one. 
The husband & wife executed a deed, by which 
they appointed that the trustees should, after the 
death of the survivor of the husband & wife, stand 
possessed of one-sixth part of the trust fund in 


trust for R., one of the daughters, her exors. & 
administrators, for her separate use, & it was 
declared that the appointment was made to her 
upon certain trusts for the benefit of E., another 
of the daughtei*8 ; — Held : the one-sixth part thus 
appointed ought not to be transferred to R., as 
trustee under the appointment, but ought to be 
retained by the trustees of the settlement. — 
Re Tyssen, Knight-Bruce v. Buttebworth, 
[1894] 1 Ch. 66 ; 63 L. J. Ch. 114 ; 69 L. T. 689 ; 
42 W. R. 172 ; 38 Sol. .To. 68 ; 8 R. 22. 
Annotations: — ^FoUd. Be Mackenzie, Bain v. Maokenzio, 

[19161*1 Ch. 125. Refd. Be Paget, Be Mollor, MeUor v. 

Mellor. [18981 1 Ch. 290 : Be Purdie’s Sottlmt., Rose v. 

Hill (1904), 48 Sol. Jo. 524. 

773. .] — Testator directed his 

trustees to set apai*t & invest a certain fund in 
their own names & to stand possessed thereof upon 
trust to pay the income to his niece for life & 
after her decease to stand i)os8essed thereof upon 
trust for her children & grandchildren at such ages 
or times “ in such shares & manner ” as she should 
appoint. The niece appointed that her uncle’s 
tiustees should after her death assign, convey, & 
make over ilie fund to the trustees of her own will 
to hold upon certain trusts in settlement on her 
dauglitcrs & their children : — Held : though the 
appointment was good as to the beneficial interests, 
the original trustees must continue to liold & 
administer the fund. — Re Mackenzie, Bain v. 
Mackenzie, [1916] 1 Ch. 125 ; 85 L. J. Ch. 197 ; 
114 L. T. 283. 

774. .] — Re Macicenzie, Thornton 

V. Huddleston, No. 614, anlc. 

775. Unless power authorises direc- 

tion to transfer.] — Proi)erty was assigned to 
trustees in trust for S. for life, & after her death 
to sucli of her issue as she should by will appoint. 
S. by her will appointed two-lifths of the property 
to two trustees, of whom N. was the survivor, in 
trust to pay the income to her son till he should 
attain tlie age of forty years, & then in trust for 
lier son, his exors. & adininistraiors : provided 
that in case her son should assign his share in the 
prop<jrty, then the appointment for his benefit 
should be void, & the two-fifths should be heid in 
trust for the other objects of the power. The son 
died under the age of forty, without liaving 
assigned his share, leaving a will of which B. was 
exor. After the death of S., L. &; N. were 
appointed exors. of the original settlement. N, 
aftewards, with the consent of the son’s exor., 
obtained possession of the son’s share. Subse- 
quently N. misappropriated the fund. The 
persons beneficially interested under the son’s 
will recovered judgment against B. for wilful 
default in allowing the property to remain in N.’s 
hands; & B. being dead his exor. brought an 
action against L. to make him liable for the loss of 
the fund : — Held : inasmuch as Ihe son of S, had 
the absolute interest in the fund, & B., his exor., 
had consented to its being paid to N., neither B. 
nor his personal representative could recover 
against L., the trustee of the settlement, on the 
ground of wilful default. Qu, ; whether in a suit 
by beneficiaries under the son’s will the trustees 
of the settlement would be held to have been 
justified in handing over the pi*operty to the 
trustees of S.’s will. — Scotney v. Lomer (1886), 
31 Ch. D. 380 ; 55 L. J. Ch. 443 ; 54 L. T. 194 ; 34 

W. R. 407, 0. A. 

bokonzlo, Bala v. Mackenzie, 
Be Tysaeii, Knight-Bruoe v, 

. 56 ; Be Paget, Be Mellor, 
3h. 290 ; Be Pune’s Settlmt., 
Jo. 524. 

770, J — ^By a marriage settle- 

ment real estate was conveyed to trustees upon 


Annotations: — ^FoUd. Be Me 
[1016] 1 Ch. 125. Reid. 
Bnttorworth, [1894] 1 Ch 
Mellor V. Mellor, [1808] 1 C 
Hoso V. HUl (1004), 48 Sol. 
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trust after the death of the survivor of the husband 
Sa wife “ to pay & transfer the said hereditaments 
& premises ** to the children of the marriage as the 
survivor of the husband & wife should appoint. 
The settlement contained powers for the trustees 
to sell the property during the lives of the husband 
&i wife & the survivor & during the lifetime of 
any child. The husband survived his wife & by 
his will appointed the property to ti*ustees on trust 
for sale & conversion & directed them to stand 
possessed of the proceeds upon a series of com- 
plicated trusts for the beneAt of his children. 
The trustees of the will purporting to act under the 
trust for sale therein contained contracited to 
sell the property. The purchaser took the objec- 
tion that the proper persons to sell w<^rc the repre- 
sentatives of the last smwiving trustee of the 
settlement : — Held : inasmuch as the trustees of 
the settlement were directed to “ pay & transfer ** 
the property to the appointees the trust for sale 
by the trustees of the mil was expressly authorised 
by the terms of the power & oveiTode the powers 
of sale contained in the settlement ; the trustees 
of the will were thenifore the proper X)ersons to 
sell the property & could call for a conveyance of 
the legal estate . — Ite Adams’ Trustees’ & Frost’s 
Contract, [1907] 1 Oh. «95 ; 7« L. J. Ch. 408 ; 90 
L. T. 833 ; Til Sol. Jo. 427. 

Annotation : — Distd. Ha Mackenzie, liuln v. Mackenzie, 
I191«] 1 Cli. 125. 


Sub-sect. 9. — C’osts Thrown on Appointed 
Funds. 

Costs In administration actions generally.] — See 
Executors, Vol. XXIV., pp. 846 et seq. 

777. Costs of action — Borne ratably by ap- 
pointed & unappolnted funds.] — Warren 
Postijetiiwaite, No. 244, ante, 

778. .] — J. by will, directed his 

tinistees to conveii his proj^erty into money, & 
after investing the same, to pay the interest, etc., 
unto his daughter E. for her life ; & aft^r her death 
he gave all his estate to her childi-en in such shai-es 
as sh«j should appoint ; & in default of apijoint- 
ment, unto all of them in equal shares ; but in case 
she should die without leaving any child, then he 
clii’octed his trustees to raise the sum of i*3,000, & 
to pay tlie same to the grandcliildren, living at the 
time of the death of his daughter, of his cousin R., 
in equal shares ; & after the sum should be raised, 
testator directed his trustees to convey his estato 
unto such person as E. should by deed or will 
appoint ; & in default of appointment, he gave 
the same unto the pemons who at the doc(^^ise of E. 
should be her next of kin. J. empowered his 
daughter by her will to apportion all or any interest 
etc., to be paid to her husband for his life. E. 
intermarried with W., & by her will appointed that 
the estate made subject to her appointment should 
become vested in her husband, W., for his own 
absolute use, & appointod the rents, etc., to be paid 
to him. The chief clerk certified that there were 
four grandchildren of R. living at the time men- 
tioned, & they, not parties to the suit, presented a 
petition praying that they might be at liberty to 
attend & take part on the hearing of the cause, & 
might be paid their costs of substantiatmg their 

as if they had been parties : — Held : the 
costs of the grandchildren in proving that they 
composed the class entitled must be borne by the 
fund, & not by the general estate ; but the costs 
of all parties, & the costs of the petition, must be 
I of the general estate. — ^Boycott v. 
(1P60), 2 Jut. N. S. 702 ; 4 W. R. 707. 

J. — ^VOL. XXXVII. 


paid oul 
NEWMAN 


779. .] — By the exercise of the usual 

power of appointment in a marriage settlement 
the shares of children were appointed unequally, 
but were equalised, or nearly so, by a division of 
the unappointed property under a hotohpot 
clause : — Held : the costs of an action to ^minister 
the tiTists of the settlement must be paid ratably 
out of the appointed & unappointed shares. — 
Moore v. Dixon (1880), 15 Ch. D. 566; 49 
L. J. Ch. 807 ; 29 W. R. 12. 

Annotationa —Apld. i?« Orford, NovAle v. Cari^i^gl^, 

Cartwrlifht v. del Balzo (189.')), 73 D. T. 081. Reid. Ur. 

Chisholm, Goddard r. Brodio, [1002] 1 Ch. 457. 

780. .] — P. made a wUl which exer- 

cised a general powtjr of appointment in favour of 
his son, but in such a manner as to make the 
appointed fund part of liis estate for payment of 
debts, & also disposed of his general estate. He 
afterwards married & died without having made a 
fmsh will. It was admitted that by virtue of the 
Wills Act, 1837 (c. 26), s. 18, the will was i*evoked 
as to general estate, but was not revoked so far as 
it was an exei*(!iso of the powc^r. Testator’s son 
was a person of unsound mind not so found, & a 
receiver of his estate had been appointcid in 
Lunacy. Tliis action was brought by testator’s 
widow, claiming administration. The son, who 
was his sole next of kin, was made deft. & appeared 
by the i*eceiver. The i*ec(iiver claimed that the 
administration should be granted t-o him for the 
use of the son : — Held : the grant must be made to 
the widow, but must be a gentTal gi'ant of adminis- 
tration with so much only of the will annexed as 
itdated to the appointeii fund, not a gnuit of 
administration limitt^d to the appointtid fund. 
'I’he costs of all parties were order(‘d to be paid 
out of the whole estato, including the appointed 
fund. — In the Estate of Poour:, Poote v. Poole, 
11919] P. 10 ; 88 L. J. P. 77 ; sub nom. He Poole, 
J*ooLE V, Poole, 35 T. li. R. 143 ; 63 8ol. Jo. 

179. 

781. ' ““ Borne ratably by appointees.] — T rol- 
lope V. Routledge, No. 091, ante, 

782. .]-- By a marriage settlement 

certain funds were settled upon trust to invest & 
jiay the annual produce during the joint liv<»s of 
the husband & wif(i as th(‘i'cin montion(*d, & after 
the d(*ath of one of thorn to tlr* survivor for life, 
& afU‘r th(j d(‘ath of IIk? survivor l-o distribute 
among the children of tlie marriage as th(‘ husband 
k. wife should joint ly appoint., & in default thereof 
as the survivor should by deed or will appoint. 
The Imsband dic‘(l without exiTcising tlie joint 
power of api)ointni(»nt, & the wife made several 
successi\e appoint rrKints in favour of certain of 
her children, & appointed the residue in favour of 
anotlier child. The wife having died, & an action 
having been brought for th(i administration of the 
trusts of the seitle.ment, & it appearing that the 
appointees had assigned, in some cases to two or 
tla*ee persons, & incumbered their shares : — Held : 
t he costs must be borne ratably by the appointed 
shares, one set of costs to be allowed to each child 
in re.spect of the several ai)pointments to him, the 
several assignees of such appointments to stand on 
the same footing, & to divide the costo allowed in 
rcjspect of such child’s shai’e ratably between 
them. — Hill’s Settlement Trusts, Hill v. 
Equitable Reversionary Inteiusst Society, 
Ltd. (1896), 75 L. T. 477 ; 41 Sol. Jo. 142. 

783. Costs of administration — Borne ratably 
by appointed & unappolnted funds.] — Married 
Women’s Property Act, 1882 (c. 75), has not 
altered the devolution of the undisposed of separate 
personalty of a married woman. Accordingly, 
on the death of a married woman without disposing 

I I 
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Sect. 10 . — Operalion of appointment: Sub-sect^ 9. 

Sect 11 ! Sub’secls. 1 <fe2.3 

of her separate personalty, the quality of separate 
property ceases, & the right of the husband to such 
un£sposcd of personalty accrues as if the separate 
use had never existed. A married woman who 
had a power of appointment over certain trust 
funds, was fUso possessed of separate estate her 
title to which had accrued before the Married 
Women’s Property Act, 1882 (c. 76), died in 1887, 
having in the same year made a will, by which she 
exercised her power of appointment over the trust 
fund & appointed exors., but made no disposition 
of her separate property. Probate of the will was 
granted to the exors. according to the altered 
practice introduced by the Probate liules of 1887, 
%.e, in the ordinary form without any exception 
or limitation : — HM : the expenses of proving the 
will, including the probate duty, must be appor- 
tioned ratably between the appointed & undis- 
posed of property in the same manner in which 
they would have been apportioned under a grant 
ceniirorum before the change in the form of the 
grant : but the costs of the proceedings in which 
the questions were determined must f£dl upon the 
undisposed of property, as they were occasioned by 
a contest bet^^een the husband & the next of kin. — 
Re I^mbebt’s Estate, Stanton v, Lambert 
(1888), 39 Ch. D. 626; 67 L. J. Ch. 927; 69 
L. T. 429. 

Annotation : — Mentd. Surman v. Wharton, [1801] 1 Q. B. 

491. 

784. — Borne ratably by appointees.] — The 

donee of a power of appointment o\ep a sum of 
New 3 per cent Annuities made successive appoint- 
ment by deed of specific amounts of the annuities, 
subject to her own life interest, & by will appointed 
the amount not appointed by deed : — Held : the 
account duty payable under the Customs & 
Inland Ilovenue Act, 1881 (c, 12), & costs of 
administering the fund must be bornc^ by the 
appointees ratably. — R^ Shaw, Tucket v. Shaw, 
[1895] 1 Cli. 343 ; 64 L. J. Ch. 283 ; 71 L. T. 873 ; 
43 W, R. 316 ; 13 R. 185. 

AfinotcUion : — Consd. Re Ohisbolin, Qoddurd v. Brodio, 

[1902] 1 Ch. 467. 

786. .] — By a marriage settlement, 

made in 1841, funds amounting to £100,000 or 
thereabouts were settled upon trusts to invest 
in land to be conveyed to the use of the husband 
for life, with remainder, in the events which 
happened, subject to certain terms of years for 
raising portions & other sums tcj the amount of 
£40,000 to such uses as the wife should by will 
appoint. The wife died in Nov. 1886, having by 
her will appointed £36,000 out of the fund to A., & 
subject thereto the residue to other persons. The 
h^band died in Dec. 1894, after the passing of the 
Finance Act, 1894 (c. 30). The fund had never 
been invested in land. It was admitted that the 
fund became liable to estate duty on the death of 
the husband, & that the trustees of the settlement 
were bound to pay it in the first instance. Several 
summonses were taken out relating to the property 
comprised in the settlement, raising, amongst 
others, the question hOw, as between the ap- 
pointees of the £35,000 & the residue, the estate 
duty &; the costs of the summonses were to be 
borne : — Held : according to the general practice 
of the ct., the costs of administration of an ap- 
pointed fund, therefore of the summonses in thia 
case, must be borne ratably by all the appointed 


shares, & not thrown on the residue. — Be Orford 
(Countess), Cartwright v. del Balzo (Duo), 
[1896] 1 Ch. 267 ; 66 L. J. Ch. 253 ; 44 W. R. 383 ; 
aub nom. Be Orford (Earl), Neville v, Cart- 
wright, Cartwright v, del Balzo (Duo), 73 
L. T. 681. 

Annotations: — Apld. Re Hill *8 Settlmt. TrusiR, Hill r. 

Equitablo licvorBidnary Interont Soo. C1896), 75 L. T. 

477. ReM. iite Chtaholm, Goddard v. Brodle, [1®02] 1 

Oh. 457. Mentd. Berry v. Gaukroger, [1903] 2 (%. 116; 

Do QnettevUle v. Do QuottovUle (1905), 92 L. T. 768. 

786. .] — ^A husband & wife in exer- 

cise ot a joint power of appointment over a trust 
fund, suDject to their lespective life estates 
therein, amongst the children of the marriage, 
appointed three sums of £10,000 in trust for their 
throe elder daughters, &; appointed the residue, 
after satisfying the throe previous appointments, 
in trust for their fourth daughter, but so that the 
appointment should not exceed £10,000. The 
fund was not sufficient to provide for the appoint- 
ment of the full sum of £10,000 to the fourth 
daughter. Upon the distribution of the fimd : — 
Held : the general costs of administering the trust 
fund, including the costs of raising the estate duty 
payable on th<^ respective deaths of the husband 
&> wife, the costs of raising the appointed sums, 
ought to be home ratably by the four appointed 
sums . — Re Chisholm, Ggddard v. Brodie, [1902] 
1 Ch. 457 ; 71 L. J. Ch. 289 ; 86 L. T. 183. 
Annotation : — Befd. Re Grant, Ncylnson r. United Kingdom 

Tomperanco & General Provident Institution (1915), 69 

Sol. Jo. 310. 

Estate duty.] — See Estate & Other Death 
Duties, Vol. XXT.,pp. 30, 31, 40, 41, Nos. 177-190, 
225-260. 

Legacy duty.] — See Estate & Other Death 
Duties, Vol. XXI., pp. 51, 62, Nos. 336-340. 

Succession duty.] — See Estate & Other Death 
Duties, Vol. XXT., pp. 93, 94, Nos. 684-602. 


Sect. 11.— POWERS OF REVOCATION AND 
NEW APPOINTMENT. 

Sub-sect. 1. — Intention to Revoke. 

787. Necessity for.] — An appointment ex- 
pressed to be made in exercise of every power 
enabling the appointor, does not extend to pro- 
perty which the appointor cannot appoint without 
the exercise of a power of revocation, if there be 
other property to wliich the appointment can 
apply. Therefore, where the donee of a power 
imder a settlement to be exercised by deed or will, 
partially exercised it by deed, reserving a power of 
revocation, & afterwards by her will, by virtue of 
every power contained in the settlement, or 
“ otherwise howsoever,” appointed all the roal & 
personal estate which under the settlement, or 
otherwise, she had power to appoint : — Held : the 
will operated on the unappointed part only, & 
was not an exercise of the power of revocation & 
new appointment. — ^Pompret v, Pbrring (1854), 
5 De G. M. & G. 775 ; 3 Eq. Rep. 145 ; 24 L. J. Ch. 
187 ; 24 L. T. O. S. 123 ; 1 Jur. N. S. 173 i 3 
W. R. 81 ; 43 B. R. 1071, L. JJ. 

Annotations : — Conid. Palmer v. Newell (1855), 20 Boav. 32. 
Diftd. Bradley v. Bury (1864). 10 L. T. 868 : Re Jones, 
Greene v. Gordon (1886), 34 Ch. D. 65. Conra. Charles v. 
Burke (188^, 43 Ch. D. 22^ n. FoUd. ^ WoU's Trusts, 
Hardisty v. Wells (1889), 42 Ch. D. 646. Consd. Re Braoe. 
Welch V. Colt, [18011 2 Ch. 671. Apld. Re Salvin, MarshaU v. 
Wolseley, [1906] 2 Ch. 459. Folld. Re Thursby’s Settlmt., 
Grant v. LltUedale, [1910] 2 Ch. 181. Consd. Re Barker’s 
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Settlmt., Knookor v, Vernon Jones, 11920] 1 Oh. 527. Bald. 
Bonham v, Newell (1855), 24 L. J. C^. 424 ; Bernard 
V. Mlnshull (1859), John. 276 ; Be HaU, RawllnRS v. Hall 
(1903), 19 T. L. K. 420 ; GrlfflthH v. Kocles Provident, 
JndUBtiial, C7o-op. Soc., (1911] 2 K. B. 275. 

788. .] — Be Wells* Trusts, Hardisty 

17. Wells, No. 432, ante, 

789. What shows Intention to revoke — Devise 
of all lands — No land other than that subject to 
power.] — one has made himself tenant for life 
of lands in D., with a power by any writing, etc., to 
revoke these uses, & limit new ones, &; he after- 
wards by will devises all his lands in D., etc., to J., 
having no other lands in D. excepting these, they 
shall pass, if the will be circumstanced as the 
power requires, though no mention be made of 
the power. — Deg v. Deg (1727), 2 P. Wms. 412 ; 
24 13. R. 791 ; eub nom, Degg v. Macclesfield 
(Karl), Gas. temp. King, 44, L. 0. 

AnnntaHfma : — Consd. Bniljr v. Ploughman (1729), Mos. 
95 ; Hall v. KouduU (1730), Mos. 328. 

790. Appointment in exercise of all 

powers — Where other property than that subject 
to power.] — ^I^OMFRET V. Perring, No. 787, ante. 

791. .] — marriage settlement 

conferred upon the husband &wife a joint power 
to appoint the tiust moneys, stocks, funds & 
securities comprised in the settlement amongst 
children & issue, & the settlement contained a | 
power to invest the tmst funds in the purclnise of 
real estate. The husband & wife appointed 
certain real estate purchased out of the trust funds, 
upon trust upon the death of the survivor for their 
eldest son, his heirs & assigns, with a power of 
revocation & reappointment, & subsequently, 
without referring to the previous appointment, 
they, in exorcise of the power of appointment 
given to them by the settlement & of every other 
power enabling them in tJiat behalf, appointed the 
whole of the trust moneys, stocks, funds, & 
securities comprised in the settlement, upon tiust, 
subject to their respective life estates, for ^1 their 
children equally : — Held : the second appointment 
was not a revocation of the fiist. 'Sendde : if the 
second appointment had operated to pass the real 
estate, having regard to the absence of words of 
inheritance, the children would have taken life 
estates only . — Re Thursby’s Sett'LEMENT, Grant 
V. Littledale, [1910] 2 Ch. 181 ; 79 L. J. Ch. 538 ; 
102L. T. 838; 64 Sol. Jo. 581, G. A. 

Annotatums Be Boetock*s SetUiiit., Norrieh v. 

Bostock, [1921] 1 Clli. 432 ; Be Lees’ Trusts, Lees v. Let)S, 
[1926] W. N. 220. 

792. General devise or bequest.]— By his 

will, dated June 12, 1879, P., after appointing 
trustees & exors. & making certain pecuniary 
bequests & devises of real estate, bequeathed to 
them all his personal estate upon certain trusts. 
I’estator made four codicils not affecting the 
general bequest in the will. By an indenture of 
settlement, dated Jan. 8, 1880, P. declared that a 
sum of money should be held by trustees upon 
tiust that they should deal with the same in such 
manner as the settlor should by any writing or 
writings revocable or irrevocable, ** but not by his 
last wfil & testament, or any codicil thereto, unless 
he should expressly refer to the said trust fund & 
premises, order & direct, by which writing or 
writings the trusts of the said indenture might be 
absolutely revoked, annulled, altered, varied, or 
otherwise dealt with at the free will & pleasure of 
the said P.” : — Held : the general bequest did not 
operate as an exercise of the power of revocation 
& new appointment contained m the settlement. — 
Charles v, Burke (1888), 43 Ch. D. 223, n. ; 60 
L. T. 380. 



L. T. 808 ; Be Brace, Welch v, CJolt, [1891] 2 Ch. 071 j Be 
Hall. Rawlings v. HaU (1903), 19 T. L. R. 420. Apld. Be 
Salvln, Marshall ». Wolseley, [1906] 2 Oh. 459. 

798. .] — When a general power of 

appointment of real estate by deed of will has 
been completely exerc^d by deed, a power of 
revocation & new appointment being at the same 
time reserved, a general devise of real estate by 
the subsequent wfll of the donee of the power will 
not per ae amount by Wills Act, 1837 (c. 26), s. 27, 
to an exercise of the power of revocation & new 
appointment . — ^ Brace, Welch i7. Colt, [1891] 
2 Ch. 671 ; 60 L. J. Ch. 606 ; 64 L. T. 626 ; 39 
W. R. 608. 

AnnotatUms : — Apld. Be Salvln, Marshall v. Wol8eloy,^(19063 
2 Ch. 459. Reid. Be HaU, Rawlings v. Hall (1903), 19 
T. L. R. 420. 

794. .] — The principle that a general 

devise & bequest does not operate under Wills 
Act, 1887 (c. 26), s. 27, as an exercise of a power 
of revocation & new appointment applies to the 
case where the power of revocation & new appoint- 
ment is that contained in the instrument originally 
creating it, as well as to the case where the power 
is that reserved by an appointment made in 
exercise of the original power . — Be Goulding’s 
Settlement, Dobell v. Dutton (1899), 48 W. B. 
183. 


795. .] — Testator in 1882 effected a 

liolicy of insurance on his life for £500, & in that 
year by an instrument in writing lie nominated 
& appointed certain persons te receive the policy 
moneys on his death. Tliis instrument was lodged 
with the insurance society & remained with them 
until his death. By another instrument of even 
date he declared that the nominees should hold 


the policy moneys upon trust to pay the income 
to his wife for life, & at lu^r death to pay £500 
to the Religious Tract Society, & the sui-plus, if 
any, to his brother ; & he expressly reserved to 
himself the power by will or wilting in his life- 
time to revoke or alter the above dispositions & 
to make fresh dispositions. By his will made 
subsequently testator cancelled all previous wills 
& gave an annuity of £500 to his wife, & a legaciy 
of £500 te the Religious Tract Society, & tis to the 
rest of the property which on his wife’s decease 
was not therein disposed of he directed that it 
should be divided equally between certain of hjs 
nephews & nieces : — Held : the will did not 
revoke the appointment of 1882 . — Re Hall, 
Rawlings v. Hall (1903), 19 T. L. R. 420. 


Sub-sect. 2. — Reservation op Power to 
Revoke. 

796. General rule.] — Where the ct. directed a 
deed of appointment as to the respective interests 
of a father & his cliildren to be made within a 
limited time, & a deed was executed within the 
time, containing a power of revocation ; — Held : 
the intention of the ct. was defeated, & the deed 
was consequently void. 

There can be no doubt that generally speaking 
that a person exercising a power of appointment 
may insert a clause of revocation (Lord Broug- 
ham, O.). — ^PiPER V. Piper (1834), 3 My. & K. 169 ; 
40 B. B. 61, L. C. 

AnnoUUi(m Cooper v. Martlii (1867), S Clh. App. 

47, n. 

797. Necessity for express reservation.]— (1) 

Sequestration defeated by revocation & new 
limitation of uses. 

(2) Power of new limitation when incident to 
power of revocation, though not expressly reserved. 
Though no man can have a power of revocation 

T T 9 
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A^eci, 11 . — Powers of rci^onniion and nmo appoint- 
ment ; Sub-sects. 2 cfc .S.] 

unless ho resei*ves it no man can want a power of 
limitation unless ho excludes himself from it 
(Lord NoarriNGHAM, C.). — Witham v. Lland 
(1074), 3 Swan. 277, n. ; 30 E. K. 802, L. C. 
Annolationh : — Aa to (2) Conid. ColRton v. Gardner (1G80), 

2 CflH. In Oh. 43. OeneraUyt Mentd. Wliaram v. Broughton 

(1748), 1 Vos. Sen. 180. 

798. .] — This is a case of value, yet there 

is no difficulty in it ; for when the power was 
once executed by deed, there being no power 
reserved by that deed to revoke or alter it, a 
subsequent limitation by another deed will be 
void ; for the first deed, & the last will, always 
takes place (Lord Nottingham, C.). — Hatcher 
V. Curtis & Anderson (1080), Freem. Oh. 01; 

2 Eq. Cas. Abr. 071 ; 22 B. 11. 1058, L. 0. 

799. .J — One makes a settlement, with 

power by deed to revoke it, & by the same deed, 
or any other, from time to time, to limit new uses ; 
he revokes the settlement, & limits new uses, but 
reserves no further power to himself ; he cannot by 
virtue of the first power limit any other uses. — 
Heue V. Bond (1717), Prec. Ch. 474 ; 24 E. B. 213 ; 
8vb nom, Hev v. Bond, 1 Eq. Cas. Abr. 342, H. L. 
An7iot(Uinn^ Conad. LangJoy v. Brown (1741), 2 Atk. 195. 

Apld. Marlborough o. Qodolphln (1750), 2 Voh. Son. 61. 

Conid. Zouoh d. Woolston v. Woolston (1761), 2 Burr. 

1136 ; Saunders v. Evans (1861), 8 H. L. Cos. 721. Befd. 

Toynham v, Webb (1751), 2 Vos. Bon. 198 ; Montagu v. 

Kator (1853), 8 Exch. 507. 

800. -• .] — If an appointment is made in the 

foMii of a will it is revocable in it^ own natui*c‘, 
but that is not the case of a deed without the powei* 
of revocation (Lord Talbot, C.). — Hungerb'ord 
V, Wintor (1730), Amb. 839 ; 27 E. K. 525, L. C. 
Annotation : — Mentd. Northumberland v, Egromont (1768), 

Amb. 657. 

801. .] — Marlborough (Duke) v. Godol- 

PHiN (Lord), No. 22, ante. 

802. .] — Tkynham (Lord) v. Webb, No. 

744, ante, 

803. .] — By d(Hul of separation the hus- 

band, a trader liable to the bkpt. laws, covenants 
with a trustee for the wife, in consideration of 
being indernniiied from all debts &; engagements 
which might be contracted by her during the 
separation, t(^ release liis reiruiinder in fee in 
certain estates, of which he was tenant for life, 
with remainder to the wife for life, with re- 
mainder to the issue of the marriage, with re- 
mainder to himself in Tee, to such uses, etc., as 
the wife shall by deed or will appoint ; with power 
to the wife to revoke the uses of such deed or will. 
The wife executes the power by deed, which she 
retains in her possession, & aftei-wards alters, & 
re-executes : — Held : the deed of appointment 
containing no power of revocation, ^though it 
was contained in the instrument creating the 
original power, the re-execution was void, & the 
original appointment therefore was decreed to be 
carried into execution. — ^W orhaijl v. Jacob (1817), 

3 Mer. 250 ; 36 E. li. 98. 

AnnotcUitma : — Held. Roberts r. Williams (1841), 11 L. J. Ch. 

65 ; Hall v, HaU, Hall v. Hall (1872), L. 11. 14 Eq. 365. 

Mentd. Jeu V. Thurlow 1824), 2 B. &; C. 517 ; Jouoh v. 

Waite (1839), 5 Biug. N. 0. 341 : Frampton v. Framptoii 

(1 841), 4 Beav. 287 : Wilson v, ^Vilson (1845,*, 14 Blm. 405 ; 

Brailey v, BniUey. [1922] V, 15. 

804. Power of appointment in two — Power of 
revocation reserved to survivor.] — Settlement in 
pursuance of arts., previous to marriage, to convey 
to the use of the husband for life ; remainder to 
wife for life ; remainder upon trust to convey 
unto & amongst all & every or any of the cliildren 
in such parts & proportions, etc., as the husband 
& wife or the survivor should by deed or writing 
with or without power of revocation, or by will 


appoint : in default of appointment, to the first 
& other sons in tail male ; remainder, subject 
to trusts that failed, to the heirs of the husband. 
A joint appointment by deed, subject to a proviso 
for revocation & 1 ‘eappointment by the husband 

6 wife 6c the survivor, well revoked by the wife 
surviving, & by the same deed a reappointment 
to the daughter & two sons successively for life, 
with remainders in tail to the grandchildren & 
the ultimate remainder to the daughter in fee, 
void for the excess beyond the power, viz. the 
estates to the grandchildren, & the ultimate limita- 
tion upon them to the daughter ; Sc the principle 
of cy prds not applicable. All beyond the life 
estates of the children therefore to go as in default 
of appointment. — ^B rudeneia. v, Elwes (1802), 

7 Ves. 382 ; 32 E. R. 155, L. C. ; previom jiroceed- 
inga (1801), 1 East, 442. 

AnnntfUiona : — Apld. E« Atwood v. AvIhoii (1869), L. R. 4 

Exch. 141. Rdd. HolmosdalB v. Went (1866), L. R. 3 Eq. 

474 ; Ite Mortimer, Gray v, Gmy, [1905] 2 Ch. 502. 

806. .] — By a marriage settlement a 

sum of sto(!k was settled upon trust, after the 
decease of the husband &; wife, for the children 
of the marriage as the husband & wife should by 
deed, witli or without power of revocation, 
jointly appoint ; & in default of such appoint- 
ment, Sc so far as any such apijointment should 
not extend, tlien os the survivor should by deed 
or will app(>int. The husband Sc wife by deed 
appointed thc» fund amongst their children in 
certain shares. Tlie deed reseived a power of 
revocation to the husband Sc wife or the survivor, 
^riie wife died. Sc the husband by dcjed revoked 
the former ai)p()iutment. Sc irrevocably aiipointed 
the fund amongst the children in shares differing 
from those given by the original appointment ; 
— Hefd : it wiis (competent to the husband Sc 
wife to reserve a power to the survivor of them to 
revoke the joint appointment, Sc therefore the 
deed of revocation Sc new api)ointmcnt, executed 
by the husband, was valid. — D ixon v, Joyner 
( 1880), 55 Lu J. Ch. 500 ; 51 L. T. 748 ; 34 W. K. 
528. 

Annotation: — Folld. Jit' Harding, Rogers v, Harding, [1894J 

3 Ch. 315. 

806. .J — By a marriage settlement 

ctjriain funds were settled upon tiaist for the 
children of tlic marriage in such shares Sc in such 
manner as the husband Sc w'ifc during their joint 
lives by det.*d, with or without power of revocation 

new ai)pointment, should appoint ; Sc in default 
of. Sc subject to such joint appointment, then as 
the suj'vivor of them should by deed, with or 
without power of revt)c;itioTi, Sc new a])point- 
ment, or by will, apjioint. Tliii husband wife 
made a joint aj)p()intmoiit of part of the trust funds, 
with a i)roviso that the appointment thereby made 
was made “ subject to the i)ower t)f revocation 
Sc new api>ointincnt mentioned in the settlement.” 
After the death of the wife, the husband executed 
a deed revoking the joint appointment Sc making 
a new ai)pointmeiit of the fund : — Held : the 
husband Sc wife had power in their joint appoint- 
ment to reserve a power of revocation Sc new 
appointment to the survivor ; such a power of 
revocation & new appointment was effectually 
reserved in the joint appointment . — He Harding, 
Rogers v, Harding, [1804] 3 Ch. 315 ; 03 L. J. 
Ch. 725 ; 42 W. K. 077 ; 38 Sol. Jo. 031 ; 7 B. 
414. C. A. 

807. .] — By a marriage settlement 

certain property was settled upon trust for the 
children of the marriage in such shares Sc manner 
as the husband Sc wife during their joint lives by 
any deed or deeds legally executed by both of them, 
Sc either with or witliout power of revocation Sc 
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new appointment, shouM appoint ; & in default 
of any such joint appointment, & so far as any 
such appointment should not extend, then as the 
survivor of them should by liis or her will or codicil 
appoint. The husband & wife made a joint 
appointment by deed of tlie settled property with 
a proviso that it should bo lawful for the hus- 
band & wife at any time during the joint lives 
or for the survivor of them during his or her life 
by any deed or deeds to revoke either wholly 
or pai*tially the appointment thereby made. 
After the death of the husband, the wife executed 
a deed revoking the joint appointment & purpoi*t- 
ing to make a new appointment of the property : 
—Held : the husband & wife had power in their 
joint appointment rcjservo to the survivor a 
power of revocation by deed, & the joint appoint- 
ment had been effectually revoked. — Be Weiuht- 
man’s Settlement, Aktle v, Wainwriciut, [1915] 
2 Ch. 205 ; 84 L. J. Ch. 703 ; 113 L. T. 719 ; 
31 T. L. B. 480. 

808. Power of revocation reserved to one 

alone.] — ^By tlie settlement made on a marriage 
a sum of £10,000 was vested in trusti^es, upon 
trust to pay the income to tlui husband during 
his life ; with remainder io the wife during her 
life or until she should marry again ; with re- 
mainder, as to the capital, in trust for the issue 
of the marriage, as the husband & w'ife should by 
deed with or without power of revocation &> new 
appointment, jointly appoint &, in <lefault of 
appointment, as the survivor should by deed or 
will appoint, &, in dfdault of appointment, for 
the children of the marriag<j as therein mentioned ; 
but if there should b(? only one child who should 
attain twenty-one or marry, as to one moiety of 
the tnist fund in trust for that only child, & «as 
to the other moiety upon the trusts thereiojifter 
declared of the whole fund in ciise there should be 
no child of the marriage ; & if there should be 
no child of tlie marriage, tlie trustees were, after 
the determinfition of the jirior trusts & the default 
of children, which should last happen, to hold the 
fund in trust for the husband. Th(3 decree nm 
for the dissolution of the marriage wiis made on 
Nov. 3, 1880. On May 11, 1887, the husband & 
wife executed a de(;d by which, in exercise of the 
joint power conttiined in the settlement, they 
irrevocably ap]iointed that, from Ac after the dcjath 
of the husband «& the death or re-mari'iage of the 
wife, one moiety of the trust fund should be held 
in trust for B., the eldest of the three children, 
absolutely, if Ac wdieii she should attain twenty-one 
or marry under that age ; Ac by the same deed 
the husband Ac wife appointed the other moiety 
of the fund to B. in the same way, but subject 
to a power of revocation & new app(»intment 
reserved to the husband alone. On May 18, 
1887, the day aft^r the decree absolute, another 
deed was executed by the husbnnd & the divorced 
wife by which she released her life inUjrest in the 
trust fund in the event of her surviving the lius- 
band, & she also renounced Ac released to him all 
power of appointment over the fund. On Nov. 30, 
1887, the husband executed a deed poll by which 
he absolutely revoked the appointment of the 
second moiety of the trust fuml to B. to the intent 
that the moiety might devolve as if that appoint- 
ment had not been made, but subject to any 
appointment to be thereafter made by him. 
The husband claimed a deedaration that the 
tinistees of the settlement ought to treat a moiety 
of the £10,000 as if there were no child of the 
marriage : — Held : the reservation in the deed 
of May 11, 1887, of a power of revocation to the 
husband alone was invalid, Ac he was not entitled 


to call on the trustees to hand over a moiety of 
the £10,000 to him.— Burnaby v. Baillie (1889), 
42 Ch. D. 282 ; 68 L. J. Ch. 842 ; 61 L. T. 034 ; 
38 W. B. 125 ; 5 T. L. B. 566. ^ 

Annotaliona Mentd. Evans tJ. Evans, [1904] P. 274 j 
Hensley v, Hensley & Nevlii (1020), 122 L. T. 814 , GaskiU 
17. Qasklll, [1021] P. 425. 


Sub-sect. 3. — Bevocation Subsequent to 
Kxercise op Po^ver. 

809. Power revoked not a primary power — 
Whether uses of original settlement destroyed.] — 

Ward v. Lenthall (1667), 2 Keb. 269 ; 1 Sid. 
313 ; 84 E. B. 167. 

Annotations : — Distd. Montoffii r. Kator (1853), 8 Exch. 507. 

Conid. Saunders o, Evans (1861), 8 H. L. Cas. 721, Beld. 

Sheffield v. Von Donop (1848), 17 L. J. Ch. 481. 

810. .]— WiTUAM V, Bland, No. 797, 

ante. 

811. .] — Saunders v. Evans, No. 

814, post. 

812. Power revoked a primary power — Original 
power revived.] — W!i(m*o an appointment of a 
trust fund reserved a power of revocation, but 
did not resei’ve a power of new appointment : 
— Held : upon thi 5 (‘xercisc of the power of revoca- 
tion, a new api)omtment rniglit be made. — 
SiiEPEiELD V. Von Donop (1848), 7 IlaTO, 42 ; 
17 L. J. Oh. 481 ; 12 Juv. 672 ; 68 E. B. 17. 
Annotation : — Reid. Saunders i>. Evans (1861), 8 H. L. Cas, 

721. 

813. .] — By a setthiTuenl, made in 

1810, by lease Ac release on the marriage of H. 
Ac M. ceitain landed estates, then limited to E. 
for life, with remainder in fc^e t ;0 M., were settled 
to the use of IE, for life, remainder to the use of 
M. his intended wife in like manner, with remainder 
to the use of all or any of the cliildren of the 
marriage, with such .limitations or remainders 
over as It, Ac M, his wife, should from time to 
time, by any deed or deeds, writing or writings, 
with or without ]>ower of revocation Ac new appoint- 
ment, dir(?ct, limit, or ajipoint ; Ac in default of 
such joint direction, limitation, or appointment 
or in case any such should be made which should 
not be a complete disposition of the hereditaments 
thereby settled, tlien, as the survivor of them, 
TI. Ac M. his wife by deed or by will should direct 
limit Ac appoint ; Ac in default of such appoin^ 
ment, joint or several, to certain us(is which would 
give a title to the eldest son. Tliere were two 
sons of this marriage ; Ac by a deed, dated 1832, 
11. Ac M., in exercise of the joint power, appointed 
the hereditaments, subject to their own life estates, 
to their youngest son, deft., in fee, subject to a 
Iiower for them jointly by deed to revoke such 
appointment, Ac by the same or any other deed to 
be by them jointly executed to limit or appoint 
any other uses in favour of their children which 
night be warranted by the several powers con- 
tained in the settlement of 1810. By a deed of 
Feb. 4, 1833, U. Ac M. jointly revoked the uses 
contained in the deed of 1832, but made no new 
appointment. On Feb. 19, 1833, M. died & in 
-he following month of May, H. by will, did, in 
execution of the powers vested in him, direct 
irriit Ac apx)oint the hereditaments to deft, m 
ee i—HeUl: the effect of the revocation of the 
oint appointment was to restore the uses of the 

original settlement, including the joint & seveml 
powers of appointment, Ac consequently that the 
appointmriiit by the will of H. was a valid exercise 
of the power by the suivivor, Ac deft, was entitled 
to the property. — Montagu v. Katbr (1853), 
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Sect, 11 . — Powers of revocaiion and new appoint- 
ment: Stib-sect, 3. Sect, 12. Part V, Sects, 
1 <fe2.] 

8 Exch. 607 ; 22 L. J. Ex. 164 ; 20 L. T. O. S. 
823. 

ArmotaHona : — ^Befd. Walker v. Armatrong (1856), 21 Bear. 

284 ; Saunders v. Evans (1861), 8 H. L. Caa. 721. 

814. .] — (1) If there is an original 

power of appointment, & then an execution of 
that power, reserving a power only to revoke, 
followed by a revocation, the original power 
remains unaffected. & if in the first instrument, 
executing the original power, there is reserved 
a power of revocation & of new appointment, such 
instmment does not constitute a new settlement 
destructive of the first, nor is the original power 
thereby exliausted & at an end, but, upon the 
revocation of such instrument, exists in full force. 

(2) If there is a power of appointment to be 
exercised by deed or will, & the first instrument 
executing the power is a deed which contains the 
reservation of a power to revoke & to appoint 
anew by deed, &: then there is a simple revocation 
of this instrument, the original power, on such 
revocation, being in fidl force, there may be a 
valid execution of it by will as well as by deed. 

In 1794, an estate in land was made the subject 
of a settlemeht, under which two persons then 
about to be married were to liavc life interests, 
remainder to the use of such person for such estfite, 
etc., as A., the intended wife, by any deed, with 
or without power of revocation, attested by two 


or more witnesses, or by will attested by three 
witnesses, should from time to time, & as often as 
she should think fit, appoint. In 1880, A. by deed 
exercised this power, & the deed contained a power, 
by deed, to revoke & to make a new appointment. 
In 1833, a deed revoking that of 1830, & newly 
appointing, & also reserving power, by deed, 
to revoke & newly appoint, was executed. This 
course was exactly repeated in 183.5 by a deed of 
that date. In 1836, A. executed another deed, 
simply revoking that of 1835. In 1848, by a will 
reciting the power of 1794, A. declared the uses 
of the^estate : — Held: the deed of 1830 had not 
exhausted the power of 1794, & substituted a 
new power for it, to be executed only by deed ; 
& consequently on the revocation, in 18.30, of 
the last preceding deed, the power of 1794 was 
capable of being exorcisf?d by A. either by deed 
or will. — Saunders v, Evans (1801), 8 H. L. Cas. 
721 ; 31 L. J. Cli. 233 : 5 L. T. 129 ; 7 Jur. N. S. 
1293 ; 9 W. B. 501 ; il E. B. Oil, H. L. ; revsg. 
8, C, sub nom, Evans v, Evans, Evans v, 
Saunders (1863), 1 Drew. 054. 

Annotations : — Oenerally, Retd. Walker v, Armstrong (1856), 
21 Beav. 284. Menid. Saunders v. Biohardson (1854), 2 
Eq. Rep. 540 ; Gregg v, Richards, [1026] Gh. 521. 


Sect. 12.— REVOCATION OF APPOINTMENT. 

See Dkeds, Vol. XVII., pp. 236, 237, Nos. 51 )- 
529 ; Settt.emen'J'S ; WILLS. 


Part V. — Appointment Not in accordance with Terms of 

Power. 


Skctt. 1.— in general. 

815. Appointment contrary to Intention — Col- 
lected from recitals of deed creating power.] — 

Power of appointment by a father not well exe- 
cuted : being contrary to the intention, as col- 
lected from a reasonable construction of the 
recital of the deed, which created the power. — 
Burleigh v, Pearson (1749), 1 Ves. Sen. 281 ; 
27 E. B. 1032, L. C. 

Awwtation : — ^Befd. Ranking v, Barnes (1864), 3 Now Hep. 

816. Appointment to trustees for sale — To hold 
proceeds for objects.] — Covenant to settle an 
estate in strict settlement ; subject to a power to 
the father, tenant for life, in case there should 
be any yoimger child or children, to charge such 
sum or sums for such younger child or cMldren, 
payable in such proportions, & at such times, 
as he should appoint. The power was held well 
executed by a will directing a sale & appointing 
the money. Qu. : whether the infant issue of 
tenant in tail was bound by the election of his 
parent. An appointment by a father not illusory, 
where he gives other provisions to the object 
excluded. — Long v. Long (1800), 6 Ves. 446 ; 31 
E. B. 674, L. C. 

Annotations : — Consd. Kenworthy v. Bate (1802), 6 Ves. 

793. BM, Thornton v. Bright (1836), 2 My. & Or. 230 : 

Bheehy v. Muskerry (1848), 1 H. L. Cos. 576 ; Re Adams’ 

Trastoes* & Frost’s Oontraot, [1907] 1 Ch. 695. 


817. .] — Power of appointing real 

estate well executed by a devise to trustees to 
sell, & an appointment of the money produced 
by the sale. Settlement upon such child or 
children as the father should appoint ; appoint- 
ment excluding one established. — Ken worthy v. 
Bate (1802), 0 Ves. 793 ; 31 E. B. 1312. 

Annotations Consd, Poe d. Chadwick v. Jackson (1836), 
1 Mood. & R. .'>6.1 ; Thornton v. Bright (1836), 2 My. & 
Cr. 230 : RotcHflfe v, llnmpson (1855), 26 L. T. O. S. 
102; Webb r. Sadler (1873), 28 L. T. .188; Re Paget, 
Re Mellor, Mullor v. Mollor, [1898] 1 CTh. 290. Apld. Re 
Redgato, Marsh v, Rcdgate, [190.1] 1 Ch. .156. Expld. Re 
Adams’ TrustcHis* & Frost’s Contract, [1907] 1 Ch. 695. 
Refd. Cowx V.. Foster (I860), 1 .Tohn. & H. 30; Busk v, 
Mdam (1874), L. R. 19 Eq. 16 ; Scotney v. Lomor (1885), 
29 Ch. D. 535 ; Re Mackenzie, Bain v, Mackenzie, [1916] 
3 Ch. 125. 

818. .J — Devise to the use of such 

of the children of A. B. & their heirs “ for such 
estates,” & in such manner & form as A. B. should 
appoint : — Held : upon the context, to authorise 
an appointment to a grandchild. 

A power to appoint an estate authorises an 
appointment to trustees to sell & divide the pro- 
duce between the objects. — Fowler v, Cohn 
(1856), 21 Beav. 360 ; 27 L. T. O. S. 25 ; 2 Jur. 
N. S. 315 ; 4 W. B. 412 ; 52 E. R. 898. 

AnnotaUona : — CODSd. Re Pooook’s Policy (1871), 6 Ch. App. 
449. n. ; Webb v, Sadler (1873), 28 L. T. 388 ; Sootney 
V, Lomer (1885), 29 Ch. D. 535 ; Re Redgate, Marsh v. 


PART V. SECT. 1. • 

8161. Appointment to trustees for 
sale — To hold proceeds fer dbiects,}— 
Re MoLban, Buiubn v. Paton, [1926] 


V. L. R. 21 ; 47 A. L. T. 107.—AUS. 

f. Portion of fund ineffeotualty ap- 
pointed — Effect o/.p— There Is nothing 
better establldied than that any por- 
tion of a fund, the subject of a power. 


which is not appointed elfeotually, 
goes as it would navo done in detoult 
of any appointment. — ^A llowat v, 
Allowat (1843), 4 Dr. War. 380 ; 
2 Con. Sc Law. 517.— IR. 
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Bedgsto, [1903] 1 Oh. 306. BeU. Buck v. Aldam (1874), 
Mackenzie, Bain v, Mackenzie, 

[ 1016 ] 1 Ch. 125 . 

819. .] — Cowx V. Foster, No. 536, 

ante, 

820. 1 — .] — Testator devised real estate 

to the use of his daughter for life, with remainder 
to the use of such of her children, for such estates 
or interests & in such manner as she should by 
will appoint, & in default of appointment to the 
use of ner children as tenants in common, &> he 
enmowered the trustees of his will to sell the pro- 
perty with the consent in writing of the persons 
for the time being in possession under the fore- 
going limitations if adult, & if not, then at the 
discretion of the trustees. By her will the 
daughter, in exercise of her power, appointed the 
real estate to trustees in tmst for sale & to sbind 
possessed of the proceeds upon trusts for her 
children : — Held : the legal estate was well 
appointed by the daughter’s will to her ipuste(?s 
in trust for sale, & they were therefore the proper 
persons to sell. 

An apx)ointment of real estate under a power to 
trustees for objects of the power passes the legal 
estate in it as effectively as if the property 
appointed werc^ money instc»ad of land. — R e Paoet, 
Mkllob, Metxor V. Mrixor, 1 tJh. 

290 ; 67 L. J. Ch. 151 ; 78 L. T. 72 ; 16 W. H. 
328. 

821. .] — The rule laid down in iicn- 

worthy v. Bate, No. 817, ante, that a power to 
appoint land is well exercised by an apjiointmcnt 
to trustees upon trust for sale, applied to a case 
whei*e the limitations were e<|ijiiable & trustees 
werfi dii*ected to convi^y tlie properl^y to such 
child or children, & “ for such estate or estates, 
manner & form ” as tlie donee of the power should 
appoint. — Re IIrdgate, Marsh v, Krdoate, 
[1903] 1 Ch. 356 ; 72 L. J. Oh. 204 ; 51 W. R. 216. 
AnnotaHons : — Apld. lie Adarus* TmstwH* & Frost/s Con- 
tract, [10071 1 Ch. 605. Consd. Re Mackoiizlc, Jiain v. 

Mackenzie, [1916] 1 Ob. 12.5. 

822. Discretionary trust to postpone 

sale.] — Where a special power to appoint land, 
including undeveloped building land, to uses for 
the benefit of all & every or such one or more 
exclusively of the other or othei-s of the cliildren 
or other issue of Y., “in such shares & i)ropop- 
tions manner & form & for such interest or interests 
& subject to such restrictions conditions & limita- 
tions over in favour of any other or others of such 
child children or other issue ” as the donee of the 
power shall by deed or will appoint, is exercised 
by an appointment to the use of trustees upon 
trust for sale & to hold the pioceeds of sale upon 
settled trusts in favour of objec.ts of the power, 
it is not an excessive exercise of the power of 
appointment to confer on the trusU^es a discre- 
tionaiy power to postpone sale At in the mean- 
while the fullest powers of management & 
leasing. — Re Ainsworth, Re Yates, Yates v, 
WORMALD, [1921] 2 Ch. 179; 91 L. J. Ch. 15; 
126 L. T. 756 ; 66 Sol. Jo. 680. 

828. Appointment to trustees for object.] — A 
real estate was settled tt) the use of a father for 
life, with remainder to the use of all & every or 
such one or more of his children, for such estate 
& estates, & in such parts, shares, & proportions, 
& wit£ such limitations over. & charged with such 
annual or gross sums, such limitations over 
charges to be to or for the benefit of the same 
children, some or one of them, & in such manner 
& form as the father should appoint. The father 
afterwards appointed the estate to trustees & 
their heirs, upon trust to pay the rents & profits 
thereof to his daughter, who was a married woman, 


for her sole & separate use dur^ the life of her 
husband, without power of anticipation: — Held: 
the appointment of the estate to trustees for the 
separate use of the daughter during the joint 
lives of herself & her husband was a v^d exercise 
of the power. — ^Thornton v. Bright (1836), 2 
My. & Cr. 230 ; 0 L. J. Ch. 121 ; 40 E. R. 628, 
J-j, C. 

AnnotcUums : — Consd. Ewart v. Ewart (1853), 11 Hare, 
276 : Fry v. Cupper (185.3), Kay, 163 ; Moree v, Martin 
(1865), 34 Beav. .500. Apld. Re Teasrue's SotUmt. (1870), 
22 L. T. 742. Conid. Re Pocock'e Pulioy (1871), 6 Ch. 
Apn. 449, n. ; Scotuoy v. Lomor (1885). 29 Ch. D. 535. 
Reid. Re Cmiynghame’H Sottlmt. (1871), L. R. 11 Eq. 
324 ; Busk r. Aldam (1874), L. R. 19 Eq. 16 ; Re Ridley, 
litiokton V. Uay (1879), 11 Ch. D. 645 ; Cooper v. Larooho 
(1881), 17 Ch. D. 368 : Re Mackenzie, Bain v. Mackenzie, 
1 1916] 1 Ch. 125. Mentd. Butcher v. Butcher (1851), 
14 Boav. 222 ; KaniHdoii v. Smith (1854). 2 Drew. 298 ; 
Re Mainwarhig’H SotUmt. (1866), L. R. 2 Eq. 487 ; Re 
J^oi’tadown, Dungannon, &, Omagh Junction Ry. Co., 
Kx p. Young (1867), 15 W. H. 979 ; Re D'Estampee* 
Sottlmt., D’Efliampos v. Crowo ^884), 53 li. J. Ch. 1117 ; 
Re Thome, Thorno v. Compboll-Proston, [1917] 1 Ch. 
360. 

824. General power — Authorises appointor to 
amend trusts in default of appointment.] — A 

tenant for life & a t(mant in remainder having 
power under a settlement appoint to uses, by 
a deed poll indorsed on the settlement, apjiointed 
that the sotlloinent should be reiwl & construed 
as if the words “ with any gT*oss sum or sums, 
other than poiiions,” had btnm inserU^d after the 
word “ charging.” Tlio iiil^^ntion wiis to enable 
the trusU'-es of the settlcjment to sell any part of 
the land fret? from portions cliargt^d on the estate 
by the tenant for Ufa : -Held: the tenants for 
life & in remainder having powt'r to appoint t»o 
nt»w. ustis, the deed poll t)perat4‘d as a due extircise 
of sucli power, & therelore the trustees of the 
settlement had powei* to sell the lands the subject 
of a certain (jontract free from portions. — Re 
McAuijffb & BAiiFOUR (1884), 50 L. T. 353. 
Excessive execution.] — See Paii VJ., Sect. 1, poet. 
Defective execution.] — See Part VI., Sect. 2, poet. 


Sect. 2.— POWER TO APPOINT LAND. 

826. Power to appoint In fee — Appointment of 
life estate.] — A power of appointing a fee may be 
executed at several times, viz. at one time to pass 
an estate for Jifo & tlie fee at another. — ^B ovey 
.v. Smith (1682), as report<?d in 1 Vern. 84 ; 23 
E. ll. 328, L. C. ; reved,, i Vem. 144; reetd, 
sub nom, Boevey v. Smith (1692), 15 Lords 
Journals, 275, II. L. 

Annotatimis : — Mentd. Frogmorlori d. Wright v, Wright 
(1773), 2 Wm. Bl. 889 ; Re. Bank of Hyrla, Owen & Ash- 
worth’s Clttlrn, Whitworth’s Claim (1900), 49 W. R. 100. 

826. Power to appoint In tall — Appointment of 
life interest.] — By a deed of Sept. 5, 1837, real 
estate was conveyed to sucJi uses as Mr. & Mrs. P. 
should by deed appoint. By a deed of Sept. 9, 
1837, Mr. & Mrs. P., in exercise of the power con- 
feiTed by the deed of Sept, 5, appointed the pro- 
perty to the use of themselves successively for 
life, with remainder to the use of such of their 
children in tail os they should jointly by deed 
appoint, with remainder to such children as tenants 
in common in tail. By a deed of Mar. 10, 1866, 
Mr. & Mrs. P., in exercise of the power conferred 
by the deed of Sept. 6, ^ of eveiy power As 
authority enabling them in that behalf, appointed 
the property successively to themselves for life, 
& after the death of the survivor to the use of their 
son E. for life, with remainder to his children As 
remoter issue os he should appoint, & with a power 
of jointuring, with remainder to his chil:mn as 
tenants in common in fee : — Held : asamning the 
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8ed, 2,-r~Pou>er io appoint land. Sects, 3, 4 < fe 5.] 

power conferred by the deed of Sept. 9 authorised 
an appointment to E. for life, there was no inten- 
tion on the face of the deed of Mar. 10, 1855, to 
exercise the power, & the appointment was wholly 
bad. 

A power to appoint in tail does not authorise 
an appointment for life (Lindley, L.J.). — Re 
Porter’s Settlement, Porter v, De Qubttb- 
viLLE (1890), 45 Ch. D. 179 ; 59 L. J. Ch. 695 ; 
63 L. T. 431, C. A. 

827. Appointment of rentcharge.] — ^A. settles 
lands to the use of himself for life, remainder to 
such of his four children, & in such shares & pro- 
portions as A. by any writing shall appoint. A. 
may not only limit the land to any of his children, 
but may charge the land with any rentcharge or 
sums of money for any of the children. — Thwayteb 
V. Dye (1688), 2 Vem. 80 ; 23 E. R. 661, L. C. 

Annotations : — Consd. Babh & Moimtogrue’s Case (1693)* 

3 Cat). In Oh. 55 ; Langston v. Blackmore (1755), Amb. 

289. Apld. Kenworthy v. Bate (1802), 6 Vos. 793. 

Coud. /te Kodgato, Marsh v, Redgato, [1903] 1 Ch. 356. 

Reid. A.-Q. r. Barnes (1708), Gi b. Oh. 6 : Roberts r. 

DixwoU (1738), West temp. Hard. 536 ; mdcUoton «. 

Prior (1760), Amb. 828 ; Thornton v. Bright (1836), 

2 My. & Or. 230 ; Alexander v. Alexander (1855), 2 Ves. 

Son. 640; He Mackonzlo, B^u v. Mackenzie, [1916] 

1 Ch. 125. M^ntd. Albermaric v. Bath (1693), Froom. 

Ch. 193. ^ 

828. — :— .] — TROLLorE v . Linton, No. 629, 
ante. 

829. .J — Ricketts v. Loptus, No. 366, 

ante. 


Sect. 3.-~P0WER TO APPOINT AMONG 
CHILDREN. 

830. Power to appoint among children of mar- 
riage — Exercise to be confined to such chiidren.] — 

Power under a marriage settlement to appoint to 
the children of the marriage, is strictly confined 
to those children. — G oodtttlb d. Russel v. Weal 
(1768), 2 Wils. 369 ; 96 E. R. 866. 

831. Appointment to child for life with general 
power of appointment.] — Bray v. Bree, No. 340, 
ante. 

832. -- — .] — Testator gave his pioperty to Jiis 
wife for life, & after her death to his two daughters, 
in such proportions as the Avife should appoint, 
but if she made no appointment, then to be 
equally divided between them, & in case only one 
survived her mother the whole to the survivor, 
unless the deceased daughter should leave any 
children, in which case they should inherit the 
portion intended for their mother ; & he expressed 
his will to be, that the fortune of eacli of his 
daughters should go to her children after her 
decease, in such proportions as she might direct, 
but if no appointment, to be equally divided 
between them. The daughters were both married, 
& the widow appointed that, after her decease, 
one moiety should go to such uses as one of the 
daughters, &; as to the other moiety, to such uses 
as the other daughter should appoint, & in default 
of appointment, to them absolutely. By a settle- 
ment dated the following day, each daughter 
appointed her moiety to her separate use for 
life, with remainder to her husband, for life, with 
remainder to her children, with cross limitations : 
— Held: the appointment A; settlements were 


I effectual, subject to the question whether the 
limitations of life interests to the husbands were 
valid. — Jebb v, Tuowell (1866), 7 De G. M. & G. 

I 663 ; 25 L. J. Ch. 109 ; 26 L. T. O. S. 250 ; 2 
Jut. N. S. 64; 4 W. R. 167; 44 E. R. 268, 
L. JJ. 

838. Appointment to child for life with power 
of appointment by will — Objects in esse at date of 
creation of power.] — Testator bequeathed a sum 
of stock in trust for all or such one or more exclu- 
sive of the others of the children of his niece, as 
she should by her will appoint ; & in default of 
appointment, in trust for all her children living 
at his decease. The niece by her will appointed 
£6,000, part of the stock, to her daughter, for her 
separate use for life ; &, after her death, to such 
persons, etc., as the daughter should by will appoint, 
&, in default of appointment, to tlie niece’s two 
sons. The two sons & the daughter were the 
niece’s only children, & they were all living at 
testator’s death. After the death of the niece, 
her two sons & daughter & the husband of the 
daughter executod a deed by which, after reciting 
that it was conceived that the testamentary power 
of appointment given to the daughter was invalid, 
as being an excessive execution of the power 
givcm to her mother, & that it was also conceived 
that, if that power should be valid &; should not 
be exercised, then & in either event the reversion 
of the £6,000 expectant on the daughter’s death, 
belonged to her two brothers & to lici'scdf & her 
husband ; the parties, in order to obviate any 
doubts respecting the same & to carry their 
mother’s intention into effect, assigned the fund 
to two trustees, in t rust for the daughter, for her 
separate use for life, &, after her death, for the 
husband for life, after his death, for the children 
of the daughter & her husband, &, if they should 
all die under twenty-one, in trust for the daughter’s 
next of kin ; & the daughter alone was empowered 
to appoint new ti'ustoeB of the deed. A few 
montlis aftorwai'ds the daughter made a will, in 
exercise of the power given to her by her mother, 
& appointed the fund to her husband absolutely. 
Some time aftei’wards she executed a deed, by 
which she appointed a new trustee of the prior 
deed. Shortly aftemards she died, leaving her 
husband & four children sui’viving : — Held : the 
testamentary power of appointment given to the 
daughter was valid, the first deed was not intended 
to operate, unless that power should be either void 
or not exercised, the daughtor’s will was a gqod 
execution of the power, & was not revoked by the 
second deed. — ^P hipron v. Turner (1838), 9 Sim. 
227; 2Jur. 414; 59 E. R. 345. 

Annoiali(yns : — Distd. Jobb v. Tugwoll (18r>r)), 20 Beav. 84. 

Apld. Morse v. Martin (1865), 34 Boav. 500. Folld. Slark 

V. Dakyns (1874), 10 Ch. App. 35. Retd. Ewart r. Ewart 

(1853), 11 Hare, 276 ; He lliiiphes, Huffhos v. Footner, 

[1921] 2 Ch. 208. 

834. .] — ^Morsb V . Martin, No. 956, 

Host. 

g35. ,] — Wliere, under a special 

power, an appointment is made giving an invalid 
power of appointment with a gift over in certain 
events, the gift over is not invalidated by the 
invalidity of the power. A power to appoint is 
not bad because it may be so exercised as to render 
the appointment void as being too remote. A 
power to appoint to children absolutely may bo 
exercised by giving a child an estate for life with 
power to appoint by will. Testator gave certain 
property upon trust for his granddaughter A. for 
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life, & alter her death for her children, or some of 
Uiem, as she should by deed or will appoint. A., 
by her will, appointed one-fifth of the fund to 
each of five cmfdren, all of whom were living at 
the death of the original testator, for life, & 
directed that, after the death of each child, the 
share in which the child had a life interest should 
be held in such manner as the child might by will 
appoint, with limitations over in default of appoint- 
ment in favour of the survivora in different events : 
— Held ; a good exercise of the power of appoint- 
ment. — SI aARK V, Dakyns (1874), 10 Ch. App. 3.5 ; 
44 L. J. Ch. 205 ; 31 L. T. 712 ; 23 W. R. 118, 
L. C. & L. JJ. 

Annotation : — Rofd. Be Abbott, Poacook v, Frigout (1802), 

41 W. U. 154. 

336 . Objects not In esse at date of creation 

of power.] — Testatrix, under a settlement, had a 
special power of appointment amongst children, 
under which she validly appointed the income of a 
fund to a child, A., for life, & expressed to give A. 
a general testamentary power over the corpus, 
which last-mentioned power was void as tending 
to perpetuity, &, subject to these dispositions, 
she appointed the residue of the fund to other 
children, who also took a share of testatrix’s own 
property : — Held : the other children could not 
be called upon to compensate out of their sharcjs 
in testatiix’s own property those who would have 
benefited under the invalid power, if valid. — ol- 
LASTON V, King (1809), L. R. 8 Eq. 105 , 38 L. J. 
Ch. 392 ; 20 li. T. 1003 ; 17 W. R. 041. 


Annotations Consd. Pate v. WlUatH (1877), 37 L. T. 221 ; 
White V. White (J882), 22 Ch. D. 555 : Abbott. 

Peacock v. Frigout, 1 Ch. 54. Retd. Moitran r. 

Gronow (1873), L. P. 16 Fq, 1 ; Champiicy v. Davy 
(1879), 11 Ch. D. 949 ; Be D« Burgh Lawaou, Do Puiiyh 
Lawson v. Do Burgh Lawson (1885), 55 L. J. Ch. 46 ; Be 
Prooksbank, Bcauclcrk «. James (1886), 34 Ch. D. 160; 
Be Bradshaw, Bradshaw v. Bradshaw, [1902] 1 Ch. 436 ; 
Be Beale’s Sottlmt., Barrett v. Boalos, [1005J 1 Oh. 256 ; 
Be Oliver's SetUmt., Kvered v. Leigh, 11905] 1 J 

Be Nosh, Cook r. Frederick, [1910] 1 Ch. 1. Mentd. Be 
Ohoshain, Oavon^sh u, Dacrc (1886), 31 Ch. D. 466 ; Be 
Macartney, Macfarlano tJ. Macartney, [1918] 1 Ch. 300. 

837. Appointment to separate use of object.!— 

Under a power to charge an estate with a sum not 
exceeding £1,000, for the poition or portions of a 
younger child or younger cliildren, tlie donee of 
the power appointed the £1,000 to a married 
daughter for her separate use, with a restraint upon 
anticipation during the coverture i—Held : the 
interest of the appointee iniglit lawfully be so 
restrictod by the terms of the appointment. — 
Dickinson v, Mobt (1850), 8 Hare, 178 ; 08 B. R. 
322. 


Annotation : — N.P. Be Chmynhame's Trusts (1871), 24 
L. T. 124. 


338 . ,] — Where a precatory trust has been 

created by will in favour of “ cliildrt*n,” simpli- 
cifsr, the trustee may, in executing the tnists, 
limit the shares of daughtoi’s to their separate 
use. — WlLUS V. Kymer (1877), 7 Ch. D. 181 ; 17 
L. J. Ch. 90 ; 26 W. R. 161 ; sub nom. Kymer v. 
Willis, 38 L. T. 207. ^ 

839 . With restraint on anticipation.]— 

A father having, under his marriage settlement, 
a power to appoint certain funds at his own death 
among the children of the marriage, executed the 
power by appointing part of the trust funds to a 
inarried daughter, her exors., admimstrators A 
Aj^pi gTia for her separate use, ** her receipts to b(^ 
good discharges for the same, but nevertheless 
that she should have no power to mortgage, 
sell, or otherwise dispose of the same or any 
thereof in the way of anticipation ” : the 

attempted restraint upon anticipation was in- 
valid, but the rest of the appointment was a valid 
execution of the power. — Re Cunynohame s 


Settlement (1871), L. R. 11 Eq. 324 ; 40 L. J. 
Ch. 247 ; 24 L. T. 124 ; 19 W. R. 381. 

^nnoteiiorw.-— Mentd. Be Ridley, Bupkton Hay (1879), 

11 Ch. D. 646 ; Cooper v. Laroche (1881), 17 Oh. D. 368. 

840. Suspension of period for payment of 
capital.] — ^Under his marriage settlement, A. B. 
had a power of appointing a fund amongst his 
children. By his will he appointed the fund 
equally amongst his eight children ; but he after- 
wards postponed the payment of the capital, 
partly until the majority of the children, & partly 
until after the death or marriage of liis last sur- 
viving unmarried daughter, the unmarried 
daughters being in the mcanwliile entitled to the 
income : — Held : the appointment was valid. — 
Wilson v. Wilson (1855), 21 Beav. 26 ; 25 L. T. 


O. S. 211 ; 52 E. R. 767. 

AnnotfUion .‘’—Retd, Be Hughes, Hughes v. Footuor, [1921] 
2 Ch. 208. 


Sect. 4.— POWER TO APPOINT INTEREST. 

Excessive execution.] — See Part VI., Sect. 1 , post. 

841. Appointment of capital.] — A power to 
appoint the “ interest ” of a fund, held to authorise 
the appointment of tlio capital, notwithstanding 
subsequent powers over A limitation of the said 
“ trust moneys ” & the “ interest.” — Phillips 

V. Hrydon (185S), 26 Beav. 77 ; 63 E. R. 820. 

842. .] — Bequeist of a share of residue to 

trustees upon trust to pay the income to C. for 
life, with a gift over of the principal, & a proviso 
that it should be lawful for tlie tmstccs, if they 
should think it desii'ablc, to purchase with such 
share for the benefit of A. an irredeemable annuity. 
No annuity was purchased, but the acting trustee 
paid to A. voiious sums exceeding the income of 
the share, & amounting together to tliree-fourths 
of the capital v—lldd : the discretionary power 
was pro tanto' well exercised, &> the remaindermen 
on the death of C. were only entitled to so much 
of the share as was undisposed of. — Messebna v. 
Oarr (1870), L. R. 9 Eq. 200 ; 39 L. J. Ch. 210 ; 
22 1a. T. 3 ; sub nom. Masseena v. Carr, 18 

W. R. 415. 


SEcrr. 5.—OTHER CASES. 

848. Power to appoint rentcharge for life — 
Appointment during widowhood.] — Proctor v. 
Bulktrode (1742), 2 Coop. ivmp. Cott. 534 ; 47 
E. R. 1291, L. C. ^ 

844. Power to appoint mixed fund — Appoint- 
ment of realty & personalty to different objects.] — 
If a mixed fund, consisting of resil & personal 
property, be made subject to appointment, it is 
not necessary that each of the objects of the 
appointment should have a port of each kind. 
Devise to testator’s wife, remainder to her chil- 
dren, subject to appointment. A child born 
after making the will, in testator’s lifetime, is an 
object of the appointment. If one, haying only 
an estate for life, with a power to^ appoint in foe, 
devise the property as her own, it shall be held 
a good exercise of the power. Secus, if she hod an 
interest in the reversion as well as a power. — 
Morgan d. Surman v. Surman (1808), 1 Taunt. 
289 ; 127 E. B. 844. 

Anmtaiicms BeM. Holfhcad v. Sheppard (1859). 1 E. & B. 

918. Mentd. Ackers i». Plilppa 0835), 9 BU. N. S. 430 ; 

Jones V. Skinner (1835). 5 L. J. Ch. 87 ; Doe d. Howell v. 

Thomas (1840), 1 Man. & G. 335. 

845. Power to appoint land purchased with 
proceeds of sale of land — Appointment of original 
lands.] — Effect of a private Act of Parliament 
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Sect* 6 . — Other cases. Part VI, Sect, 1 : Sub-sects, 
ldb2,A,<SbB,] 

declaring an estate vested in trustees & their 
heirs in trust to sell, discharged from the trusts of 
a settlement ; devesting the legal fee, outstanding 
under a prior settlement. Power to appoint 
estates, to be purchased with money, produced by 


the sale of other estates, well executed by an 
appointment, operatii^ directly on the original 
estates. — ^Bullock v, Fladoatb (1813), 1 Ves. & 
B. 471 ; 36 E. R. 183. 


Annotatione : — Cittild. Cooper v, Martin (1867). 3 Ch. Ap 
fiO, n. Reid. Farmer v. Bradford ' ‘ " 


CWord V. CUiford (1852), 6 Haro, 
bury V. Scott (1859), 6 O. B. N. S. 1. 


rtln (1867), 3 Ch. App. 
a (1827). 3 Russ. 354; 
I. 675. Mentd. Shrews- 


Part VI. — Excessive, Defective, and Fraudulent Appointments. 


Sect. 1.— EXCESSIVE EXECUTION. 

Sub-sect. 1. — Execution Transgressing 
Rule against Perpetuities. 

See Perpetuities, pp. 107 et seq,, ante. 


Sub-sect. 2. — Execution Exceeding Scope 
OP Power. 

A, In General, 


846. Difference between severable & non- 
severable excess.] — Alexander v, Alexander, 
No. 177, ante, ' 

Appointments in fraud of power.] — See Sect. 3, 

POHU 


B, Excess hy way of Condition, 

847. Condition severable — Condition void.] — 
A father liaving a power to appoint portions to 
younger children, to be raised at al events, in 
such shai’es as lie shall think lit, cannot annex a 
condition to the appointment of any child’s share. 
— ^Pawx.et V, PAWLirr (1748), 1 Wils. 224; 95 
E. R. 580, L. 0. 

: — ^Beld. Davies v, Huguonln (1863), 2 New Rep. 


848. 


“.]— Alexander v, Alexander, 


No. 177, ante, 

849. .] — ^A hidy having four children 

by her first husband, & t^ee by her second, & 
having power to appoint a fund amongst the 
former only, appointed it amongst all her children 
equally, & declared that, if her children by her first 
husband should refuse ^ share the fund with her 
other children, the whole fund should go to her 
youngest child by her first husband -j&Te/d : the 
appointment was not wholly void, but the first 
class of children took, ejich, one-seventh of the 
fund under it, & the other shares went to them, 
as in default of appointment. — Sadler v, Pratt 
(1833), 6 Sim. 632 ; 68 E. R. 476. 

AwMtaiionB : — ^Exuld. Stroud v, Norman (1854), Kay, 313. 
Conid. Watt tJ. Ci-oyk© (1856), 3 Sm. & G. 362 ; Topham 
V, Portland (1863), 1 De G. J. Sm. 517. Apld. Re 
Farnoombea* Trusts (1878), 0 Ch. D. 652. Distd. Re 
Perkins, Perkins v, Basrot. [1893] 1 Oh. 283. Apld. Re 
Witty, Wright ». Robinson, [1913] 2 Ch, 666. Befd. 
Harvoy r. Straocy (1852), 1 Drew. 73 ; Vatcher v, Pauli, 
[1915] A. C. 372. 


850. .] — Conditions annexed to 

appointments made in pursuance of a power, 
though in themselves void, held not to invalidate 
the appointments. — ^P at^grave v, Atkinson 
(1844), 1 Coll. 190 ; 63 E. R. 378. 

851. .] — ^Under a power of appoint- 

ment & selection among children, if an appoint- 
ment be made upon a condition to be performed 
by the appointee, the appointment is good, but 
the condition is void. 

But an appointment to child A. upon a certain 
contingency, & if that contingency should not 
happen, tlien the same share to go to child B., is a 
gof)d conditional limitation under the power. So 
it is, if the event on which the shifting limitation 
is to take effect be some act to be done by A., 
if such act be consistent with the scope of the 
power ; as of the limitation over be to take effect 
if A. do not, upon the request in writing of the 
appointor, make over another fund derived from 
a different sour(5e to the other objects of the power ; 
for this is consistent with the intention of the 
power, which was that the donee should, accord- 
ing to his view of the exigencies of the objects 
of the power, appoint the whole fund to all of 
them, or to some only in exclusion of the others. 

If the condition bo in form that A. should do 
this upon the request not only c)f the appointor, 
but of his exors. or administrators, it will be con- 
strued iis if the limitation were inserted in the 
instrument creating the power ; & whei*e that 

provides tliat the apT)ointment must be made so 
os to take effect within twenty-one years after 
the death of the appointor the condition will be 
valid. — Stroud v, Norman (1854), Kay, 313 ; 
2 Eq. Rep. 308 ; 23 L. J. Ch. 443 ; 18 Jur. 264 ; 
69 E. R. 132. 

Annotations: — ^Difltd. Vatebor «. Pauli, [1915] A. C. 372 ; 

Re Stavoloy, Dyko v. Stavoley (1920), 90 L. J. di. 111. 

Befd. Re Holland, Holland v. Caapton, [1914J 2 Ch. 595. 

852. .] — Testator, having a power of 

appointment over a trust fund among his children, 
appointed parts thereof to certain of his chRdren, 
& the residue thereof to one child, & lie directed 
that every child or grandcluld to become entitled 
to Bueb residue should effectually settle the same 
upon the same trusts as he had declared of his own 


PART VI. SECT. 1, SUB-SECT. 2.— A 

k. General rule ,] — ^Whero there It 
an exoesslvo execution of a power 
& the boundaries between the oxoost 
&; the execution are not distinguish' 
able, the whole appointment falls. — 
A.-G. e. Tekcb, Bowden e. Tbeci 
(1904), 4 S. R. N. S. W. 347 ; 21 
N. S. W. W. N. 105.— AUS. 


1* “r .-.l-T-When a power is ex- 
ceeded in the execution, in order to 
i*ejeot the excess, & let the appoint- 
luent Btond, the ot. must sec distinctly 
wlMt the person oxecutlng the power 
had to ^ow, & be satislled that if he 
liM rightly understood the extent of 
his power, he would so have executed 


it. — H amilton v, Royse (1804), 2 
Soh. & Lef. 315.— IR. 


PART VI. SECT. 1, SUB-SECT. 2.— B. 

m. General rule ,] — ^A power must 
not be exceeded, nor its dlreotlons 
evaded ; but where there is no pro- 
hibition. everything, which is legal & 
within the limits of the authority, 
should be supported. — Crozier «. 
Crozieb (1843), 3 Dr. & War. 353. 
— IR. 


n. .] — If in terms absolute & 

unquallflod au initial gift, self-con- 
tained & complete, is given under a 
power of apportionment or appotot- 
mont to au object or objocts of tho 
power, any adjeoted oondltlons or 


rostrlotions which are in excess of tho 
power have no offloct, Sl are to %bo 
treated simply pro non scriptU . — 
Middleton’s trustees v. MiDDLftroN 

K , 8 F. (Ot. of Boss.) 1037 ; 43 
R. 718 .— scot. 


847 i. CondUum aeverable--<Jondition 
void .] — Rogerson v, Campbell (1905), 
10 O. L. R. 748 ; 6 O. W. R. 617.-- 
GAN. 

847 ii. .1 — ^Whon an ap- 

pointment has a condition annexed, 
if there appears to bo a clear Intention 
to benefit the appointee, the ct. will 
hold the appointment good, dlsohargod 
of tho oondltion. — Hay v, Watkins 
), 2 Con. & Law. 157 ; 3 Dr. & 
339; 5 1. Eq. R. 273.— IR. 
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r^duaiT wtate, being trusts to invest in freehold 
estat^ to be settled to uses in strict settlement : 
—HeW; the appointment was valid, but the 
condition was void. — ^W att v, Creyke (1866), 8 
Sm. & G. 362 ; 26 L. J. Ch. 211 ; 28 L. T. O. S. 
246 ; 8 Jut. N. S. 66 ; 65 E. R. 695. 

^ PerkJDs v. Ba«ot. [1893) 

858. .]— Rookb V. Rooke, No. 670, 

ante. 


854 , , •] — Where a gift made under a 

power is accompanied by directions & conditions 
uUra vires, the gift will be valid A: the direc- 
tions void (Lord Cairns, C.).— McDonald v. 
McDonald (1875), L. R. 2 Sc. & Div. 482. 

^nnojWfpn .^EeM. lit Holland. Holland t?. Gapton, [1914] 
2 Un. 595. 


855 , n — Under a marriage settle- 

ment made in 1820, a father had a power of 
appointment among his children. He afterwards 
borrowed the funds subject to the power, amount- 
ing to £6,00(), from the trustees of the settlement, 
on the scem^ty of a freehold estate whicli was his 
own property. On tljc man*iage of his only 
daughter in 1853, the father settled a sum of 
£3,000 upon her out of liis own propei*ty. In 
1 803, the father (executed three deeds of even 
date. By the first, he made a voluntary settle- 
ment of the freehold estate with some other pro- 
perty on his eldest son, E., for his life, witli re- 
mainder for the benefit of E.’s children or remoter 
issue, as E. sliould appoint, A in default of appoint- 
ment, to E.’s children equally, A in default of 
children, to himself in fee. By a second deed, 
the father appointed the whole of the £6,000 under 
his marriage settlement to E. absolutely ; A the 
same deed contained a release by the father A 
his wife, A also by E. A the surviving trustee of 
the settlement, of the mtge. debt of £6,000, A a 
conveyance by the same paiiios of the freehold 
estate discharged from the mtge. to the uses of 
the voluntary settlement of even date. By a 
third deed, the father gave the residue of his 
property to his only other son, R. The fatluii* 
made his will, bearing the same date, A thereby 
confirmed tlie three deeds of even date, A charged 
his ultimatti remainder under the first deed with 
£3,000, in favour of his only daughter, M., A 
subject thereto, gave the same to R. The father 
died in 1864. E., althoiigh made a party to the 

two first-mentioned deeds of even date, was not 
consulted on their i^reparation, A he at first refused 
to execute them, but he did in fact execute them 
in the year 1871 : — Held: (1) in tlic opinion of 
the ct. the aiTangement by which tlie mtge. debt 
of £6,000 had been released A tlie ultimate re- 
mainder reserved to the father had not been made 
for the purpose of benefiting the appointor ; A 
the appointment was not fraudulent or invalid ; 
(2) the condition annexed to the appointment, 
that E. should release the estate fi*om the mtge. 
debt, was not binding upon E. until he assented 
to the arrangement ; A he might have claimed 
the benefit of the absolute appointment in his 
favour discharged from the condition, hut that, 
having executed the deeds, he had by his volun- 
tary act assented to be bound by the conditions. 

(3) Tlie fact that the donee of the power 
may derive a benefit under the appointment does 
not necessarily render the appointment invalid 
(Baooallat, J.A.). — broach v, Trood (1876), 3 
Oh. D. 429 ; 84 L. T. 105 ; 24 W. R. 803, O. A. 

Annoiationa: — As to (1) Refd. Ite Turner's 8. E. (1884), 28 

CJh. D. 205. Gtnerally, Refd. /te Craweliay, Crawshay v, 

CrawBhay (1890), 43 Ch. D. 615. 

856. Jr— By a settlement made on the 

marriage of J. V. with his first wife, the funds were 


^ttled after the husband’s A wife’s life interests, 
in default of joint appointment which happened, 
as the survivor should appoint among the chil- 
dren of the man'iage, of wnom there were three. 
The wife died A J. V. married again. 

By an agreement the children, none of whom 
were emancipated, agreed to assign on the death 
of J. y. a portion of the fimd for the benefit of 
the -v^e A children of the second marriage. By 
his will A codicil J. V. gave the funds to one chila 
only, subject to annuities to the others, A to a 
request to settle £100 a year on the wife A children 
of the second marriage: — Held: (1) the above- 
mentioned agreement was not enforceable ; (2) the 
exclusion of tlu? two children from sharing in the 
corpus was not, but the request to settle the £100 
a year, was done witli a view to divert the funds, 
A, accordingly, the appointment was bad only to 
the extent of the request to settle the £100 a year, 
— ^Vtant r. Cooper (1897), 76 L. T. 708. 

I 857. .] — In coses where a power of 

I appointment is exercised in favour of an object 
of the power, but conditions in favour of persons 
who are not objects of the power are imposed on 
the appointee, the dilliculty in deciding the- 
question whether the conditions arc to be dis- 
regarded or render the appf)iutment itself void 
is one of fact or of infeixmce rathi^r than of law ; 
the law being that if tlicre is a genuine appoint- 
ment to an objijct of the i)owei‘, coupled with an 
aU43mpt to impose on the appointment conditions 
or trusts in favour of persons who are not objects, 
the appointment stands good fnn^ fit>ni the con- 
ditions, whereas if thei’e is no genuine at)point- 
ment to an object of the powcjr, but tlie appoint- 
ment to that object is made for puiposcs foreign 
to the power, then the whole appointment faifc, 
whether the real purposes of the apx)ointment 
have or have not been comiuimicated to, A 
assented to by, the nominal appointee. 

Under the will of her father a latiy had power 
by will or codicil to appoint that all or any part 
of the income of certain funds, which was £600 or 
£700 per amivm, should after her death be paid 
to her husband for life, A upon such conditions 
A with sucli rc^strictions as she should think fit. 
On her mai'ilage with 0. she had settled £3,000 
of her own ui)on trust for heiself for life, A then 
in the events wliich happened, upon such trusts 
as she should by will or deed appoint. By her 
will, in exercise of the power under her father’s 
will, she apiiointed that ^ter her death the income 
of the funds themundor should be paid to C. during 
his life for his absolute use provided he should 
acquiesce in the several dispositions contained in 
her will, A so long as he should pay to each of her 
nieces W. A F. tlie sum of £50 annually ; A she 
thereby, in exercise of the power under the settle- 
ment, appointed that her trustees should out of 
the settled funds raise A pay her debts, funeral 
A testamentary expenses, A pecuniary legacies, 
A pay the residue thereof to her nephews A nieces ; 
A she gave the residue of her personal estate, 
being her “ separate estate or over which ” she 
had any power of disposition or appointment to 
C. By a codicil she revoked the appointment 
tmder her father’s wiU to 0., A instep thereof 
appointed that the whole of the income of the fimd 
thereunder should be paid to C. during his life 
for Ills absolute use, provided that he should 
acquiesce in her testamentary dispositions A so 
long as he should pay to each of her nieces W., P., 
A H. the clear sum of £100 annually. The ct. 
found that testatrix had a genuine desire to benefit 
C. by the appointment A that this desire was the 
real motive A object of the appointment : — Held : 
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Powers. 


8ect. ] . — Excessive execution: Sub-sect. 2, B,, C. db 
B. (g).] 

the appointment to C. was good, & the conditions 
imposed on him must be disregarded. — Ba Hol- 
land, Holland v. Clapton, [1914] 2 Ch. 696 ; 84 
L. J. Ch. 389; 112 L. T. 27. 

858. Condition not severable — Appointment 
void.] — W ebb v. Sadler, No. 181, ante, 

859. .] — Testatrix had power to 

appoint a fund among iier children. She had two 
sons & two daughters. By her will, which recited 
the power, & stated that she had appointed the 
greater part of the fund in favour of her daughters, 
& that the only part remaining unappointed was a 
sum of £713 Consols, she, in exercise of the power, 
api)ointed the £713 Consols to her sons in equal 
shares, on condition that they should give up all 
claim to the proceeds of sale of the furniture in a 
house formerly occupied by her ; but, in the event 
of their making any claim to the furniture, or to 
the proceeds of sale thereof, then she appointed the 
£713 Consols to one of her daughters absolutely. 
She bequeathed the 1 ‘esidue of her estate to a 
person not an object of the power. The furniture, 
or the proceeds of sale thereof, had been be- 
queathed to her for life, with remainder to her sons 
in eqiial sharea. Tlie toniture had been sold for 
about £700, & the proceeds of sale received by 
her : — Held : the appointment could not be 
severed from the condition ; it was made for the 
pui*pose of increasing the estate for the benefit of 
the residuary legatee by the amount of the claim 
which hef sons had against her ; & consequently, 
the appointment was void as a fraud c i the power. 
— Me Perkins, Perkins v. Bagot, |1893] 1 Ch. 
283 ; 02 L. J. Ch. 531 ; 07 L. T. 743 ; 41 W. B. 
170 ; 37 Sol. Jo. 20 ; 3 B. 40. 

Annoiatiima : — GoiUd. He Wood, Re Wood, Wodeboue© v. 

Wood, [1U13] 1 Ch. 3U3. Difltd. Re HoUand, Holland v. 

Clapton, [19141 2 Ch. 595 ; Vatcher v. Panll, [1915] 

A. C. 372. Rnd. Re Ildstel, Grey v. Grey, [18971 1 Ch. 

940 ; Re North, MeatOH v. Bishop (1897), 76 L. T. 186; 

Re Cavendish, Grosveiior v. Butlor, [1912] 1 Ch. 794 ; 

Re Frasor, Xud v. Fraser [1913] 2 Ch. 224. 

860. .] — The donee of a special power 

to appoint his share under his father’s will to his 
wife & children, in exercise of the power, appointed 
an annuity of £1,200 to his wife, &; in case his 
residuary estate should be insufllcdent to pay his 
just debts he directed that the trustees of his 
father’s will should pay to his >vife an additional 
annuity of 600 so long as any of his debts should 
remain unpaid or for a period of ten years from his 
death, whichever should be the shorter period, on 
condition that, & so long as, she should expend the 
sum of £400 in every yeai* in the payment of his 
debts ; & after the debts should have been fully 
paid by her or after the expiration of ten years 
from his death, whichever should be the shorter 
period, to pay her, if she should have fulfilled the 
condition, instead of the additional annuity of 
£500, an additional annuity of £100 for tlie re- 
mainder of her life, & subject thereto he appointed 
the trust funds to his children : — Held : the con- 
dition could not be fairly separated from the 
appointment, & the execution of the power was 
fraudulent & void as having been made for a 


purpose wholly forei^ to the power. The 
appointment of the additional annuities was there- 
fore bad . — Re Cohen, Brookes v, Cohen, [1911] 
1 Ch. 37 ; 80 L. J. Ch. 208 ; 103 L. T. 626 ; 66 
Sol. Jo. 11. 

Annotation : — Distd. Re Holland, Holland v. Clapton, [1914] 

2 Ch. 695. 

861. Condition inconsistent with power — Con- 
dition void.] — condition annexed to an appoint- 
ment, & inconsistent with the power, is void. 

Testator, having power to appoint by will a sum 
of £3,000, made his will, giving his general estate 
to his children for life, with remainder to their 
issue ; & after referring to the above power, he 
appointed the fund amongst his children, & 
requested them not to spend their shares thereof, 
but to leave the same for the benefit of their 
children : — Held : these words did not constitute 
a trust for the grandchildren, so as to put the 
children to their election, but tliey amounted to a 
condition annexed to the appointment in favour 
of cliildren, & such condition was void, as incon- 
sistent with the power. — ^Biacket v. Lamb (1851), 
14 Beav. 482 ; 21 L. J. Ch. 46 ; 18 L. T. O. 8. 115 ; 
16 Jur. 142 ; 61 E. B. 371. 

Annotationn : — Apld. Stephens «. Gailsden (1855), 20 Bonv. 

463. Consd. Lantnlow v. Langslow U856), 21 Boav. 

552. ]Md. Tomkyns v. Hlauo (1860), 28 Boav. 422 ; 

Churchill V. Chiirobill (1867), L. R. 6 Eq. 44. Mentd. 

Box V. Barrett (1860). L. R. 3 Eq. 244. 

862. Condition within scope of power.] — 

Stroud v, Norman, No. 851, ante, 

863. .] — Under a power of appointment 

by will among a certain class, a testator appointed 
to A, & B., objects of the power upon ti*ust for 
various purposes, some of which were not within 
the scope of the power, & appointed the ultinuite 
residue, including all such portions the appoint- 
ment whereof should from whatever cause fail of 
taking effect, to A. & B. absolutely ; — Held : it 
was a valid, legal & equitable appointment, & 
A. & B. could give a good discharge for the whole 
fund. 

The fact that other tmsts arc added which are 
not within the i)ower cannot affect the validity of 
those which are within it. If you appoint the fund 
entirely to one or more persons who are objects of 
the power, that is a good execution of the i)ower, 
& if you choose to add that they shall be trustees 
for other objects of the power, that is within the 
scoi)e of such a power as this (Giffard, V.-C.). — 
WiiiSON V, Wii-«ON (1869), 17 W. B. 220. 

864. .] — Be Harris, Fitzroy v. Harris, 

[1891] W. N. 70. 

865. .] — Under a marriage settlement 

made in England in 1816 a husband & his then 
intended second wife had a joint power of appoint- 
ment over a settled fund among the husband’s 
children, whether by his first or his second marriage, 
& the issue of such children. In 1857 they went 
to reside permanently in Jersey, & the husband 
acquired real estate in that island. By a joint 
deed executed in 1882 the husband &> wife ap- 
pointed the settled fund in favour of their own 
family, with a proviso that if the issue of the first 
marriage should abandon their rights in .the 
appointors’ real estate the appointment should bo 


8581. Condition not severable — Ap» 
pointment void.,] — Ck)LLiN8’s Trustees 
V. C!oluns, [1913] S. C. 588 ; 50 8c. 
L. R. 421 ; [1913] 1 S. L. T. 185.-— 
SCOT. 

0 . VaXidUy .of condition — To pay 
off debt wUh interest — Whether, apfioint- 
ment vitiated ,] — Stuart v, Castle* 
STUART (Lord) (1858), 8 I. Oh. R. 408. 
— IR. 

p. Of application for pay- 


ment of fund — Within twelve months,] 
— Graham v, Anqbll (1869), 17 W. R. 
702.— IR. 

q. Of good behaviour — Son 

of reckless <t unstable character .] — 
Butler v . Butler (1880), 7 L. R. Ir. 
401.— IR. 

r. Jus mariii excluded — Appoint- 
ment void,] — Baikie’s* Trustees v. 
OXLBT (1862), 24 DudI. (Ot. of Sobs.) 
589; 34 So. Jur. 338.— SOOT. 


t. Power to appoint absolute interest 
to children — ReAitriction of children* s 
tiuures to liferents,] — Warrand’s 
Trustees v. "Warrand (1901), 3 F. 
(Ot. of Sees.) 369 : 38 Sc. L. R. 273 ; 
8 S. L. T. 367.— SCOT. 
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void. The husband died in 1880. Under the law 
of Jersey no person dying before 1891 had any j 
power to alter the devolution of liis real estate in I 
accordance with that law : — Held : the appointment 
was a valid exercise of the power. — ^V atchkr v. 
Paull, [19151 A. i\ 372 ; 84 L. J. P. C. 80 ; 112 
L. T. 737, P. 0. 

AnimUitiona He Wright, Hegan v. Bloor, [19201 

1 Ch. 108 ; Cochrane v. Cochrane, [1922] 2 Ch. 230. 

C. Excess by loay of Charge. 

866. Charge In favour of object of power — 

Valid.] — ^Wliere testator having a son & daughter 
in pursuance of a power by which he was autho- 
rised to appoint a real estate to the use of his 
children for such estate, & in such shares & pro- 
portions as he should direct, by his will appointed 
the real estate to his son in fee, upon condition 
that he should pay to his sister £3,000, wherewith 
he charged the estate : — Held : thougli tlie direct 
terms of tlie power were not pursued, th<^ intent 
& design of it were, &; such appointment to his 
daughter was a good execution of his power. — 
Roberts v. Dixwell, Sandyh v. Dixweix, 
Pyott V. Dixwell (1738), as reported in West 
iemj). Hard. 530 ; 2 Eq. Cas. Abr. 008 ; Sugden 
on Powers, 8th ed. App. 030 ; 25 E. II. 1072, U. C. 
Annotations Kenworthy v. Bate (1802), 0 Vcs. 

793. Befd. Thornton v. Bright (1836), 2 My. & Cr. 230 ; 
Re JcaiTreBon’B TrustH (1866), L. It. 2 Kq. 276; Re 
Adams* Trustees & Frost’s Contract, [19071 1 Ch. 695. 
Mentd. Hopkins r. Hopkins (1739), West Ump. Hard. 
606 ; Bagsnaw v. Spencer (1743), 2 Atk. 570 ; Head u. 
SneU (1743), 2 Atk. 642 ; Gaith v. Baldwin (1755), 2 
Ves. Sen. 646 ; Morgan v. Moi-giin (1820), 5 Madd. 408 ; 
Trash v. Wood (1839), 4 My. Hz Cr. 324 ; Douglas v. 
WlUes (1849), 7 Hare?, 318; Williams v. howls (1859), 

6 H. L. Cas. 1013 ; Appleton v. Uowlcy h869), L. H. 8 
Eg. 139 ; Cooper r. Macdonald (1877), 7 Ch. D. 288 ; Re 
Kedgnte, Marsh v. Hcdgatc (1902), 72 L. J. Ch. 204 ; Re 
Hudson, Cassels n, Hudson, [1908] 1 Ch. 655. 

867. Charge In favour of stranger — Charge 
Invalid.] — Re Jeaffreson’s Trusts, No. 675, ante. 

D. Excess as to Objects. 

{a) Appointment to Objects and Strangers. 

868. Gifts severable — Appointment to stranger 
void.] — Alexander v. Alkxandpir, No. 177, ante. 

869. .] — (1) The question whether a 

wiJl operates as an execution of a power is, like all 
questions upon the construction of wills, purely a 
question of intention. 

By a marriage settlement, four different portions 
of property were limited in the following manner : 
first, the wife was given a general power (if appoint- 
ment over £3,000 to take effect up<jn her owm 
death ; secondly, the wife had a si)ecial power of 
appointment over the residue of the stocks & funds, 
to be exercised in favour of a particular class of 
relations, & to take effect, not upon her own death, 
but upon tlie death of her husband ; thirdly, the 
wife had a general power of appointment over the 
late, furniture, etc., but not to take elf act until 
er husband’s death ; fourthly, the wife had a 
general power to dispose of her jewels, trinket®, 
etc., to take effect upon her own death. The 
wife’s will, which w’as dated before Wills Act, 
1837 (c. 26), & was properly executed in th(^ form 
prescribed for the execution of the jiowers in the 
settlement, commenced, ,* I, S. M., do, by virtue of 
the power & authority reserved to me by my 
marnage settlement, hereby make, publish Sc 
declare this to be my last will & testament.” 
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Testatrix then referred specially to her jjower of 
appointing the £3,000, & disposed of it. The 
third & fourth poHions of the property she dis- 
posed of without referring to her power. Lastly, 
she gave & bequeathed, directed & appointed all 
the rest, residue & remainder of her moneys, & other 
her personal estate, of whatsoever description, 
amongst the class of relations pointed out by the 
settlement, but did not refer to the power. As to 
the first, third & fourth portions, no question was 
raised ; but as to the second portion, being the 
residue ; — Held : the will was a good execution of 
the power. 

(2) By the settlement, the tinstees were, after the 
death of the husband, in case of his surviving his 
wife, to stand possessed of the residue, above 
referred to as the second portion of the property, 
in trust for all & every or such one or moi’o of the 
wife’s relations in blood, at the time of her decease, 
within the (4ghth degree of (jonsanguinity to her, 
in such shares i)ropoi'tion8, & with such future or 
executory or other trusts, being for the benefit of 
the said relations in blood of the wifci within the 
degree aforesaid, as the wife should by will direct 
or appoint ; — Held : t he power to be exercised as 
to the future or executory trusts for the said rela- 
tions in blood within the proscribed degree, applied 
only to those relations living at the death of the 
wife ; the appointment whi(!]i was made by the 
wdfe was vahei, notwithstanding that the persons 
who were to take as appointees, &> the shares & 
interests which they were to take under the 
appointment, were made contingent upon a future 
cvtfnt. 

(3) Although the fund was ax)p()intcd not 
entmily to objects of the x><>wcr, but partly to 
objects of the i>ow(m* & paiily to sti’angcirs, the 
ai>point<incnt was ncviTthelcss valid pro tanio, 
that is, it was valid quoad thosc^ who were objects 
of the power, &. invalid as to those poisons who 
were not properly objects of the x>ower. 

When an appointment is to a class, some of 
whom are within & oth(»rs ai'e not within the proper 
limits of the pow'er, if tin*, class of persons is 
ascertained, so that you can jioint to A., who is 
within th(^ limits, & say so much is to go to him, 
though the others are not witijin tlie limits, yet the 
aiiyiointment to A. shall Like effect ; but if thc^ 
appointment is to a class, some of whom may, & 
otliers may not objects of the power, & tliere is 
notliing to point out wliat ])ort.i(in is to go to 
those who ara witliin tlio pow(u*, & wliat to those 
wiio arc not. the whole fails (Kindersley, V.-O.). 
— JIAIIVEY r. Stracky (1S52), 1 Drew. 73; 22 
L. .T. Ch. 23 ; 16 Jur. 771 ; 61 E. R. 379 ; sub 
nom. Harvey v. Wtracey, Htuacey v. Harvey, 
20 J.. T. O. 8. 61. 

Annotations: — As to (1) Consd. I’onifret v. Porrinj? (1854), 
18 Beav. 618. Befd. Minchin v. Mluchln (1871). 19 
\V. H. 903 ; Re Thompson. Thompson v. Thompson 
(1906). 75 L. J. Ch. 599. As to (3) CoilSd. Chiu>chfil v. 
CJhiiKJhill (1867). L. H. 5. E(i. 44. Apld. Re Farncombo’s 
Trust (1878), 9 Ch. D. 652 ; Re Witty, Wright v. Hohin- 
Fon, 11913] 2 Ch. 666. Befd. Re Boale’^s Scttlmt.. Baii'utt 
V, Bualos, I1U05J 1 Cli. 256. (Generally, Mentd. Whitehead 
V, Reiinott (1853), 22 L. J. Ch. 1020. 

870. .) — K. by his wdll gave a fund 

upon tiust for such of the “ children ” of his 
daughter M., who was then inarried, as she should 
by will appoint, & in default of appointment for 
her children equally. The will contained no 
liotcbjiot clause. M. had several children, some of 


condition fettering an appointment 
fo an object of a special power is in 
general invalid, it may bo valid If It 
operates in favour of another object 
of the power. — Re Lbahv, Lxahv v. 
Payne, [1920] 1 I. li. 200.— IR. 


PART VI. SECT. 1. SUB-SECT. 2.— C. 

b. Charge in fawntr of ottject of 
power--Ooject takes fres of charge .] — 
Dowglabs.v. Waddell (1886). 17 
B. Tr. .sAi. — iR. 


PART VI. SECT. 1, SUB-SECT. 2.— 
D. (a). 

o. Condition fettering appointment — 
To otffect of special power — Wheltier 
valid if operating in favour of another 
nbiect of same nower.] — Although a 
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Sect. 1. — Excessive execution: Sub-aect. 2, D. (a), 
(h) <fc (c).] 

whom were illegitimate, having been born before 
her marriage. By her will she appointed the fund 
to her “ children E. & C., their exors., adminis- 
trators, & assigns, for their own use &; benefit.** 
E. was one of the illegitimate & C. one of the 
legitimate children : — Held : reading M.*s testa- 
mentary appointment as indicating an intention 
to appoint the fund in moieties, one moiety pcissod 
to C. under the appointment, & the other moiety, 
E. not being an object of the power, was divisible 
among all the legitimate children, as in defaiQt of 
appointment. — Me Kerr’s Trusts (1877), 4 Ch. 

D. 000 ; 40 L. J. Cli. 287 ; 30 L. T. 350 ; 25 W. B. 
390. 

871. .] — The donee of a power to 

appoint a fund in favour of her own issue, “ such 
issue to be born before any such appointment,** 
by deed, after reciting the power & her desire to 
exercise it, & the state of her family, appointed the 
fund to her daughter for life, & after the daughter’s 
death to the daughter’s children in equal shares on 
their i*espectively attaining twenty-one, but if 
any of such children should die under twenty-one 
leaving issue, ^he share of the child so dying was 
to go to such issue, to vest at twenty-one. At the 
date of the appointment the daughter had three 
children ‘ living, including one en ventre aa tn^.re, 
& she had three bom afterwards. One of the 
children ^ad attained twenty-one, & the rest were 
minors : — Held : (1) issue in existence at the date 
of the deed of appointment were the only objects 
of the power; (2) upon the construction of the 
deed the intention of the apiiointor was to include 
non-objects, i.e, issue bom after that date; 

(3) the appointment was not thereby bad in toto ; 

(4) the share of each object would be determined 
by the total number of objects & non-objects who 
should fall within the class in whose favour the 
appointment purported to be maile. Under the 
circumstances, one-sixth of the fund in ct. directed 
to be at once paid out to the child who had attained 
twenty-one, & the remainder to remain in ct. & 
the dividends thereon to be accumulated. — M-e 
Farncombb’R I’rusts (1878), 9 Ch. D. 052 ; 47 
L. J. Ch. 328. 

AnnoUUioTis : — As to (1) Apld. lie Witty, Wriirht v. liobltiuon, 

[1913] 2 Ch. Cfltf. As to (3) Apld. Re Witty, Wright v, 

lioblnson, [1913] 2 Ch. 066. 

872. .] — J. by her will gave to her 

daughter E. a power to appoint funds “ in favour 
of £dl . . . or any one or more of the child or 
children or other issue or both of my said daughter 

E. as may be living at her death.” B. by her will 
appointed that the funds should bo held in trust 
for her children who should attain twenty-one or 
marry in equal shares. She then directed the 
trustees to retain the shares of each of her daughters 
& pay the income to her for life for her separate 
use without power of anticipation & after the de- 
cease of such daughter in trust for her children or 
remoter issue, such remoter issue being born in her 
lifetime, in such manner as she should by deed or 
\sdll appoint ; & in default of appointment for the 
daughter’s children who should attain twenty-one 
or marry. J. died in 1888. E.' died in 1911, 
leaving eight children. One of her daughters, who 
was bom before the death of J. & had four children, 
all born before the death of E., was pltf. & she 
claimed that the settleinent of the share appointed 
to her was void, inasmuch as it might apply to 
non-objects of the power ; the original appoint- 


ment in her favour was therefore not cut down ; & 
that she took the share absolutely : — Held : the 
provisions for a settlement were only void, so far 
as they might apply to non-objects of the power, 
& this must be ascertained at the death of pltf. — 
Be Witty, Wright v, Robinson, [1918] 2 Ch. 660 ; 
83 L. J. Ch. 73 ; 109 L. T. 590 ; 58 Sol. Jo. 30, 
C. A. 

873. Gifts not severable — Whole appointment 
void.] — Harvey v. Stracey, No. 809, arde, 

874. .] — ^By a marriage settlement a 

fund was limited, after the death of the survivor 
of husband & wife, to “ all & every the children, or 
child, or more remote issue ” of the marriage, ^ 
the wife should by deed or will appoint. By will 
the wife appointed the fund to these new tr^tees 
upon trust to pay the income to her son for his life, 
or until he should become bkpt., or should assign 
or incumber the same, & then to the trustees for 
his life, ” for the benefit of her son his wife & 
children or any of them, as the trastees sho^d 
think expedient ** : — He^d : although the excessive 
appointment was discretionary only, that the 
appointment was void in toto, & not merely for 
the excess.— ite Brown’s Trust (1806), L. R. 1 
Eq. 74. 

Annotation: — ^Etistd. Carr t>. AtklnBon (1872), 41 L. J. Cb. 

785. 

876. .] — Testatrix who, by her 

husband’s will, had a power to appoint to any one 
or more of her children certain property which, in 
default of appointment, was to be divided among 
her children equally, & who also had, under her 
marriage settlement, a general power of appoint- 
ment over certain other property, by her will, 
which was expressed to be mme in pursuance of 
every power, authority, direction, estate or interest 
in anywise enabling her in that behalf, made an 
appointment of part of the first mentioned pro- 
perty in favour of her son J. & his children, &; 
afterwards ” appointed devised & bequeathed all 
her real & personal estate not therein specifically 
& absolutely appointed or bequeathed unto & to 
the use of her daughter A. absolutely for her own 
separate use ” : — Held : the appointment to J. & 
his children was invalid ; & all the property over 
which testatrix had any power of appointment, 
whether under the will or the settlement, was 
absolutely & well appointed to A. — ^Wallin ger v. 
Walmnger (1869), L. R. 9 Eq. 301 ; 22 L. T. 
259 ; 18 W. R. 274. 

Annotation Bate v. WlUats (1877), 37 L. T. 221. 

870 , .] — JtCe CUNARD, CUNARD V, 

CuNARD (1918), 53 L. Jo. 03. 


(6) Appointment to Object for Life tcUh Bemainder 
to Stranger. 

877. Appointment to stranger void.] — Adams v. 
Adams (1777), 2 Cowp. 051 ; 98 B. R. 1289. 
Annotations: — Consd. Robinson v. HardcasUo (1786), 2 

Bro. C. C. 22. "BM. Robinson v. UardoasUo (1788), 2 
Term Hop. 241 ; Piper v. Hper (1834), 3 My. & K. 159 ; 
Tomk;^ v. Blauo (I860), 28 Boav. 422. Mentd. Haydon 
V. Wllshero (1789), 3 Torm Rep. 872 ; Waller &: Sm^ v. 
Heseltine v. Burgh (1789), 1 Pkdlm. 170. « 

878. .] — ^Under a power to appoint to 

children, an appointment to a child for life, with 
remainder to ner children, is not valid, but the 
excess is void. — ^Pirr v. Jackson (1786), 2 Bro. 
C. C. 61 ; 29 B. R. 27 ; avbaequent proceedings, 
sub nom. Smith v. Camblpord (Lord), Camelfobd 
(Lord) v. Smith (1795), 2 Ves. 098, L. C. 
Annotations: — Coned. Ro^tledge tj. DowU (1794), 2 Ves. 

357. Ajdd. Crompe v. Barrow (1799), 4 Ves. 681. OoDSd. 
Thornton v. Bright (1836), 2 My. 8c Cr. 230 ; Monypenny 


PART VI. SECT. 1, SUB-SBOT. 8.~D. (b). 

877 i. AppoirUmentto stranoer void .] — Inveroltdb’b (Lord) Trubterb v. Inverclyde (Lord), [1910] S. O. 420. — SCOT. 
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V. (1852), 2 pe G. M. & G. 145. BeM. Robinson 

l,.Term top. 241 : Bristow o. 


Warde 71794) 
7 Vos. 382; 


227 ; morgan v, _ _ 

V, Willes (1849), 7 t±i 
Gray, [1905] 2 (jh. 502. 


, X xvni#. 211 ; AsriBLow r. 

» Bnidenell v, Elwes (1802), 
T^dorplank v. King (1843), 3 Hare, 1 ; 

■. & J. 
Ves. 


879 . 

ante. 


Morgan y. Moiyan (i 82(i),”S'*Madd.' VdfT;’ Douglas 
" ® J Mortimer, Gray v. 

02 . 

-Bristow v, Wardk, No. 146 , 


880. .] - -Under marriage arts. £15,000 was 

vested in trustees on trust,, together with £5,000 
covenanted by the husband t-o be paid, to be laid 
out in land to be settled upon the husband for life ; 
ret^nder to the wife for life, remainder to the 
children, subject to such powers, limitations, & 
provisoes, as the husband & wife, or the survivor 
should appoint ; in default of appointment, to the 
children in tail ; in default of issue, to the husband 
in fee. The husband &> wife joined in a direction 
to the trustees, reciting their resolution to invest 
the trust fund in an estate lately purchased by the 
husband for £16,300 Sc directing them to deliver 
the said stock, etc., to him at the price they were 
at on the day of the purchase ; which was done. 
The wife died. Thcrt^ were two daughters. The 
father by will reciting the purchase, So that he had 
not conveyed it to the uses of the seiitlement, & 
that it was not his intention tliat tlie said purchase 
should be an investment of the trust fund, but that 
the said fund, with its increase, should be taken out 
of his personal estate, gave £10,000 part of the 
trust fund, in tnist to be laid out in land, to be 
conveyed to one daughter for life for her scpai’ato 
use ; remainder to her children in tail ; remainder 
to the other daughter in fee ; for whom he also 
appointed the residue of the fund, but revoked 
tliat by codicil, reciting a poition given on her 
marriage : — Held : grandchildren are not objects 
of the power, but the excess only would be void, 
the fund with its increase was investTed in the 
purchase ; there was no appointment of the estate 
or money due on tlie covenant ; the remainders, in 
default of appointment, are vested, subject to be 
divested by aiipointment. So will take effect as to 
what is ill appointed or unapiiointed ; the share of 
the daughter, to whom the portion was advanced 
on marriage, was thereby satisthid. — Smith v, 
Camelfori) (Lord), Camelpoud (Lord) v. Smith 
(1705), 2 Vcs. 698 ; 30 E. R. 848, L. O. ; previous 
prnaeedivffs , sub nom. Put v, Jackson (178(S), 2 
Bro. 0. C, 51. 

Annotations: — Consd. Leo v. Hoad (^1855), 1 K. &: J. 620. 

ReU. Bristow v. Warde (1794), 2 Vob. 336 ; Thornton v. 

Bright (1836), 2 My. & Cr. 230 ; Monypeniiy v. Dcsrlng 

(1847), 16 M. & W. 418. Mentd. TholluBHon v. Woodford 

(1798), 4 Vos. 227 ; Bartlett v. Gillard (1827), 3 Uuss. 

149 ; DIgby v. Howard (1831), 4 Sim. 588. 

831. .] — Under a power of appointment to 

any one or more of the appointor’s children, an 
appointment to E., his daughter, with limitation 
over to her daughter, is good as to E., though void 
as to the grandchild. Estates were limited to C. 
for his life ; remainder to such one or more of his 
children as he should appoint ; remainder, in 
default of appointment, to D., the first son of C., 
& the heirs of D.’s body. C. appointed to D. for 
D.'s life, remainder to a daughter of C. for her life. 
It being admitted that all the limitations were to 
be read as one conveyance, Qu, : whether the life 
estate, when vested in D., united with the estate 
limited to D. & the heirs of his body, imder the 
rule in Shelley’s Case, (1581), 1 Co. Rep. 93 b. 
Semble : the rule does not apply to such a limita- 
tion ! — Held : if the rule were applicable, the 
limitations did not so unite as to displace the 
intervening estates ; So therefore D. could not bar 


these by a recovery. — Doe d. Nicnioi^soN v, 
Wblpord (1840), 12 Ad. So El. 61 ; 4 Per So Dav. 
77 ; 9 L. J. Q. B. 334 ; 5 Jur. 38 ; 113 E. R. 734. 
Annotation: — Reid. Doe d. Dlomfleld v, Eyre (1840\ 3 
C. B. 567. 

882. .] — De la. Hooke v. Hill, No. 284, 

ante , 

883. .j — power to appoint among such 

of testator’s nephews So nieces grandnephews & 
nieces, as the donee may think lit, cannot be exer- 
cised in favour of any other than the class pointed 
out, unless there be some indication of the words 
describing the class having a more extended mean- 
ing. Accordingly, an appointment by will to a 
grandniece for life. So after her decease to her 
children is void as to the children. 

\Vliere the power is limited, in its exercise to a 
class, it must not be extended beyond the members 
of the class. Wlicre tlie terms used by the donor 
of the power are not well defined, the ct. gladly lays 
hold of any indication of intention to extend its 
meaning (Loud Langdale, M.R.). — Waring v, 
Lee (1845), 8 Beav. 247 ; 4 L. T. O. 8. 392 ; 9 
Jur. 170 ; 50 B. R. 97. 

884. .| — Wage i>. Maliard, No. 11 41, post. 

885. .1 — Kknnerlky v, Kknnerley, No. 

753, ante, 

886. .] — An appointment was made to a 

person not an object of a power, with remainder 
to an object. The first appointment being void : — 
Held : the second was nt)t acMseleratcd, but failed 
with the first. — R eid v, Reid (1858), 25 Bcav. 
469 ; 53 E. R. 716. 

^nnofofionN Refd. Freolantl «. Poarson (1867), L. B. 

3 Ifiq. 658 ; Sweto v, Tiuilal (1874), 31 L. T. 223 ; Humblo 
V, Bowimm (1877), 47 L. J. Ch. 62; lie Goulding’n 
SotUmi., Doboll v, Dutton (1899), 48 W. II. 183. 

887. .| — Under an exclusive power to 

appoint a trust fund of stock to children & tlieir 
issue born during the lives of the donees of thc^ 
power, with a hotclipot clause, an appointment 
was mad(i to five daughters out of nine children, 
whereby the trustees were direcU^d, after the death 
of tlie parents, tenants for life, to stand possessed 
of the fund upon the trusts following ; that is to 
say, upon trust thereout to apjiroprjatc one-fifth 
part to So for the benefit of eacli daughter, & to pay 
So aijply the income of the share of each daughter 
for her separate use ; So aft^^r tlie decease of each 
daughter upon trusts for the benefit of her 
•childi’en : — Held : the limitations over being void, 
the daughters f^ook life intorests only, subject to 
account for thfi value under the hotchpc4/ clause. — 
Rucker v, Scholefield (1862), 1 Hem. So M. 36 ; 

I New Rep. 48 ; 32 L. J. Ch. 46 ; 9 Jur. N. 8. 17 ; 

II W. R. 137 ; 71 E. R. 16. 

AnnotalimiH : — Consd. McDonald v, McDonald (1875), 
L. K. 2 So. & Dlv. 482 ; liti Ollpliant’s TnisLi, Dixon’s 
Will, Phillips V. I’holps (1917), 86 L, J. Ch. 452 : lie West, 
Denton v. West, [1921] 1 Cli. 5.33. Refd. fie Harilson, 
Hunter v. Bush (1918), 87 L. J. Ch. 433. 

See, also, 8ub-sect. 2, D. (d), post, 

(c) Executory Gift Over to Stranger. 

888. Original gift falls on occurrence of event.] 
— Power to husband & wife to charge a term of 
years in lands with such sum or sums of money, 
not exceeding £200 for their two daughters, A. So 
B., as the husband So wife should appoint. So in 
failure of their joint appointment, as the survivors 
should appoint, with interest from such time as the 
term of yc»ars should commence in possession. So 
not before. The term was not to commence in 
possession until after the death of the survivor. 
Husband So wife, in execution of the power, direct 
the £200 to be equally divided between the two 
daughters six months after the decease of the father 

I So mother ; So if either of them died before payment, 
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Sed. 1. — Excessive execution: Sub-sect, 2, D, (c), 
(dh je) <fc (/).] 

or the money became due, then the share of her so 
dying to be laid out for the benefit of her exors. 
One of the daughters died after the appointment, 
& before the time of payment. This is a good 
appointment to the daughters themselves, & the 
appointment to exors. is void ; but as one of the 
appointees died before time of payment, her share 
siu^s into the estate. The joint appointment 
having appointed the whole, the share of the 
daughter who died is not the subject of any further 
appointment. — ^Brown v. Nisbett (1750), 1 Cox, 
Eq, Cas. 13 ; 29 E. R. 1040, L. C. 

Jnnotalion ReH. Webster v. Boddlngton (1848), 16 Siiu. 
177. 

889. .] — ^By the marriage settlement of 

M., a copyhold of which she was seised in fee was 
settled on her husband B. for life & after his death 
to the use of M. for life, & after her death to the use 
of such (iliild or children of the marriage, & for such 
estate or interest, & in such parts & proportions 
as M. by deed might appoint, & for want of such 
appointment to the use of all the children of the 
marriage as tenants in common in tail, & in de- 
fault to M. 'in fee. M., in the lifetime of her 
husband, & then having two sons, made a will, by 
which she appointed the estate to her elder son J. 
& his heii-s & assigns for ever, on condition that he 
should pay £200 to W. her second son, witliin a 
year of her husband’s decease, or on W.’s attaining 
the ago of twenty-one ; but in case neither of the 
sons should be living at the? decease of B. her 
liusband, then she gave the estate to her father- 
in-law, in trust to sell & pay legacies. After the 
date of the will, four other children were born of 
the maniage. M. died in the lifetime of her 
husband ; J. the eldest son died in his father’s 
lifetime leaving the lessor of pltf. his yoimgest son 
& customary lieir ; & W. the second son died before 
his father : — Held : the lessor of pltf. was not 
entitled to recover. There was an implied dis- 
pensation of coverture in the power given to M. 
Although the appointment was not altogether void, 
but gave a vested defeasible estate in fee to J. the 
eldest son, & the appointment over to the father- 
in-law alone was void, yet that the event which 
liappened defeated & put an end to th(? estato of 
J. the son. — Doe d. Blomfietjj v, Eyre (1848), 

5 0.B.713; 18 L. J. O. P. 284 ; 10 L. T. O. S. 525 ; 
130 E. R. 1058. Ex. Ch; 

Arinotaiiona : — Montd. liobioBon r. Wood (1858), 27 L. J. Ch. 
726 ; JoiiGH V. Davies U880), 28 W. II. 455 ; Hurst v. 
Hurst (1882), 21 Ch. D. 278 ; He Deacon’s Trusts, Deacou 
r. Deacon, HaglTor v. Heath (1900), 95 L. T. 701 ; He 
Hold, Banks r. Hartland (1026), 95 L. J. Ch. 201. 

890. .] — Testator being, under a will, 

tenant for life of a freehold estate, with power to 
appoint the same amongst his children, by his will, 
in execution of the power, appointed it to trustees 
in trust for his son A. absolutely ; but, “ in the 
event of his son dying without issue,” the estate 
was to go over to certain persons, not the objects 
of the power. A. survived testator, was married, 

6 had one child. Other benefits, out of testator’s 
own property, were given by the will to A. ; — Held : 
no case of election was raised, in favour of the 

g irsons not objects of the power, against A. — 
ATE V, WiLLATS (1877), 37 L. T. 221. 

(d) Appointment to Stranger toith Executory Gift 
Over to Object, 

891 Appointment over takes effect 11 event 
happens.] — ^Every execution of a power must have 
a reference to the original ins&ument creating 
that power ; db whoever claims under the execu- 


tion must make title under the power itself. So 
that where a power was given to A. on his marriage 
with B. to a]:)point to & amongst the children of 
the marriage in such proportions etc. & A. by will 
appointed to C. for life, remainder to trustees to 
reserve contingent remainders, remainder to the 
rst & other sons, etc, of C., & in default of such 
I issue to D. another child of A., it was held that C. 
took an estate tail. — Robinson v, Hahdcastle 
(1788), 2 Term Rep. 241 ; 100 E. R. 131. 
Annotaliona : — Apld. Ciompe v. Barron (1799), 4 Ves. 681. 

Oonsd. Bray v. Bnto (1834), 8 Bll. N. 8. 568. Reid. 

Houtledfire u. DorrH (1794), 2 Ves. 357 ; Bnidonell v. 

Elwes (1801), 1 East, 442 ; WlUlanison v, Farwoll (1887), 

35 Oh. D. 128 ; He Abbott, Peacock v. Frlgout, [1893] 

1 Ch. 54. Mentd. He Hewott’s Settimt., Hewott v. 

Eldridfire, [1015] 1 Ch. 810. 

892. .] — ^An appointment exceeding the 

power by a limitation to objects not witliin the 
power is void as to the excess ; as where the power 
is to appoint to children, & the appointment is to a 
child for life, & after his decease to his wife & 
children : but that void limitation sliall not defeat 
a limitation over to an object of the power, in case 
such child dies without leaving a wife or child 
surviving. — Crompe v, Barrow (1799), 4 Ves. 
681 ; 31 E. R. 351. 

Annoiaiiona : — Oonsd. WllliamHon v. Farwoll (1887), 35 

Ch. D. 128. Reid. Thornton v. Bright (1836), 2 My. & Cr. 

230. 

893. .] — A., widow, having a power of 

appointing a fund amongst her childi*en, by her 
will appointed shares to certain of her cliildren for 
life with remainder to their children ; &, in case 
any of her childi‘t?n died in hei* lifetime, she gave 
the share to his or her issue ; &, in case there 
.should be no issue, the survivors of A.’s children 
were? to take : — Held : the appointment to the 
grandchildren was void, but that the alternative 
pft over to the surviving children, in case any died 
in testatrix’s lifetime without issue, was valid. — 
Hewitt v, Dacre (Lord) (1838), 2 Keen, 022 ; 
7 L. J. Ch. 295 ; 2 Jur. 836 ; 48 B. R. 708. 
Annotation: — Distd. llatclllle r. Hainpeon (1855), 20 L. T. 

O. S. 102. 

894. .] — ^Where testator, havii^ a power 

of appointment over personalty, appoints a share 
of the fund to an object of the power upon the 
happening of a certain event, the appointment 
carries with it all the intermediate accretions to 
that share, whether in the shape of income or 
otherwise. Under a settlement made on the 
second marriage of M„ a widow, a trust fund 
belonging to her wtis vested in a trustee upon trust 
for her three cliildren, nominaiim^ in such shares 
as she should by deed or will appoint, & in default 
of appointment for such three children equally. — 
By her will M. appointed that tlie trustee of the 
settlement should stand possessed of the trust 
fund, as to one-third part thereof, upon trust to 
pay the income thereof to her son O., an object of 
the power, during his life, or until anticipation ; & 
from & after his death or the determination of 
his estate, upon trust to pay the said one-third 
part to her grandson, not an object of the power, 
when he should attain twenty-one ; & in case ho 
should die before he should attain twenty-one, 
upon trust to pay the said one-third part to her 
daughter S., an oDject of the power. C. survived 
testatrix & died, the grandfiK>n being then an 
infant : — Held : although the appointment to the 
grandson was void, the appointment over to S. 
was good, & the income from G.’s death of the 
one-third so appointed would pass with the capital 
to S., if the grandson died under twenty-one ; but, 
if that event did not happen, both income & capital 
would pass under the settlement as in default of 
appoin^ent. — ^L ong v, Ovbndbn (1881), 16 Ch. 



Pakt VI. — ^Excessive, Defective, 

D. 091 ; 50 L. J. Ch. 314 ; 44 L. T. 402 ; 20 W. R. 
700. 

AtvtwUAionsj^OOjM, Williamson v. Fanvell (1887), 35 
Chi D. 128. Mentd* /ie dlemeuts, demon ts «. Poarsall, 
[1804] 1 Ch. 665 ; iJe Woodin, Woo<lln v. Glass, [1805] 2 
Ch. 309. 

895. .] — Be CouijtfAN, Munby v. Boss, 

No. 816, ante. 

896. .]— Williamson v. Fabwell, No. 182, 

ante. 


(c) Appoirdment of Interest in Land to Stranger 
with Remainder to Objeet, 

See, now, Law of Property Act, 1025 (c. 20), 
BS. 1, 2, 3. 

897. Appointment by wlll->Particular estate 
void — Appointment in remainder valid.] — B. by 

will devised certain estates to trustees, to the use 
of 0. for life ; remainder to trustees to preserve, 
etc. ; remainder to the use of one or more of such 
child or children of C. for such estate & estates, 
&> in such shares &> proportions, & under &; subject 
to such powers, provisoes, restrictions, etc., as 
C. should by any deed, etc., or by his last will, 
etc., direct, limit or appoint. C. by his will, 
devised the premises to trustees, to the use of 
his son B. for life ; remainder to trustees to pre- 
serve, remainder to trustees for a term, for pro- 
viding jointures &> portions for the wife &> children 
of B. ; remainder to the first & every other son of 
B., in tail male ; with remainder to testator’s son 
for life, the sons of that son, in tail male ; 
remainder to his son W. in fee. The will contained 
considerable bequests of personalty to all the 
children : — Held : this was a good execution of the 
power, & if not good as to the children of B,, the 
limitation to G. took effect. — Dok d. Devonshire 
(Duke) v. Cavendish (Lord) (1782), 3 Doug. K. B. 
48 ; 4 Term Bop. 741, n. ; 09 B. B. 532. 
AnnoicUiona : — ^Distd. _ Uobluson v. Hardcastlo (1788), 2 
Term llcp. 241. Confld. Oritfitli v, HaprriHon (1792), 4 
Term Kei). 737. Expld. Crompo u. Barrow (1799), 4 Ven. 
681. Bad. l)oe d. Smith v, Webber (1818), 1 B. & Aid. 
713; Halford v. DlUon (1820), 2 Brod. & Bing. 12; 
Goidsmid v. Goldsmid (1842), 2 Hare, 187. 

898. Whether remainder accele- 

rated.] — ^Testator appointed, under a general power, 
real estate, & devised other real estate to his wife 
& her assigns during lier life, & after her death to 
his son, with a proviso tliat if his wife should “ do, 
make, or execute any deed, matter, or tiling 
whereby she should be deprived of the rents & 
profits, or the power or right to receive, or the con- 
trol over the same, so that her receipt ^one should 
be sufficient discharge for the same, her life estate 
should cease & determine as fully & effectually 
as it would by her actual decease.” By a codicil 
he gave his personal estate to his wife for life for 
her separate use, independently of any futui'c 
husband. The wife married again without making 
any settlement ; — Held : notwithstanding the 
limitation to her & ” her assigns,” & the allusion 
to a ^ture husband in the codicil, the wife’s life 
estate was forfeited by her second marriage ; & 
the remainder both in the appointed & devised 
estates was accelerated. — Craven v. Brady 
(1869), 4 Ch. App. 296 ; 38 L. J. Ch. 345 : 23 
L. T. 67 ; 17 W. B. 605, L. C. 

AnnotaUona Carr v. Atkinson (1872), L. 11. 14 

Sq. 397. Befd. Re Kelly’s SetUmt., West v. Turner (1888), 
59 L. T. 494. 


899. — — .] — ^Testator having 
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which he was owner in fee, to trustees for a term 
of one thousand years, to raise portions for grand- 
children, not objects of the power, with the usual 
proviso for cesser in case the term should be 
incapable of taking effect, with remainder after 
tlie expiration of the term & in the meantime sub- 
ject thereto, to Q., one of his sons, an object of 
the power, for life, remainder to his issue in tail. 
The objects of the term were not satisfied : — Held : 
the will operated as an execution of the power, & 
G. took under the cp-pres doctrine an estate tail. — 
Line v. Hall (1873), 43 L. J. Ch. 107 ; 29 L. T. 
668 ; 22 W. B. 124. 

AnnoUtiion : — ^Apld. Re Finch & Chew’s Contract, [1903] 2 
(:3i. 486. 

900. .] — Where under a 

special power of appointment testator appoints 
to the uses or trusts of an antecedent instrument or 
such of them as are ” capable of taking effect,” 
the phrase “ capable of taking effect ” may bo 
construed as meaning what the law allows to take 
effect, & need not be confined to a reference to the 
uses or trusts which, by reason of the deaths of 
parties & other intervening circumstances, are 
still in fact existing, or capable of coming into ‘ 
existence ; &; if therefore some of the uses or 
trusts fail by reason of the cestuis que trust not 
being objects of the power, or by reason of the rule 
against perpetuities being infringed, those uses 
OP trusts may be treated as excluded from the 
appointment . — Re Finch & Chew’s Contract, 
11903] 2 Ch. 480 ; 72 L. J. Ch. 090 ; 89 h. T. 102. 

901. Appointment by deed — Whole appointment 
void.] — Bhudenell V. Elwes, No. 804, ante. 

( / ) Absolute Appointment followed by 
Modification. 

Application of rule against perpetuities to powers.] 

— See Perpetuities, pp. 110-114, Nos. 428-462, 
ante. 

902. Absolute gift becomes indefeasible.] — 

(1) Power to appoint amoi^t children, or some or 
one of them, with limitations over for benefit of 
one or more of such children, or his or their issue. 
The donee of the power appointed equal shares 
to his daughters respectively for life, for their 
sepai'ate use ; then to their issue, os they, the 
daughters respectively, should ai^point ; in default, 
amongst the issue equally ; — Held : subject to the 
life interest of the wives for tlieir separate use, the 
shares appointed to the daughters belonged to them 
& to their husbands in their right. 

(2) A. had a i)ower of appointment over £7,150 
stock ; certain bonuses accrued thereon, wliich 
were laid out upon stock, upon the tinists subject 
to the appointment ; & after the accretion of 
these, A. exercised his power, but only noticed the 
original stock & the first bonus, thus — “ & also the 
said sum of £715 5 per cent., etc., together with all 
such further additions, in the nature of profit, to 
be made to the said bank stock in my lifetime ” 
Held : all the bonuses passed under the appoint- 
ment. — C^ARVER V. Bowles (1831), 2 Buss. & M. 
301 ; 9 L. J. O. S. Ch. 91 ; 39 E. B. 409. 
Annotations: — As to (1) Apld. Kampf v. Jones (1837), 2 
Keen, 7.56 ; Blocket v. Lamb (1851), 14 Beav. 482 : 
Harvey v. Straooy (1852), 1 Drew. 73. FbUd. Re Sondes^ 
WUl (1854), 2 Sm. & G. 410. Apld. Gerrard v. Butler 
(1855), 20 Beav. 541. FoUd. Stephens v. Gadsden (1855), 
20 Beav. 463 ; Woolrldge v. Woolridge (1859), John. 63. 
Conid. Tomkyns v. Blatio (I860), 28 Beav. 422. IMltd. 
Rucker v. Scnolefleld (1802), 1 Hem. & M. 36. Confd. 
Churchill p. CburohiU (1867), L. R. 5 Eq. 44 : Re Cunyng- 
hamo’s Trusts (1871), 40 L. J. Ch. 247. Apip^. 
McDonald v. McDonald (1875), L. R. 2 So. Sc Dlv.^82. 


PART VI. SECT. 1, SUB-SE(rr. 8.— D. (t). 

d. Appointment to stranger void— Whether limitation in defavli void.}— Re Enever's ’rausTS, Power v. Power, [19121 
1 1. R. 611.— IR. 

J. — ^VOL.' XXXVII. 
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Powers. 


Sect, 1 . — Excessive exeetUion: Stib-sed. 2, D. (/), 
E,, F, <fc G. Sect. 2 ; Sub-sects. 1 cfc 2, A.] 

Oonid. Bate V. Willats (1877), 37 L. T. 221 ; White v. 
White (1882), 22 Ch. D. 555 : lie Hollanfl, Holland v. 
d^ton, [1914] 2 Ch. 505. Rem. Kirk v. Eddowos (1844), 
3 uarc. 500 ; Laanouce v. Tierney (1849), 2 H. & Tw. 115 ; 
Cooke V. Cooke (1887), 38 Ch. D. 202 ; Re Crawshay, 
Crawshay v. Crawslw (1890), 43 C!h. D. 015. OenerdUy, 
Refd. Woollaeton v. King (1860), L. R. 8 Eq. 165. Mentd. 
Powys r. Mansfield (1836), 6 Sim. 528 ; v. Lookyer 
(1841), 5 My. & Cr. 29. 

908. .] — ^Where there is a valid appoint- 

ment to an object of the power, with additional 
words of appointment in favour of the appointee’s 
children, by which in excess of the power those 
children are also made appointees, so as to cut 
down the previous absolute interest : — Held : the 
words in excess of the power are to be altogether 
rejected, & the appoint^, who is an object of the 
power, takes absolutely . — Re Sondes’ (Lord) Will 
(1854), 2 Sm. & G. 416 ; 65 E. B. 461. 

904. .] — ^Testator, by virtue of a power, 

appointed a fund to trustees for his four children, 
in four equal portions &> subject to the trusts 
thereinafter contained respecting his own residuary 
estate. Some of those trusts were to the children 


for life, with remainder to their children, &, as 
regarded the^ fund subject to the power, the 
appointment 'to grandchildren was void for 
remoteness : — Held : the children took absolutely 
in the Hirst instance, & the subsequent attempt to 
limit the absolute gift being void, the children took 
the fund absolutely. — Stephens v. Gadsden 
(1865), 20 Beav. 468 ; 52 E. B. 682. 

906, ,] — Wliere there is an absolute 

appointment to A., an object of the. power, 
followed by a qualification limiting the interest 
of A. to a life interest, with remainder to persons 
not objects of the power, the latter being void, A. 
takes absolutely, under the prior appointment. 

Testatrix, having a power to appoint a fund to 
her children, appointed it in this form : Amongst 
my children A., B., C. & D., the share of A. to be 
upon the trusts of her marriage settlement, & to 
be paid to the trustees thereof. A. was the only 
person in the marriage settlement within the 
power ; — Held : she took her share absolutely. — 
Gerhard v. Butler (1855), 20 Beav. 641 ; 52 
B. B. 712. 

Annotation : — Conid. Re 01iphiuit*8 TruBta, Re Dixon's Will, 

Phillips V. Phelps (1917), 86 L. J. Ch. 452. 

906. .] — Wliere there is an absolute 

appointment by will in favour of a proper object 
of the power, & that appointment is followed by 
attempts to modify the interest so appointed, 
in a manner which the law will not allow, the ct. 
reads the will os if all the passages in which such 
attempts are made were swept out of it, for all 
intents & purposes, i.c., not only so far as they 
attempt to regulate the g^ntum of interest to 
be enjoyed by the appointee in the settled property, 
but aJso, BO far as ^ey might otherwise have been 
relied upon as raising a case of election. — Wool- 
RIDOB V. WOOLRIDGB (1850), John. 63 ; 28 

L. J. Ch. 689 ; 33 L. T. O. S. 264 ; 6 Jur. N. S. 
666; 70E. B. 340. 


AnnotaHons /---F&ad. Chmohill v. ChurohiU (1867), L. R. 5 
Eq. 44. Oonid. Bate v. WUlats (1877), 37 L. T. 221. 
Diltd. White v. White (1882), 22 Ch. D. 555. 


907. .1 — Testator, in exercise of a special 

power, appointed a fimd to his three daughters, 
who were objects of the power, their exors., 
administrators, & assigns, in equal shares, & he 
gave his residuaiy personal estate to the same 
daughters in equal shares, & he directed the share 
to which each daughter should become entitled 
under his will & the appointment to be hdd in 
trust for the daughter for life, with remainder for 


her children, who were not objects of the power ;~ 
Held: the daughters took absolute interests in 
the appointed fund, & no case of election was 
raised against them in lavom* of their children. — 
Churchill v. Churchill (1867), L. B. 5 Eq. 
44 ; 87 L. J. Ch. 92 ; 16 W. B. 182. 

Annotations : — Diltd. Cooper v. CJobpor (1874), L. R. 7 H. L. 

53. Oonid. Roach V. Trood (1876), 3 Ch. D. 420 ; Pitman 

V. Crum Ewing, [1911] A. C. 217. 

908. .] — ^A gift absolute & completed in 

terms under a power of appointment to an object 
of the power is not cut down by a superadded 
direction or condition which is void as being an 
excessive execution unless such direction or con- 
dition is not severable from the absolute gift. — 
Re Oliphant’s Trusts, Re Dixon’s Wiij:., 
Phillips v. Phelps (1916), 86 L. J. Ch. 452 ; 116 
L.T.116. 

E. Excess as to Interest. 

909. Appointment valid pro tanto.] — ^Peters 
V. Morehead (1731), Fortes. Bep. 339; Fitz-G. 
166; 92E. B. 880. 

910. .] — Re Hindlb’s Trust, No. 569, 

ante. 

P. Maintenance and Advancement, 

Maintenance & advancement generally .] — See 
Infants, Vol. XXVIII., pp. 216 et seq. 

911. Power Of maintenance — Appointment to 
parent not authorised.] — Chester v. Chadwick, 
No. 184, ante. 

912. .] — Power to appoint to chil- 

dren, “ with such directions or regulations for 
maintenance, education & advancement as their 
mother should appoint.” The mother appointed 
the income to the children’s father until the 
yoimgest attained twenty-one “ in or towards the 
maintenance & education ” of all her children : — 
Held : the appointment was invalid. — Lloyd v. 
Lloyd (1858), 26 Beav. 96 ; 63 E. B. 833. 

Annotations Conid. Re Qroonslado, Groentdodo v. 

McOowen, (1915J 1 Ch. 155. Refd. Re Jolcey, Jolcey v. 

KUlott (1015), 113 L. T. 437. 

918. Express power to appoint to husband 

— ^Husband entitled in absence of children.] — A 

wife had under a settlement a power to appoint 
the income of a fund to her husband so long as he 
should continue a widower, with a proviso that he 
was to apply it to the maintenance of her children : 
— Held: the husband took a beneficial interest 
under an appointment by the wife, & was entitled 
to the income of the fund till he married again, 
though there were no children of the wife. — 
Re Main’s Seotlement (1866), 15 W. B. 216. 

914. Power of advancement — Settlement on 
marriage of child.] — ^A power of advancement for 
putting or placing the issue of the marriage ” to 
any profession, trade or business, or for their 
advancement in life ” : — Held : to authorise the 
payment of port of the trust fimds to a daughter 
on her marriage. — Lloyd v. Cocker (1860), 27 
Beav. 646 ; 29 L. J. Ch. 613 ; 2 L. T. 9 ; 6 Jur. 
N. S. 336 ; 8 W. B. 252 ; 64 E. B. 266. 

Annotation : — ^Diltd. Ropor-Chiraon v. Ropor-Curzon (1871), 

84 L. T. 406. « 

916. .] — A power in a marriage 

settlement to advance to a son of the morri^e pc^ 
of the trust funds for placing or establishing him 
in any business, profession, or employment, or 
otherwise for his advancement or preferment in the 
world ; — Held : to authorise the payment of part 
of the trust fund to the trustees of a post-nuptial 
settlement made by a son in favour of himsdf & 
his wife & the issue of their marriage, neither the 
son nor his wife being entitled to any property 
producing an immedia^ income, Sc the son being 
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engaged in study, preparatory to entering the 
legal profession. — IIopeb-Curzon v, Bopeb- 
CURZON (1871), L. R, 11 Eq. 452 ; 24 L. T. 400 ; 
10 W. R. 519. 

916. Advance to husband of child to set 

up In trade.] — power in a will for trustees to 
apply a certain proportion of a fund, settled for 
the separate use of a married woman for life, with 
remainder for her children, at any period of her 
life for her advancement or benefit : — Held : under 
special circumstances, to authorise an advance to 
her husband, on his personal security, for the pur- 
pose of setting him up in trade. — Re Kershaw’s 
Trusts (1868), L. R. 0 Eq. 322 ; 37 L. J. Ch. 751 ; 
18L. T. 899; 16 W. R. 963. 

Annotation ; — Oonid. Molynenx r. Flotcher, [18081 1 Q. B. 
648. 

917. Advance to pay debts of child’s 

husband.] — power of advancement for setting 
up the children of testator in business will not 
justify trustees in advancing the share of a married 
daughter for the purpose of paying her husband’s 
debts. — Talbot v. Marshfield (1868), 3 Ch. App. 
622 ; 37 L. J. Ch. 52 ; 19 L. T. 223 ; 32 J. P. 
725, L. JJ. 

Annotation: — Folld. Moljiieux r. Flotcher, [1898] 1 Q. B. 
618. 


918. .] — Testator bequeathed his 

estate to trustees on trust to pay th(^ income to his 
children in equal shares, & gave power to the 
trustees to apply “in or towards the advance- 
ment in life of each cliild a sum not exceeding 
£500 of his or her presumptive share.” The 
trustees were to be the sole judges of the advis- 
ability of sucli payment & of the signification of 
the term ‘ advancement in life.” After the share 
of a married daughter had become vested, the 
trustees at her request advanced £260 to her under 
this power with knowledge that the sum so 
advanced would be used to pay a debt due from 
her husband to one of the trustees ; — Held : this 
was not a bond fide exercise of the power, & was 
therefore a breach of trust. Semble : there was 
no power to make any advance after the share had 
become vested. — ^Molyneux v. Fletcher, [1898] 
1 Q. B. 648 ; 67 U J. Q. B. 392 ; 78 L. T. Ill ; 16 
W. R. 576 ; 14 T. L. R. 211 ; 42 Sol. Jo. 254. 

919. Advance to pay debts of child.] — 

Testator, bequeathed a fund upon trust for L. 
during his life, & after his decease for his cliildren 
as ho should by will appoint, & in default of 
appointment for his children, who being sons should 
attfidn twenty-one, or being daughters should 
attain that age or marry, in equal shares. Testator 
empowered the trustees, at any time or times 
during the life of L., to apply any part of the 
fund not exceeding one moiety in or towards the 
preferment or advancement of L. or otherwise for 
his benefit os the trustees should in their dis- 


cretion think fit. At the date of the will L. was 
thirty years of age, &> had been married for nearly 
three years : — Held : the trustees might apply 
one moiety of the trust fund in payn^ent of debts 
incurred by L., the interest on which absorbed 
nearly the whole of L.’s income, & the principal 
of which he was unable to pay out of Ids own 
resources. — L owthbr v. Benttinck (1874), L. R. 
19 Eq. 166 ; 44 L. J. Ch. 197 ; 31 L. T. 719 ; 23 
W. R. 166. 

AnncftatUma : — Ctonad. Molynoux v. Flotohor, [1898] 1 Q. B. 
648. EeUT^ Breed»8 Will (1875), 1 Ch. D. 226; He 
Brittlebank, Coates v, Brittlehank (1881), 30 W. li. 99 ; 
Re Btaager, Moorsom v, Tate (1891), 60 L .J. Ch. 326. 
I Price (1887). 34 Ch. D. 603. 


920. After vesting of share.] — Molyneux 

V. Fletcher, No. 918, ante. 

G, Delegation of Poivera, 

See Part IV., Sect. 2, sub-sect. 2, B., ante. 


Sect. 2.— DEFECTIVE EXECUTION. 

Sub-sect. 1. — In General. 

See Equity, Vol. XX., pp. 251 et eeq, 

921. Principle on which court acts.]— Chapman 
V, Gibson, No. 947, post, 

922. Prejudice of same appointee taking 

under later appointment.] — Husband & wife liav- 
ing, by virtue of their marriage settlement a joint 
power of appointment amongst their children over 
£6,000, to be paid in such manner & at such times, 
m^e a defective appointment, the attestation 
omitting the word “ signed,” of it to their daughter, 
in such manner that the interest should be for life, 
& the principal should bo subject to her disposal 
by will. The husband died & the wife, who by 
the settlement had a similar power if she survived,' 
& there had been no joint appointment, subse- 
quently appointed the said sum unto her daughter 
absolutely : — Held : tlie trustees should convey 
the £(J,000 to the dauglitor absolutely, for the ct. 
would not aid a defective appointment, which 
would bo to the prejudice of the same appointee 
who took under boili appointments. — Hare v, 
I.EACH (1843), 7 Jur. 120. 


Sub-sect. 2. — ^Powers Invalidity Exercised 
AT Law. 

A, Essential CondUions, 

923. Intention to appoint must be established.] 

— Where testator refers to a power, but does not 
legally execute it, but Ims other estates, to which 
th<*, will can apply, the defect of the execution 
cannot be supplied : though where ho could not 
make the gift but by virtue of the power, he shall 
bo supposed to have intended to execute it, &; 
therefore the defect sliall be supplied. — IjOWson 
V. Lowhon (1791), 3 Bro. C. C. 272 ; 29 E. R. 532, 
L. C. 

924. .] — ^By a marriage settlement, moneys 

in the funds, moneys lent on mtge. & other 
property, were assigned to trustees upon trust 
to pay & transfer the same unto suf'h persons, 
for such estates or interests, either absolutely or 
conditionally, & in such parts, shares & pro- 
portions, manner & form, & under & subject to 
such powers, provisoes, etc., either for the benefit 
of the issue of the intended marriage, or of any 
other persons whomsoever, as the v^e, notwith- 
standing her coverture, at any time or times, Sc 
from time to time during the joint lives of herself 
& her husband, should, by & with the consent &; 
approbation of her husband, testified in writing 
under his hand Sc seal, or os the wife alone, after 
the decease of the husband, in case she would 
survive him, should by any deed or writing, to be 
sealed Sc delivered by her in the presence of & 
attested by two or more witnesses, direct or 
appoint ; Sc in default of such direction or appoint- 
ment, Sc in the meantime Sc imtil such direction or 
appointment should be made Sc executed, Sc subject 
thereto, & as to so much of the said trui^ moneys, 


PART VI. SECT. 8, SVMECT. 1. 

•. What is defective execution ,] — 
Defective eKeonUon 1b where there 


has been an intention to execute. Sc 
that intention sufficiently deolared. — 
Shannon v. Bradstrbbt (1803), 1 
Sch. Sc Let, 52.— IR. 


f. Equity will not aid volunteers,] 
—Cooks v, Nunn (1830), 4 Ir. L. Bee. 
N. S. 130.— IR. 
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Powers. 


Sect, 2 . — Defective execution: Sub-sect, 2, A,y B, & 
C. (a) d: (6).] 

etc., whereof no sucli direction or appointment 
shoiild be made, upon trust, to receive the annual 
proceeds due, & to grow due, for or in respect 
of the same, & pay the same to such persons as the 
wife, during her life, notwithstanding her coverture, 
& whether sole or covert, should from time to 
time, by any writing or writings under her hand, 
direct or appoint to receive the same, & in default 
of such direction or appointment into the pnmer 
hands of the wife for her separate use. The 
moneys in the funds were transferred to the hus- 
band by virtue of powers of attorney, under the 
liand & seal of the wife, with the consent of the 
husband under his hand & seal, & attested by 
two witnesses ; & the mtge. money was received 
& a receipt given by the husband & wife, & the 
premises reconveyed, & the receipt & recon- 
veyance also so attested : — Held : (1) the powers 
of attorney were not directions, but were merely 
authorities to the bankers by the wife to assim 
the stock to her husband, & only enabled the 
bankers to do for her wliat she might have done 
for herself, without their intervention. As the 
directions milst follow on the authorities before the 
authorities could be acted on, it still remained to 
make the appointment after the execution of the 
powers of attorney, & the transfers made subse- 
quently to such execution, being unaccompanied 
by any • of the formalities required by the settle- 
ment, could not have the effect of converting 
instruments of substitution into instruments of 
alienation, Sc could not operate as executions of 
the power of appointment ; (2) the wife had no 
ower to dispose of the trust funds otherwise than 
y a -perfect appointment ; (3) in order to con- 
stitute a purchaser in whose favour a defective 
execution of a power will be aided in equity, there 
must be a consideration & an intention to pur- 
chase, either proved or to be presumed ; & the 
maintenance of his household & establishment by 
the husband does not furnish such consideration 
to the wife. — ^Hughes v. Wells (1862), 9 Hare, 
749 ; 20 L. T. O. S. 136 ; 16 Jur. 927 ; 68 E. R. 
717. 

Annotations: — As to (1) Befd. Vaufirhan r. VonderHtoRon 
(1853), 2 Drew. 165 ; Joliuson v. GoUagbor (1801), 3 lie 
G. F. & J. 49^j Shattock v. Shattock (1866), 14 L. T. 

i Bank of AuHtralla v. Lompriero 
} ; He Harvoy’8 Estate, Godney v. 

D. 216 ; lie ArmstiDiig, 

B. D. 621 ; lie Whitaker, 

Sol. Jo. 209. Generally, 

157), 29 L. T. O. S. 287. 

926 , ,] — Garth v. Townsend, No. 617, 

ante, 

926 . .] — lady, having power to appoint 

a fund hy deed to be sealed Sc ddivered Sc attested 
by one witness, in Jan. 1870, signed an unattested 
memorandum, stating her wish that if she died 
suddenly her eldest son should have the fund. Sc 
that her intention was to make it over to him 
legally if her life was spared. She died in Mar. 
1870, after two days’ illness : — Held : her intention 
to appoint the property by this memorandum 
was sufficiently clear, Sc the ct. would give effect 
to the memorandum as an execution of the power. 
— Kennabd V, Kennard (1872), 8 Ch. App, 227 ; 
42 L. J. Ch. 280 ; 28 L. T. 83 ; 21 W. B. 206, 
L. JJ. 

Annotation :~0(mid. Re Elrwan*s Trusts (1883), 25 Ch. D. 
373. 

927 . .] — lady being, under four several 

instruments, the donee of powers of appointment 
amongst her three daughters, by four several deeds 
poll appointed one-third of the several properties, 
subject to the powers, to one daughter, Sc died 



; Lonaou unanerei 
(1873), L. K. 4 P. C. 572 
Harben (1879), 13 Ch. 
GUchrist (1886), 17 Q. 
V, Ahiley (1897), 41 I 
Campbell v. Ingllby (1£ 


without otherwise having exercised any of the 
powers. One only of the instruments creating 
the powers contained a hotchpot clause : — Held : 
upon the evidence, thwe was shown on the part 
of the appointor a clear Sc manifest intention to 
produce an eqmdity between the three daughters, 
& the three deeds poll must be rectified by the 
insertion of clauses in the nature of hotchpot 
clauses. — Killtck v. Gray (1882), 46 L. T. 683. 

928. Necessity for good consideration.] — Equity 
aids a defective execution of a power, if for 
a valuable consideration, Sc this against a re- 
mainderman, or one not claiming under the 
power. — Cotter v. Ia.ybr (1731), 2 P. Wms. 623 ; 
24 E. B. 887. L. 0. 

Annotations : — Beld. Re Walker, MaoCk)ll v. Brace, [1908] 

1 Ch. 560. Mentd. Godwin v, KUaha (1769), Amb. 684 ; 

Mayer v, Gowland (1779), 2 Dick. 563 ; Bryd^s v. 

ChandoB (1794), 2 Vos. 417 ; Vawsor v. Jeffrey (1810), 16 

Vos. 519 ; Vawsor v, Jeffery (1828), 3 Hubs. 479. 

929. ,] — I am of opinion this ct. ought to 

aid the defects in the execution of a power, where 
it is for a valuable consideration, as for the pay- 
ment of debts, or younger children’s portions 
(liOKD Hardwicke, C.). — Wilkie v, Hotme 
(1752), 1 Dick. 165 ; 9 Mod. Bep. 485 ; 21 E. B. 
232, L. C. 

Aniwtations : — ^Reid. Tatnall v. Uankey (1838), 2 Moo 

1». C. O. 342 * Re Klrwan’s Trusts (1883), 25 Ch. D. 373. 

930. .]■— Hughes v. Welij3, No. 924, ante, 

B, In respect of What Matters Equity tvill Relieve, 

931. Defects In manner of execution.] — Thin v. 
Thin (1650), 1 Rep. Ch. 162 ; 21 E. R. 638. 

932. ,] — ^Where a power is reserved to be 

executed by deed, in the presence of three wit- 
nesses. It is by marriage settlement executed, 
but the deed is attested by only two, this shall be 
supplied. — Wade v, Paget (1784), 1 Bro. C. C. 
363 ; 1 Cox, Eq. Cas. 74 ; 28 E. B. 1180, L. C. 
An7U)iations : — ^Befd. Carver v, Kiohards (1859), 27 Beav. 

488 ; Mlnohln v. Mlnchln (1871), 19 W. K. 993. Hentd. 

Sol by V. ilston (1797), 3 Vos. 339. 

983 , ,] — ct. of equity relieves against a 

defective execution of a power, only when the 
defect consists in the want of some circumstance 
in the manner of execution ; & it will reform a 
deed where the intention of the parties is mistaken 
by the drawer, but will not correct an error in an 
instrument occasioned by the ignorance of the 
parties in matter of law. — Cockerell v, 
Cholmeley (1830), 1 Russ. Sc M. 418 ; Taml. 
435 ; 39 E. B. 161 ; affd, (1832), 6 Bli. N. 8. 120, 
H. L. 

Annotations: — ^Mentd. Doe d. Blowltt v. Phillips (1841), 1 

Q, B. 84 ; Doo d. Strickland v. Woodward (1847), 1 Exoh. 

273 : Kekewioh v. Marker (1851), 3 Mac. Sc G. 311; 

Buckley v, HowcU (1861), 29 Beav. 546. 

934. Formality a substantial condition of 

exercise.]— M artin v, Mitchell. Martin v, 
Peile, No. 265, ante, 

985. .] — Hopkins v. Myall, No. 295, 

ante, 

936. .] — A., was indebted to B. on a 

bond for £1,600. Upon the marriage of B. to C. 
this bond was assigned to a trustee for B. for life, 
for her separate use, without restraint, on anticipa- 
tion, Sc idter her decease for the children of the 
marriage ; Sc in default of children, for such persons 
as B. fSiould by deed, attested by two witnesses, 
appoint, Sc in default of appointment, for her next 
ox kin. B. Sc C. afterwe^s, in 1832 Sc 1886, 
received a part of the debt. C. having opened a 
banking account with E., F., G. Sc H, became 
*indebt^ to them for advances, & they, being 
anxious to have B.’s guarantee, prepared a letter 
to which C. obtained B.’s signature. The letter 
was dated in Apr. 1843, Sc stat^ that in considera- 
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tion of the bankers having advanced money to her 
husband, B. guaranteed the repayment thereof 
upon demand to the extent of £000 & deposited 
the bond as a collateral security, which bond she 
undertook to assign to them, at her expense, 
when called upon to do so. The bond was accord- 
ingly deposited with the bankers. In Nov. 
1842, K. had been appointed trustee of the settle- 
ment. In 1844, B. took out administration to A. 
who was then dead. In 1846 the banking partner- 
ship was changed, E. & P., remaining in the firm, 
& having two new partners, L. & M. C. became 
bkpt. E., P., L. & M. instituted a suit for the 
purpose of enforcing their claim against the bond 
debt, c laimin g a right to have a legal appointment 
by B. in their favour, there being no children of 
the marriage, & charging K. with wilful default 
in not recovering the moneys already paid on the 
bond to C. : — Held : the life interest of B. was 
charged by the letter of Apr. 1843, with tlie balance 
due in 1846, when the banking lii-m was changed ; 
but the bill, so far as it sought to charge K. with 
wilful default, was dismissed with coste. 

The ct. will aid the defective execution of a 
powp in favour of a creditor, or a purchaser, & 
it will do so, <UthougU tlie donee of the power be; 
a married woman. But the ct. in such cases 
must be satisfied that the formalities which have 
not been observed, are no more than matters of 
form, &; tliat the donee of the power has not by 
their non-observance been deprivc;d of any of the 
protection which a due exercise of the power would 
have afforded her ; & the ct, looks with especial 
jealousy on a tninsaction in which the wife may 
have aetcid under the infiuence of her husband 
(Paukke, V.-C.). — Tiiackwkllv. Gabdiner (1851 ), 
5 Do G. & Sm. 58 ; 21 L. J. Ch. 777 ; 19 L. T. O. 8. 
101 ; 16 Jur. 588 ; 64 E. K. 1017. 

937. Power to appoint by deed exercised by 
will.]— S need v, Sneed, No. 263, ante, 

938. .] — Buckell V, Blenkhoun, No. 287, 

ante. 

939. .] — Cooper v. Martin, No. 341, ante, 

940. Power to appoint by will exercised by 
deed.] — R eid v. Shbrooia), No. 269, ante, 

941. Creation of estate tall by wlll.J — M arl- 
borough (Duke) v, Godolphin (IjOrd), No. 22, ante, 

C. Who May Claim Relief, 

(a) Purchasers for Value, 

942. Right to relief.]— C otter v. Layer, No. 
928, ante, 

943. .] — A ct. of ecjuity will dispense with 

the form of the instrument by wliich an appoint- 
ment in pursuance of a power is made. 

As this is a covenant for valuable consideration 
for a thing to be done, this ct. ought to take it as 
done (Ia)rd IIardwicke, C.). — Hebgison v, 
Bealey (1742), 9 Mod. Rep. 390 ; 2 Aik. 412 ; 88 
B. R. 526. 

Annotatums : — Distd. Moodlo v. (181 C). 1 Madd. A 16. 

Mentd. Amosbury v. Brown (1750), 1 Vos. Son. 477 ; 

Oxouden r. Compton (1798), 4 Bro. C. C. 2.11 ; Bui^^s v, 

Mawboy (1823), Turn. Sc B. 167 : Jie Walden, Kx p. 

Bradbury (1839), 4 Doac. 202 : Colo v, Stutoly (1842), 6 

Jur. 314 ; Prloo v, Borringd^n (1851), 3 Mac. & G. 486; 

Jacobs V. Blchards (1854), 23 L. J. Ch. 557 ; Elliot v, 

Inco (1857), 7 Do G. M. & G. 475 ; Hill v. Clifford, Clifford 

r. Timms, Cllffoi-d v, PhUUps, 11907J 2 Ch. 236 ; Bird v. 

Keep, [1918] 2 K. B. 692 ; York Glass (^. v, Jubb (1925), 

134 L. T. 36. 

944. .] — ^Thackwell r. Gardiner, No. 

936, ante, 

944a. .] — lluomss v. Wells, No. 924, «nfe. 


945. Contract for sale.] — ^Under a settle- 

ment certain lands stood limited to such uses as 
D. should by deed appoint, & subject thereto to 
the use of D. & the heirs of his body, with 
remainders over. D. was also absolutely entitled 
in fee to certain other lands. A railway co. 
required part both of the settled estate & of the 
lands to which D. was absolutely entitled. By an 
agreement not under seal, made between D. & 
two of the directors of the co., after recitix^ that 
D. was owner of certain lands, part of which, 
being those speciHed in the schedule thereto, 
were required by the co., & that the purchaso- 
moncy & compensation to be paid to D. in respect 
of the taking of such lands had not been ascertained, 
& that it hod been agreed to refer those matters 
to arbitrators & an umpire thei*ein named, the 
parties thereto bound themselves to abide by the 
determination of the arbitr.itors & umpire. The 
schedule comprised tlie lands I'oquircd by the co., 
without any distinction as to tlio titles under which 
they were respectively held ; & a single sum was 
awarded to D. as the i)urchasc-mon(;y for the whole 
thereof. Before any conveyance was executecl, 
1). died ; — Held : the agreement operated in 
equity os an i;x(;cution of the power of appoint- 
ment in ilio settlenumt ; & the purchase-money 
was payable to the l(»gal ]>et‘sonal representative 
of D. as pai*t. of his pei^sonai estate. 

The question which arises on this petition is, 
whether in the (*vents I am about to mention, a 
ct. of equity will tri;at a contract entered into 
by testator as an execution of a general power of 
appointment by deed. . . . He contracted to sell 
ai*a price to be found byarbn. ; the price has been 
found : & that constitutes a good contract 

(liOMiLLY, M.H.). — Re Dykes’ Estate (1869), 
L. R. 7 Eq. 337 ; 20 L. T. 292 ; 17 W. It. 658. 

946. Mortgage.] — ^By a deed, disentail & 

resettlement of certain i*eal estates, power was 
given to the father & son, & for the son if he should 
survive, to mortgage the estate to raise such sums 
as might be requisite to redeem several prior 
mtges. The father Sc son exercised their joint 
power of appointment, creating various charges. 
The son was the survivor, & lie mortgaged the 
estates to pltfs. to secure a sum of £600 advanced at 
various times to the; grandfather, father, & son, 
during tlie lifetime of tlie two former, on the faith 
of an agreement that those sums should bo 
secured to them by a rntge, ; — Held : this mtgo. 
was a valid execution of the pow«i, & compound 
interest allowed as pi*ovided for by the prior 
charges, — Gepp v. Majendie (1869), 21 L. T. 168. 


(5) Creditors. 

947. Right to relief.] — Surrender supplied for 
a wife against a distant heir not provided for by 
t.estator, though provided for aliunde. 

Whenever a man, having power over an estate, 
whether ownership or not, in distdiarge of moral 
or natural obligations, shows an intention to execute 
such power, the ct. will operate upon the conscience 
of the heir, to make him perfect this intention. 
. . . Very early, where testator showed an in- 
tention to provide for debts, this ct. would supply 
the defect against the heir (Lord Alvanley, M.R.). 
— Chapman v. Gibson (1791), 3 Bro. C. 0. 229; 


29 B. R. 505. 

AnmiiaiifmK : — Conid. Innos v, Sayor (1849), 18 L. J. Ch. 
274. Mentd. I'loldinK v, Winwood (1809), 10 Vo8. 90 ; 
Crabh r. Crabl) (1831). 1 My. & K. 511. 


PART VI. SECT. 2, SUB-SECT. 2.— B. 

987 i. Power to appoint by deed 
exercised by tri/LJ— SuoRB v. Shore 


(1891), 21 O. U. 54.— CAN. 

940 i. Power to appoirU by wUl extr- 
ciaed by deed,] — Brown v. Chambers 
(1832), Woe, 597.— IR. 


940 2i. .] — Watson t». 

Majortuanks (1837). 15 Sh. (Ct. ol 
Sess.) 586 ; 12 Fau. CoU. 553.— 300T. 
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Powers. 


Sect. 2. — Defective execution: Sub^aect. 2, C. (6), (c) 
ife (d). Sed. 3; Sub-sect. l.J 

948, ,] — ^Thackwbll v. Gardiner, No. 

086, ante. 

(c) Charities. 

Charities generally, see Charities, Vol. VIII., 
pp. 241 et seq. 

049. Right to relief.] — ^An appointment by a 
tenant in tail to a charity, shall bind the reversioner. 
Statute of Charitable Uses supplies all defects of 
assurance, which the donor was capable of making. 
— A.-G. V. Burdet (1717), 2 Vem. 756 ; 23 E. B. 
1003. 

AnnoUUion Mentd. A.-G.v. Hickman (1731). Eel. W. 34. 

950. .] — Innes V. Sayeb, No. 600, ante. 

(d) Persons to Whom Appointor under Moral 
Obligation. 

951. Children.] — Fothbroill v. Fothergill 
(1702), Freem. Ch. 266 ; 1 Eq. Cas. Abr. 222 ; 
22 E. B. 1194. 

952. .] — ^A ct. will never supply such 

defective executions of a power, unless when 
executed for a valuable consideration, or in support 
of, or as maintenance for, wife & children (Lord 
Hardwicke, C.). — ^Bland v. Bland (1745), 2 
Cox, Eq. Cas. 349 ; 9 Mod. Bep. 478 ; 30 E. B. 
161, L. O. 

AnnotatioTU : — ^Henid. Gibson v. llogeis (1750). Amb. 93; 
Onnlillo V. Cunlifle (1770). Amb. 680 ; Pierson v. Garnet 
(1786), 8 Bro. O. C. 38; Sprangc v. Barnet (178B). 2 
Bro. C. O. 585 ; Mallm v. Eeighley (1705) 2 Ves. 529. 

958 . .] — Jones v. Clough, No. 268, ante. 

964. .] — The defective execution of a 

power aided in favour of an eldest against younger 
children, also provided for ; probate held not to 
be conclusive proof that instruments, so far as 
they affect real estates, are of a testamentary 
character. — ^Hume v. Bundell (1822), 6 Mada. 
331 ; 60 E. B. 1117. 

Annotation: — ^Folld. Morso v. Martin (1865), 34 Beav. 500. 

955 . ,] — Testator gave his widow a power 

of appointment amongst his cliildren over a fund, 
which, in defaidt of appointment, was given be- 
tween them, but the shares of daughters to be 
for their separate use for life, with remainder 
to their children. The widow, by a will not 
executed with the formalities required by the 
power, gave the fund to the cliildren equally. The 
ct. supplied the formalities. — ^Lucena v. Lucena 
(1842), 6 Beav. 249 ; 49 E. B, 673. 

Annotations: — ^FoUd. Morse v. Martin (1865), 34 Beav. 500. 
lie Klrwan's Trusts (1883). 25 Ch. D. 373. 

966. .] — A father, under a power to 

appoint to his children, appointed a share to a 
daughter for life, for her separate use, with 
remainder as she i^ould by will appoint ; — Held : 
this was a good execution of the power. 

The ct. aided the defective execution of a power 
in favour of a daughter, as against her brothers, 
who, in default of appointment, would participate 
in the property. — ^Morse v. Martin (1866), 34 
Beav. 600 ; 66 E. B. 728. 

Annotation -Befd. Jie Walker. MaoCoU v. Bruoe, [1908] 1 
Ch. 560. 

967. .] — A will made by the donee of a 

special power to appoint by deed, though it shows 
that the donee supposed the power to have been 
extinguished, & purports to he an execution of 


an invalid power, & of all other powers enabling in 
that behalf, & though it appoint to persons, some 
of whom are strangers to the power, is a defective 
execution which equity will aid in favour of a 
child otherwise provided for, & to the prejudice 
of other children entitled in default of aj^intment. 

The donee of a power to appoint by deed among 
the children of her hrst marriage, who were en- 
titled to the estate in equal shares in default of 
appointment, executed deeds which she erroneously 
supposed to have extinguished that power & 
conierved upon her an iinlimited testamentary 
power. By her will made dming her second cover- 
ture, expressly in pursuance of the testaments,^ 
power, & of every other power enabling her in 
that behalf, she appointed the estate to her eldest 
son, charged with a sum for the benefit, in equal 
shares, of all her other children of both marriages : 
— Held : the will operated as an exercise of the 
power to appoint by deed among the children of the 
first mamage. — ^Bruce v. Bruce (1871), L. B. 
11 Eq. 371 ; 40 L. J. Ch. 141 ; 24 L. T. 212. 
Annototion.—Betd. Rt Kerr’s Trusts (1877). 25 W. B. 390. 

958. .] — The defective execution of a 

power of appointment will be aided by the ct. 
even though there has been a prior valid appoint- 
ment by 

A domiciled Scotswoman, having a power to 
appoint among children by will or codicil attested 
by two witnesses, appointed the whole fund by 
to her throe daughters. Subsequently, 
by codicil, which was unattested but which was 
valid according to the law of Scotland, she 
appointed part of the fund to her sons : — Held : 
the ct. woidd aid the defective execution of the 
codicil in favour of the sons, & so as to revoke 
the will to the extent to which the codicil effectively 
interfered with the dispositions of the will . — Be 
Walker, MacColl v. Bruce, [1908] 1 Ch. 660 ; 
77 L. J. Ch. 370 ; 98 L. T. 524 ; 62 Sol. Jo. 280. 

959. Not natural child.] — Defective execution 
of a power refused to be supplied in favour of a 
natural son against persons claiming under a 
subsequent valid execution of it. — ^Bramhall v. 
Hall (1764), 2 Eden, 220 ; Amb. 467 ; 28 E. B. 
882. 

Annotation: — ^Befd. Wright v. Englefleld (1764). Amb. 468. 

960. Not husband.] — Moodie v. Betd (1816), 
1 Madd. 616 ; 56 E. B. 189. 

Annotations : — ^Befd. Stanhope v. Kolr (1 824), 2 L. J. O. S. Ch. 

166 ; Lempriero v. Valpy (1832). 5 Sim. 108 ; Alien v. 

Bradshaw (1835). 1 Cr^. 110 ; BuUor v. Burt (1836). 

6 Nev. & M. K. B. 281 ; Burdett v. Spilsbury. Skynner v. 

Spilsbury (1843), 10 (5l. & Fin. 340 ; Vincent v. Sodor & 
(Bp.) (1849). 8 C. B. 905 ; Hughes v. Wells (1852). 9 

Hare. 749. 

960a. .1 — ^Hughes v. Wells, No. 924, ante. 

960b. Wife.] — ^Bland v. Bland, No. 062, ante. 


Sect. 3.--FlUin)ULENT APP01N1MENTS. 

Sub-sect. 1. — ^In General. 

961. Power must be exercised bon& fl^.] — 
Estate settled on marriage upon the husband 
& wife for their lives, remainder to such child or 
children as the husband, with the consent of the 
trustees, should appoint ; & in default of appoint- 
ment, to the first & other sons in tail. The father, 


PART VI. SECT. 8, SUB-SECT. 1. 
^9611. PooHT must be exerqised bond 
fide .] — Notwithstanding the rule that 
the appointor under a power must at 
the time of the exercise of that power, 
& for any pu^so for which it is used, 
Mt with goodf faith. & with an entire 
8c single view to the real purpose Sc 


object of the power, 8c not for the pur- 
pose of aooomplishing or carrying Into 
effect, any object beyond the purpose 
8c interest of the power, when an 
arrangement in pursuhnoe of which 
the appointment of a reversionary 
estate Is made, is such that in substance 
tho appointee gets the full value of the 


reversion, 8c the fact that the appointor 
derives a benefit correroonding to the 
value of his life estate is not sufficient 
to invalidate the appointment. — Gil- 
bert V. Stanton (1905), 2 C. L. K. 
447.<-AUS. 

961 ii. .] — llEDMAN V. Perma- 

nent Trustee Ck). of New Soutb 
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with the consent of the surviving trustee, appointed 
to his youngest son. Bill by the eldest son to set 
aside the appointment, for misrepresentation &> 
imposition on the trustee. The trustee's evidence 
wfiw read to prove the imposition ; but the father's 
evidence, to prove no misrepresentation or im- 
position, was rejected. The appointment was 
set aside. 

The power is to be considered os a trust to be 
executed with discretion (Lord Haiiowicke, C3.). — 
ScBOGGS V. SCROGGS (1755), Amb. 272 ; 27 E. 11. 
182, L. C. 

Annotations: — Refd. Tophain v, Portland (18ti3), 1 De Q. J. 
& Sm. 617 ; Viant u. Cooper (1897), 7(i L. T. 708. 

962. .] — No point is better established than 

tliat a person having a power must execute it 
bond fide for the end designed, otherwise it is corrupt 
& void (Lord Northington, Lord Keeper). — 
Aleyn V, Belchier (1758), 1 Eden, 182 ; 28 
E. 11. 634. 

Annotations: — ^Apld. Topham r. Piiitland (1802), 31 Dcav. 
.626. Reid. Daubony v. Cockbum (1810), 1 Mor. 020 ; 
Rowley v. Rowloy (1864), 2 Eq. Rep. 241 ; Saunders t?. 
Shafto, [10051 1 Ob. 126. 

963. .] — Tlie donee . . . shall at the time 

of the exorcise of that power & for any purpose 
for which it is used, act with great faith & sincerity. 
& with an entire &> single view to the real puipose 
& object of the power &. not for the puipose of 
accomplishing or ciuTying into elTect any bye 
or sinister object, I mean sinister in the sense of 
its being beyond the purpose & intent of the power, 
which he may deshe to effect in the exei*cise of 
the power (Lord Westbury, (J.). — Portland 
(Duke) v, Topham (Lady) (1864), 11 11. L. Cas. 
32 ; 10 Jur. N. S. 501 ; 12 W. H. 607 ; 11 E. K. 
1242 ; sub nom, Portland (Duke) v. Topham 
(Lady), Bentinck (Lady) v, Topham (Lady), 
Bentinck (Lord) v, Topham (Lady), 84 L. J. Oh. 
113 ; 10 I^. T. 855, H. L, ; revsg, 8. C. vom. 
Topham (Lady) v. Porttand (Duke) (1862), 31 
Beav. 525. 

Annotations: — Consd. Re Utillatul, Holland v. Clapton, 
[191 4] 2 Ch. 696. Refd. Raukins v. Barnes (1864), 3 
New Kcp. 660 ; Ck)opor u. Cooper (1869). 6 Cb. App. 203 ; 
Thacker v. Key (1869), L. R. 8 Eq. 408 ; Re Hulsh’s 
CTiarlty (1870), L. R. 10 Eq. 5 ; Palmer r. Locke (1880), 
16 Ch. D. 294 ; Whelan v. Palmer (1888), 39 (Jb. D. 648 ; 
Viant r. Ceoper (1897), 76 L. T. 768 ; Molyiiinix v. 
Fletcher, [1898] 1 y. B. 648 ; Saunders tJ. Shaflo (1904), 
91 L. T. 282 ; A.-O. r. Richmond (No. ij, [19081 2 K. B. 
729 ; Clonttei?. Sioi'cy, [1911]lCh. 18. Mentd. EffliuKtou 
r. Lamb (1867), 16 L. T. 657 ; I’njsiou r. Proston (1869), 
21 L. T. 346 ; He Somers, Cocks v. Soiuorsut (1895), 39 
Sol. Jo. 705. 

964. Exercise must be strictly In accordance 
with power.] — Portland (Duke) v, Topham 
(Lady), No. 963, ante. 

966. .] — Whatever might be the intention 

of the donor, a power can be exercised only in 
accordance with, & within the limits expressed 
by, the deed. Where a power did not authorise 
a suspension of the enjoyment of the income of 
a fund, an appointment by which a part of such 
income was to be accumulated was held void. 

In considering the validity of an appointment, 
the ct. cannot inquire into the motive of the 
donee, but it can & will inquire into his intention 
or purpose. If an appointment, however capri- 
cious, were made under an absolute power, it 
would be upheld, while if an ulterior object 
existed, conducing to the appointment, it would 
be set aside. 


By virtue of an indenture, dated June 24, 
1848, a sum of £52,000 stock was vested in trustees 
for l^y H. & Lady M., as the settlor, or the then 
Duke of P. should apjioint ; & in default of appoint- 
ment the trustees were to pay the income of the 
fund to the two ladies equally during their joint 
lives, & to the survivor during her life ; & on the 
death of the survivor the capital to be for the 
benefit of the then duke. Under another deed 
dated the 24th Nov. 1848, an annuity of £2,720 
charged by the late duke upon his real estate, 
was to be paid by Lady H. & Lady M., as the duke 
during liis life & after his decease Lord H., & 
after the decease of both the first representative of 
the survivor should appoint, in default of appoint- 
ment to the two ladies equally during their joint 
lives ; in case only one shoidd survive the late 
duke, or in case both survived him, to pay to the 
survivor of the two ladies, or to each of them, 
an annuity of £1,860 during her life. The object 
of these provisions was to pi’cvent a mania^ 
between Lady M., pltf., & her pi^esent husband ; 
but the late duke dying in Mar. 1854, tliat marriage 
took place in Oct. of the same year. In contempla- 
tion of this marriage two appointments were 
made, 8ept. 21, 1854, by the donees of the power 
in the above-mentioned instillments, by which 
the then next payments of the dividends & annuity 
was appointed to Lad^ 11., &, subject thei*eto 
such dividends & annuity were to bo paid to a 
cei*tain account at a banker's, whence they wore 
transferred to Lady U.'s account, &; in pursuance 
of an order from her one moiety was to be invested 

the other to be at her dit^osal. On Dec. 10, 
the duke appointed all the dividends on the £52,00() 
to Lady II,, reserving to himself a power of revoca- 
tion ; on the same day the wliolc of the annuitv 
was by another deed appointed to Lady 11. with 
like power of revocation. 

In July, 1860, present pltf. instituted a suit to 
set those appointments aside, on the ^Dund that 
they were frauds upon the power, having resulted 
from a bargain between the duke & Ijody H. 
that she should accumulate one moiety, & hold 
the fund to bo dealt with as the duke, for the time 
being, might dirt^ct. The Master of the llolls 
upheld them, but the Ixirds Justices set them aside. 
This last decree was affirniril by the House of 
Lords. Vci*y soon after this last decision the 
duke executed two further irn; vocable appoint- 
ments of the income & annuity in favour of Lady 
H. during the joint lives of herself & Ladv M. 
The present suit was then instituted to set these 
appointments aside, the bill charging that this 
was only a fresh attempt to (effect the object of 
the former appointments : — Held : although Ladv 
11. was not aware of the new appointments until 
after tlie^^r were made, & no understanding had 
been previously come to between her & the duke, 
the ct. will require clearest evidence that the 
appointee is entirely freed from all actual & moral 
obfigation to apply the fimd according to the 
earlier appointment, & in the absence of such 
evidence will set aside the later instrument. 

Where an appointment has been set aside by 
reason of what has taken place between the donee 
of a power & an appointee, a second appointment 
by the same donee to the same appointee cannot 
be sustained otherwise than by clear proof on the 


Wales, Ltd. (1916), 22 C. L. H. 84. 

— AUS. 

961 iii. Weir r. C?iiamley 

(1850), 1 I. Ch. R. 295.--IR. 

961 iv. .] — WTiero a father was. 

by his marriage settlement, empowered 
to divide at discretion tho funds in 


which the children had an expectant 
Interest : — Ilela : he could not deal 
or negotialo with them in executing 
tho power. — Cuninghamb v. Anstuu- 
THEB (1872), L. R. 2 So. & Div. 223.— 
SCOT. 

g. Kffect of undue influence.] — Ptti- 
perty stood limited in trust for 


such purposes or persons as the wife 
should appoint ; & in default of ap- 
pointment, in trust for the wife Sc her 
heirs. The vdfo appointed part of her 
estate to her husband in foe, & the 
other part in trust for hersolf & ohll- 
dren : — Held : these appointments 
wore authorised by the power, but it 
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Powers. 


Sect, 8 . — Fraudulerd appohUmenls : Svb-aecta, 1 
2>^. (a)0 

part of the appointee — ^that the second appoint- 
ment is perfectly free from the original taint which 
attached to the first (Gippabd, L.J.). — Topham 
V. Portland (Duke) (1809), 6 Ch. App. 40 ; 
89 L. J. Ch. 259 ; 22 L. T. 847 ; 18 W. B. 235, 
0. A. 

Anmttatvms : — Apld. Mackoohnio v. MorJoribankB (1870), 

30 L. J. Ch. 604. Oonid. Roach v, Trood (1876). 3 Oh. D. 

429 ; aoutU) v. Stoicy, [1911] 1 Ch. 18. Reid, lie 

Hulsh's Charity (1870), L. R. 10 Eq. 5; Houderson v. 

Aatwood, Astwood v. Ck)bbold, Cobbold o. Astwood, 

11894] A. C. 150. 

966. Intention not motive of donee considered.] 

— ^Portland (Duke) v. Topham (Lady), No. 903, 
ante. 

967. Whether fraudulent appointment- void or 
voidable.] — Mr. &; Mrs. P., who had under their 
marriage settlement a power of appointment 
over a certain fund in favour of such one or more 
exclusively of the others or other of the chil- 
dren of the marriage as they should jointly hy 
deed, etc., appoint, made certain appointoente 
nominally in favour of objects of the power, 
but in reality for their own benefit. By a deed, 
to which all the children of the marriage were 
parties, & which they all executed, these appoint- 
ments were subsequently ratified & confimed. 
On a bill by C. P., a child of the marriage who had 
not attained his majority at the date of the deed 
of confirmation, but had executed the deed some 
months ,after he came of age, to set aside the 
appointments & the deed of confiimaMon : — Held : 
the appointments were not ipso feu^to void, but 
only voidable, & 0. P. having deliberately executed 
the deed of confirmation could not now after the 
lapse of nearly seven years re-open the transaction, 
— ^Preston v. Preston (1809), 21 L. T. 340. 
Annotation: — Conid. Cloutte v. Storey, (1911] 1 Cb. 18. 

968. .]—Cloutte V. Storey, No. 3, ante. 

969. Effect of fraudulent appointment — On 
fresh exercise of power to same appointee— Neces- 
sity for removal of effects of fraud.] — Topham 
V. Portland (Duke), No. 905, ante. 

970. Liability of estate of donee — To make 

good loss — ^Measure of liability.]— A sum of stock 
was settled in 1834 upon trust to keep up a policy 
of assurance on the life of 1)., & subject thereto 
upon trust for D. for life, & after his decease the 
fund & the moneys payable imder the policy 
were to be held in trust for his three children, or 
such one or more of them, & in such shares & 
proportions, as D, should by deed or will appoint. 
In 1849 & 1850, D. & the three children released 
the trustees from the stock & from all liability 
to keep up the policy, D, entering into a covenant 
to keep it up, & the stock was transferred by the 
trusted. In 1852 D. appointed the policy to B., 
one of his daughters, to her separate use, without 
restraint on anticipation, upon a bargain with her 
that she should surrender the policy & pay the 
money to him. He promised her to effect & 
keep on foot a fresh policy, & to settle it upon the 
same trusts as the old one. The trustees, having 
no notice of the bargain, transferred the policy 
to B., who surrendered it to the office & paid 
the proceeds to D. D. effected the new policy, 
but failed to devote it effectually to the trusts. 
The money received on the surrender of the policy 


was £897, but the sum which would have been 
payable under it if it had been k^t on foot till 
D.^s death was more than £5,000. The judge 
held that the appointment was invalid, & that 
D.*s estate after his death was liable not merely 
for the £807 which he had received, but for the 
sum which would have been received under the 
policy if it had been kept on foot, for that D. 
had virtually received the policy ; & that the 
£5,000 must be raised out of his estate & be dis- 
tributed as in default of y)pointment : — Held : 
apart drom the question of B.^s concurrence, this 
was the correct measure of liability, for a person 
makii^ a fraudulent appointment ought to bo 
held liable to make good the whole loss occasioned 
by it to the trust estate, &, moreover, D. was 
liable under his covenant to make good all loss 
arising from his not having kept the policy on foot 
but B. having been an active paiiy to the trans- 
action could not complain of it, & the amount 
payable by D.’s estate must be diminished by the 
share which she, if not a party to the transaction, 
would have taken in default of appointment, Sd 
D.’s promise to settle a fresh policy, which promise 
he failed to keep, was not a misrepresentation 
entitling her to say that she had been deceived 
into conemring in the transaction & was to be 
treated as if she had not concurred. — Re Deane, 
Bridger V . Deane (1889), 42 Oh. D. 9 ; 01 
L. T. 492 ; 37 W. B. 780, O. A. 

971. Doctrine of fraudulent exercise — Not ap- 
plicable to release of power not coupled with duty.] — 
(1) The fact that a release of a limited power of 
appointment will result in a benefit to the donee 
of the power is not sufficient to make the release 
fraudulent & void. The doctrines applicable 
to the fraudulent exercise of a power of appoint- 
ment do not apply to the release of a power not 
coupled with a duty. 

(2) A father, tenant for life under his marriage 
settlement, had, in the events which had happened, 
an exclusive power to appoint for the benefit of 
a daughter or her issue, & in default of appoint- 
ment the fund went to the daughter absolutely ; 
the father, being in want of money, released this 
power, & subse(^uently he &> liis daughter mortgaged 
their interests in the fund for £10,000, the whole 
of which was paid to the father, & applied by him 
for his own purjjoses ; — Held : the release was 
valid, — Re Somes, Smith v. Somes, [1890] 1 Ch. 
250 ; 74 L. T. 49 ; 44 W. B. 230 ; 12 T. U B. 
152 ; 40 Sol. Jo. 210 ; sub nom. Re Somes, Somes 
V . Somes, 05 li. J. Ch. 202. 

Annotation: — As to (1) Reid. He Jouch’ Sctilmt., Stunt v. 

JonuH, [1915] 1 Ch. 373. 


Sub-sect. 2. — What Amounts to Fraud. 

A. Corrupt Purpose. 

(a) Intention to benefit Appointor. 

972. Whether exercise fraudulent.] — Hinchin- 
BROKE (Lord) v. Seymour (1789), 1 Bro. C. C. 
395 ; 28 E. B. 1200 ; sub nom . Sandwich’s 
(Lord) Case, cited in 11 Ves. at p. 479, L. (?. 
Annotations: — Uonsd. M* Queen v. Farquhar (1805 h 11 Vos. 
467 ; Doiiivlllo v. Lamb (1853), 1 W. R. 246 ; Wollesloy 
V. Momlnf^n (1855), 2 K. 5c J. 143. Expld. Honty v, 
Wroy (1882), 21 Ch. D. 332. ReU. Topham v. PorUand 
(1863), 1 New Rep. 496. Muitd. Quoonsberry Leases 
Case (1819), 1 Bll. 339. 


__ sted on affidavit that they 
were made under the exercise of undue 
influence on the part of the husband 
fu^er inquin' was directed. — F enton 
t>. Cross (1858), 7 Gr. 20.— CAN. 

h. Vnlrue representations induoing 
execution of povoer^lSffect o /.]— ^webt 


V. Platt (1880), 12 O. R. 229.— CAN. 

PART VI. SECT. 8, SUB-SECT. 2.— 
A. (a;. 

9721. Whether exercise, fraudulent,] 
— The donee of a special power of ap- 
pointmeut cannot stipulate for any 


beneflt to himself with rofOrenoe to 
the exoroise of the power, & if he does 
BO the whole appomtmont is vitiated, 
except w'hore the ct. can dearly dis- 
tingaisb between tjbe quantum of the 
beneflt hand fide intended to be oon- 
ferred on the appointee Si the quantum 
of the benefit Intended to bo derived 
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978 . 

& B. 14, n. 
Annotation 
ScR, 1. 


Newman v. Rogers (1811), Turn. 
; 37 B. R. 997. 

-Cnud. Twoddoll V. Tweddoll (1822), Turn. 


•7*' •]— M‘Qdben V . Pabquhab, No. 1067, 

post. 

976. — — CoNOiXY V . McDermott (1825), 
Sugdeu’s Law of Property, 613, H. L. 

being entitled to the dividends 
of £4,o00 for life, with a power to appoint by any 
deed or writing the principal after his death, & 
in default of ^ appointment, to his next of kin, 
& being in prison for debt & in great distress, is 
prevailed upon by II. to enter into an agi’eemcnt 
for sale of the principal after his death, in considera- 
tion of £1,000 & other sums therein stat(?d to have 
been previously lent & advanced to him by H, 
By a subsequent deed, in consideration of £1,854 
thei*ein stated to be due from J. to H., & of £1,000 
paid by L. & others, J. by the direction of II. 
appointed that the principal should on his death 
be transferred to L. & othem, with a proviso that 
they shoidd assign the same to II. on payment of 
£1,000 & interest, & all fui*thcr advances. 

The £1,854, or any part of it, had not in fact been 
advanced by II. : — Held: this was a clear fraud. — 
Melijsb V, Minet (1830), Taml. 481 ; 48 E. If. 191. 

977. .] — Jackson v. Jackson (1830), 

Donnelly, 1 ; 47 E. B. 180. 

978. .] — UrTERMEUE V, Williams, No. 

1053, post 

979. .]— A married woman, having a 

power to appoint a fund to her childi'en, appointed 
it to an only child of tender years, who died four 
months afterwards. Her husband attested the 
deed of appointment as a witness. Twenty -four 
years afterwaids the wife died in the lifetime of 
her husband, who then claimed the fund as 
administrator of the child. The ct. directed issues 
to try whether the power had been executed with- 
out fraud on the part of the husband & wife.— < Iee 
V. Gurney (1840), 2 Coll. 480 ; 7 L. T. O. 8. 135 ; 
10 Jur. 307 ; 03 E. B. 820. 


Annotation: — Be!d. Douivillo r. Lamb (IrfriU), 1 W. 11. 240. 


980. .] — ^A father had a power uf appoint- 

ing to any of liis children. Having, in breach of 
trust, obtained possession of part of the trust 
funds, he, in 1834, appointed that paii to his 
daughters, in exclusion of his son, under an 
agreement, that that part should afterwards be 
conveyed to him, in exchange for an estate of 
less value. In 1844, he executed a second appoint- 
ment, reciting the previous dealing with the fund, 
& he thereby appointed the remaining portion of 
the trust property “ & all other ” the property 
comprised in the settlement, to his daughters ; — 
Held : the first appointment was void ; & the 
portion of the property comprised therein was not 
appointed by the second deed. — Abkham v. 
Barker (1850), 12 Beav. 499; .50 E. B. 1152; 
svbaeguent proceedings (1853), 17 Beav. 37. 
Annotationo : — Gonsd. Carver v. lilchardH (1850), 27 Beav. 

488. Beld. Rowley v. Rowley (1854), Kay, 242. 


981. .] — ^Harrison r. Randall, No. 1070, 

post. 

982. .J — Rowley v. Rowley, No. 1078, 

post, 

983 . .] — ^Appointment by a father to a 

son, then in a state of mental & bodily disease, 
of which he died within a year, set aside, the 
ct. inferring from the evidence as to the father’s 
knowledge of his son’s state of health & pecuniary 


circumstances, as to the circumstances attending 
the preparation & execution of the appointment! 
& as to its not having been communicated to 
the persons to whom it ought to have boon com- 
municated, that the appointment was made by 
the father, not for the benefit of his son, but for 
his own benefit, & was a fraud upon the power. — 
Wellesley (Lady) V. Mornington (Earl) (1866), 
2 K. & J. 143 ; 1 Jur. N. 8. 1202 ; 09 E. R. 728. 
-47iwota(ton«;— CoMd. Jte Marsdon’a Tnwt (1859), 4 Drew. 

594. Befd. Topham v. Portland (1862), 31 Beav. 525 ; 

Roach V. Trood (1876), 3 Ch. D. 429 ; Henty v, Wrey 

(1882), 21 Ch. D. 332. Mentd. Re Agar-Elllb, Agar-EUis 

r. LaHccllcB (1878), 48 L. J. Ch. 1. 

984. .] — ^A father, in exercise of a power, 

appointed pait of a fund to one of his daughters, 
then not twenty-two years of age. She imme- 
diately mortgaged her interest so appointed, & 
part of tlio purchase-money was applied to the 
use of the father &; liis daughtera : — Held : the 
transaction was so doubtful that a purchaser 
under the mtge. was not compelled to accept the 
purchase. — Wardb v. Dixon U868), 28 L. J. Oh. 
315 ; .32 L. T. O. 8. 349 ; 5 Jur. N. 8. 698 ; 7 
W. B. 148. 

A7im)t4dion8 : — Mentd. Gray v. Fowler (1873), L. R. 8 Exch. 

249 ; r. Towell, [1898J 2 Ch. 285 ; SimpHon V. 

Gilloy (1922), 02 L. J. Ch. 104. 

985. .] — ^Beddoes V. Pugh, No. 1079, post. 

986. .j — ^A marriage settlement gave to 

the parents a power, with the consent of the 
trustees, to make void tlic trusts, Sd of appointing 
t he estate to now uses. This power was exercised 
for the puri>os(‘ of mortgaging the estate to one 
of the trustees for a sum advanced to the father. 
The estate was afterwords sold under a power of 
sale contained in the mtge. deed : — Held : a 
good title could not be made under it. — Eland v. 
Baker (1801), 29 Beav. 137 ; 7 .Tur. N. 8. 966 ; 
9 W. B. 444 ; 54 E. B. 579. 

987. .] — 3’estator gave all his propeHy to 

his wife absolutely “ & to be by her willed to any 
or either of my children in any manner suitable 
to her wishes.” The wife devised the real estate 
to one of the sons in liquidation of a debt due 
to him from testator, & afterwards entered into 
an agreement with him & another son to the same 
effect, stipulating that they should contribute 
a certain sum towards her maintenance : — Held : 
there was a trust engrafted on the estate given 
to the wife in favour of those children who should 
survive her, with power to her, if she chose, to 
bequeath it to any of them ; the will & agreement 
were not an exercise of the power, they being in 
consideration of benefits to be derived by herself. 
—Evans v. Evans (1805), 33 L. J. Ch. 662 ; 
lOL. T. 59; 12 W. R. 508. 

988. .] — A bill by the reversioner stated 

that testator by his will gave property to his wife 
for life with power to give to his chila or children 
such portion as she might think proper ; but 
if his children should die before attaining twenty- 
one, he gave the property to his brother ; that 
the widow expecting the instant death of one of 
the children, which shortly afterwards happened, 
affected to exercise by deed poll a power of appoint- 
ment in favour of this cliild, reserving to herself 
a life interest ; & that the widow claimed as next 
of kin of the child ; the bill prayed that the deed 
poll might be declared void, & also for accounts. 
DemiuTcr on the ground that it did not appear 
that the deed was a fraudulent or ineffectual 
exercise of the power, & also on the ground that 


by appointor. — Re Mahoney, LBsaRR 
V. Mahoney, [1918] V. L. R. 580. — 

AUS. 

072 ik .]— ieeMAiTBSWS (1924), 


56 O. L. R. 406.— CAN. 

972 Hi. .) — ^Barron r. Barron 

(1838), 2 Jo. Ex. Ir. 798.— IR. 

072 iv. .I—Bbownlowv. Meath 


gARL) (1840), 2 Dr. & Wal. 674.— 

072 V. .] — Re Johnston's Es- 

tate (1922), 56 1. L. T. 153.— IR. 
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Sed. 3 . — Fraudulent appoinlmenla: Sub-eecl. 2, A. 

(a)-] 

no capse had been stated to^ entitle pltf. to dis- 
covery or relief during the life of the tenant for 
life : Demurrer ovenniled. — C arboll v. Gbaham 
( 1865), 13 L. T. 301 ; 11 Jur. N. S. 1012. 

989. .] — The donee of a power must 

execute it so as to vest the thing absolutely for 
the benefit of the objects of the power ; & if 
there is any indirect benefit to the donee intended 
to be effected by meails of the appointment, it 
will not stand. The donee of a power executed 
a deed by which she released her life interest in 
the subject-matter of the power, & appointed the 
fund absolutely to one of her daughters, who was 
one of the objects of the power, & twenty-seven 
years of age & about to be married. The deed of 
a))pointment was sent to the sole trustee, together 
with a letter from the appointee, in which she 
requested him to pay the fund to her mother’s 
account at her bank. The trustee paid tlie money 
as requested. With the exception of £600 paid 
to the husband of the appointee, the fund was all 
used by the donee for her own private purposes. 
Both the donee & the trustee had since ^ed. On 
bill filed by one of the parties entitled in default 
of appointment : — Held : the appointment was 
a fraud on the power, & as between the paities 
entitled in default, the exors. of the donee & 
trustee were jointly & severally liable to make 
good the fund out of their respective testators’ 
effects. The estate of the donor to be primarily 
liable as between the donee & trustee.- -Mackech- 
NIE V. Mabjobibanks (1870), 39 L. J. Ch. 604; 
22L. T. 841; 18 W. R. 993. 

990. .] — CUNINOHAME v. Anstbutubb, No. 

303, anie, 

991. Possible benefit to donee — Appoint- 

ment otherwise unimpeachable.] — ^Wichebley v. 
WlCHEBLEY (1731), 2 Eq. Cas. Abr, 391 ; cited in 
2 P. Wms. at p. 618 ; 22 E. R. 334 ; mb no7n, 
Wicheblby’s Case, cited in Amb. at p. 234. 
AnnoUUimis : — Reid. North v. AuboU (1731), 2 P. WniB. CIS; 

Lane v. Pago (1754), Amb. 233. 

992. .] — A residue was be- 

S ueathed in trust for A. for life, &, after his 
eath, for his children, as he should appoint ; 
in default of appointment, for the children equally, 
with remainder over. Before A. was married or 
had exercised the power, some of the parties 
entitled in remainder filed a bill to have the 


accounts of testator’s estate taken, & the residue 
ascertained & secured. Before decree, A. married 
& had a child ; &, four days after the child was 
bom, he exercised the power ; & then filed a bill 
against pltfs. in the fonuer suit, stating his mar- 
riage, the birth of liis child, & the appointment, 
& insisting that, thereby, the interests of pltfs. 
in the former suit had been wholly determined & 

S ut an end to. Pltfs., however, contended that 
le appointment was fraudulent & void in toto, 
inasmuch as, though it was made in favour of 
A.’s children, he would, in the probable event of 
their dying, become entitled to the property as 
their next of kin: — Hdd: under existing cir- 
cumstances, the appointment was good, &, there- 
fore, no decree ought to be made in the original 
suit until the happening of the events which 
would entitle A. to the property. — ^Butcher v. 
Jackson (1845), 14 Sim. 444 ; 60 E. R. 430. 


AnruMUms .*—00111(1. Domvllle v. Lamb (1863), 1 W. R. 
246 ; Henty r. Wrey (1882), 21 Ch. D. 332. Reid. Boore 
t). Hoflmoistor (1856), 3 Jur. N. S. 78. 


993. — .] — Appointment by a 

father to his infant cluld under a will is not 
fraudulent, provided he does not exceed his 


power, notwithstanding he makes the appoint- 
ment in such a way as may ultimately put him 
into the absolute possession of the wnole fund, 
for his own benefit, & thus defeat the contingent 
interests of others interested therein. Testator, 
being possessed of considerable property, by his 
will gave certain legacies to his three nieces, & 
their children, as therein mentioned. He then 
devised all the residue of his freehold, copyhold, 
& leasehold estates, except a certain leasehold 
house at B., & personal property to trustees, upon 
trust for his nephew E. for life, & on his decease, 
subject to a power of jointuring his wife, upon 
trust for the children & grandchildren of E. as 
he should appoint, &, in default of appointment, 
to his chilfwn generally, they taking vested 
interests at twenty-one ; & in default of their 
taking such vested intei*ests, upon trust for his 
nieces, & their several families, to take in the 
same manner as before declaimed respecting the 
several legacies. After testator’s death, E. mar- 
ried, & h^ one child, a son, bom June 2, 1839, 
& four days after this event, viz. June 0, he, by 
a deed poll, reciting the will, appointed to his 
children generally, with a power of revocation, 
as he shoifid by deed or will appoint ; & in default 
of such appointment, subject as therein mentioned, 
in trust for his said son then bom, & all his after- 
born children, as joint tenants, for their absolute 
use benefit. This appointtnent was objected 
to by the children of one of testator’s nieces, who 
were thus excluded from the contingent interest 
in their favour pointed out by- testator, on the 
ground that it operated as a fraud against those 
interests, & contrary to testator’s intention : — 
Held: as testator had intrusted E. with such a 
power of appointment, the ct. could not restrain 
the exercise of that power, however it might 
fmstrate his ultimate intention. 

Looking at testator’s will & the deed poll, . . • 
I think that E. has exercised his power of appoint- 
ment in a very reasonable manner, & perfectly 
within the limits given him by the will. If it 
was competent for testator to entrust such an 
authority to the appointor, it is not witliin the 
jurisdiction of the ct. to restrain such an exercise 
of authority. . . . Equality [is] the highest equity 
known to the ct. ; & as the father has appointed 
among his children in equal shares, this ct. cannot 
determine the appointment to be improper, upon 
the bare suggestion that a contingency might 
arise, in which the appointment would ultimately 
turn out for the benefit of the appointor. At any 
rate the ct. cannot declare the appointment to 
have been improperly made before that con- 
tingency happens (Shad well, V.-O.). — ^Pember- 
ton V, Jackson (1845), 6 L. T. O. S. 17. 

994 . .1 — Funds were settled on 

A. for life, with remainder to his children, at such 
ages, etc., as he should appoint, & in default to 
them equally, to vest at twenty-one, & there was 
a power of maintenance until the vesting. There 
was a gift over, in case there should be no child 
absolutely entitled. A., having a^ child ^ght 
months old, & another en venire aa mhe, appointed 
the fund to all his children to vest immediately. 
One of the children survived A. died an infant, 
& his share was claimed by his mother as his 
administrator : — Held : the appointment was not 
a fraud on the power, & she was entitled. — 
Feabon V, Desbbisay (1851), 14 Beav. 035 ; 21 
L. J. Ch. 505 ; 51 E. R. 428. 

AiawUdions : — Coiisd. Domyille v. Lamb (1853), 1 W. B. 

246. Rrfd. Beere v. HoUmlster (1856), 23 Beav. 101. 

996 . .] — Power of appointment 

in favour of children in such shares & to be vested 
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at such times as husband & wife shall during 
their joint lives & after the death of either as the 
survivor shall appoint, with the usual provision 
in default of appointment : — Held : there was 
nothing unreasonable in husband & wife making 
a joint appointment between the only two chil- 
dren, the sh^es to be vested immediately, though 
one was an infant, & there were no circumstances 
requiring the exercise of the power ; & in the 
absence of any appearance of fraud the appoint- 
ment was valid. — D omville v. Lamb (1853), 1 
W. R. 246. 

996. .] — A. & liis wife had a 

power of appointing a fund to her children which, 
in default, was settled on the children who 
attained twenty one, & in default thereof on the 
next of kin of the wife. There were powers of 


maintenance & advancement. There being but 
one child, of the age of three, of robust health, & 
the wife being seriously ill, A. & his wife appointed 
the whole fund to the child, reserving a joint 
power of revocation. 'J'’he child died three years 
after, an infant, & her father became entitled to 
her property. Ilie appointment was held valid. 
— Beere V . IIoFFMisTER (1856), 23 Beav. 101 ; 
26 L. .T. Ch. 177; 28 L. T. O. S. 155; 3 .Tui*. 
N. 8. 78 ; 53 B. R. 40. 

Annotations : — Consd. Roach v. Tr(j(»fl (1870), 3 Ch. 1). 429 ; 

Henty v. Wrey (1882), 21 Gh. D. 332. 

997. .1 — A., having an ex- 

clusive power of appointment among his children, 
five in number, who werti entitled equally in 
default of appointment, in 1832, in pursuance of 
arts., on the marriage of a daughter, B., who was 
of age, appointed a share to her, to be held upon 
the trusts to be declared by her marriage settle- 
ment. He also gave a bond for payment of an 
equal sum to the trustees. By the settleimmt, 
which followed the trusts of the arts., the funds 
were limited for the benefit of the husband & wife 
during their respective lives, & then for the 
benefit of then* children, but the ultimate trust, 
in default of issue, was for A., his exors., adminis- 
trators & assigns. There were no children of the 
marriage, & 0. having survived her husband, who 
died in 1832 afterwards, in 1811, married pltf. 
In 1834 A. appointed another share to another of 
Ids daughters, E., who was an infant, on her 
marriage, & gave a bond for payment of an equal 
sum to her ti’ustees. Tlie trusts of the settlement 
were similar to those of O.’s settlement, the trust 
in default of issue being for A., his exors., adminis- 
trators & assigns. In 1835 A, became bkpt., & 
proofs were made by the trustees on the bonds, 
in respect of which considerable dividends were 
received. In 1866 A. died, & in 1867 C.’s & E.’s 
shares were paid to their respective trustees, & 
the other shares to the other children, & a release 
was taken from the parties interested. C.’s share 
was afterwards paid into ct. under the Trustee 
Relief Act. 

C.’s husband filed a bill praying that the 
appointments to C. & E. might he declared frauds 
upon the power, & that the fund might be divided 
as in defa^t of appointment : — Held : with regard 
to the appointment to E., who was an infant at 
the time of her marriage, the bargain under 
which A. reserved to himself an ultimate interest 
in the appointed fund, was a bargain between A. 
& the intended husband, & was not cormpt or 
improper, so as to I’ender the appointment invalid. 
— Cooper v. Cooper (1869), 5 Ch. App. 203 ; 
39 L. J. Ch. 240 ; 22 L. T. 1 ; 18 W. R. 299, 
L. C. 



998. Appointees equally benefiting.] 

— Cockcroft v. Sutclifj^e, No. 1065, post, 

999 . ,j — ^An appointment made 

with the object that the appointor may obtain an 
exclusive advantage to himself is bad ; but if 
the object of the appointment be to secure a 
benefit for all the objects of the power, the appoint- 
ment is not bad, although the appointor ma])^o 
some extent paiticipate in such benefit. The 
tenant for life of real estate under a marriage 
settlement had a power of appointing the estate 
among the children of the marriage, of whom there 
were four. The settlement contained no power 
of granting building leases. An appointment 
was made to one of the children of the marriage ; 
& subsequently, the appointor & appointee joined 
in conveying the estate to tiustees upon ti’ust to 
grant building le/ises, A subject thereto as to 
one-fourth thc*reof upon trust for the appointee, 
tSc as to the remaining three-fourths upon trusts 
corresponding with those; of the original settle- 
ment : — Held : although the object of the appoint- 
ment was to enable; building leases to bo granted, 
& the tenant for lih; thereby gained an advantage 
to himself, y(;t the ti-ansacstion, being for the 
benelit of all the objects of the power, was valid. 

Huisii’s (iiiAiUTY (1870), L. R. 10 Eq. 5 ; 
.39 L. J. Vh, 499 ; 22 L. T. 505 ; 18 W. R. 817. 
Annotation : — Refd. AV- Turner's Settlint. (1881), 52 L. T. 70. 

1000. — .] — RoAC'ii V, Troop, No. 855, 

ante. 

1001. .1, — By a lUiUTiage settlement a 

power of appointment over a trust fund was given 
to the husband, the pltf., in favour of the childi^en 
of the marriage to be exercised by deed or will. 
In default of appointment the property was to be 
divid(‘d ecpially among the children. There were 
foul* childien of the marriage, of whom one died 
in 1869, a bachelor & intestate. Pltf. was his 
persomil representative. In 1876 i)ltf., appointed 
by deed in favour of his tlu'ei; surviving children, 
but reserved a power of revocation. In 1880 he 
revoked by deed the appointment made in 1876, 
so that the propei*ty might stand limited as there- 
tofore. Pltf. proposed to execute an absoluL; 
release of the power of apx>ointment, & submitted 
that he would thereby become entitled to a share 
of the trust fund. Lefts, contended that pltf. 
executed the deeil of revocation in 1880 in order 
that he might claim the share for his own benefit, 
& that his intention was to commit/ a fraud on 
the power : — Held : the done^i of a ])owcr might 
deal with it in any lawful way he plf^ased. He 
might exercise the power & reserve U) liimsolf a 
power of rtivocation. Although in this case by 
an accident, namely, the death of one of the 
objects of tin; power, the donee had derived 
benefit from the doing, he could not be regarded 
as having committed a fraud on the power, & 
upon executing a proper release lu; would be 
entitled to the share he claimed. — Hhirley v, 
Fisher (1882), 47 L. T. 109, 

Annotaiiovs : — ^Expld. Afi RadcllfTo, RadclItTe r. Bowoa, 

I189Ji 2 Ch. «62. Di^d. lie Jones' Scttlmt., Stunt u. 

Jones, 11915] 1 Ch. 373. 

1002. Appointee receiving other benefit — 

In addition to benefit under power.]— Execution 
of a power of appointment tp children, held good, 
though it extended to the issue of one of them, 
under the special circumstances of the case. 

I agree that the father cannot take any benefit 
to himself, but must appoint to a child or children, 
& cannot give any part or interest to a stranger. 
But if a further advantage is given to the child 
tlian he could have hiwi under the power, & the 
father sells to the child part of his own interest 
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in the estate ; this ct. will not weigh the quantum 
of the consideration paid for it, whether it was 
adequate to the advantage (Lord Habdwickb, 
C ). — Langston v. Blackmore (1755), Amb. 289 ; 
27 E. K. 194, L. C. 

AnnotiUums : — Apia. White V. St. Barhc (1813), 1 Vee. & B. 

399 ; Tucker v. Tucker, Tucker v. Sanger (1824), 13 

Price, fi07. CSonsd. Outten v. Sanger (1828), 2 Y. & J. 

4r»9. Distd. Morgan v. Gronow (1873), L. 11. 16 Eq. 1. 

Consd. Pc Tunior’a S. E. (1884), 28 Ch. D. 205. 

1003. Donee both appointee & object of 

power.] — The trustees of a deed had a discretionary 
power of distribution over a fund amongst a 
class of children, who in default took equally. 
There were originally five trustees, one of whom 
was a member of the class. After the death of 
the surviving trustee, three new trustees were 
appointed under a power, one of whom, A., was 
a member of tlie class. These three apportioned 
the fund, except a minute portion, amongst the 
thrc'O survivors of the children equally, including 
A. : — Held : the appointment of three trustees, 
instead of five, was not void, & the appointment 
of the f\md was good. 

I have great difficulty with regard to the 
trustt‘es. Is it not a fraud on a discretionaiy 
power to appoint the fund to yourself ? (Bomilly, 
M.IL).— Reid v, Reid (1802), 30 Beav. 388; 8 
Jur. N. S. 499 ; 10 W. R. 225 ; 54 E. R. 939, 
Anmtaiion : — Reid. TernpCKt v. Carneys (1888), .58 L. T. 221. 

1004. .] — Under a settlement the 

trust funds in a certain event were lo be held in 
trust for such persons & purposes and in such 
manner as the settlor should by deed or will 
appoint, so only tliat every such appointment 
should be made to or in favour of one oi* more of 
a specified class of persons, & in default of appoint- 
ment in trust for the members of the class equally. 
The settlor was herself a member of tlie class : — 
Held : it was competent to the settlor under the 
power to appoint the trust funds to heiself. — 
Taylor v. Allhusen, 119051 1 Ch. 529 ; 74 
L. J. Ch. 350 ; 92 L. T. 382 ; 53 W. R. 523. 

1005. .] — By the will & five codicils 

of testator real estates were settled to the use of 
his wife during widowhood, remainder to the use 
of A. for life, remainder to the use of the first & 
every other son of A. successively in tail male, 
remainder to the use of such person or persons of 
a special class os A. should by deed or will appoint, 
remainder in default of such appointment to B. 
for life, remainder to the fii*st & every other son 
of B. successively in tail male, with remainders 
over. 

A. was married but had no children. He was 
a member of the class, B. was not. Testator’s 
wife desiring that B. should not be excluded from 
succeeding to the estates, induced testator to 
make a sixth codicil by which he revoked the 
power of appointment ^ven to A. by the fifth 
codicil. On hearing of this A. had an interview 
with testator’s wife at which he gave her his 
written promise to leave the estates to B. on 
acquiring the power to do so if she would get 
testator to revoke the sixth codicil. Testator’s 
wife communicated this promise to the testator, 
who thereupon destroyed the sixth codicil. After 
testator’s death A. by deed appointed the estates 
to himself in fee on failure of his issue male. In 
an action by B. to enforce the promise : — Held : 
the ai^pointmont was fraudulent. & void, for that 
A. could not exercise the power *so as to interfere 
with B.’s right of succeeding to the estates. 
Qu, : whether the donee of an absolute & ex- 
clusive power of appointment in favour of a 


special class can bond fide exercise the power by 
appointing to himself, he being a member of the 
class. — Tharp v, Tharp, [1916] 1 Ch. 142 ; 85 
L. J. Ch. 162 ; 114 L. T. 495 ; 60 Sol. Jo. 176 ; 
on appeali [1916] 2 Ch. 205, C. A. 

1006. Revocation of appointment under 

limited power.] — ^Although the doctrine of fraud 
on a power does not apply to the release of a 
limited power, it applies to the revocation of an 
appointment thereunder. The donee cannot there- 
fore revoke a previous appointment with the 
avowe*d object of obtaining a benefit by that 
revocation . — Re Jones’ Settlement, Stunt v. 
Jones, [1915] 1 Ch. 373 ; 84 L. J. Ch. 400 ; 112 
L. T. 1067 ; 59 Sol. Jo. 364. 

Antecedent agreement by appointee to benefit 
appointor.] — See Sub-sect. 2, B. (a), post, 

(b) Covenants to exercise Powers in Particular 
Way, 

1007. Limited power exercisable by will — Validity 
of appointment in pursuance of covenant.] — Cof- 
fin V, Cooper, No. 1145, post, 

1008. .] — ^A father, who had a limited 

power of appointment over a fund by will only, 
among his children, made a will by which he 
appointed a sum of £5,000 to his son J., & the 
remainder among his other sons. A few weeks 
afterwards he executed a bond binding liimself 
that liis son J. should receive, either out of his 
own property or out of the fund subject to the 
power, the sum of £5,000 at the least. The father 
died without revoking his will: — Held: (1) the 
appointment was valid ; (2) a bond or covenant 
by the donee of a limited testamentary power 
that he will exercise it in a particular way is 
entirely void. 

It had been decided in various cases that such 
a power as this could be released, because, 
although in some sense it is fiduciary, it is fiduciary 
only to this extent, that the donee of the power 
cannot use it for any purpose of benefiting him- 
self or oppressing anybody else (James, L.J.). — 
Palmer v, I-^ocke (1880), 15 Ch. D. 294 ; 50 
L. J. Ch. 113; 43 L. T. 454; 28 W. R. 926, 
C. A. 

Annotations: — As to (1) Apld. lie Evened, Molitioux v, 

Everod, 11910] 2 Ch. 147. FoUd. Hr C-ooko, Wiuckley v. 

Winterton, [1922] 1 Ch. 292. Asto (2) Folld. Re Bradshaw, 

Bradshaw v. Bradshaw, [1902] 1 Ch. 436. Apld. Re 

Evored, Molineux r. Evm^d, [1910] 2 Ch. 147. FoUd. 

Re Cooke, Wincklcy v. Winterton, I1922J 1 Ch. 292. 

Refd. Tlobinson Ommanney (1883), 31 \V. B. 525. 

Generally, Refd. He A., [1904J 2 (Jh. 328. 

1009. Validity of covenant.] — Testatrix 

bequeathed a sum of £5,000 upon trusts for her 
nephew for life, & then for his wife for life. She 
then gave to her nephew a power of appointment 
by will over the £5,000 amongst his children ; &, 
in default of appointment, or subject to any such 
as should not be a complete & entire disposition 
of the whole sum, she gave the same to all her 
nephew’s children absolutely, to become vested 
at twenty-one or marriage. The nephew had 
five children, one of whom, a son, after attaining 
twenty-one, died unmarried & intestate. After- 
wards a daughter, who had also attained twenty- 
one, married, & on this occasion the father 
covenanted that he would, in exercise of the 
power, appoint by will to the trustees of her 
settlement one-fifth of the £5,000. The daughter 
also assigned to the trustees all that her fifth part 
or share in default of any testamentary appoint- 
ment of & in the said sum of £5,000. The father 
died without having exercised the power in any 
way. Upon the death of the widow, the trustees 
of the settlement claimed not only the sum of 
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£1,000, but also one-fifth of the remaining £4,000, 
as being a part of the fund which was not com- 
pletely & entirt'ly disposed of by the covenant of 
the appointor: — Held: (1) the covenant, though 
not actually performed, had been substantially 
satisfied ; & pltfs. were entitled to no more than 
£1,000. 

(2) Semble, a covenant by a fiduciary donee of 
a testamentary power, to exercise the power to a 
certain extent in favour of one of the objects of 
a power, is illegal & void. — T hacker v. Key 
(1869), L. 11. 8 Bq. 408. 

Annotations As to (2) FoUd. Palmer v. Locko (1880), 15 
Ch. D. 294 ; Re Bradshaw, Bradshaw v. Bradshaw, [1902] 

1 Ch. 436. Apld. Re Cooke, Wiiickley i\ Winterton, [1922] 

1 Ch. 292. 

1010. .j — Testatrix, having power to 

appoint by will a certain fund amongst all & 
every of her children, & their children, covenanted 
to appoint a certain sum to one child. She then, 
by her will, appointed that sum & appointed other 
parts of the fund to certain objects of the power, 
& bequeathed & appointed all the estate over 
which she had a disposing power to one object 
of the power. There were other objects of the 
power : — Held : all the appointments were bad, 
as being exclusive. Qu. : whether damages 
could be recovered for breach of such a covenant. 
— ^Bulteel V. Plummer (1870), 6 Ch. App. 1(50; 
39 L. J. Ch. 805 ; 23 J.. T. 753 ; 18 VV^ Ji. 1091, 
L. C. & L..T.T. 

AnnoUUions : — Consd. ]*Hlmor v. Ijocko (1880), 15 Oh. D. 
294 ; Re Bmdshaw, Bradshaw v. Bradshaw', 11902] 1 Ch. 
436. 

1011. .]— Palmer v, Locke, No, 1008, 

ante, 

1012. .] — (1) The donee of a special 

power to appoint by will among children, wliich 
is a fiduciary power, is intend(‘d to Ac should keep 
the ordinary exerciser of it under his control until 
the moment of his dcatli ; he cannot, in antici- 
pation of his last will, validly covenant that it 
shall be exerensed in a particular way. 8uch a 
cov(;na.nt is bad, as calculated to defeat the 
object of the creation of the power. 

(2) Such a covenant being bad cannot be sued 
upon even if made in a deed or deeds of family 
arrangement. It is not analogous to the release 
of a i)ower of this kind, which depends upon a 
foundation of its own. — He Bradshaw, Bradshaw 
V. Bradshaw, [1902 J 1 Ch. 436; 71 L. J, Ch. 
230; 86L. T. 253. 

Annotations: — As t/j (1) FoUd. Re Cooke, Winckloy v, 
Winterton, [1922] 1 Ch. 292. As to (2) Refd. Re Evored, 
Molinenx v. Evci’e<[ (1910), 79 L. J. Ch. 465. Generally, 
Reid. Re Bt'ales’ Settlint., Barrett v. Bealen, [1 90.51 1 Ch. 

' 2.56 ; Re Oliver’s Settlmt., Evered v. Leiffh, [190.5] 1 Ch. 

191 ; Re Wright, Whitworth v. Wright, [1906J 2 Ch. 288 ; 
Re Nash, Cook v. Frederick, [1910] 1 Ch. 1 ; Re OgUvic, 
Ugllvle V. Ogilvie, [1918] 1 Ch. 492. 

1013. .]~The donee of a special 

testamentary power of appointment covenanted 
by deed to appoint to her son out of a trust fund 
not less tlian £4,000, & not to revoke that apx>oint- 
ment. There was no covenant t(5 leave un- 
appointed such part of the trust fund as would, 
together with any sum actually appointed, make 
up the covenanted sum. The donee of the power 
executed a will by which she appointed to her son 
not less than £4,000, but aftei-wards executed 
another will, revoking the lirst, by which she 
appointed a sum of less than £4,000 ; — Held : the 
covenant to appoint not less than £4,000 was not 
a fetter on the power of appointment which 
prevented the donee of the power afterwards 


PART VI. SECT. 3, SUB-SECT. 2.— 
B. (a). 

1018 i. Appointment void.] — Hut- 


AND Fraudulent Appointments. 509 

exercising it so as to defeat the covenant ; the 
covenant to appoint in a particular way was 
void, & tlie covenant not to revoke the appoint- 
ment, though negative in form, was in substance 
& in fact a covenant to exorcise a testamentary 
power in a particular way & was also void. — lie 
Cooke, Winckley v, Winterton, [1922] 1 Ch. 
292 ; 91 L. J. Ch. 273 ; 126 L. T. 598 ; 60 Sol. Jo. 
351. 

1014. Covenant not to revoke executed 

will.] — An unmarried woman, having a power of 
appointing a sum of money, by will, made a will 
appointing it to a mtgee., &; covenanted not to 
revoke the will. She afterwards became bkpt. & 
obtained her discharge. After her discharge she 
revoked her will & made another appointing the 
sum of money to another pei*son : — Held : the 
covenant not to revoke the will was divisible, 

& was not wholly void, although in one alternative 
it was in restraint of marriage. — Robinson v, 
Ommanney (1883), 23 Ch. 1). 285 ; 52 L. J. Ch. 
440 ; 49 L. T. 19 ; 31 W. R. 525, C. A. 

Annotations: — Reid. Re Lawloy, Zul8c*r u. Lawloy, [1902] 

2 Ch. 799. Mentd. Morgan y. Hardy (1886), 17 Q. B. D. 

770 ; In the Estah- of Hoyn, Walker v. (laHkill, [19141 P. 

192; Re Lind, Industrials Fluanco Hyndlcato v. Llud, 

[191.5] 2 Ch. 34.5. 

1015. Action for breach of covenant.] — 

Bulteel V. Plummer, No. 1010, ante. 

1016. .] — He Bradshaw, Bradshaw 

V. Bradshaw, No. 1012, atde. 

1017. Enforcement of covenant — Specific 

performance.] — The ct. will not decree specific 
I)erforman(u? of a cf)nlraci to leave property by 
will entered into by a mere donee of a testamentary 
|)6wer of apx)ointnient. 

By a marriage settlement, executed in 1867, 
the Imsband & wife sevcuuHy <;ovenautod that all 
projRuty whatsoever wlikdi the wife or the husband 
in her right should at any time during the cover- 
ture become possessed of oi* entitled to in any 
manner whatsoever should be settled, & that any 
power of appointment of which she might then 
or at any time thereafter during such coverture 
be the donee, should, if executed by her, be 
executed only in favour of the trustees of the 
settlement. During the coverture she became 
the donee of a general testamentary ])ower of 
appointment over a sum of stock whicli, by her 
will, she exercised in favour of i)er8ons otlKsr than 
the trustees ; — Held : th(i covenant could not be 
sx>eciUcally enforced, but the tru.stees were entitled 
to rccovtii* by way of damages from the wife’s 
exors. to the extent of her tissets the value of the 
property which would have comti to the hands of 
the trustees if the appointment actually made 
had been in their favoui’ ; & the axq>ointed fund 
was assets for the payment of her debts. 

Qu. : whether the husband wfis liable under his 
personal covenant. — He Parkin, Hill v. Schwarz, 
11892] 3 Ch. 51U ; 62 L. J. Ch. 55 ; 07 L. T. 77 ; 
41 W. R. 120 ; 36 Sol. Jo. 647 ; 3 R. 9. 

Annotations : — Apld. Re Lawloy, Zalscr v. Lawloy, [1902] 

2 Ch. 799. Reid. Rc Evowd, Mollucux w. Bvorod (_1910), 

79 L. J. Ch. 46.5 ; Re Cavondifih Browuo’a Sottlnit. Trusts, 

Hornor v. iiaw]o (1916), 61 Sol. Jo. 27. Mentd. In the 

Estate of Hoys, Walker v. Ganklll, [1914] P. 192. 

B, Antecedent Agreement by Appointee, 

(a) To benefit Appointor. 

1018. Appointment void.] — Parmer v. Martin, 

No. 630, ante. 

1019. .] — If the donee of a power appoints 

the fund to one of the objects of the power, under 


CHINS V. Hutchins (1876), 10 I. II. Eq. i k. Appointment not void.] — Skslton 
463.— -IR. V. Flanagan (1867), 1 I. R. Eq. 362.— 

1018 ii. .] — Duggan v. Duggan I 

(1880), 7 L. R. Ir. 152.— IR. I 
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{a) d: jb).] 

an understanding that the latter is to lend the 
fund to tlie former, although on good security, 
the appointment is bad. — ^Arnold v, Hardwick 
(1835), 7 Sim. 343 ; 4 L. J. Ch. 152 ; 58 E. R. 
860. 

Annotatim : — Refd. Asldiam t?. Barker (18r).3), 17 Boav. 37. 

1020. .] — A person being by his marriage 

settlement tenant for life of an estate in Ireland, 
held on lease for lives renewable for ever, with 
power of appointment to one or more of the 
children of the marriage, — ^the estate in default of 
appointment to go to tlie first and other sons 
successively in tail male, — ^by deed poll, dated 
Jan. 14, 1804, appointed to his eldest son an 
estate in tail male ; & by indenture of lease, 
executed four days after, the father & son, in 
consideration of £1,600, to be applied in paying 
debts on the estate, & renewal lines then due, 
demised part of it for lives. By a deed dated 
Dec. 1807, the son, in consideration of debts paid 
for him by the father, & in discharge of the trust 
& confidence reposed in him, conveyed the estate 
& all his interest therein to the father & his heirs. 
The father, by his will made after the death of 
the eldest son without issue, devised the estate — 
charged thereby with certain legacies — ^to the use 
of Ids t^Vo surviving sons & theii* respective issue, 
in equal portions, as tenants in common :—Held : 
the execution of the lease for £1,600 by the father 
& son so soon after the deed of ai)pointment, & 
the circumstances appearing on tl ose deeds & 
on the deed of reconveyance of 1807, raised such 
suspicions of the validity of the appointment, as 
required the ct,, before it could adjudicate on the 
father’s title to dispose of the estate, to direct an 
inquiry whether that appointment was a bond 
fide execution of the power. — Jackson v, Jackson 
(1840), 7 Cl. & Fin. 977 ; West, 575 ; 7 E. R. 
1338, II. L, 

1021. .J — (1) The donee of a power of 

selection cannot lawfully exercise his power in 
such a manner, as to secure an advantage, to 
himself, by any stipulation or arrangement with 
the appointees in whose favour the power is 
exercised. 

(2) The burden of proving the invalidity of an 
appointment lies on the person who seeks to set 
it aside, & not only the deed, but the whole 
matter, & all tlie accompanying facts, must be 
examined, in order to ascertain the real nature & 
character of the transaction. — ^Askham v. Barker 
(1853), 17 Beav. 37 ; 22 L. J. Ch. 769 ; 21 L. T. 
O. S. 204 ; 1 W. R. 279 ; 61 E. R. 945 ; previous 
proceedings (1860), 12 Beav. 499. 

Annotation : — Generally, Beld. Roaoli v. Trood (1870), 3 

Cb. D. 429. 

1022. .] — had a power of appointment 

in favour of his children of an estate of which he 
was tenant for life, & was proved to have expressed 
an intention of exercising it in favour of his 
daughter. Although he had no power of leasing, 
he had executed a lease which had become vested 
in G., to whom P. then agreed to execute a new 
lease. A joint bond to indemnify G. against the 
consequences of the determination of the lease 
by P.’s death was executed by P. & by his 
daughter, & on the same day a will, prepared by 
the solr. who had prepared the bond, was executed 
by P., whereby ne appointed the estate to his 
daughter exclusively, & at the same time G. 
surrendered the old lease, & a new one was 
executed to him for the remainder of the former 
term. P. afterwards died, & one of his sons filed 
a bill to have the appointment declared void, as 


being the result of a corrupt bargain between P. 
& his daughter : — Held ; the will formed no part 
of the arrangement with reference to the lease & 
the bond, & the bill was accordingly dismissed. — 
PrcKLBS V. Pickles (1861), 31 L. J. Ch. 146 ; 4 
L. T. 766 ; 7 Jur. N. 8. 1065 ; 9 W. R. 763, 
L. JJ. 

1023. .] — Cuninohame v, Anstruther, 

No. 303, ante, 

1024. .] — ^A wife obtained c^ainst her 

husband, who was the donee of a special power to 
appoint a fund of £60,000 amongst his children 
or remoter issue, a decree nisi for the dissolution 
of their marriage. Negotiations ensued for the 
compromise of the wife’s claim to permanent 
alimony, & ultimately terms of settlement were 
signed by which (inter alia) the husband agreed 
to appoint more than half the £50,000 fund to 
the only cliild of the marriage. It was in evidence 
that the husband was at the time desperately 
anxious to have the decree nisi made absolute at 
the earliest possible moment so that ho might be 
free to remarry, that the wife’s legal adviser was 
aware of this, & that it formed an important 
element in the negotiations, during which the 
husband was pressed to make a far larger appoint- 
ment than he had originally proposed. The terms 
of settlement were confirmed by the Divorce Ct. 
& the decree nisi made absolute. Afterwards 
the husband only executed the appointment on 
advice that the Divorce Ct. would, if necessary, 
order him to do so, & that, if he then still refused 
to make the appointment, he might be committed 
for contempt of ct. : — Held : in the absence of 
evidence that the wife had accepted a smaller 
annuity by way of alimony in consideration of 
the increased appointment to her child, the 
appointment was not rendered invalid by reason 
of its execution in pursuance of an a^eement 
entered into as part of the negotiations as to 
alimony, but the appointment was a fraud on 
the power as having been made by the donee in 
pursuance of an agi*eement entered into by him 
to obtain a personal benefit for himself — namely, 
freedom to remarry. — Cochrane v, Cochrane, 
[1922] 2 Ch. 230 ; 91 L. J. Ch. 605 ; 127 L. T. 
737 ; 38 T. L. R. 007 ; 06 Sol. Jo. 522. 


(b) To benefit Stranger, 

1025. Appointment void.] — A man makes his 
son by the first wife agree to a provision for a 
second wife, & the issue of that marriage. This 

E rovision being in the son’s own wrong, & he 
eing at this time ignorant of his right, the agree- 
ment is a fraud upon him, & he shall not be held 
to a performance of it. — Scrope v, Opfley (1736), 

1 Bro. Pari. Cas. 270 ; 2 Bq. Cas. Abr. 54 ; 1 
E. R. 565, H. L. 

AnnoUxliona : — Oonid. Horvey v. Horvey (1739), 1 Atk. 501 ; ^ 
Zouch d.* Woolston r. WoolHton (1761), 2 Burr. 1136; 
NotUdge V, Dering, Kaban v. Dering, [1910] 1 Ch. 297. 

1026. .] — ^Voluntary settlement of personal 

property, in trust for such one or more ^f his 
children as the settlor shall appoint. Appoint- 
ment to one child, exclusively, upon a secret 
understanding that that child shall reassign a 
part of the fund to, or in favour of, a stranger. 
This appointment is a fraud upon the settlement ; 

& void, not only to the extent of the sum assigned 
back, but in toto. Bill, by purchaser for valuable 
consideration, without notice under this appoint- 
ment, dismissed as against the person entitled 
under the settlement hi default of appointment, 
such person having also the legal estate in the 
fund which was the subject of the appointment. 
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^ E^^B*801 *’■ 1 Mer. 620 ; 

^’* l^«'vlt‘y (1854), Kay, 242. 
vOUiSu. Boddoes t. Puarh (1851)1 iiis am 

^pham «. PorUand (18B3), i d” & kJ^.' m.' 

L J W inV-^A^i, (1835), 4 


C&ledlfuihl/in Cli. 

1027. — — .]_A., being tenant for life, with 

reminder to lus ehddren as he might appoint, & 
being mdeb^ to one of the trustees of the fund, 
Mon after eldest son came of age, he executed 
the power in his eldest son’s favour, & the whole 
fund was retaiMd by the tiustee in satisfaction 
or the <lebt. The son, wlio was twenty-three 
years of age, executed to the trustees a release of 
ail claims in respect thereof, & eighteen years 
afte^ar^, he, in conjunction with a younger 
brother & sister, filed a bill against the trustees, 
to set aside the transaction. The et. declared the 
whole transaction fraudulent & void. The trustees 
were ordered to restore the fund, & the father 
was also held responsible. — Wade v, Cox (1885), 
4 L, J. Oh. 105. ' 

1028. .] A., being desirous of voluntarily 

settling property on the female descendants then 
in existences of C., by de(*d reciting tills desire & 
thati certain persons therein named were the only 
descendants then in life of 0., settltHi a part of the 
property on the persons so named, & resi'rved to 

^ power of appointing the remaining part 
of the property amongst such several persons 
before^ named, which, in default of appointment, 
w^ given to those several pei*sons named ; he 
afterwards discovered that there were other 
descendants in existence of C,, who liad been 
omitted, &, to remedy the omission, he appointed 
a part of the fimd to an object of the power, upon 
his executing bonds for the payment to the 
persons newly discovered, of the amount when 
received ; — Held : the appointment was void, k 
the ct. would not, in a suit to have the rights of 
the parties to the appointed fund declared, 
determine whether the case was such as to entitle 
the parties to have the settlement reformed 
a^ording to the intention of the settlor.— L ee v, 
Fernie (1839), 1 Beav. 483 ; 48 E. li. 1027. 

7^*1 "I he donee of a power of appoint- 
nient of a fund among her children, to whom the 
fund was lifted in default of appointment, had 
only two daughter's, & apportioned nearly the 
whole of the fund to one of them who was un- 
ma^ed, on an understanding, but without any 
positive agreeinent, that the appointee would 
resettle one moiety of it on trusts for the separate 
use of the other daughter who was married, 
exclusively of her hmband, &, aft(?r her death, 
on ti’usts for her children. A resettlement was 
accordingly made without the privity of the 
married daughter, who did not hear of the trans- 
action until several years afterwards : — Held : on 
the suit of her husband, the appointment was 
invalid, & a settlement was directed to be made 
of the married daughter’s share. — Salmon v. 
Gibbs (1849), 3 De G. & Sm. 343 ; 18 L. J. Ch 
177 ; 12 L. T. O. S. 470 ; 13 Jur. 365 ; 04 E. R. 
608. 

JnTU^tion : — ReW. Topbam v. Portland (1863), 1 De G. J. 

& aw, 517. 

1030. .] — (1 ) An absolute appointment was 

made to an object of a power, under a prior 
“ iinderstanding ” between the appointor & ap- 
pointee, to hold in “ trust ” for persons, some of 


wliom were objects &; some not: — Held: the 
whole wiw void. 

(2) A parent had a potver to appoint to children 
alone. She appointed to two cliildren abso- 
lutely. The next year the appointees settled the 
property on children & grandchildren of the 
parent, by a deed reciting that, when the appoint- 
ment was made, it was understood, between the 
appointor & appointees, th^ the latter should 
consider themselves as possessed of the property 
upon the trusts of the settlement : — Held : the 
transaction was a fraud on the power &> wholly 
void.— B ibley V, Biri^y (1858), 25 Beav. 299: 
27 L. J. Ch. 509 ; 31 L. T. O. S. 100 ; 4 Jur. 
N. S. 315 ; 0 W. R. 400 ; 53 E. R. 051. 
-4?)wo<o/ion«;— Consd. Topham v. Portland (1862), 31 Boav^ 
525. Reid. lie Timier^s S. E. (1884), 28 Ch. D. 205. 

1031. — ^ — .] — A father & mother having under 
their marriage settlement power to appoint real 
estate to their children appointed it to two of 
their cliildren upon the understanding that the 
latter would resettle the property in favour partly 
of ^ the children & partly of remoter issue not 
objects of the power : — Held : the appointment 
was a fraud on the power. — P ryor v. PryDr 
( 1864), 2 De G. J. & 8m, 205 ; 4 New Rep. 82 ; 
33 L. J. Ch. 441 ; 10 L. T. 300 ; 10 Jur. N. 8. 003 ; 
12 W. R. 781 ; 40 E. R. 353, L. JJ. 

Cm\vHhay, {>a\VHluiy r. CrawHhay 

RCxd. lie 


0800), 43’ Ch. D. 015. 
28 Ch. 1). 205. 


Tiinier’H S. E. (1884), 


1032. ,] — -Tlio donee of a power of appoint- 

ment amongst his children exercisable by deed or 
will having om^ son & one daughter by will in 
1802 made a valid appointment to the daughter 
^ the whole fund subject to the power. By a 
French settlement not under seal, made in I860 
upon the marriage of his daughter, he purported 
to appoint the whole fund to her, reserving to 
himself the power of disposing of a life interest 
m a portion of the fund in favour of his second 
wife ; & by a holograph codicil dated in 1871 
made in Franco, &| unattested after rccitingl an 
arrangement made when his daughter was mairied 
between himself, his daughter, & her intended 
husband that such second wife should have such 
provision he in elTect appointed that if his daughter 
& her husband should carry out tliis arrangement 
they should have the whole of the fund. This 
codicil was admitted to probate under 24 & 25 
Viet. c. 114 : — Held : (1 ) the appointments by 
the settlements & codicil were frauds upon the 
power ; (2) the arrangements made by the settle- 
ment codicil involved a threat to revoke the 
will if they were not carried into effect & conse- 
quently the will being an ambulatory instrument 
was vitmted & became a fraud upon the power 
although at the date of its execution it was not 
open to objection.— 72e Kirwan’s Trusts (1883), 

oo S- S* L. J. Ch. 952 ; 49 L. T. 292 ; 

o2 W. R, 681. 

<0 (2)^nid, Poucy v. Ilordem, flDOO] 

} rfe* O^ierally, Reid. Hummel v. Hummel, (1898) 
BarrottH v. Young, [1900] 2 Ch. 339 ; Jit 
Priw, Toi^ln r. batter, (1900] 1 Ch. 442 ; He Simpson, 
gmtts V. Church J^Jonaiy 8oc., flfllOJ 1 Ch. 502 ; He 
WllJcli^nJ Settimt., Butler v. WlUdnson, fl917J 1 Ch. 

f Gib 

1033. .1 — ViANT V, Cooper, No. 856, ante. 

1034i. .] — Evans v, Nevill (1908), Times^ 

Feb. 11, C. A. 

1036. .] — ^A lady had power under her 

mamag(3 settlement to appoint to one or more 
of her children exclusively of the other or others 
of them. Bhe hod two children, a son & a daughter, 
& she appointed the whole property to the daughter 
on condition that the daughter settled the property 
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as to one moiety on herself & her children & as to 
the other moiety on the son, his wife, & cliildren : — 
Held : the appointment was a fraud upon the 
power. — Knowles v, Morgan (1909), 64 Sol. Jo. 
117. 

1086. .]—Be Boileau’s Will Trusts, 

[1921] W. N. 222. 

1087. Independent contemporaneous settlement 
by appointee of appointed fund.]— -Trustees of a 
fund, having a power to appoint the same to such 
one or more of several objects of the power as the 
trustees should select, appointed the fund to 
trustees, of whom A., one of the objects of the 
power, was one, upon trusts to be declared by a 
subsequent deed ; & by that deed, to which A. 
& all the trustees were parties, the trusts ot the 
fund were declared to be for the benefit of A. for 
life, with remainder, in equal shares, amongst 
four other of the objects of the power, subject to 
such limitations, in respect of the interests in their 
respective shares, to be taken as between them- 
selves, their wives & issue, respectively, as A. 
should appoint. A., by will, limited the share of 
one of the appointees to trustees for the appointee, 
his wife & children, the wife not being an express 
object of the original power : — Held : the appoint- 
ment was an effectual execution of the power, 
being equivalent to an appointment to A., & a 
subsequent <& independent settlement by A. of 
the fund which A. acquired by such appointment. 
— -OOLDSMID V. Goldsmid (1842), 2 Hare, 187: 
12 L. J. Ch. 1 13 ; 7 Jur. 11 ; 07 K. R. 78. 

•— Conad. Pryor v. Pryor (1803), 32 L. J. Ch. 

731. Apld. Whitting r. Whitting (1908), 53 Sol. Jo. 100. 

1088. — .] — Real estate was vested in trustees 
under a will, upon trust as to one moiety to pay 
the rents to A. for life, & after his death to convey 
it to & among his children who should attain 
twenty-one, & if he had no such child then on the 
trusts of the other moiety, & as to the other 
moiety on similar trusts for B. & his children. 
The will empowered the trustees if they should 
think fit to convey the shares of A. & 13., or either 
of them, to them in fee. In 1882, A. & B., the 
younger of whom was the age of sixty-two, 
neither of whom had any child, having incumbered 
their interests, & being pressed by their mtgees., 
applied to the trustees to exercise the power of 
giving them their shares of the estate in fee. An 
arrangement was made between A. & B. & the 
trustees that the trustees sliould, in exercise of 
their power, convey the estate to A. & B., as 
tenants in common in fee, & that, subject to such 
mtges. as should be approved by the trustees for 
raising money to pay off the existing mtges., a 
part of the pi'operty should be settled upon trusts 
which gave A. & B. respectively powers of appoint- 
ment in favour of their respective children & 
remoter issue, & powers of jointuring their wives. 
The trustees accordingly conveyed to A. & B., 
as tenants in common in fee, & the resettlement 
which vested the equity of redemption in new 
trustees, with a power of sale, upon the trusts 
which had been arranged, was made by a deed 
which recited tliat the trustees hajd exercised the 
power on condition that the settlement should be 
made : — Held : looking at all the circumstances 
of the case, it was not shown that the bargain for 
the resettlement induced the appointment, or 
if the bargain had not been entered into, the 


appointment would not have been made, & the 
appointment & settlement were therefore valid. — 
Re Turner’s Settled Estates (1884), 28 Ch. D. 
20.6 ; 54 L. J. Ch. 690 ; 52 L. T. 70 ; 33 W. R. 
265, C. A. 

1089. .] — (1) Under a power to appoint to 

children an appointment was made by deed poll 
to trustees upon the trusts of a contemporaneous 
settlement on the marriage of one of the daughters. 
This settlement, to which the daughter was a 
party, declared trusts for the daughter for life, 
with limitations over to her husband & children : 
— Held : the appointment was good, being equiva- 
lent to an appointment to the daughter & a settle- 
ment by her. 

(2) Another appointment was made in favour 
of another daughter already married, & in this 
case the deed of appointment itself declared 
trusts in favour of the daughter, her husband 
& children : — Held : this appointment was 
bad ; but on the evidence of * intention the 
appointment was rectified. — DXniel v. Ark- 
wright, Courthorpe V. Daniel, Daniel v. 
Courthorpb (1804), 2 Ilcm. & M. 95 ; 4 New 
Rep. 418 ; 11 L. T. 18 ; 10 Jur. N. S. 764 ; 71 
E. R. 396. 

Antwiaiiona : — As to (2) Reid. Re Turner's S. E. (1884), 28 

Ch. D. 205. Generally, Mentd. Bonhote v. Heuderson, 

11895] 1 Ch. 742 ; Rake v. Hooper (1900), 83 L. T. 069. 

1040. .] — Pryor v. FIiyor, No. 1031, ante. 

1041. Appointment & settlement in same 

instrument.] — Under a power to appoint among 
children interests may be given to grandchildren 
by way of settlement with the concurrence of their 
mother, an object of the power, & her husband. — 
White v. St. Barbe (1813), 1 Ves. & B. 399 ; 35 
E. R. 155. 

Annotations : — Consd. Tucker v. Tucker, Tucker v, Sanger 

(1824), 13 Price, 607 ; Cutton v. Sanger (1828), 2 Y, & J. 

459. Apld. Re Gosset’s Setilmt. (1854), 19 Beav. 529 ; 

Fitzroy v. Richmond (No. 2) (1859), 27 Beav. 190. Confld. 

Re Pocock’s Policy (1871), 6 Ch. App. 445. Apprvd. 

Cuninghamo v. Anstruther (1872), L. R. 2 Sc. & Div. 

223. Distd. Morgan v. Gronow (1873), L. R. 16 Eq. 1. 

Retd. Re Tumor’s Settlmt. (1884), 52 L. T. 70. Mentd. 

I'urdew v. Jackson (1824), 1 Russ. 1 ; Honner v. Morton 

(1826-28), 3 Russ. 65. 

1042. .] — A tenant for life had a power 

to appoint to children. By a post-nuptial settle- 
ment, to which liis married daughter & her husband 
were parties, he appointed the reversionary interest 
of stocks to the daughter & her husband & 
children : — Held : the appointment to the husband 
& grandcliildren was valid. — Be Gosset’s Settle- 
ment (1854), 19 Beav. 529 ; 52 E. R. 456. 
Annoiaiion : — Mentd. Re Fox, Wodehouse v. Fox, [1904] 

1 Ch. 480. 

1043. .] — A., a tenant for life, had 

a power of appointing a fund amongst her children. 
Tliere being only one object of the power, viz., 
C., who was a married woman, an arrangement 
was come to between A. & C. & her husband, 
whereby the whole fund was appointed to C. & 
then resettled, giving an interest to C.’s children 
& to E., a stranger. The husband survived : — 
Held : the transaction was binding on him & his 
representatives. — Wright v. Goff (1856), 22 
Beav. 207 ; 25 L. J. Ch. 803 ; 27 L. T. O. S. 179 ; 
2 Jur. N. 8. 481 ; 4 W. R. 522 ; 52 E. R. 1087. 
Annotaiion : — Reid. Re Tumor's S. E. (1884), 28 Ch. D. 205. 

1044. .] — Parents had life interests 

in a sum of money, with power to appoint it bo 
their children. On the marriage of an infant 
daughter, by a settlement to which she & her 
intended husband were parties, the parents 
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appointed the reversionary fund to trustees, on 
trust for the daughter, the intended husband & 
the children of the marriage. The daughter & 
her husband survived the parents : the 

appointment to the husband & children, though 
not objects of the original power, was valid, 
notwithstanding the infancy of the daughter. — 
Fitz Roy v. Richmond (Duke) (No. 2) (1859), 
27 Beav. 190 ; 28 L. J. Ch. 752 ; 33 L. T. O. S. 
267 ; 6 Jur. N. S. 971 ; 54 E. R. 74. 

Annciation Reid. Re Turner’s S. E. (1884), 28 Ch. D. 205. 

1045. .] — The donees of a power of 

appointment appointed to their son, an object of 
the power, foi life & then to any wife of such son, 
the wife not being an object of the power, for her 
life. The son was a party to the deed of appoint- 
ment : — Held : the appointment to the wife was 
good, as the deed operated as a settlement by the 
son of the appointed fund. — Whitting v. Whit- 
ting (1908), 53 Sol. Jo. 100. 

Annotations : — Mentd. Re Nash, Cook v, Frederick, [1909] 

2 Ch. 450 ; Re Park’s Settlmt., Foran v. Bnioe, [19141 

1 Ch. 595 ; Re Bullock's Will Trusts, Bullock v. Bullock, 
[19151 1 Ch. 493 ; Re Qaruham, Taylor v. Baker, [1916] 

2 Ch. 413. 

C. Purpose Foreign to Power. 

1046. Whether appointment void.] — Wherever 
a power is given giving dominion over property 
for a specified purpose, the ct. requires that it 
shall be exercised with a view only to effecting the 
legitimate purpose of the power. If it be used by 
the donee for other purposes, from any ill motive, 
this is a fraud on the power. — Robertson v. 
Norris (1857), 1 Giff. 421 ; 30 L. T. O. 8. 253 ; 

4 Jur. N. S. 155 ; 05 E. R. 983 ; on appeal^ 4 
Jur. N. 8. 443, L. C. 

Annotations: — Re!d. Pooloy’s Trustee v. Whetham (1886), 
33 Ch. D. 111. Mentd. Thurlow v. Mackeson (1868), 

9 B. & S. 975 ; Nash v. Eads (1880), 25 Sol. Jo. 95 ; Martin- 
son V. Clowes (1882), 21 Ch. D. 857 ; Warner v. Jacob 
(1882), 20 Ch. D. 220 ; Farrar v. Farrar’s (1888), 40 Ch. D. 
395 ; White r. City of London Brewery Co. (1888). 39 
Ch. D. 559 ; Colson v. Williams (1889), 68 L. J. Ch. 539 : 
Bolton V. Bass, Ilatclill & Gretton, [1922] 2 Ch. 449. 

1047. .] — Portland (Duke) v. Topham 

(Lady), No. 963, ante. 

1048. Appointee ignorant of fraud.] — 

Where the donee exercises a power of appoint- 
ment in favoui* of one of several objects of the 
power, with a view to the benefit of a stranger, 
the appointment is fraudulent & void, even 
although the appointee is ignorant of the fraud, 
& the motive of the donee is not morally wrong. 

Where a married woman having a power to 
appoint a fund, of which she received the income 
for her life, among her children, appointed the 
whole fund at her death to her eldest daughter, in 
order that thereout the daughter should benefit 
her father, but the daughter was not informed of 
the mother’s intention until after her mother’s 
death : — Held : such appointment was void. — 
He Marsden’s Trust (1859), 4 Drew. 594 ; 28 
L. J. Ch. 906 ; 33 L. T. O. S. 217 ; 5 Jur. N. S. 
590 ; 7 W. R. 520 ; 62 E. R. 228. 

Annotations: — Folld. Topham v. Portland (1862), 31 Bear. 
525. Oonsd. Hankinsr v, Barnes (1864), 3 New Rep. 660 ; 
Topham v. Poland (1869), 5 Oh. App. 40. Diitd. Roach 
V. Trood (1876), 3 Ch. D. 429. Expld. Re Crawshay, 
Crawshay v. Crawshay (1890), 43 Ch. D. 615. Reid. 
Henty v. Wrey (1882), 19 Ch. D. 492. 

1049. .] — Topham v. Portland 

(Duke), No. 965, ante. 

1050. Appointee not party to execution — 

Subsequent acquiescence.] — Roach v. Trood, No. 
855, ante. 

1051. Appointment with forfeiture clause — 
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Forfeiture on specified marriage.] — ^Testatrix, by 
will, dated in 1845, limited to a daughter an 
exclusive power of appointment by will amongst 
her children. The daughter, by her will, daW 
in 1874, in exercise of the power, appointed the 
fimd amongst the objects of the power in certain 
shares, giving to two of her daughters life interests 
only, & declared that if either during her life or 
after her death any son or daughter of hers should 
marry a person who did not profess the Jewish 
religion, or was not bom a Jew though converted 
to Judaism, or should forsake the Jewish & adopt 
the Christian, or any other religion, then such son 
or daughter should forfeit all share in the fund, & 
in case of forfeiture the forfeited share was to 
accrue & go over to the other or others of the 
children living at the time of the forfeiture. J., a 
son of the appointor, married a Christian in his 
mother’s lifetime, but without her consent. Pltf., 
one of the two daughters of the appointor, to 
whom a life interest only was appointed, became a 
Christian after the mother’s death. Both J. & 
pltf. were born after the death of the creator of 
the power: — Held: (1) the forfeiture clause was 
not void as against public policy ; (2) it was 

effectual as to the shares of children marrying 
Christians or becoming Christians during the 
lifetime of the appointor, & therefore the share of 
J. was forfeited ; (3) the forfeiture clause must be 
read in conjunction with the gift over, & there- 
fore, so far as it affected, after the death of the 
appointor, the share of a child born after the death 
of the creator of the power, it was void for remote- 
ness, whether such share was appointed for life 
only or absolutely, & consequently pltf. had not 
forfeited her share. — Hodgson v. Halford (1879), 
11 Ch. D. 959 ; 48 L. J. Ch. 548 ; suh nom. Re 
Lyon, Be Jacobs, Hodgson v. Halford, 27 
W, R. 545. 

Annotation FoUd. Watnwrigbt v. Miller, [1897] 2 Ch. 255. 

1052. Forfeiture on change of religion.] 

— ^By a settlement made in 1847 on the marriage 
of W. property was settled upon trust to pay the 
income of W. for life, & after lier death for such 
one or more of the children of the marriage in 
such shares & subject to such conditions & limita- 
tions & in such manner os W. should appoint by 
deed. There were three children of the marriage, 
T., J., & H., & in 1890 W. by deed appointed that 
after her death one-third of the property should 
be held in trust for T., another third in trust for 
J., & as to the remaining third upon trust to pay 
the income to H„ if not then a member of the 
Roman Catholic Church or of any sisterhood, or 
until she should become a member of either, &, 
subject as aforesaid, as to the capital & income, 
to T. & J. W. died in 1893, & in 1896 H. became 
a member of a sisterhood ; — Held : the appoint- 
ment of 11. ’s third was not a fraud on the power. — ^ 
Wainwright V. Miller, [1897] 2 Ch. 255 ; 66 
L. J. Ch. 616 ; 70 L. T. 718 ; 45 W. R. 652 ; 41 
Sol. Jo. 561. 

Annotation : — CdUd. Re Gago, Hill v. Gagro, [1898] 1 Oh. 498. 


Sub-sect. 3. — ^Proof of Fraud. 

1053. Necessity for proof.] — am willing to 
admit the general principle, that if a father having 
a power of appointment among his children, 
thin^ proper to exercise it in a way, which on the 
face of it appears to be for the benefit of the 
cMldren, but is in reality more or less exclusively 
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for his own, the transaction cannot stand ; but, 
until the ct. has information before it of the value 
of the copyhold, & the amount of the ultimate 
surplus, it is not in a situation to say the trans- 
action is unfair or even suspicious. \^atevcr the 
transaction may have been, if there is no evidence 
^ impeach it, how is it possible for the ct. to 
interfere ? On the face of the deed everything is 
stated with the most minute particularity, & as 
there is nothing to show it is not a fair family 
arrangement, there is no reason why the ct. should 
not make the usual decree for a sale (Shad well, 
V.-C.).—TJttekm:ere v. Williams (1838), 2 Jur. 
838. 

1054. J-T-By a post-nuptial marriage settle- 

ment property in the funds belonging to the wife 
was settled in trust for the husband & wife for 
their lives & the life of the survivor, & then for 
such one or more exclusively of the others or other 
of the children of the marriage, in such parts & 
shares, etc., as the wife should by deed or will 
appoint. There were four children of the marriage. 
The husband died, & the wife appointed the whole 
fund, & assigned her life interest therein to the 
eldest child, ^ daughter, who had attained the age 
of twenty-one, but who, together with the other 
children, was living with her mother : — Held : 
the appointment & assignment were valid, & a 
trustee refusing to join in the transfer of the fund, 
pursuant to the appointment, was not allowed bis 
costs of a suit brought against him by the daughter 
to compel the transfer, though, under all the 
circumstances of the case, he was not decreed to 
pay the costs of the suit. 

If it can ever be shown that this deed was 
executed from improper motives, those who are 
mterested in doing so can apply to set it aside. 
There is nothing whatever to justify this ct. in not 
giving effect to it at present (Knight Bruce, 
V.-C.).— Campbell v. Home (1842), 1 Y. & C. Ch. 
Cas. 664 ; 7 Jur. 366 ; 62 E. 11. 1062. 

W^clleslcy v. Momlngton (18ri5), 2 
S* a Cookroft V. Sutcliffe (18ri6), 2 Jur. 

N. S. d2o. 

1066.^ .] — A tenant for life, with a power 

of appointment among his children, appointed to 
two, & then joined with them in a mtge,, the 
money being expressed to be advanced to all 
three : — Held : this was no fraud on the power of 
appointment. 

Trustees raising a charge of fraud, &; taking no 
steps to satisfy themselves when they might easily 
do so, will not be allowed their costs of the dis- 
cussion in ct. if upon the evidence the ct. considers 
there was no reasonable ground of suspicion. — 
Cockcroft v. Sutcliffe (1866), 25 L. J. Ch. 313 ; 
27 L. T. O. S. 34 ; 2 Jur. N. S. 323 ; 4 W. R. 330. 

.^ApM. Be Hiileh’s Charity (1870), L. R. 10 Eg. 
6. Be Tumor s SutUuLt. (1884), 52 L. T. 70. ^ 

a settlement, made in 
lozo, testator had power to appoint by will to & 
among liis children a sum of £35,000. By his will, 
made m 1866, he bequeathed £160,000 to his 
daughter Jessy, & directed that this legacy should 
be pMd to tow trustees named in the will, & 
should be hdd by them upon trust for her during 
her life, with remainder for her issue. The ^ 
then recited the power of appointment contained 
m the settlement, & by virtue of that power the 
t^tor appomted £10,000, part of the £86,000, to 
the same ^ughter ; but his will was that the 
same shoidd be paid to the trustees thereinbefore 

& should be held by them upon the trusts thelfein- 


before declared thereof. Testator then appointed 
two sums of £10,000 & £7,000 respectively in 
favour of two other daughters, & he appointed 
the residue of the £35,000 to his son Robert 
absolutely. In case he had exceeded his power 
in not appointing the £10,000 to his daughter Jessy 
unconditionally, but in directing the settlement 
thereof, & in case his said daughter or her husband, 
or others having any right or power to object to 
the settlement thereof as aforesaid, should so 
object, or should not confirm such settlement, if 
required so to do, then he appointed that the said 
sum 6f £10,000 should go & belong to his son 
Robert, “ but who will I am assured settle the 
same voluntarily in the manner in which I have 
attempted to settle the same as aforesaid so as 
thereby to carry out my wishes.” After testator’s 
death the son Robert executed a declaration of 
trust of the £10,000 to carry out his father’s wishes. 
There was no evidence, other than the will itself, 
of any bargain between the son & testator that the 
former would settle the £10,000 : — Held : the 
appointment of the £10,000 in favour of the 
daughter Jessy was invalid ; the £10,000 did not 
pass to the son under the appointment of the 
residue to him ; but under the last appointment 
to him, there being only an expression of testator’s 
wish, & no evidence of any bargain by the son that 
the fund should be settled, it passed to him 
absolutely, free from any obligation to settle it, 
& was, therefore, validly appointed . — Re Craw- 
shay, Crawshay V. Crawshay (1890), 43 Ch. D. 
615 ; 59 L. J. Ch. 396 ; 62 L. T. 489 ; 38 W. R. 
600. 

1057. Whether suspicion sufficient.] — 

(1) Though a party is not permitted to execute a 
power for his own benefit, & the objection cannot 
be waived by a party, participating in the benefit, 
as against other interests, the ct. will not act 
against the title upon a more suspicion, that a 
transaction was of that nature ; appearing fair 
both upon the instruments & the abstract ; viz. 
a purchase under the execution of a power of 
appointment by a father, subject to estates for 
life in him & his wife, in favour of their son ; all 
three joining ; & receiving the money, the fair 
value ; which is presumed to be received according 
t-o their interests in the estate ; & the purchaser 
not bound to see to the application. 

(2) This ct. will not permit a party to execute 
a power for his own benefit (Lord Eldon, C.). — 
M*Queen V. Farquhar (1805), 11 Ves. 467 ; 32 
E. B. 1168, L. C. 

Annotations: — As to (1) Ristd. Hall v, Monta«rue (1830), 8 
L. J. O. B. Ch. 1G7. Apld. Butcher v. Jackson (1845), 
14 Sim. 444 : Cockcroft ». SutcUffo (1856), 25 L. J. Ch. 
313. Beld. Green v. Pulsford (1839), 2 Beav. 70 : Dorn- 
vllle V. Lamb (1853), 1 W. H. 246 ; Baker v, Bradley 
a865), 2 Jur. N. S. 98 ; Wellesley v, Moml^on (1855), 

2 K. & J. 143 ; Ward© r. Dixon (1858), 28 L. J. Ch. 315 ; 
doutte V. Storey, [191 1 Oh. 18. As to (2) Conild. Hcnty 

V, Wroy (1882), 21 Ch. D. 332. Refd. Re Huish’s Charity 
(1870), L. R. 10 Eq. 5. Generally, Refd. Wrigrht v. Wake- 
ford (1811), 17 Ves. 454 ; A.-G. v. HamUton (1816), 1 
Madd. 214 ; Moodie v. Reid (1816), 1 Madd. 516 ; Houff- 
ham V. Sandys (1827), 2 ^m. 95; Allen v. Bradshaw 
(1835), 1 Curt. 110; Campbell r. Home (1842), 1 Y. & 
C. C5h. Cas. 664 ; Burdette. SpUsbury, Skynner v. Spll^ury 
(1843), 10 Cl. & Fin. 340 ; Warren e. Postlethwaite 
(1845), 2 Coll. 108 ; Doe d. Knight e. Spenoer, Same v. 
^nsum (1848), 2 Exch. 752 ; Vincent e. Sodor &;Man (Bp.) 
a84^, 8 C. B. 905 ; Brassey e. Chalmers (1852), 16 Beav. 
223; Bradshaw e. Fane (1856), 25 L. J. Oh. 413; Re Rickett’s 
Trust (1860), 2 L. T. 320 ; Re Frith & Osborne (1876), 3 
Ch. D. 618. Mentd. Ross v. Tirser Line, The Celtic Ki^ 
(1894), 10 T. L. R. 222. 

1068. .] — ^A father being tenant for 

life of a certain estate held upon lives, with power 
of . appointment amongst one or more of his 
childron, by deed of Jan. 14, 1804, appoints to his 
son, in tail male. By deed of Jan. 18, 1804, the 
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father & son, in consideration of £1,600, to be 
applied in paying interest of debts upon the 
estates, & of fines due for the renewal of the lives 
on the estates, demise part of the estate for the 
lives therein named, & for lives which might after- 
wards be added. By lease & release of Dec. 10 

6 11, 1807, in consideration of the debts paid by 
the father for the son, the son reconveys to the 
father the estate which had been appointed to the 
son : — Held : from the circumstances of the two 
first deeds being executed nearly at the same time, 
of the father’s debts being provided for out of the 
estate, & of the son’s restoring the estate to the 
father, there was so much doubt as to the validity 
of the appointment, notwithstanding a recital in 
one of the deeds, that the father had paid the debts 
of the son, as to make it necessary to inquire into 
the validity of the appointment. 

Deft, has merely thrown suspicion upon the 
title of pltf. (Lord Cottenham, C.). — Jackson v. 
Jackson (1840), 7 Cl. & Fin. 977 ; West, 675 ; 

7 E. 11. 1338, 11. L. 

1059. .] — M. P. having a power of 

appointing a fund by deed or will amongst her 
children, exercised the power by will in favour of 
two of her children. A month afterwards she 
exercised her power in alrnosi- the same terms by a 
deed, &, on the faith of the latter appointment, 
M. P. obtained a loan, <fe the appointees joined in 
charging the shares appointed to them as security 
for the repayment of this loan. I’he appointment 
by deed was admittedly invalid, as between the 
children, as a fraud upon the power ; & the will, 
the deed of appointment, & the security, were all 
drawn by the same solr., who was also the solr. 
for the persons who advanced the money : — Held : 
these circumst anises, though giving rise to strong 
suspicion that the will wa« executed with a view 
to the subsequent fraudulent transaction, were not 
sufficient to justify the ct. in arriving at that 
conclusion, & as fraud was not clearly proved the 
appointment made by will must be treated as 
valid.— Parks v, Paiies (1803), 33 L. J. Ch. 215 ; 
10 Jur. N. S. 90 ; 12 W. R. 231. 

1060. -.] — lie BotIuEau’s Wli.r. Trusts, 

[1921] W. N. 222. 

1061. Burden of proof — When on those impeach- 
ing appointment.] — ^Askkam v. Barker, No. 1021, 
ante. 

1062. When on those supporting appoint- 

ment.] — (1) A power of appointment given by her 
marriage settlement to 11., was exercised by her in 
favour of her daughter 8., who some time; after- 
wards raised money upon the seemity of the sum 
appointed, which money was applied, wholly or 
in part, in the discharge of debts due from 8., but 
for which H. was liable also as a surety. The 
appointment was sought to be set. aside afttir the 
deaths of both appointor & appointee, on the 
ground of a corrupt bargain between them, & 
amongst other evidence a letter written by H. 
was produced, wherein she acknowledged that 
there had been an agreement between herself & 
S., that her money should, in part, be applied for 
her benefit ; & complained of the violation of that 
agreement. The husband of 8. positively denied 
the existence of such motives ; & the judge 

thought that, although the case was involved in , 
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suspicion, yet that the onus of proof was on pltf. 
see^g to set the transaction aside ; he therefore 
dismissed the bill, but without costs ; — Heid : 
as the circumstances showed that the appointor 
had intended to devise a benefit to herself, although 
it was not proved that she had actually derived a 
benefit, excepting indirectly by the discharge of 
debts of S., for which she, U. W., was surety, the 
appointment must be set aside. 

(2) The letter referred to was taken as evidence 
that at one time the appointor, in making the 
appointment, had intended to derive a benefit 
from it ; & Turner, L.J., expressed his opinion 
that the onus was upon the parties supporting the 
appointment to show that, at the time of the 
execution of the appointment, that intention had 
been abandoned by her. — lIUMPmiEy v. Olver 
( 1859), 28 L. J. Ch. 400 ; 33 L. T. O. S. 83 ; 6 
Jur. N. S. 946 ; 7 W. R. 334, L. JJ. 

Annotations : — As to (1) Gonsd. Shirley v. Fiahor (1882), 47 

L. T. 109. Befd. Molyneux v. Fletcher, [1898] 1 Q. B. 

648. As to (2) Apld. Rc Wright, Hogan v. Dloor (1920), 

1 Ch. 108. 

1063. .] — Re Wright, Began v. 

Bloor, No. 556, ante. 

1064. Evidence — All surrounding circumstances.] 

— ^Askham V. Barker, No. 1021, ante. 

1065. Letter showing Intention of donee.] — 

Humphrey v. Olver, No. 1062, ante. 

1066. .]~Re Wright, Began v. 

Bloor, No. 655, ante. 


Sub-sect. 4. — Effect on Purchasers for Value 
WITHOUT Notice. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 157. 

1067. Purchaser with legal estate.] — A tenant 
for life of real estate, with remainder to his 
children as he should appoint, remainder to them 
in fee, entered into an agreement with a creditor 
to wliich his children were parties, that the estate 
should be immediately sold, & one half of the 
produce paid to the father, & the other to the 
children. The father remained in possession for 
seven years, & then died, without having taken 
any step to carry the agreement into effect. A 
bill by the personal roprejsentativo of creditor 
against the children & the repi'esentative of the 
father, to have the agreement carried into effect, 
was dismissed on the ground that the father, by 
continuing in possession of the estate, deprived 
his daughters of the benefit of the agi*eomont. — 
Rhodes v. Cook (1826), 2 Sim. & St. 488 ; 4 
L. J. O. S. Oh. 147 ; 57 E. R. 433. 

Annof^Uion : — Refd. Baker v. Bradley (1854), 2 Sm. & G. 531. 

1068. .] — An estate was settled to the hus- 

band & wife successively for life, with remainder 
to their children as they should appoint, & in 
default of appointment between such children. 
The husband & wife encumbered their life interests, 
& in Aug. the husband & wife, having seven 
children, appointed the whole estate to the eldest 
daughter ; in Oct. of the same year the husband, 
wife & daughter mortgaged the property for 
£8,000. The mtgee., under the power of sale in 
the mtge. deed, sold the property to pltf. ; & 
after the title had been approved of, one of the 


PART VI. SECT. 3, SUB-SECT. 8. 

1061 i. Burden of proof — When on 
those impeaching appoinimerd.] — Hur- 
omMS t?. HuTcraNS (1876), 10 I. R. Eq. 
463.— IR. 

1. Whether strong suspicion sujji- 
cieni.]— Strong suBpicion that an ap- 
pointment by a father to his eon was 


for the beuofit of the father, & a fraud 
upon the power of appointment, is 
not Budeieut to avoid tho transaction. 
— Hamilton v. Kibwak (1845), 2 .lo. 
& Lat. 393.— IR. 

PART VI. SECT. 3, SUB-SECT. 4 . 

m. Purchaser must hewUhotU notice.] 


— Equity will relieve ogainst a con- 
tract entered into by a child with 
a parent, for an ap^intment from 
him ; Sc a purchaser from the parent, 
with notice of the fraud, will be afteoted 
by It. — P almer v. Wheeler (1811), 
2 Ball & B. 27, 29, 30.— IR. 
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Powers. 


Sect. 3. — Fraudulent appointments : Suh-sects. 4 db 
5. Sect. 4. Part VII.] 

younger children gave notice to pltf. not to com- 
plete & that the appointment was a fraud on the 
marriage settlement, & also cautioning the pur- 
chaser not to pay the purchase-money ; he did 
not, however, follow up the notice by any pro- 
ceeding : — Held : notwithstanding this a good 
title was shown, & the purchaser must complete. 

Tlie question is, whether the mere circumstance 
of this notice having been given, without one 
single fact being brought forward in any way to 
impeach these deeds, ought to be a reason why 
the contract should not be specifically performed 
(Langdale, M.B.). — Green v. Pulsford (1839), 
2 Beav. 70 ; 48 E. B. 1105. 

Annotations: — Re!d. Grove v. Bastard (1848), 2 Ph. 619; 
Grove v. Bastard (1851), 1 De G. M. & O. 69 ; Cockcroft 
V. Sutcliffe (1856), 27 L. T. O. S. 34. Mentd. Boyse v. 
Hossborough (1853), Kay, 71. 

1069. .] — Cloutte V. Storey, No. 3, 

ante. 

1070. Where appointment in fraud of equitable 
power.] — Daubeny v. Cockburn, No. 1026, ante. 

1071. .] — Warde V. Dixon, No. 984, ante. 

1072. .] — Cloutte v. Storey, No. 3, 

ante. 

1073. Who are purchasers — Issue of marriage.] — 

CONOLLY V. McDERMOrr (1825), Sugden’s Law of 
Property, 513, H. L. 

1074. ‘Purchaser must be without notice.] — 

A conveyance to a purchaser for valuable con- 
sideratign, set aside, on the ground that it pro- 
ceeded upon an appointment by a father to his 
eldest son, made in fraud of the power. — Hall v. 
Montague (1830), 8 L. J. O. S. Ch. 167. 


Sub-sect. .5. — Severance op Appointments. 

1075. Whether court will sever valid from in- 
valid.] — Daubeny v. Cockburn, No. 1026, ante. 

1076. Transactions taken as a whole — 

Impeachment of one of two appointments — Other 
appointment not before court.] — (1) Tlie ct. will 
not entertain n suit to set aside an appointment 
of a part of certain trust funds as a fraud upon the 
power, when it appears that another appointment, 
not impeached by the bill, was made of funds 
subject to the same power, in which regard was 
had to the appointment complained of, & the 
object was to equalise the interests of the several 
appointees ; for the ct. will not undo part of an 
entire transaction, tlie other parts of the same 
transaction not being brought within its 
jurisdiction. 

(2) Wliere there is an appointment to A. &. B. 
by one instrument, & a foHiori by different instru- 
ments, the appointment to A. may bo good, & 
the appointment to B. bad, & A. & B. may well 
agree between themselves that the bad appoint- 
ment shall not be disturbed. 

(3) Certain policies of insurance, effected by 
a father on his life as a provision for his daughters, 
were assigned to a trustee, upon trust for such of 
the daughters as the father should appoint ; & 
certain estates were demised to the same trustee, 
upon trust, out of the rents & profits to secure the 
payment of the premiums. The trustee advanced 
some sums of money in payment of the premiums, 
& the father appointed the bonuses which had 
accrued upon the policies to three of his daughters ; 
Sc the three daughters soon afteiwards authorised 
the trustee to receive the sum paid by the office 
for the bonuses, & invest part thereof as a fund to 
keep down the premiums, & a part of the sum 


was applied in satisfaction of the arrears of such 
premiums. A subsequent appointment was made, 
in favour of the other daughters, of the residue 
of the sums to be received on the policies, & 
which was intended to equalise the shares : — 
Held : the first appointnient was a fraud upon 
the power, its immediate object being to relieve 
the father, & its necessary consequence to relax 
the diligence of the trustee in enforcing the rights 
of the daughters against the father ; & the appli- 
cation of the trust funds, in pursuance of the 
appointment by the trustee, who knew that the 
appointment was fraudulent, was a breach of 
trust, for which he was responsible to the objects 
of the power. — Harrison v. Randall (1851), 9 
Hare, 397 ; 21 L. J. Ch. 294 ; 16 Jur. 72 ; 68 
E. R. 562. 

Annotation : — As to (3) Consd. Rowley v. Rowley (1854), 23 

L. T. O. S. 55. 

1077. ,] — Distinction between an 

appointment exceeding the limits of a power & 
void for the excess only, & one which being a fraud 
on the power is void altogether. 

B. had a power to appoint a rentcharge in favour 
of her sons, & a power to appoint policy moneys 
in favour of her children. On Aug. 13, 1838, she 
appointed the rent charge to her son G., who, 
on the following day, settled it, not only in favour 
of himself & other objects of the power, but also 
of B.’s husband & others not objects of the power. 
On the same day, B. appointed the policy moneys 
partly in favour of objects of the power & partly 
in favour of her husband Sc , other persons not 
such objects. The deed contained a proviso, that 
if any of the objects should refuse to accede to 
the arrangements as to the rent charge & policy 
moneys, he should forfeit the benefits intended. 
On the same day, G. gave a bond to A.’s husband 
for securing him a benefit out of the policy moneys. 
The ct. being of opinion that the transaction must 
be taken as a whole, held it altogether void, both 
as against the objects of the power & the rest, 
considering it an entangled transaction to effect 
a fraudulent execution of the power in favour of 
persons who were not objects. — ^Agassiz v. Squire 
(1854), 18 Beav. 431 ; 23 L. J. Ch. 985 ; 1 Jur. 
N. S. 50 ; 52 E. R. 170. 

1078. Transaction not sufficiently con- 

nected.] — ^A husband & wife lived apart, & the wife 
had the care of one of their two younger children. 
The husband being desirous of raising money by 
mtge. of his settled estates & being unable to do 
so on account of the existing charges thereon, 
applied to the wife to postpone her pin money & 
jointure annuities to his proposed mtges. The 
wife consented, provided that the husband would 
exercise a power of appointment which he had 
over a sum of £30,000 in favour of his younger 
children, to the extent of appointing £5,000 to 
the child under her care. Ho accordingly did 
so by a revocable deed ; & by a similar deed, 
dated the next day, reciting the former appoint- 
ment, he appointed the rest of the fimd to his 
only other younger child. The former deed only 
was communicated to the wife, &, she obj^ting 
to the power of revocation, it was cancelled, & 
a new irrevocable deed was prepare^J & executed 
of the same date as the former. The husband 
died before the mtge. which he proposed to make 
was effected : — Held : although the bribe to the 
husband would affect the validity of the 
appointment of the £6,000, yet the appointment 
of the £25,000 was not so connected with the 
former appointment as to be also invalid ; nor 
indeed was the motive for the latter appoint- 
ment the same as in the former case, for 
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instead of being an inducement to the wife to con- 
sent to the {proposed arrangement, the second 
appointment, if revealed to her, would probably 
have prevented her concurring in postponing her 
pin money & jointure. — Rowley v, Rowley 
(1864), Kay, 242 ; 2 Eq. Rep. 241 ; 23 L. J. Ch. 
275 ; 23 L. T. O. S. 55 ; 18 Jur. 300 ; 69 E. R. 
103. 

Annotations : — Consd. Wholan v. Palmor (1888), 39 Cli. D. 
648. Reid. Bulteol v, Plummer (1869), L. R. 8 Kq. 585 ; 
Saunders v. Shafto. [1905] 1 Ch. 126 ; lie Wright, Megan 
r. Bloor, [1920] 1 Oh. 108. 

1079. .] — Tenant for life had power 

to appoint, to any of his children, an estate, which 
in default, was limited to his eldest son in fee. 
Tlie eldest son attained twenty one in Jan. 1841, 
& in Feb. the father appointed the estate to him 
absolutely. In May the father & the son mort- 
gaged the estate for the father’s debts, & in July 
the father & eldest son conveyed the' estate to a 
trustee, to indemnify the son against tlui mtge. 
debts, & then to sell &. divide the sm’phis between 
all the children equally : — Held : the deed of July 
niust be treated as valid until set aside by an 
independent proceeding for that purpose in a suit 
by a younger child, to cairy it into exetution. 

[An] appointment, being partly for a purpose 
beneficial to the donee of the power, w'as a fraud 


on the power (Romilly, M.R.). — ^Beddobs v. 
PtJGH (1859), 26 Beav. 407 ; 63 E R. 966. 

1080. Carver v. Richards, No. 

380, ante. 

1081. .]— Portland (Duke) v. Top- 

ham (Lady), No. 963, ante. 

1082. .] — The husband of an appointee 

under a power, not being himself an object of the 
power, was surety for the debt of another object 
of the power. The appointment having been made 
with the intention tliat one-half should be employed 
in exonerating the husband, was held void as to 
that half, but valid as to the other. — Ranking v, 
Barnes (1861), 3 New Rep. 660 ; 33 L. J. Ch. 639 ; 
10 L. T. 124 ; 10 Jur. N. S. 463 ; 12 W. R. 665. 
A 7 inotaiion : — Consd. Bulteol v. Pluiuiuor (1869), L. 11. 7 Eq. 

585. 

1083. .J — ViANT V. Cooper, No. 856, 

ante. 

1084. Agreement to leave invalid appointment 
undisturbed — Agreement between two appointees.] 

— Harrison v. Randall, No. 1076, ante. 


Sect. 1. — ELECTION. 

See Equity, VoI. XX., pp. 427-432, Nos. 1673- 
1608. 
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1085. Not aided by equity.] — Tomkin v. Sandys 
(1718), 2 P. Wms. 227, n. ; 24 E. R. 711. 

1086. .1 -Holmes v. Cogiiill, No. 738, 

ante. 

1087. .] — Langslow V. LANasLow,No. 516, 

ante. 

1088. .] — Testator gave his residuary estate 

to be equally divided amongst his children. He 
afterwards gav(5 the dividends for the use of each 
of his children during their respective lives, & 
if they had children, then the principal to be at 
the disposal of the parent to sucli children. One 
of the daughters, by her will, after expressing her 
intention to appoint her sliare to her cliildren, 
gave a part only to her children, &, after directing 
her debts & legacies to be paid, gave to one of 
her children the residue of the personal estate 
which belonged to hei , or which she had power to 
dispose of • — Held : the unappointed part of the 
share was not appointed by the residuary bequest, 
& was divisible amongst the children equally. 

Although the testatrix lias expressed the 
strongest intention to distribute all, yet she has 
not distributed all & though she may be taken to 
have been very desirous tliat the powcir should be 
exercised yet if she has not done so then all the 
ct. can say is, that this portion ought to have been 


disposed of by her amongst the children & not 
having been so disposed of it will be distributed 
equally amongst them all (Lord Hatherlky, C.). 
— Butler v. Gray (1869), 5 Ch. App. 26 ; 39 
L. J. Ch. 291 ; 25 L. T. 227 ; 18 W. R. 193, L. C. 
A unoUilion : — Rcfd. Weekt'S* Sottliut., [18i>71 1 Ch. 289. 

1089. .i — He .Tack, Jack v. Jack, No. 5L8, 

anie. 

1090. Unless non-execution caused by 

fraud.! -Mountagub (Earl) v. Bath (Earl) 
(1093), 3 Cas. in Ch. 55; 2 Jtep. Ch. 417; 22 
E. R. 963; eub notn. Albemarle (Duchess) v. 
Bath (Earl), Freeiii. Ch. 121, 193. 

ArnfMaiiom :~-Consd. Orimii v. 'SnuHOU (1798). 4 Vos. .344. 
Refd. Jiorllo v. Eaulkland (1698), 3 oaH. la Ch. 129 , 
jqifjfott V, Poririco (1716), 1 ('em. ‘250 ; Ba«ot r. Oughton 
(17‘26), Fort(!H. Hup. 33‘2 ; Fitzgomld v. l auuoiibeitr (| 731), 
FitZ'G. ‘207 ; Horvey r. Hervuy d <39), 1 Atk. .>6 ; Chap- 
man V. UibHun (1791), 3 Bro. C. C. 2‘2,1 ; (. fiolmonduley 
V Clinton (18‘20). 2 Jac. & W. 1 . Mentd. Bennot v. Vado 
(i742), 2 Atk. 324 ; Middleton v. Prior (1760), Amb. 828 ; 
Haynus v. HaynuB (1861). 1 Drew. & Sm. 420. 

1091. .J — If a person be fraudulently 

prevented from doing any act, it will in equity 
be considered as if that act had been done. 
Middleton v. Middleton (1819), 1 Jac. & W. 94 ; 
37 E. R. 311, L. C. _ „ 

Annotations : — Mentd. Blair v. Bromley (1847), 2 Ph. 3 j4 ; 

Moore v. Knight (1890), 63 L. T. 831. 


PART VII. 

n. WheUicr donee of power may bind 
himself not to execiite power.] — The 
donee of a power, although to be 


oxficuted by will only, may bind him- 
self not to execute it, or not to execute 
It except under certain restrictions. — 
He Chambers (1847), 11 1. Kq. 11. 518. 


o. Non-exercise of power tp chib 
ren—Who takes in de fault— Whether 
iildren of appointor,] — Re Kieban, 
Latthews V . Kikran, [1916] 1 I. It. 
89.— IR. 
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POWEES. 


Part VIII. — Extinguishment and Suspension of Powers 

Sect. 1.--BY EXPRESS RELEASE OR 


DISCLAIMER. 

Sub-sect. 1. — In General. 

See Law of Property Act, 1925 (c. 20), ss. 155, 
156. 

1092. Right to release — General rule.] — I think 
that every power reserved by the grantor, whether 
he has retained an interest in the estate as tenant 
for life or otherwise, is an interest in him, which 
may be released or extinguished. ... I think 
that every power reserved to a grantee for life, 
though not appendant to his own estate, as a 
leasing power, but to take effect after the determina- 
tion of his own estate, & therefore, in gross, may 
be extinguished (Leach, V.-C.). — ^West v, Berney 
(1819), 1 Russ. & M. 431 ; 39 B. R. 167. 
Annotations : — Consd. Smith v. Death 1820), 5 Madd. 371. 

Apld. Shirley v. Mshcr (1882), 47 L. T. 109. Refd. 

Blckloy V. Guest (1831), 1 llnss. & M. 440 ; He Little, 

Harrison v. Harrison (1889), 37 W. K. 289. 

1093. .] — In West v. Berney, No. 1092, 

ante, it appears tome, as the result of the authorities, 
that every power reserved to a grantee or devisee 
for life, though not appendant to his own estate, 
as a leaping power, but to take effect after the 
determination of his own estate, & therefore in 
gross, may be extinguished. Such a grantee or 
devisee oim deal with the estfitc in respect of his 
freehold interest ; & his dealing wit i the estate, 
so as to create interests inconsistent with the 
exercise of his power, must extinguish his power, 
upon the general principle that a person is not 
pwmitted to defeat his own grant. It makes no 
difference that here the power was a particular 
power in favour of children ; such a power could 
not be called a trust., for the alleged cestui que trust 
could not compel the execution of it, & being at 
the option of the grantee for life to exercise or not, 
any dealing with tlie estate inconsistent with its 
exercise must determine his option. — Smith v. 
Death (1820), 5 Madd. 371 ; 56 E. R. 937. 
Annotations: — Apld. Barton v. Briscoo (1822), Jao. 603. 

Retd, noddy u. Bltzgorald (1 859), 6 II. L. Gas. 823. Mentd. 

Pyrko 17. Waddingham (1852), 10 Haiv, 1. 

1094. .J — Coffin v. Cooper, No. 1145, 

•post. 

1095. .] — Palmer v. Locke, No. 1008, 

ante. 

1096. Power reserved for own benefit — 

Though not coupled with interest.] — A, seised in 
fee made a feoffment to the use of himself for life, 
remainder to B. in tail, remainder over, with a 
power, by deed sealed in the presence of four wit- 
nesses, to revoke these uses & to limit new ones, 
if he overlived d. After this A. by his deed, in 
the lifetime of J. remised, released, « quit-claimed 
his said power to the feoffee & the remainder- 
man : — Held : this future power was annulled 
by the defeasance. 

Collateral powers & common law authorities, 
cannot be barred or extinguished by fine, feoffment, 
or any other conveyance ; but powers relating 
to the land may be extinguished by a fine or 
feoffment. 

A present power may be extinguished by release 
to any one who has an estate of freeliold in the 

PART VIII. SECT. 1, SUB-SECT. 1. 

p. Highi to release.] — A marrlod 
woinan married after the passing of 
Act No. 384 may by deed release a 
po^r of appointment given her by 
Bottlemont mthout her husband’s con- 


land, in possession, reversion, or remainder, & 
the estate defeasible by the power is thereby made 
absolute. — Albany’s Case (1586), 1 Co. Rep. 
110 b ; 76 E. R. 246. 

Annotatiorts : — ^Refd. Digges* Case (1600), 1 Co. Hep. 173 a ; 
Lampet’s Case (1612), 10 Co. Hep. 46 b; Grange v, 
Tiving (1665), O. BHdg. 107 ; King v. Welling (or MelUng) 
(167^), 3 Keb. 95 ; Hawkins v. Kemp (1803), 3 East. 410 ; 
West V. Berney (1819), 1 llnss. & M. 431 ; ’l^rroll v. 
Marsh (1825), 10 Moore, C. P. 305. Klentd. Sheffield t7. 
RatcUlIo (1615), Hob. 334 ; Socheverel v. Dale (1627), 
Poph. 193 ; Lugg v. Lugg (1695), 2 Salk. 592. 

1097. .J — West v, Berney, No. 

1092, ante, 

1098. Power to appoint by will.] — Settle- 

ment in trust for the separate use of a married 
woman for life, but so as not to anticipate, with 
remainder as she should appoint by ; Sc in 
default of appointment to A. On the death of 
her husband, the restraint on anticipation ceases, 
& therefore she is entitled, with the concurrence 
of A., to a transfer of the fund. 

Another point ... is with respect to the power 
the settlement gives to the mother of disposing 
of trust funds by will. I’he question is, whether 
she can now deprive herself of it & abdicate it. 
Now the case of Smith v. Death, No. 1093, ante, 
& others of that kind have decided that a power 
of this description may be parted with ; & there 
is, therefore, I apprehend, nothing to prevent her 
from now releasing it & thereby precluding herself 
from the exercise of it (Plumer, M.R.). — Barton 
V. Briscoe (1822), Jac. 603 ; 37 E, R. 978. 
Anmtations :-- .kglS, Malcolm 17. O 'Callaghan (1835), 6 
L. J. Ch. 137. Reid. Davies v. Thomycroft (1836), 6 
Sim. 420; Johnson v. Frooth (1836), Donnelly, 16; 
Brown v. Bainford (1846), 1 Ph. 620 ; Vaughan i7. Vandor- 
Htegen (1854), 23 L. J. (Jh. 793. Mentd. \Voodmo8ton v. 
Walker (1831 ), 2 Russ. & M. 197 ; Brown v. Pooock (1833), 
2 Russ. & M. 210 ; Massc^y Parker (1834), 2 My. & K. 
1741 Tullett 17. Armstrong (1839), 4 My. & Cr. 390. 

1099. .] — A tenant for life, with a 

power of appointing the property by \idll to all 
or any of testator’s childi'cn, may release or ex- 
tinguish the power. — H orner v. Swann (1823), 
Turn. & R. 430 ; 37 E. R. 1160. 

1100. For own benefit.] — A father had an 

exclusive power of appointment in favour of his 
children over a fund, which, in default, was limited 
to them equally, &, as representative of a dece^ed 
son, he was, in default of appointment, beneficially 
entitled to one-third of the fund. Tlie father 
released the power to his mtgees. ; — Held : the 
power had been effectually destroyed, & the ct. 
declared the rights of the parties consequent on 
such destruction. — S mith v. Houblon (1859), 
26 Beav. 482 ; 53 E. R. 985. 

Annotations : — FoUd. Re Hadcltffe, HadclilTo i?. Bewos, 
11892] 1 Ch. 227. Apld. Ro Somes, Smith i7. Somes, 
11896] 1 Ch. 250. Refd. Palmer 17. Locke (1880), 15 Ch. D. 
294. 

1101. Limited power .] — Be Somes, 

Smith v. Somes, No. 971, ante, ♦ 

1102. Power coupled with duty.] — When a 

power, coupled with a duty, is conferred upon 
trustees, to be executed by them at a fixed period, 
& after they have come to a judgment as to the 
conduct of the individual to be affected, they 
cannot divest themselves of the power, or execute 

or conveyance of property & such a 
power altooting real estate cannot be 
effectively extinguished or released by 
a marrioa woman by deed acknow- 
ledged under Conveyancing Sc Law of 
Property Act, 1898, s. 26 (2). — 


cnrrence & not eickhowledged by her 
In the terms of Act No. 213, s. 69. — 
Thomas t7. Ormond (18890, 15 V. L. R. 
365.— AUS. 

q. .1 — ^The release of a power 

of appointment is not an alienation 
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it until the time appointed ; nor can they enter 
into any anterior compact respecting it. The 
fact t^t the individual to be affected by the 
execution of the power, a youth of twenty-two, 
married three years before the time appointed 
for such execution; the fact that the trustees 
formally approved of the marriage, & were made 
awai’e of the settlement thereon, including a 
provision out of the trust estate for the intended 
wife ; & the fact, moreover, that they gave no 
caution, or warning, that they might ultimately 
be obliged to defeat it ; all these facts made no 
difference in the result ; for it was held to be the 
duty of the tnistees, the husband having, in their 
judgment subsequently misconducted himself, to 
execute the power so as to restrict him to a life 
interest, although the effect was to defeat the 
provision for the wife, as well as other claims 
founded on a confident expectation that the 
marriage settlement would not be disturbed. — 
Weller v. Kerr (1866), L. B. 1 Sc. 6c Div. 11, 
£[. L. 

Amwtaii^ j—FoM, Saul v. Pattlnson (1886), 55 L. J. Ch. 

831. Refd. Re RadclifCe, Radcliflo v. Bowes, [1891] 2 Ch. 

662. Mentd. Chambers v. Smith (1878), 3 App. Cas. 795. 

1103. .] — Testator, by his will, dated 

in 1880, after giving specific legacies to one of 
the two defts., A. & B., & to the wife of the other 
of them, devised & bequeathed his residuary real 
& personal estate to his trustees, defts. A. & B., 
upon trust for sale & conversion, & directed that 
his trustees should hold one moiety “ in trust for 
such persons, in such shares, & generally in such 
nmnner ” as A. & B. should in their absolute 
discretion direct, limit, & appoint ; & in default 
of appointment, in tiaist for all testator’s children, 
living at testator’s death equally. Testator 
stated that his reason for giving such general 
power of appointment to the trustees was, that 
he had the fullest confidence in them that they 
would do what was right & proper, & that they 
would dispose of the property subject t(j power 
justly & fairly & as they thought it ought to be 
disposed of & divided by testator. By a deed 
poll dated July 20, 1882, B. absolutely & for ever 
released the moiety subject to the power, tio the 
intent that, after the execution of that deed, such 
moiety might go & be held upon the trusts by the 
will declared concerning the same in default of 
appointment. 

Pltf., a son of testator, brought an action for 
the administration of testator’s property & con- 
tended that, by reason of the release by B., the 
power of appointment, even if simply collateral, 
was entirely destroyed under Conveyancing Act, 
1881 (c. 41), 8. 52, & pltf. was, therefore, entitled 
to a share of the moiety : — Held : the power which 
the trustees had was a power coupled with a duty, 
which neither of them was at liberty to destroy ; 
such power still remained, notwithstanding the 
deed poll executed by B. ; & the fund could not 
be distributed during the joint lives of the trustees, 
unless they joined in making an irrevocable 
appointment. — Re Byre, Eyre v, Eyre (1883), 
49 L. T. 259. 

Annoiaiion : — Diitd. Re Somos, Smith v, Somes. [1896] 1 Ch. 

250. 

1104. .] — ^A marriage settlement exe- 

cuted in 1843 contained a proviso that, if the 
husband shquld survive the wife, it should be 


lawful for the trustees at their option to withhold 
the income from him & to appropriate it as they 
might think most proper for the benefit of him or 
his children. After the death of the survivor 
of the husband & wife the propertjr was to go 
as the wife should by deed or will appoint : 
— Held: the power, being in the nature of a 
trust could not be released. — Saul v. Pattinson 
(1886), 55 L. J. Ch. 831 ; 54 L. T. 670 ; 34 W. R. 
661. 

AriiiotcUion : — Distd. Re Somes, Smith v. Somes, [1896] 1 Oh 
250. 

1105. .] — Be Somes, Smith v. Somes, 

No. 971, ante, 

1106. Effect of release — Right to transfer of 

stock.] — Miles v, Knight, No. 77, ante. 

Rights of trustee in bankruptcy.! — See Bank- 
RUP^rcY, Vol. V., p. 742, No. 6406. 

Rights of married woman.] — See Husband & 
Wipe, Vol. XXVII., p. 142, Nos. 1159-1162. 

Jurisdiction of court — Power vested in lunatic.] — 
See Lunatics, Vol. XXXIII., p. 198, No. 1023. 

Power vested in married woman.] — See 

Husband & Wife, Vol. XXVII., pp. 618, 526, 626, 
Nos. 5584-5500, 5667-5684. 

Power under alleged fraudulent convey- 
ance.] — See Fraudulent & Voidable Con- 
veyances, Vol. XXV., p. 221, No. 516. 


Sub-sect. 2. — Release by Deed. 

’See Law of Property Act, 1925 (o. 20), s. 166. 

1107. Validity — When executed for benefit of 
donee.l — Cunynghame v. ’I'Iiurlow (1832), 1 
Russ. & M. 436 ; 30 E. R. 160. 

Anvotafions : — FoUd. Re. Little, Ilari-iHon r. Harrison (1889), 

40 Ch. D. 418. N.P. Re Badclille, lladoliffo r. Bowes, 

[1892] 1 Ch. 227. Refd. Palmer v. Looke (1880), 15 

Ch. D. 294 : Re Soiiu^h, Smith v. Somes, [1896] 1 Ch. 250. 

Mentd. Re Selot’s Trust. [1902] 1 Ch. 488. 

1108. .] — The power which the Con- 

veyancing & Law of Property Act, 1881 (c. 41), 
s. 30, gives to the ct. of dispensing with a restraint 
on anticipation is a discretionary power, to be 
exorcised with great caution, & only where a strong 
case is made for it, & is not necessarily to be 
exercised because it will be for the benefit of the 
married woman. 

A fund was settled on a married woman for 
life for her separate use witii a restraint on anticipa- 
tion, remaindtjr to her cliildren & issue as she 
should appoint, & in dfdault of appointment 
to the children equally, with cross limitations in 
the event of any dying under twenty-one without 
issue. She being in straitened circumstances 
arranged with her eldest son that his fifth share 
in a part of the trust funds should be applied in 
a specified way for her benefit. With a view to 
this she released licr power of appointment over 
the trust funds, & then applied to the ct. to have 
the fifth share of the son in the agreed part of 
the funds together with her life interest therein 
sold, & the proceeds applied as above : — Held : 
the ct. would not in the exercise of its discretion 
dispense with the restraint on anticipation in 
order to give effect to a release executed by the 
donee of the power for her own benefit. — Re 
Little, Harrison v. Harrison (1889), 40 Ch. D. 


McBrien, Wood v, MoBbikn (1909), 
9 S. R. N. S. W. 18 ; 25 N. S. W. W. N. 
198.— AUS. 

T. .] — PosTLB V. Stephens 

(1915), 16 S. R. N. 8. W. 9; 34 
N. S. W. W. N. 167.— AUS. 

t. ».] — Re Dunne’s Trusts 


(1878), 1 L. R. Ir. 516.— IR. 

a. ,] — Heath v, Wickham 

(1880), 6 L. R. Ir. 285.— IR. 

b. .] — Re Lyons & Caroll’s 

Contract, [1896] 1 1. U. 383.— IR. 

c. .] — Chism v. Lipsett, [1905] 


1 I. R. 60.— IR. 

d. .] — Qu. : whether iu New 

Zealand a married woman can, by re- 
lease or disclaimer, extinflrtdeh a power 
of appointment over peraonal estate.— 
Dorizao V. Public Trustee (1894), 
13 N. Z. L. R. 538.— N.Z. 
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Powers. 


Sect* 1. — By express release or disclaimer: Sub- 
sects, 2 <fe 3« Sect 2 ; Sub-sect* 1 «J 
418 ; 68 L. J. Ch. 233 ; 60 L. T. 246 ; 37 W. R. 
289; 6 T. L. R. 236, C. A. 

Anriotations: — Consd. Itt lUtdoliffe, Hadoliffo v, Bewes, 

[1892] 1 Ch. 227 ; Jie Evered, Mollneux v. Evered* [1910] 

2 Ch. 147. 

1109. Release of power under marriage 

settlement.] — ^By a marriage settlement certain 
real property was settled upon the husband & 
wife for life, & afterwards to such of the children 
of the marriage as they should jointly appoint ; 
in default of joint appointment, as the survivor 
should appoint ; & in default of such appoint- 
ment to the children equally, as tenants in 
common. The wife died without having joined in 
any appointment. The husband subsequently 
executed a deed poll, by which he absolutely 
released his power of appointment given by the 
settlement, & afterwards by his will, professed 
to execute the power of selection, without talking 
notice of the deed of release, & divided the property 
in unequal shares among his children : — Held : 
the deed poll releasing the power was valid, 
the cliildren took as tenants in common, & the 
will was inoperative as an execution of the power. 
-—Smith v* Plummer (1848), 17 L. J. Ch. 146 ; 
10 L. T. O. s: 389. 

1110. .] — By a marriage settlement 

certain property was conveyed to trustees during 
the joint lives of the husband & wife, in trust 
to pay the rents & profits to the wife for life, 
for her «t^parate use, & after her death to the 
husband for life, & after his decease *o the use of 
such persons as the husband should by will appoint, 
& in default of such appointment to certain uses 
for the benefit of the children of the marriage, & 
in default of any such appointment & issue, 
there was a limitation to the next of kin of the 
husband. By a subsequent deed of 1828, which 
recited that there were no children of the mar- 
riage, the husband & wife released & appointed 
the property to trustees for sale, & covenanted 
to levy a fine for the purpose of extinguishing all 
powers & interest of the wife. It was also declared 
that the release & fine should operate to ex- 
tin^sh the husband’s power of appointment by 
will so far only as any such will made in execution 
of the power should not operate & enure to the 
use of the trustees, or in confirmation of the 
indenture of 1828. A fine was accordingly levied, 
& subsequently, contrary to the expectation of 
the parties, a child of the marriage was born. 
The husband then made a will & executed his 
power of appointment in favour of the trustees 
of the deed of 1828, & confirmed that deed in all 
i*especta. The trustees contracted to sell the 
estate ; but as the only child of the marriage 
refused to join in the sale, a bill for specific per- 
formance was filed : — Held : the power of appoint- 
ment under the marriage settlement was ex- 
tmguislied by the deed of 1828, except for the 
special purpose of confirming that deed by will. 
— Walmsley V* JOWETT (1854), 23 L, J. Ch. 
426 ; 22 L. T. O. 8. 279 ; 2 W. K. 179. 

1111. .] — A father, who was tenant 

for life under his marriage settlement, had power 
to appoint among his children, &; in default of 
appointment the fund was to go to all the children 
equally, the shares to be vested at twenty-one or 
marriage. There were issue of the marriage three 
sons ; one died an ixifant ; the other two attained 
twenty-one ; but one of them died a bachelor 
& intestate. The father took out administration 
to the last-mentioned son, & executed a deed 
releasing his power of appointment, & then took 


out a summons calling on the trustee of the settle- 
ment to transfer one moiety to him ; — Held : the 
release of the power was valid & the father was 
entitled to the son’s reversionary interest as his 
administrator. — Be Radcliffe, Radclipfb v* 
Bewes, [1892] 1 Ch. 227 ; 61 L. J. Ch. 186; 
66 L. T. 363 ; 4Q W. R. 323 36 Sol. Jo. 161, 
C. A. 


Annotations : — Consd. Re Somes, Smith v, Somes, [1896] 1 
Ch. 250. Bold. Re Evered, Molinoux v. Evered, [1910] 2 
Ch. 147. Mentd. A.-G. v. Beech, [1898] 2 Q. B. 147 ; 
Blood V. Blood, [1902] P. 190 ; Re Selot's Trust, [1902] 1 
Ch. 488 ; Evans v. Evans & Blyth, [1904] P. 274 ; Re 
French -Brewster's Settlmts., Walters v, Frenoh-Brewster, 
[1904] 1 Ch. 713 ; Re Attklns, Life v. Attkins, [1913] 2 
Ch. 610. 


Sub-sect. 3. — Covenant Not to Exercise 
Powers. 

See Law of Property Act, 1925 (c. 20), s. 155. 

1112. Effect of.] — ^A tenant for life, having a 
power to charge the estate with portions for 
younger children, mortgaged his life estate, & 
covenanted not to exercise the power : — Held : 
he could not, afterwards, charge the estate with 
portions, to the prejudice of his mtgees. — ^H urst 
V. UURST (1852), 16 Beav. 372 ; 22 L. J. Ch. 
638 ; 1 W. R. 105 ; 61 B. R. 822. 

Annotation : — ^Refd. Re Bcdingfold & Herring's Contract, 

[1893] 2 Ch. 332. 

1113. Validity — Release of power of appoint- 
ment by will.] — The settlor^ of a gross sum of 
money to be raised out of real estate for portions 
for younger children, reserving to himself a power 
of appointment by deed or will, & giving the fund 
equally in default of appointment, covenants for 
a valuable consideration, that he will not, by any 
exercise of his power, diminish a daughter’s 
share below a certain sum : — Held : such a 
covenant operated pro tanio as a release of his 
power. — Davies v. Huguenin (1863), 1 Hem. 
& M. 730 ; 2 New Rep. 101 ; 32 L. J. Ch. 417 ; 
8 L. T. 443 ; 11 W. R. 1040 ; 71 B. R. 320. 
Annotations Dbtd. Palmer v. Locko (1880), 16 Ch. D. 294 ; 

Re Evered, MoUneux v. Evered, [1910] 2 Ch. 147. Refd. 

Walford v. Gray (1864), 5 Now Hep. 235 ; Coflaa v. Cooper 

(1865), 2 Drew. & Sm. 365 ; Henty v. Wrey (1882), 21 

Ch. D. 332 ; Re Parkin, Hill v. Schwarz, [1892] 3 Ch. 510 ; 

Re Bradshaw, Bradshaw v, Bradshaw (1902), 71 L. J. Ch. 

230. 

1114. .] — ^An eqiutable power of 

appointment may be effectually released by means 
of a voluntary covenant not to exercise it, entered 
into by the donee of the power, with the trustees 
of the fund subject to the power. — I saac v, 
Hughes, Same v. Same (1870), L. R. 9 Eq. 191 ; 
39 L. J. Ch. 379 ; 22 L. T. 11. 

1116. .] — ^A release by the appointor, 

or a covenant by the appointor not to exercise 
the power, is not open to objection even though 
the effect of the release is for the benefit of the 
appointor (Cozens-Hardy, M.R.). — Be Evered, 
Molineux V* Evered, [1910] 2 Ch. 147 ; 79 
L. J. Ch. 466 ; 102 L. T. 694 ; 64 Sol. Jo. 640, 
C. A. • 

AnTwtation: — Consd. Re Cooke, Winckley v* Wlnterton, 

[1922] 1 Ch. 292. 

1116. Covenant that estate free from incum- 
brances.] — ^By marriage settlement J. had a power 
of appointing portions for daughters to the amount 
of £16,000 imder a term of years created for 
raising the same : he appointed £13,000 part 
thereof among four of his daughters, on their 
respective marriages. So took assignments from 
theln of their interests in the term. On the 
marriage of the eldest son, J. So the eldest son 
covenant that the settled estate is free from all 
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incumbrances. After this J. makes his will, & 
appoints the remaining £3,000 to his only un- 
married daughter. Notwithstanding the clear 
intention of J. to. keep the term alive for his 
benefit, yet his covenant in the son’s marriage 
settlement will bar his claim of any benefit from 
it as against the parties interested under that 
settlement. — Gower v. Gower (1783), 1 Cox, Kq. 
Oas. 53 ; 29 E. R. 1059. 


Sect. 2.— BY IMPUCATION. 

Sub-sect. 1. — In General. 

1117. Duration of power — Question of intention.] 

— The question of the duration of a power in a 
settlement is, if the rule against perpetuities is 
not infringed, one of intention. — Re Jump, 
Galloway v . Hope, [1903] 1 Ch. 129 ; 72 L. J. 
Ch. 16 ; 87 L. T. 502 ; 51 W. R. 206. 

1118. Power over particular estate — Whether 
extinguished by accession of |ee.] — Cross v . Hud- 
son, No. 622, ante, 

1119. .] — A general power of appoint- 

ment over the whole estate may subsist in the 
same person, who has the fee simple. — Maundrell 
V. Maundrell (1805), 10 Ves. 240 ; 32 B. R. 839, 

L. C. 

^ X'Vi V, X Atl« OC XliX.JJOiJ. 

Apld. Logan v. Bell (1845), 1 C. B. 872. Refd. Hoach v, 
Wadham (1805), 2 Smith, K. B. 37fi ; Rawlins v. Bumla 
(1814), 2 Ves. & B. 382 ; Sing v: Leslie (1804). 2 Heni. & 
M. 08. Mentd. Kx v. Knott (180(J), 11 Ves. 009 ; Mack- 
r(?th V. Symmons (1808), 15 Ves. 329 ; Doe d, Rutland v. 
Hlldcr (1819), 2 B. & Aid. 782 ; Cholinondcloy v, Clinton 
(1820), 2 Jac. & W. 1 ; Frei-e v. Moore, etc. (1820), 8 Price. 
475; Ray v. Rung (1821), 5 Madd. 310; Tuustall v. 
Trappos, Lawson’s Case (1830), 3 Sim. 286 ; Risacock v. 
Burt (1834), 4 L. J. Ch. 33 ; Wilmot v. Riko (1845). 5 
Hare, 14 ; Glass v, Rlehardsoii (1852), 9 Harts 098 ; 
Hughes V. Wells (1852), 9 Haro, 749 ; ilico v. Klee (1853), 
2 Drew. 73; Carter v. Carter (1857), 3 K. & J. 617 ; 
Bates V. Johnson (1859), John. 304 ; I’rossor v. Rico 


11891 1 1 Ch. 8 ; Taylor v. London & County Banking Co., 
Loudon & County Banking Co. v. Nixon, 11901J 2 Ch. 231. 

1120. Conditional power— Satisfaction of con- 
dition.] — F. having an estate, which came to her 
CO? p. nmtema, on her marriage convcyeci the same 
to trustees to such uses as she should direct, with 
remainder to her own right heirs ; by will, she 
directed the estate to be sold, the money to be 
laid out in the funds, & the trustees to permit the 
husband to receive the interest for life ; then, 
after the deduction cf £3,500 to uses which vested 
in pltf. A., & after payment of £1,000 to G.,to pay 
the residue of the purchase-money to the three defts. 
H. By codicil she gave pltf., her husband, a power 
of appointing the £3,500 in case A. should marry 
without hia consent. G. died, living testatrix, 
before the codicil made, but F. in the codicil took 
no notice thereof i—Held : the £3,500 was vested 
in A., & the trustees liaving paid out a larger 
sum by £17, with intent to appropriate it, it was 
well appropriated ; & A. haying married once, 
with her father’s consent, his power is gone^ ; 
& he consenting to give up his life-int(^rest, it 
was directed to be paid to the tiustees in her 
marriage settlement.— Hutcheson v. Hammond 
(1790), 3 Bro. C. C. 128 ; 29 E. R. 449, L. C. 

^lnno<£rf«ma.— Mentd. KenneU 

802 ; CJooko v. Stationers* Co. (1831), 3 My. & K. 262 , 
Buciianaji v, Harrison (1861), 1 John. & H. 662. 

1121. Impossibility of satisfaction.] — Real 

estate was devised to H. & her assigns for hfe, 
in case she should continue unmarried, & after 
her decease unto such persons as she should appomt , 
& in default of appointment, then over to other 


persons ; & testator declared that, in c^e H. 
should marry in the lifetime of his wife with ^r 
consent, or after the death of his wife, ^th the 
consent of two persons mentioned in his wilK 
or the survivor of them, H. & her assigns shomd 
hold the same real estate in such manner as she 
should have done if she had continued unmamed. 
After the death as well of testator’s wife, as also 
of the two persons so mentioned in his wm, 
& above twenty years since, H. m^ned R., 
who also died in the lifetime of H. : — Held : tne 
estate for life in H. was become absolute, she 
could then execute the power of appointment. 
Aislabie V. Rice (1818), 8 Taunt. 459 ; 2 Moore, 
C. P. 358 ; 120 B. B. 461 ; previous proceedings, 

3 Madd. 256. ^ 

Annotation Egerton v. Browulow (1853), 4 H. L. 

1122. .] — (1) A devise of all testator’s 

property in trust for his niece, subject to a dis- 
cretionary power in the trustees, on her a^aining 
twenty-one or marrying, to settle the whole ot 
such part as they should tliink fit upon her & 
her children if she should have any, with remainder, 
in default of children, to her mother absolutely. 
The niece attained twenty-one ; but before aiw 
settlement was made under the power she died, 
without having been married : — Held : the 
could not then be exercised, & her heir was entitled 
to the whole of the real estate. 

(2) A trustee of a will who had formally re- 
nounced that character by a deed which purported, 
but ineffectually, to appoint a successor, being 
applied to eleven years afterwards to join with 
his original co-trustee in a deed purporting to 
be an exercise of a discretionary power which 
could only be exercised by the two trustees of 
the will for the time being, refused to do so, with- 
out an indemnity, but ultimatrcly, on being in- 
demnified, executed the deed : — Held : ho could 
not resume his position as trus^c for such a 
purpose, &, even if he could, his execution of 
the deed under the circumstances stated, coula 
be regarded only as a mere formal act, & not 
as an exercise of that discretion which was essential 
U) a due execution of such a power. — ^IjANCASUiiiB 
V, Lancashire (1848), 2 Ph. 657 ; 17 E- J- 
270 ; 12 L. T. O. H. 21 ; 13 Jur. 363 ; 41 E. R. 

Annotations : — Oenerally, Mentd. 

Valley Ry. (1800), 1 John. & H. 254 : Taylor e. Dowlen 

(1869), 4 Ch. App. 697. 

1123. Disentailing deed.] — By a marriage settle- 
ment, lands were limited to the use of the husband 
for life, remainder to the wife for life, remainder 
to trustees for a term of four hundred years, w 
commence from the decease of the survivor of the 
husband & wife, remainder to the heirs of the body 
of the wife begotten by the husband, remainder 
to the heirs of the husband. The trust of the 
term was, in case there should be issue of the^r- 
riage a son & one or more younger child or children, 
who should live to attain his, her, or then age or 
ages of tv/enty-one years, to raise such sum, not 
exceeding £2,000 in the whole, as the husband & 
wife should by any deed or writing appoint, or 
in default thereof, as the survivor should by deed 
or writing, or his or her last will or^ testament, 
appoint ; & in default of such appointment, or 
subject thereto, after the moneys so appomted 
should have been raised, & the costs of the trustees 
paid, the term was to cease or be assigned in trust 
to attend the inheritance. There were younger 
chlldi'cn of the marriage who attained twenty- 
one. The wife died without having joined m 
any appointment, & afterwards the husband 
levied a fine of the premises : — HM : the power 
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Sed* 2. — By implication: Suib-aecta* 2 dr 8. Part 
IX. Sect, 1.] 

was extinguished by the fine. — ^Bickley v. Guest 
(1831), iBuss. & M. 440 ; 39 E. B. 170. 

1124 . .1 — Torbuck V, Hewitson, Be 

Hewitson (1852), 19 L. T. O. S. 342 ; 1 W. R. 
68, L. C. 

Bankruptcy ot donee.] — See Bankruptcy, VoJ. 
V., pp. 740-742, Nos. 6392-6406. 

Marriage of female donee.] — See Husband & 
Wipe, Vol. XXVII., pp. 136-138, Nos. 1112-1126. 

Payment of fund Into court.] — See Trusts & 
Trustees. 


Sub-sect. 2. — Exercise of Powers. 

1125. Partial exercise of primary power — 
Whether secondary power extinguished.] — Simp- 
son V. Paul, No. 307, ante. 

1126. .] — Mapleton V. Maplbton, No. 

309, ante. 

1127. Exercise with intent to exhaust.] — By a 

post-nuptial settlement power was given to a 
husband by deed or deeds to appoint a fund, 
after the determination of his own interest therein, 
amongst his children, subject to a proviso empower- 
ing him by deed or will to appoint one-fourth 
of the income to “ his wife ** for her life. The 
husband in exercise of these powers by deed 
irrevocably appointed one-fourth of the income 
in favour of his then wife for her life, &, ** subject 
& without prejudice to the trust ” in her favour 
** thereinbefore limited, if the same should take 
effect,*’ he appointed the fund amongst his two 
daughters, who were adults, & his one son, who 
was under age, in equal thirds, reserving, as to his 
son, a power of revocation which he subsequently 
exercised by irrevocably appointing one-third of 
the fund to such son absolutely. The then wife 
afterwards died ; the husband married again ; 
& on his second marriage purported by deed 
iiTevocably to appoint one-fouHh of the income of 
the fund to his second wife during her life ; — Held : 
the appointment of income in favour of the second 
wife was ineffectual. 

What was done in Jan. 1885, was inconsistent 
with any intention on the part of the appointor 
& with good faith, to appoint to anybody else 
other than those for whom he was then providing. 
. . . He exercised his power & exhausted it, *& 
intended to do so (Lindley, L.J.). — Re Hancock, 
Malcolm v. Burford-Ha^jcock, [1896] 2 Ch. 173 ; 
65 L. J. Ch. 690 ; 74 L. T. 658 ; 44 W. R. 545 ; 
40 Sol. Jo. 498, C. A. 

Annotations: — ^Apld. Foakes v. Jackson, [1900] 1 Ch. 807. 

Mentd. Re ElU^s Settlmt., Wasborough v, Boyce, [1921] 1 

Ch. 230. 

1128. Power of re-appointment reserved — Effect 
of “ confirming ” appointment.] — Re Lees’ 
Trusts, Lees v. Lees, [1926] W. N. 220. 


Right to appoint by successive instruments.] — 
See Part IV., Sect. 6, ante. 


Sub-sect. 3.^ — ^Acr Inconsistent with 
Exercise of Power. 

1129. General rule — Power extinguished.] — 

Smith v. Death, No. 1093, ante. 

1180. .] — Any dealing with an estate 

by the donee of a power inconsistent with the 
exercise of that power releases it. 

A husband & wife had a joint power, & subject 
thereto the survivor had a separate power, to 
appoint property among certain objects. The 
husband & ^e & the persons entitled in default 
of appointment executed a deed whereby the wife, 
with her husband’s consent, & those persons 
^cording to their several & respective estates & 
interests as beneficial owners assigned the property 
to an object. The joint power was not referred to. 
The wife died, the husband appointed the 
property to other objects : — Held : whether or 
not the deed of assignment operated as a joint 
appointment, &, semhle, it did so operate, it released 
the husband’s separate power, & his subsequent 
appointment was inoperative. — Foakes v. Jack- 
son, [1900] 1 Ch. 807 ; 69 L. J. Ch. 352 ; 83 L. T. 
26; 48W. R. 616. 

1131. Representation by donee — Of intention not 
to exercise power.] — A father, during the treaty 
for the marriage of his daughter, represented that 
she Would become entitled, on the decease of her 
pai‘ents, to one-third share of certain trust funds, 
subject to the exercise of a ceiiain power of 
appointment vested in himself, but which power 
he did not intend to execute. The settlement 
recited that the intended wife was so entitled, 
“ subject to any exei^cise ” of the power. In 
truth, if the wife pre-deceased her parents, her 
share did not vest in her, but went to her issue. 
The father exercised the power to the prejudice 
of his daughter, & her issue. The wife pre- 
deceased her father, leaving issue. The father 
afterwards died ; — Held : the father had precluded 
himself from executing the power ; & this equity 
might be asscited by the issue of the marriage. — 
Walford V. Gray (1865), 5 New Rep. 235 ; 11 
L. T. 620 ; 11 Jur. N. S. 106 ; 13 W. R. 335 ; 
affd., 6 New Rep. 76, L. C. 

1132. Prior exercise of power — With intention 
to exhaust.] — Re Hancock, Malcolm v. Burford- 
Hancock, No. 1127, ante. 

-.] — See Sub-sect. 2, ante. 

1133. Assignment of property by one of two 
grantees — With concurrence of co-grantee — ^Hus- 
band & wife.] — ^Foakes v. Jackson, No. 1130, ante. 

1134. Mortgage of property.] — Nottidge v. 
Dering, Raban v. Dering, No. 11, arUe. 



Pakt IX. — Powers in the Nature of Trusts. 


623 


Part IX. — Powers in the Nature of Trusts. 


SEC3T. l.~IN GENERAL 

11S5. What constitutes — Discretion to apportion 
gift*] — Residuary devise & bequest for such of 
testator’s relations & kindred in such proportions, 
etc., as his exors. should think proper ; recom- 
mending & advising his trustees & exors. to give 
the greatest share to such person & persons who 
in their opinion & judgment should appear to 
them to be his nearest relations & the most 
deserving ; declaring his intention not to control 
their discretion ; but that everything relative 
to that disposition, who were his relations the 
proportions, should be entirely in the discretion 
of the trustees & exors. & the heirs, exors. & 
administrators, of the survivor of them. A trust 
& a power. The ^ound of the power being 
personal confidence, it is primd facie limited to the 
original trustees ; not without express words 
passing to others, to whom by legal transmission 
the same character may happen to belong ; & 
cannot be executed by the devisees &. exors., for 
that specific puipose only of the surviving trustee. 
A tmst therefore, executed by the ct. for the next 
of kin at the death of testator according to Statute 
of Distributions, 1()70 (c. 10). — Cole v. Wade 
(1807), 10 Ves. 27 ; 33 E. K. 894. 

Annotatinna : — Consd. lie Smith, Eantick v. Smith, [1904] 1 
Ch. 139. Reid. IMper v. Hper (1834), 3 My. & K. 159 ; 
Fordyco v. Dridges (1848), 2 Coop. tamp. Cott. 324 ; Jfa 
I’erkins, Brown v. I^crkins (1909), 101 L. T. 346. 

1136. ,1 — Re SpsANNi’s Tkusth, No. 

1199, post. 

1137. .]-- Testator appointed IT., his 

exor. & trustee, & gave him all his estate, “ upon 
trust for all my children & their issue in such shares 
& in such manner as I shall by codicil direct or 
appoint, or, failing any such direction or appoint- 
ment by me, then in such shares as ... H. shall 
in his discretion think fit &; proper.” ’Testator 
never made a codicil, & left children, grandchildren, 
& a great-grandchild : — Held : (1) the children & 
their issue living at the death of testator were 
entitled to the estate, subject to the power of 
selection given to H. ; (2) the power so given to 
him was not confined to directing in what shares 
members of the class were to take, but that lie 
could place any share in settlement. — He Hughes, 
Hughes v. Footner, [1921] 2 Ch. 208 ; 91 L. J. 
Ch. 10 ; 127 L. T. 117. 

Annotation : — Generally, Consd. lie Combe, CombiJ r. Combe, 
[1925] Ch. 210. 

1138. Expression of desire.] — ” I give to 

A. £500, & it is my will & desire that A. may 
dispose of the same amongst her relations, as she 
by will may think proper ” : — Held : a trust for 
the relations of A. & the £500 well bequeathed by 
the will of A. to her sister, & h(jr sister’s children, 
though made without reference to the will of first 
testator. — F orbes v. Ball (1817), 3 Mer. 437 ; 
30 E. R. 108. 

Annotaiiona : — Consd. Davies v, Thoms (1849;, 3 Do G. & 
Sm. 347 ; Re Bilerley, Brierley v. Brierley (1894), 43 
W. R. 36 ; Re Weekes’ SetUmt., [1897] 1 Ch. 289. Refd. 
Lake v. (Durrie (1853), 21 L. T. O. S. 26. 

-.] — Testator, by his will, gave 
personal proi)erty to his wife, absolutely, for her 


own use & benefit. By a codicil, which was in the 
form of a letter to his wife, he said : “ It is my 
wish that you should enjoy everything in my 
power to give, using your judgment as to where 
to dispose of it amongst your children when you 
can no longer enjoy it yourself ; but I should be 
unhappy if I thought it possible that any one not 
of your family, should be the better for what, I 
feel, confident, you will so well direct the disposal 
of ” : — Held : the word “ family ” was not cortflned 
to children, but included descendants in every 
degree ; & the wife was entitled to the property, 
absolutely, & not merely for her life with a power 
in the natuie of a trust for her children. — Wil- 
liams V. Williams (1851), 1 Sim. N. 8. 358 ; 20 
L. J. Ch. 280 ; 15 Jur. 715 ; 01 E. R. 139. 
Annotations: — Mentd. Bernard r. MiiiHhiill (1859), John. 

276 : Burt v. Hollyar (1872), L. 11. 14 Eq. 160 ; Plgg v. 

aarko (1876), 45 L. J. Ch. 849. 

1140. .] — Devise of copyholds to a 

married woman to be her sole & separate propei’ty, 
& with power to lu;r to appoint the same to her 
children & her husband in such way & in such 
propoitions as she may think fit : — Held : she was 
devisee in fee, & the execution of the power was 
not made a duty, & therefore no trust in favour of 
the husband & children. 

Where the power is given with particular 
persons indicated who may be the objects of it, 
the ct, has considered any words importing a 
direction or desire or recommendation or even a 
wish in their favour, as imposing a duty on the 
dontM' of the power as amounting to a trust in 
favour of the objects (Stuart, V.-C.). — Brook v. 
Brook (1850), 3 Sm. & G. 280 ; 05 E. R. 059. 

Annolationa : — Apld. Lambo v. Kamos (1870), L. 11. 10 Eq. 

267. Refd. Howurth v. DewoU (1860), 6 Jur. N. 8. 1300 

Butlor V. Gray (1869), 5 Ch. App. 26. 

1141. Expression of confidence.] — Tes- 

tator bequeathed all his propeiiy to his widow, 
her heirs, exors., administrators & assigns, for her 
sole henelit, in full conlidcnce tliat she would 
appropriate it apply the same for the benefit of his 
children : — Held : this amounted to a gift of an 
estate for life in the property to the widow, with a 
power of appointment in favour of the children, 
with a gift in default of appointment to the 
children as joint tenants. — Wace v. Mallard 
(1851), 21 L. J. Ch. 355 ; sub nom. Ware v. Mal- 
lard, 18 L. T. O. S. 194 ; 16 .Tur. 492. 

AnnotaiUms : — Apld. Ciimiok v. Tucker (1874), L. R. 17 Eq. 

320. Refd. Howarth v. Dewoll (1860), 6 Jur. N. S. 1360 ; 

Shovoltuii V. Shovelton (1863), 32 Boav. 143 ; Fordham v. 

SpeiKht (1875), 23 W. R. 782. 

1142. Direction to appoint.] — Testator 

directed that certain stock should stand in his 
name, & certain real estates remain unalicnated 
‘‘ until the following contingencies are com- 
pleted ” ; & after giving life interests in such stock 
& estates to his two children, with remainder to 
their issue, he declared that in case his two children 
should Loth die without leaving lawful issue, 
the same should be disposed of as after-mentioned, 
that was to say, the survivor of his two children 
should have power to dispose, by will, of his real 
& personal estate, “ Amongst my nephews & 


PART IX. SECT. 1. 

1186 1. What conslUrdea — Discretion 
to apportion gift.}— -Re Griffitus, 
Griffiths c. GEiFnTHSi^[1926] V. L. R. 
212 ; [1926] Aigus, L. R. 197.— AUS. 

1186 il. .] — Hutchinson v. 


Hutchinson (1850), 13 I. Kq. 11. 332. 
*~“IR. 

1135111. .1 — JRc Harobove's 

Trusts (1873), 8 I. R. Eq. 256.— IR. 

1136 iv. .1 — Oarbbbry v. 

McCarthy (1881), 7 L. R. Ir. 328.— IR. 
1136 V. .] — Aheabne V. 


Auearne (1881), 9 L. R. Ir. 144. — 
IR. 

1135 Vi. .1—Rc Walker & 

Elqbb’s Contract (1918), 63 1. L. T. 
22.— IR. 


e. r,] — A will gave land to 

testator’s heir -at -law lor life, with 
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Powers. 


SecL 1, — In general. Sects, 2 & 3.] 

nieces, or their children, either all to one of them or 
to as many of them as my surviving child shall 
think proper *’ : — Held : a trust was created in 
favour of testator’s nephews &> nieces & their 
children, subject to a power of selection & dis- 
tribution in his surviving child. — Burrough v. 
Philcox, Lacey v, Philcox (1840), 6 My. & Or. 
72 ; 6 Jur. 453 ; 41 E. R. 299, L. C. 

Annotations : — Consd. Wilson v. Busnid (1883), 24 Ch. D. 244 ; 
jRe Weckos’ Sottlmt., [1897] 1 Ch. 289. Refd. Faulkner 
V. Wynford (1846), 15 L. J. Ch. 8 ; Penny v. Tumor 
(1848), 2 I’h. 493; Prenderefa^t v. Ih^ndorgrasfc (1850), 3 
H. L. Cas. 195; JRe White’s Trusts (1860), Jonn. 656; 
Pocock V. A.-G. (1870), 3 Cb. D. 342: Re Llewellyn’s 
Sottlmt., OtBcial Solicitor v, Evans, [1921] 2 Ch. 281 ; 
Be Combe, Combe v. Combo, [1925] Ch. 210. Mentd. 
Cowper 1 ?. Mantell (1856), 22 Beav. 231. 

1143. .] — Brook v. Brook, No. 1140, 

ante. 

— Discretionary direction to settle.] — 

Lancashire v. Lancashire, No. 1122, ante. 

1145. Power to appoint to children.] — 

A married woman being entitled under a will to 
a residuary fund in ct., such fund was settled under 
the direction of the ct., giving her a general power 
of appointment by will amongst her children, with 
a limitation over to the children equally. One 
of the sons beeoming indebted, the mother executed 
two deeds whereby she covenanted with hiin & 
his creditors to appoint to him not less than 
£1,000 & by her will made a short time after, in 
pursuance of the power, she appointed to her son 
£1,000 :~Held : the appointment was valid. 

A power to appoint to children by deed or will, 
is a power in the nature of a trust, it is fi. power 
created for the benefit of the objects of the power. 

. . . The donee of the iiower, in the exercise of 
the power, ought to have this object, the benefit 
of the children, solely in view. . . . Where the 
donor gives the power to appoint by will alone, 
he does that designedly, that the donee should 
exercise it irrevocably, that is, not until the end 
of his or her life. . . , Where the donee of such a 
power is clearly shown to be exercising the power 
with a view to the benefit of some person not an 
object of the power, &, a fortiori^ with a view 
of benefiting himself, even in the absence of a 
positive bargain, such an appointment ought not 
to stand, being a violation of the principle that no 
regard sliall be had to anything but the objects 
of the power, &, without saying that should be 
the motive, the intention should be only for the 
benefit of the objects of the power, not to confer 
a benefit on the donee himself. . , . The donee 
may release the power, that is to say, may bind 
herself not to exercise her discretion, whatever 
circumstances may arise, notwithstanding that the 
donor’s intention was that she should do so 
(Kindersley, V..C.).~~Coffin v. Cooper (1865), 

2 Drew. & Sm. 365 ; 5 New Rep. 459 ; 34 L. J. 
Ch. 629 ; 12 L. T. 106 ; 13 W. R. 571 ; 63 E. R. 
660. 


Anm)Uai(^ Palmer v. Locko (1880), 1.5 Ch. D. 

Confld. Re Bradshaw, Bradshaw v. Bradshaw, 
11902] 1 Ch. 436 ; Re A., [1904] 2 Oh. 328 ; Re Bose, 
Bom’s Trustee v. Bose, [1904] 2 Ch, 348 ; Re Everod, 
Mollncux V. Evered, [1910] 2 Ch. 147. 


“7 .] — Wh^rc there is a gift to A. 

for life with a power to A. to appoint among a 
class, but no gift to the class, & no gift over in 
default of appointment, the ct. is not bound, 
without more, to imply a gift to the class in default 
of the power being exercised. 

In order to imply a gift there must be a clear 


indication in the will that testator intended 
the power to be regarded in the nature of a 
trust, so that the class or some of the class should 
take. 

Testatrix bequeathed to her husband a life 
interest in certain real property, & gave “ him 
power to dispose of all such property by will 
amongst our children.” The will contained no 
gift over in default of appointment. There were 
children, but the husband died intestate without 
having exercised the power of disposition : — Held : 
the power conferred on the husband was a mere 
power not one coupled with a trust, & conse- 
quently there was no gift to the children by 
implication, & the heir-at-law of testatrix was 
entitled. — Re Weekes’ Settlement, [1897] 1 Ch. 
289 ; 66 L. J. Ch. 179 ; 76 L. T. 112 ; 45 W. R. 
265 ; 41 Sol. Jo. 225. 

Annotations : — Bistd. Re Llewellyn’s Settlmt., Ofl9oial 
Solicitor Evans, [1921] 2 Ch. 281. Apld. Re Combo, 
Combe v. Combe. [1925] Ch. 210. 

1147. Distinguished from trust.] — Smith v. 
Death, No. 1003, ante. 

1148. .] — Widow, by the settlement on her 

second marriage, settled £2,300 which had belonged 
to her first husband, in trust for her separate use 
for life ; & declared that, subject thereto, the 

fund should, as & whenever she should think fit 
or be advised, be settled upon trust for the benefit 
of her daughter & only child, by her first husband, 
& of her daughter’s intended husband & her child 
& children, in such manner &; for such rights 
interests as should bo agreed upon, either previous 
to or after her daughter’s marriage, with her 
consent, & that she, the mother, should have full 
power to settle the fund or any part of it, in trust 
for the immediate benefit of her daughter & her 
child & children, in manner aforesaid, to take 
effect either upon such marriage, or upon or 
immediately after her own death, os she should 
think fit ; but if the daughter should not be 
married in the mother’s lifetime &: -should survive 
her, then the fund should be assigned to the 
daughter at twenty-one or on marriage, but if the 
daughter should die in her mother’s lifetime 
without having been married, then the fund should 
be held in trust for the children of the mother’s 
second marriage ; — Held : a trust, & not a power, 
was created in favour of the daughter, her husband 
& children ; but the mother, if she thought fit, 
might modify the interests of the cestuis que trust, 
on the daughter marrying with her consent. — 
Croft v. Adam (1842), 12 Sim. 639 ; 11 L. J. Ch. 
386 ; 6 Jur. 522 ; 59 E. R. 1278. 

1149. Who may exercise — Original trustees 
only.] — Cole v. Wade, No. 1135, ante. 

1160. How far court will enforce.] — Where 
absolute discretion has been given to trustees 
as to the exercise of a power the ct. will not compel 
them to exercise it but if they propose to exercise 
it, the ct. will see that they do not exercise it 
improperly or unreasonably. Where the power 
is coupled with a trust or duty the ct. will enforce 
the proper & timely exercise of the power 
but will not interfere with the discretion of the 
trustees as to the particular time or manner of their 
hoyid fide exercise of it. — Tempest v. Camoys 
(Lord) (1882), 21 Ch. D. 571 ; 51 L. J. Ch. 785 ; 
48 L. T. 13 ; 31 W. R. 326, C. A. 

Annotations : — Conid. Re Godd. Eantwood r. Clark (1883), 
23 Ch. D. 134. Apld. Re Hall, Hall r. HaU (1885), 54 
L. J. Ch. 527. FoUd. Re Burrage, Bumiuerham v. Barrage 
(1890), 62 L. T. 752. Conso. Re Bryant, Bryant v. 
Hiokley, [1894] 1 Ch. 324 ; Re Oharteris, Chartorls v. 


power to appoint the same to ono or 
mow of his Mns : & declared that the 
devisee (his heir) was not to alien or 


mtge. the lot ; & that it was not to 
bo attachable by his oiedltorB : — 
Oil . ! whether, this power was a naked 


power, or created a trust in favour 
of the devisee’s sons. — ^M oMastbb e. 
Morrison (1867), 14 Or. 138.— OAN. 
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Blddtaph. [1917] 2 Oh. 377. Reid. Re Radnor’s Will 
Trusts (1890), 45 Oh. D. 402 ; Re Hlgglnbottom, [1892] 3 
Oh. 132 ; Montefloro v. Guodalla, [1903] 2 Ch. 723. 
Mentd. Re Poor’s Lauds Charity, Bethnal-Groon (1891), 7 
T. L. R. 705. 

1161. .] — Where a power is coupled with a 

trust or duty, the ct. will enforce the proper & 
timely exercise of the power, but will not interfere 
with the discretion of the trustees as to the par- 
ticular time or manner of their bond fide exercise 
of it . — He Burragb, Burningham v, Bukrage 
(1890), 62 L. T. 762. 


Sect. 2.~EXERCISE OF POWER. 

See Pait IV., ante. 


Sect. 3.—VESTING OF INTEREST PENDING 
EXERCISE OF POWER. 

1162. Express gift to class — Interest vests until 
power exercised.] — Coleman Seymour, No. 748, 
ante, 

1163. .]— Hands v. Hands (1782), 

cited in 1 Term Kep. 437, n. ; 99 E. U. 1183. 
Annotations: — Befd. Wrif?ht v. Atkyns (1815), Coop. G. 

ill ; Wright v. Atkyns (1823), Turn. & 11. 143. 

1164. .]- There is no doubt that the 

residuary legatee has an absolute discretion to 
exclude any, & all of her brothers & sisters, 

from any share in this property ; but the words of 
this will give to the three brothers & sisters a 
vested interest, until divested by exclusion. 
Tliis case differs nothing from an interest vested 
in the brothers & sistei*s, suuject to be d(‘f(‘ated 
by a power of appointment in the residuary 
legatee. Unless the power of appointment in 
the one case, or power of exclusion in the other, 
be exercised, the brothers & sisters will take ; 
the fund must in the mean time be secured (Leach, 
V.-C.). — Robinson v. Smith (1821), 0 Madd. 194 ; 
66 E. R. 1065. 

1166. — .] — Where a trust of money, 

under a will & codicil, is to B. for life, remainder 
after B.’s decease as to both principal & interest, 
to & amongst her children as B. should by deed 
or will appoint ; but if B. should leave no child 
living at her decease, then over ; — Held : all the 
children of B. who survived testator took a vested 
interest in the money, & B. having left a child 
living at her dec(*ase, the share of a child of B. 
who died in B.’s lifetime, belonged to the repre- 
sentatives of that child. 

If a sum of money be given to A. for life, with 
remainder as he should by deed or will appoint 
&; in default of ai)pointment then to the children 
of A. the children of A. take in default of appoint- 
ment whether they died in A.’s lifetime or not. 
Here the power was to be executed by deed or 
will ; the tenant for life was not bound to siispend 
her judgment until her death in respect to the 
parties who were to take ; therefore all the children 
who survived testator might have been objects 
of the power, & under the authorities entitled to a 
share where no appointment was made. Where 
words used are capable of a sensible effect, it is 
not safe to depart from them ; & where vested 
interests first given by a will are defeated by an 
alternative form of expression not so plain & 
decisive, & which cannot take effect, the alternative 
branch of the sentence fails, & the preliminary 
expression which gave the vested interests takes 
effect (WiGRAM, V.-O.). — ^Faulkner v. Wynpord 
(Lord)*(1846), 15 L. J. Ch. 8 ; 6 L. T. O. S. 188 ; 


8vb nom. Falkner v. Wynpord (Lord), 9 Jui^. 

1150, .] — Testator gave a fund to ms 

wife for life, with a power for her to appoint it by 
will amongst “A., B. & C.. & their respective 
children,” & in default of appointment, he directed 
” the same, at his wife’s death, to go amongst all 
the said children equally.” Tlie wife made no 
appointment: — Held: (1) the. children alone 
took, to the exclusion of their parents ; (2) they 
t-ook per capita : (3) the fund vesteci in the child^n 
living at the death of testator, subject to its being 
either divested by the exercise of the power or by 
the birth of other children before the death of the 
tenant for life. — Pattison v. Pattison (1855), 
19 Beav. 638 ; 52 E. R. 498. 

Annotation : — As to (3) Apld. Re Hutchinson, Alexander v, 
Jolley (1886), 55 L. J. Ch. 574. 

1167. .]— Lambert v, Tifwattes, No. 

756, ante. 

1168. - .]- - Re Master’s Settt^ment, 

Master v. Master, No. 749, ante. 

1159 . ,]—lie Hughes, IIuGinss v. 

Footner, No. 1137, ante, 

1160. Only child.] — Where property 

is settled on husband & wife for life, remainder 
to the issue, subject to a power of appointment, an 
interest vests in an only child, though no appoint- 
ment was made. — Madoo v. Jackson (1789;, 2 
Bro. C. C. 688; 29 E. R. 322, L. 0. 

1101. Interest of after-born children — Vests 

on birth.] — WJiere a leasehold estate for lives was 
settled upon the husband for life ; remainder to 
tljie wife for life, with remainders to the childr^, 
the husband having renewed by i)utting in the 
wife’s life, is to bo considered as a creditor upon 
the estate for the iine & chai'ges of renewal. 

Limitation of a leasehold estate in a marriage 
settlement after tlie decease of husband & 
in trust for such cliild & children as they should 
appoint ; & in default of appointment, to all & 
every the child & children ecjually ; — Held : ^ to be 
a vested remainder, which opened to take in the 
issue, as they came in esse. — Lawrence v. Maggs 
(1759), 1 Eden, 453 ; 28 E. R. 760. 

Annotation : — ^Refd. Pickering v. VowloH (1783), 1 Bro. C. 0. 
197. 

1162. •] -Hy marriage settle- 

ment, £1,500 was provided for younger children 
in such shares as the? parents sliould appoint, in 
default of appointment to all the children, after 
the death of the wife. Tlie parents afterwards 
made an appointment excluding one child. This 
deed vests the portions in the children born or to 
be born. — Mayhew v. Middleditch (1782), 1 
Bro. C. C. 162 ; 28 E. It. 1054, L. C. 

-1103. .]— Doe d. Willis v. 

MaIMn, No. 751, ante. 

1104. .] — Trust in marriage arts. 

to i)ay certain funds, the property of the to 
all & every her child & children in such parts 
shares, & proportions, as she should by will give, 
etc., for want of such gift, etc., to all & every 
her child & children part & share alike ; for 
want of such issue, over. By her will she gave 
ten guineas, part of the fund, to her eldest son ; 
declaring, that lie was otherwise provided for by 
the will of his uncle ; & the remainder she gave to 
a]l her other children, naming them, equally, with 
survivorship in case of the death of any during 
minority, & before receipt of his, or their shares ; 
& in case of the death of her eldest son, before he 
comes to the possession of his uncle’s fortune, she 
gave her second son only ten guineas. The only 
provision of the eldest son was a remainder in tail 
after the life estate of his father ; who survived his 
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Sect* 3. — Vesting of interest pending exercise of 
power* Sect. 4; Svb-sect* B* dc 0*1 
wife : — Held : (1) children illegitimate, being born 
after elopement, & no access, clearly could not 
take ; (2) the share appointed to a child, who died 
in the life of her mother, lapsed ; (3) under the 
circumstances the appointment of ten guineas 
was illusory, & therefore the whole was void, & 
the fund was distributed among the surviving 
children & the representative of deceased child, 
the interest vesting on the birth, liable to be 
divested only by appointment. — Vandbrzeb v* 
Aclom (1799), 4 Ves. 771 ; 31 E. R. 399. 

Annotations : — Aatoj^) Refd. Kemp v. Kemp (1801). 5 Ves. 

849 ; Butcher v* Butcher, GoocUiy v. Buteher (1812), 1 

Ves. Sc B. 79. 

1166. .] — Pattison V* Pattison, 

No. 1166, ante* 


Sect. 4.~EFFECT OF FAILURE TO EXERQSE 
POWER. 

Sub-sect. 1. — ^When Trust Implied in Favour 
OP Objects op Power. 

A. In General* 

1166. Power to appoint among class.] — Trust 
deed whereby trustees were to give the residue of 
A.’s estate ** among his friends Sc, relations, 
where thfey should see most necessity, & as they 
should thir^ most just.” 

Tliough, in other cases the ct. will not interfere 
where trustees, declining to aid, have a power to 
distribute generally according to their discretion, 
without any defined object, it was held that here 
a rule was laid down ; the word ” friends ” mean- 
ing ” relations ” & the ct. could judge of the 
respective families’ necessities & occasions by a 
reference to the master. — Gower v. Mainwaring 
(1750), 2 Ves. Sen. 87 ; 28 B. R. 57, L. C. 
Annotation : — ^Refd. Be Caplin's Will (1865), 2 Drew. & Sm. 

527. 

1167. ^ .] — Testator devised a freehold estate 

to his wife for her life, & then directed tliat she 
should disx)ose of the same amongst testator’s 
children by her at her decease, as she should 
think proper. The wife made no disposition of 
the estate. The children take no interest in the 


estate under the will. — C rossling v. Crossling 
(1794), 2 Cox, Eq. Cas. 396 ; 30 E. R. 183. 

1168. .] — Testator bequeathed a leasehold 

estate, after an estate for life, to his nephew A. 
& the heirs male of his body lawfully, by other, & 
in default of such heirs to one of the sons of his 
nephew B. as A. shall direct by a conveyance in 
his life or by his last will. Another leasehold 
estate he bequeathed to A. upon trust subject to 
certain charges, to employ the remainder of the 
rent to such children of B. as A. should think 
most deserving, & that will make the best use of 
it, or to the children of his nephew L. if such there 
are or shall be. A. dying in testator’s life, the 
bequest of the latter estate was established in 
favour of all the children. — ^Brown v. Higgs 
(1799), 4 Ves. 708 ; 31 E. R. 366 ; re-heard (1800), 
6 Ves. 496 ; affd* (1801), 8 Ves. 661, L. C. ; (1813), 
18 Ves. 192, H. L. 


AnnoMions : — Coiud. Lonffmor© v. Broom (1802), 7 Ves. 124. 
Apld. Birch r. Wade (1814), 3 Vos. Sc B. 199 ; Provost v. 


Clarke (1816), 2 Madd. 458. Diftd. Meredith v. Heneaere 
(1824), 1 Sim. 542. Oonsd. Toldervy v. Colt (1836), 1 
M. & W. 250. Apld. BurroTigh v. Phlloox (1840), 6 My. 
Sc Cr. 71 ; Penny v. Turner (1848), 2 Ph. 493. Ooiua. 
Cowperr. Mantel! (No. 2) (1856), 22 Boav. 231 ; Salushury 
V. Denton (1 857 ), 3 K. Jl 529. Distd. Bernard v. Minshull 
a859), John. 276. Coiisd. Re White's Trusts (I860), 
John. 656. Distd. Goldring v* Inwood (1861), 3 Gift. 139 ; 
Re Strickland's Trust (1862), 1 New Rep. 164. Apld. 
iKOd V. Izod (1863), 32 Bear. 242. Coxisd. Re Jeaftreson's 
Trusts (1866), 12 Jur. N. S. 660 : Re Phone's Trusts 
(1868), L. R. 5 Eq. 346. Apld. Butler v. Gray (1869), 5 
Ch. App. 26 ; Carthew v. Enragrht (1872), 26 L. T. 834. 
Coxisd. Briggs V. Upton (1872), 26 L. T. 485 ; Pocook v. 


289. Apld. Re Hughes, Hughes v. Footner, [19211 2 Ch. 
208. Oonsd. Re Combe, Combe v. Combe, [1925] Ch. 210. 
Refd. Benson v. Whittam (1831), 5 Sim. 22 ; Hemming v. 
Whlttam (1831), 1 L. J. Ch. 94 ; Foley v. Parry (1833), 

2 My. Sc K. 138 ; Prendergast v. Prondergast (1850), 

3 H. L. Cas. 195 ; Sheffield v. Coventry (1853), 17 Jur. 289 ; 
Robinson v. Wheelwright (1855), 21 Beav. 214 ; Joel v* 
Mills, Harvey v. Mills (1857), 3 K. & J. 458 ; Howarth v* 
Dewoll (1860), 6 Jur. N. S. 1360 ; Re Kddowes (1861), 1 
Drew. & Sm. 395 ; Joel v. Mills, Hervby v. Mills (1861), 
30 L. J. Ch. 354 ; Pilcher v. Randall (1861), 4 L. T. 398 *, 
Lambert «. Rendle (1863), 3 New Rep. 247 ; Mellor v. 
Stanley (1864), 2 De G. J. & Sm. 183 ; Robson v. Flight 
(1864), 34 Boav. 110 ; Shattook v* Shattock (1866), 35 
L. J. C3h. 509 ; Re Blight, Blight v. HartnoU (1881), 30 
W. R. 513 ; Re Brierlfty, Brierloy v. Bricrley (1894), 43 
W. R. 36 ; Re Lowman, Devonlsh v. Pester, [1895] 2 Ch. 
348 ; Re Llewellyn's Settlmt., Official Solicitor v. Evans, 
[1921] 2 Ch. 281. Mentd. Blackburn v. Jepson (1814), 
2 Vos. Sc B. 359 ; Deerhurst v, St. Alban (1831), 2 Russ. 
& M. 702 ; Scarisbriok v. Skelmorsdale (1840), 4 Y. & C. 
Ex. 78 ; Christ’s Hospital v. Grainger (1849), 1 H. & Tw. 
533 ; Marker v. Kekowich (1850), 8 Hare, 291 ; Porter v. 
Baddelcy (1877), 5 Ch. D. 452 ; Re Fiokus, Farina v. 
Fickus (1899), 69 L. J. Ch. 161. 


.] — Grteveson V. Kirsopp, No. 1221, 

post* 

1170* .] — ^Burrough V. Philcox, Lacey 

V. Philcox, No. 1142, ante. 

1171. .] — ^By a marriage settlement, a fund 

was limited to the Imsband for life, with remainder 
to his wife absolutely if she survived, but if she 
predeceased him, then for all the children of the 
marriage in such shares as she should appoint ; 
Sc if there should be no issue of the marriage 
living at lier death, upon trust as she should 
appoint generally, &, in default, to the husband 
absolutely, but there was no express gift to the 
children in default of appointment. The husband 
survived, & there were children living : — Held : 
such children, notwithstanding the mother never 
appointed, were entitled to the fund. — F enwick 
V. Greenwell (1847), 10 Beav. 412 ; 11 Jur. 
620 ; 60 E. R. 640. 


Annotation : — ^Mentd. Macnamara v. Caroy (1867), 15 W; R. 
374. 


1172. .] — Winn v. Fenwick, No. 1197, 

post. 

1173. .] — Where there is a power of selec- 
tion among certain objects, Sc, an intention mani- 
fested that the objects should not be disappointed, 
for instance, where there is a bequest to testator’s 
wife for life, & after her decease to be divided or 
distributed amongst such of his children as she 
should appoint, as the right to exclude some does 
not prevent the class from taking in default of 
appointment, it would now be held, notwith- 
standing the decision in MarJborongh {Duke)^v* 
Godolphin {Earl), No. 22, ante, that the children 
take in default of appointment, either by implica- 
tion or because the power is coupled with a trust 
(Page- Wood, V.-C.). — Salusbury v. Denton 
(1857), 3 K. & J. 629 ; 26 L. J. Ch. 851 ; 30 L. T. 


PART IX. SECT. 4, SUB-SECT. 1.— A. 

11661 . Power to appoint ammo class*] 
— Re Stinson's Estate, [1910] 1 1. R. 

47. — IR. 

1166 il. -- — .h-Teatatrix made a de- 
vise of lands, held under a lease lor 


lives renewable lor ever, to A. for life, 
with a power ol appointment to A. 
among her children, but made no gift 
over In default of appointment : — 
Held : there being nothing m the instru- 
ment creating the power from which 
the intention that the objects should 


take in default of appointment could be 
gathered, that A. took a mere life 
estate coupled with a power of appoint- 
ment, St, there being no trust for the 
children, there was consequently no 
gift by implication to them.— G lib- 
BORN V. Horan, [1921] 1 1. R. 93. — IR. 
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O. S. 63 ; 21 J. P. 726 ; 3 Jur. N. S. 740 ; 5 W. B. 
865 : 60 E. B. 1210. 

(Jonsd. Re Brierloy, Brierley v. Brlerley (1894), 
43 W. R. 36. Retd. Lambe v. Eames (1870), L. R. 10 Eq. 
267 ; Wilson v. Dngrnld 0883), 24 Ch. D. 244 ; Re aarke, 
Braoey r. Royal NaUonal LWoboat Institution. [1923] 2 Ch. 
407. Mentd. Hunter v. A.-G., [1899] A. C. 309 ; 2ie Davis. 
Thomas i\ Davis. [1923] 1 Ch. 225. 


1174. .] — Re Caplin’s Will, No. 1193, 

post, 

1176. .] — Wilson v. Duquid, No. 1232, 

post, 

1176. .] — A bequest to A. for life, ** with 

remainder as he shall by deed or will & in his sole 
discretion appoint amongst ” certain named 
persons, creates a trust by implication, in default 
of appointment, for such of those persons as 
survive testator, whether they survive the life 
tenant or not. — Re Walford, Kenyon v. W Al- 
ford (1911), 65 Sol. Jo. 384. 

1177. Power to appoint to individual.] — Devise 
of absolute interest to one with any expression 
that he shall dispose of the whole or part to A., 
not properly a devise but a trust for A. which the 
ct. will execute after death of the first devisee. 

Devise to one for life, or absolutely, with 
directions that he shall dispose of it to another 
at his death, operates as an immediate devise, 
without any such disposition. — Bull v, Vardy 
(1791), 1 Ves. 270 ; 30 B. R. 338. 


Annotaiiona : — Consd. Brown r. Iliggrs (1800), 5 Vea. 495 ; 
Re Brlorley, Brierley v. Brierloy (1894), 43 W. R. 36. 
Refd. Cov^er v. Mantel] (1856), 22 Beav. 231. Mentd. 
Morice v, Durham (Bp.) (1805), 10 Vos. 522. 


1178. Conditional power — Satisfaction of 

condition impossible.] — Testator gave his trustees 
power, if his daughter married with their consent, 
to appoint part of her fortune on her death to her 
husband. She married in testator’s lifetime with 


his consent : — T/eld : the provision was equivalent 
to a gift to the husband of the life intere.st. — 
Twebdale V, Twekdale (1878), 7 Ch. D.'03.S ; 47 
L. J. Ch. 530 ; 38 L. T. 187 ; 20 W. R. 457. 


B, Necessity for Intention to Benefit. 

1179. General rule — Intention to benefit neces- 
sary.] — Testator by will bequeathed his residue 
equally amt.mg his seven children, & by a codicil 
revoked the share given by his will to one of his 
sons, & gave the same to. his trustees upon trust 
at their uncontrolled discretion to apply the same 
or such parts thereof as they should think proper, 
for the personal maintenance & support or other- 
wise for the benefit of his son, or otherwise to 
apply the same in augmentation of the shares of 
testator’s other children. The trustees did not 
exercise the power, but paid the share in question 
into ct. under Trustee Relief Act : — Held : there 
being no gift in favour of the person who would 
be benefilSd by the exercise of the power, as in 
Brown v. Higgs, No. 1108, ante, no gift could be 
implied, & therefore there was an intestacy with 
respect to the share. — Re Eddowes (1801), 1 
Drew. & Sm. 395 ; 5 L. T. 389 ; 7 Jur. N. S. 354 ; 
62 E. R. 430. 

1180. .] — Re Weekes* Settlement, 

No. 1146, ante, 

1181. .] — There is no inflexible rule 

that, if a testator confers a power to appoint 
among a class but makes no gift over in default 
of appointment, the ct. will imply a gift to the 
class m equal shares if the power be not exercised. 
It is only when upon the construction of the will 
testator shows an intention to create a trust in 


favour of the class that this implication will be 
made. 

By his will testator devised & bequeathed his 
residuary real & personal estate to trustees upon 
trust for conversion & to hold the net proceeds & 
the investments representing the same. In trust 
to pay the income to his wife during widowhood 
& after her death or remarriage in trust for his 
only son for life &: from & after his death “ In 
trust for such person or persons as my son . . . 
shall by will appoint, but I direct that such appoint- 
ment must bo confined to any relation or relations 
of mine of the whole blood.” There was no gift 
over in default of appointment : — Held : the ct. 
would not imply a gift in default of appointment 
to the objects of the power, as the will did not show 
any intention on the pait of testator to create^ 
trust in favour of the objects of the power ; & 
therefore, if the son released his power of appoint- 
ment the property would go subject to the two 
life interests as on an intestacy. — R^i Combe, 
Combe v. Combe, [1925] 1 Ch. 210 ; 94 L. J. Ch. 
267 ; suh nom. Re Coombe, Coombe v. Coombe, 
133 L. T. 473 ; 69 Sol. Jo. 397. 

C. Where Gift Over. 

1182. Whether trust implied.] — A trust for 
raising money for a feme sole if she marry with 
consent of the trustees ; & if not, such as the 
trustees shall name, or else to themselves, shall 
enure to the administrator of the feme sole . — 
Fleming v. Walgrave (1664), 1 Cas. in Ch. 58; 
22 E. R. 093. 

Annotations : — ^Refd. Fry i\ Porter (1609), 1 OaH. in Ch. 138 : 

■CroaRh v, WilHon (1706), 2 Vorn. 572 *, Hervoy v. Aston 

(1737). t Atk. 361 ; Reynlsh v. Martin (1746), 3 Atk. 330. 

1183. .] -Pattison V. PArnsoN, No, 1156, 

ante. 

1184. .] - Devise in 1817 of a freehold 

estate for lives renewable for evi*r, ” to my son W. 
during his life, & after his death, to his lawful 
issue, in such manner, shares, proportions as he, 
by deed or will, shall appoint, & for want of such 
appointment then to his issue equally, if more 
than one ; &, if only one child, to said child ; & 
in failure of issue of W.,” to J. Another estate, 
consisting of fee simple lands, was devised in the 
same terms to son J. ; & on failure of the issue of 
J., it wiis to go to W. J., & W., before the birth of 
any cliild to W., J. liimself newer married, joined 
in a recovery as to the lands devised to J,, & to 
which W. afterwards succeeded in possession on 
J.’s death without issue. W. died, leaving four 
children, he had not executed any appointment, 
but during his life disposed of both descriptions 
of lands to creditors for value. 

The estate to the issue does not arise by implica- 
iion, but there is an express devise to the issue in 
default of appointment under the power. ... In 
Sugden on Powers, it is said, ” Where there is a 
gift over in default of appointment to the objects 
ol the power, or to other persons, of course the 
words of the power cannot operate to vest any 
estate in the objects of it by implication if there 
be no appointment. ...” Indeed the general 
rule of eixpressum fadt cessare taciturn, seems 
plainly to exclude any increase of an estate by 
implication where there is an estate expressly 
limited as in the present case (Crompton, J,). — 
Roddy v. Fitzgerald (1857), 6 H. L. Gas. 823 ; 
10 E. R. 1518, H. L. 

Annotaiiona : — Ck>n8d. Bradley v. Cartwright (1867), L. R. 

2 C. P. 511 ; Clifford v. Koe (1880), 5 App. (^. 447. 

Befd. Jordan v, Adame (1859). 6 C. B. N. S. 748 ; Pelham 
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11791. Generdlnae — Intention to benefit necessary .] — Healy v. Donxxrt (1853), 3 I. O. L. R. 213. — IR. 
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Sect 4 . — Effed of failure to exercise 'power: S'ub- 
sect. 1, C. ; sub-aect 2, A. (a).] 

OUnton V, Newcastle, ri902] 1 Oh. 34. Montd. Surtees 
V. Surtees (1871), 19 W. R. 1043 ; Leach v. Jay (1877), 
6 Oh. D. 496 : he Nelley’s Trusts (1877), 26 W. R. 88 ; 
Taylor t>. St. Helen’s Corpn. (1877), 6 Ch. D. 264 ; Bowen 
V. Lewis (1884), 9 App. Cas. 890 ; i?c Score, Tolman t». 
Score (1887). 67 L. T. 40 ; Van Oiutten t>. Foxwell, 
Foxwoil V. Van Grutten, fl8971 A. C. 668 : Re Wilmot, 
Wllmot V. Betterton (1897), 76 L. T. 416 ; Foxwell ©.Van 
Grutten (1898), 79 L. T. 617 ; Re Simcoe, Vowler-Simooc 
V. Vowler, [1913] 1 Ch. 652 ; Re Lawrence, Lawrence ©. 
Lawrence, [1916] 1 Ch. 129. 

1186, S. bequeathed residue to children 

in equal shares. Then directed that a part of 
each son’s share should be set apart on trust for 
the son until bkpey., then for such of his children 
as he should appoint, & in default of appointment 
for such children as should attain twenty-live. 
One son became bkpt., & without having exercised 
his power of appointment : — Held : the fund set 
apart vested in his trustee, & not in his children 
by implication in default of appointment. — Ee 
Sprague, Miley v. Cape (1880), 43 L. T. 236. 

1186. .] — Bichardson v, Harrison, No. 

70, ante. 

1187. Residuary gift.] — Where testator by 

his will gives his wife a life interest in certain 
pioperty, & a power of appointing such property 
among a class» & subsequently makes her residuary 
legatee, the residuary gift is not such a gift over 
as will prevent the ct. from implying from the 
power a gift to the class, to take effect even if no 
appointment is made by the wife : — Held : in such 
a case, upon the construction of the particular 
will, the Vife did not on releasing her life interest 
become absolutely entitled to the pn perty which 
she had power to appoint . — Ue Brterlry, 
Brierley V, Brierlby (1894), 43 W. B. 36 ; 38 
Sol. Jo. 647 ; 12 B. 65, C. A. 

AnnoUxiion : — Consd. Re Woekes* Sottlmt., [1897] 1 Ch. 289. 

1188. On what limitation depends — Default of 
appointment — Not default of object.] — Settlement 
to such uses as the husband & wife shall jointly 
appoint, & in default of such appointment, to them 
for life ; & aft«r the decease of the survivor to the 
use of all or any of the child or children of them in 
such shares & proportions dt for such estate & 
estates, term or terms, & payable at such time or 
times & in such manner & form, as the husband 
should by deed or will appoint ; & in default 
thereof to him & his heirs. The event, upon which 
the last limitation depends, is default of appoint- 
ment, not of children. — ^Jenkins v. Quinchant 
(circa 1745), 5 Ves. 696, n; ; 31 E. B. 760, L. 0. 
Annotaiiona : — ^Mentd. Baretow v. Eilvinerton (1800), 5 Ves. 

593 ; Bedford ©. Aberoom (1830), 1 W. & Cr. 312. 

1189. Power extinguished by insolvency.] — 

fund was settled upon trust to pay the interest 
to the husband, unless & until he should become 
insolvent, or until his death, whichever should 
first happen ; & after the happening of either of 
such events, upon trust to pay the interest of the 
fund to the wife for her life ; & after the determina- 
tion of the several trusts thereinbefore created, 
upon trust for the children of the marriage, as the 
survivor should appoint ; & in default of appoint- 
ment, from & after the several deceases of the 
husband & wife, or the sooner determination of the 
trust for the children of the marriage equally. 
The husband became insolvent, & the wife after- 
wards died in the lifetime of the husband : — Held : 
the interests of the children & their issue in default 
of appointment thereupon became vested & could 
no longer be varied by the execution by the 


surviving husband of his power of appointment. — 
Haswell V. Haswbll (1860h 2 De G. F. & J. 
466 ; 30 L. J. Ch. 97 ; 3 I.. T. 393 ; 6 Jur. N. S. 
1222 ; 9 W. B. 129 ; 45 B. B. 698, L. C. 
Annotations : — Conid. Bradley v. Bury (1864), 10 L, T. 868. 
Difltd. Wickham ©. Wine (1865). 2 Hem. & M. 436. Oonsd. 
Re Stone’s Estate (1869), 18 W. R. 222 ; Re Aylwin's 
Trusts (1873), L. R. 1 6 Eq. 685 ; Re Kelly’s SetUmt., West 
©. Tumor (1888), 69 L. T. 494 ; Re Master’s Settlmt., 
Master ©. Master, [1911] 1 Ch. 321. 


SuB-SECJT. 2. — Distribution op Property among 
Class. 

A, What Persons Entitled. 

(a) In General. 

1190. Where no gift & no gift over — Only 
persons who could take by appointment.] — ^Walsh 
V. Wallingbr, No. 130, ante. 

1191. Where Invalid appointment — Members of 
class living at death of donee of power.] — Testator 
gave a legacy to his “ relatives ” in such shares, 
etc., as his ^^e should appoint. She appointed 
part to children of testator’s illej^timate brother : 
— Held : (1) “ relatives ” are legitimate relatives, 
where there is nothii^ on the face of the will 
itself to lead to a different conclusion ; (2) the 
class of relatives, who were to take the share which 
was badly appointed, was to be ascertained at the 
death of the donee of the power, & not of testator, 
— Re Saville’s Trusts (1866), 14 W. B. 603. 

1192. Where life Interest in donee of power — 
Power to appoint to relations.]— N. by will gave to 
E., his wife, all his estate, leases & interest in his 
house in Hatton Garden, & all the goods & furni- 
ture therein at the time of his death, also all 
his plate, jewels, etc., but desired her, at or before 
her death, to give such leases, etc., unto such of 
his own relations as she should think most 
deserving. 

E., by her wUl, gave all her estate & interest 
to S., in the house in Hatton Garden, & after 
several legacies, the residue of her personal estate 
to deft. & two other persons, & made them exors. ; 
but neither gave at or before her death, the goods 
in the house, or her husband’s jewels to his relations. 

The Master of the Rolls was of opinion that E., 
under the will of N. took only beneficially during 
her life, & that so much of the household goods in 
Hatton Garden, not disposed of by her according 
to the power given her by the will of N. in case 
the same remains in specie, or the value thereof, 
ought to be divided equally among such of the 
relations as were his next of kin at the time of 
her death. — ^Harding v. Glyn (1739), 1 Atk. 469 ; 
cited in 6 Ves. at p. 601 ; 26 E. R. 299. 
Annotations: — Ezpld. Brown v. Higgs (1803), 8 Ves. 561. 

Apld. Ciruwys v. Colman (1804), 9 Vos. 319. Consd. 

Walter v. Maunde (1815), 19 Vos. 424 ; Wright v. Atkyns 

(1815), Coop. G. 111. Apld. Grant v. Lynam (1828), 

4 Russ. 292. Consd. Benson v. Whittam (1831), 5 Sim. 

22 ; Burrough v. Phllcox, Lacey v. Philcox (1840), 5 

My. & Cr. 72. Apld. Croft v. Adam (1842), 12 Sim. 639. 

Consd. Williams v. WUUams (1851), 1 Sim. N. S. 358; 

Salusbury v. Denton (1857), 3 K. & J. 529 ; Bernard v. 

Mlnshull (1859), John. 276. Distd. Re Bond, Cole v. 

Hawes (1876), 4 Ch. D. 238. Consd. Wilson v. Dufuid 

(1883), 24 Oh. D. 244 ; Re Dcakin, Starkey v. Eyres, [1894) 

3 Oh. 565. Betd. Pierson v. Garnet (1786), 2 Bro. C. C. 

38 ; Blroh v, Wade (1814), 3 Ves. & B. 198 ; Wright v. 

Atkyns (1823), Turn. & R. 143 ; Meredith ©. Hene««e 

(1824), 1 Sim. 542 ; Foley r. Parry (1833), 2 My. & K. 

138 ; Re Stanger, Moorsom v. Tate (1891), 60 L. J. Ch. 

326 ; Re Brierley, Brierley v. Brierley (1894), 43 W. R. 36. 

1193. .] — Testator bequeathed a fund 

to his wife for life, & after her death to be paid to 
such &> so many of the relations or friends of the 
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wife as she should by will appoint, but the will 
contained no gift in default of appointment. The 
wife by will appointed among certain relations of 
her own : — Held : relations or friends must be 
construed relations, there being a gift for life to 
the donee of power, the relations must be ascer- 
tained at her death, & be limited to next of kin ; 
there being no gift over in default of appointment 
there was an implied trust in favour of such next 
of kin ; & the will of the donee, not operating as 
an execution of the power which was special, the 
next of kin were entitled under such implied trust 
to the fund. — Re Caplin’s Will (1805), 2 Drew. 
Sm. 627 ; 6 New Rep. 17 ; 34 L. J. Ch. 578 ; 12 
L. T. 520 ; 11 Jur. N. S. 383 ; 13 W. R. 040 ; 02 
B. R. 720. 

Annotation : — Coxisd Re Weekes’ Settlmt., [1897] 1 Ch. 289. 

1194. Power to appoint to children.] — 

Kennedy v. Kingston, No. 123, ante. 

1195. .] — WAI.SH V, Wallinger, No. 

130, ante. 

1196. .] — ^Fenwick v. Grbenwell, 

No. 1171, ante. 

1197. .] — By a marriage settlement, 

a power was given to the wife, in case she left any 
child of the marriage living at her death, to 
appoint amongst all & every the children ; but 
if there should be no issue of the marriage living 
at her death, then she was to have a general power 
of disposition. She did not exercise the power, 
died leaving several children : — Held : those 

children alone who survived her were entitled to 
take by implication. 

The power to appoint is to arise in the event of 
her leaving one or more child or children living 
at her death, & in that event only ; & taking this, 
in connection with the clause, by which the 
property is to revei't to the settlor, in the event of 
there being no issue of the marriage living at her 
death, I think, that the true meaning of the 
settlement is, that those children only who were 
living at her death are entitled to take (Lang- 
DALE, M.R.). — Winn v. Fenwick (1849), 11 Beav. 
438 ; 18 L. J. Ch. 337 ; 13 L. T. O. S. 155 ; 13 
Jur. 996 ; 50 E. R. 886. 

Annotation Consd. Lambert u. Tbwaltos (1866), L. Tl. 2 Eq. 

151. 

1198. .] — Testfitor gave to trustees 

certain freehold & leasehold property, upon trust 
to pay the rents, issues, & profits to his grand- 
daughter for life, & after her decease, “ in case she 
should leave issue of her body lawfully begotten, 
then upon trust to dispose of Ids said estate in 
such manner amongst such issue as his said grand- 
daughter by deed or will should appoint, & for 
default of such issue,” then upon certain ulterior 
trusts. The granddaughter hod several children 
& grandchildren, & by her will, purporting to be 
made in execution of the power, appointed the 
whole of the property amongst some only of her 
children : — Held : upon the construction of the 
above clause, that issue living at the death of the 
donee of the power of appointment were alone 
objects thereof ; an exclusive appointment was 
not authorised, & the appointment was therefore 
invalid ; & the issue of the granddaughter of every 
degree living at her death became entitled to the 
property on her death as tenants in common. — 
Stolworthy V. Sancroft (1864), 33 L. J. Ch. 
708 ; 10 Jur. N. S. 762 ; 12 W. R. 636 ; svib nom. 
Stodworthy V. Sancroft, 10 L. T. 223. 
Annotaiion : — Consd. Re Vealo*8 Trusts (1876), 4 Oh. D. 61. 

1199 . .J — Settlement of a fund after 

the death of A. & B. for such descendants of C. as 
B. should by will appoint : — Held : (1) to create 
a power in the nature of a trust for descendants 

J.— VOL. xxxvn. 


of C. Uving at B.’s death, entitling such descendants 
in equal shares in default of appointment ; (2) an 
appointment to the legal personal representatives 
of descendants dying before the death of the donee 
of the power was unauthorised. — Re Susannx’s 
Trusts (1877), 47 L. J. Ch. 65 ; 26 W. R. 03. 

1200. Where life Interest in other than donee of 
power.] — Testator expressing his will & desire, 
that one-third of the principal of his estate dc 
effects be left entirely to the disposal of liis wife 
among such of her relations as she may think 
proper after the death of his sisters, a trust for 
her next of kin at the time of her death, having 
made no disposition. — B irch v. Wade (1814), 3 
Vcs. & B. 198 ; 35 E. R. 454. 

Annotations: — Consd. Re Weekos* Settlmt., [1897 J 1 Ch. 

289. Reid. BuiTouRh v. Philoox, Lacey v. Phlloox (1840), 

5 My. & Cr. 12 \ Re Brierley, Brierlcy v. Briorley (1894), 

43 W.U. 36. 

1201. .] — Bequest to trustees for A. for 

life, if he should die childless, upon trust to 
apply the sum to the benefit of such of testator’s 
chOdren or their issue as the trustees should think 
fit, for the interest & good of testator’s family ; 
with no gift in default of appointment. No 
appointment having been made, & the tenant for 
life having survived the donees of the power, & 
died childless : — Held : children & I’emoter issue 
took in equal shares per capita &> the period for 
ascertaining the class was the death of the tenant 
for life . — Re White’s Trusts (1860), John. 656 ; 
70 E. R. 582. 

Annotations : — CODSd. Re Weokcjs’ Settlmt., [1897] 1 Ch. 289. 

Apld. Re Llewellyn’s Settlmt., Official Solicitor v. Evans, 

[1921] 2 Ch. 281. Refd. Wilson v. Diiguld (1883), 24 Oh. D, 

•244 ; Re Stanfcer, Moorsom v. Tate (1891), 60 L. J. Ch. 

326 ; Re Combo, Combe t). Combo, [1925] 1 Ch. 210. 

Mentd. Crosland v. Wrigrley (1895), 73 L. T. 60. 

1202. .] — Re Phene’s Trusts, No. 1231, 

post. 

1203. .] — Testator directed that after the 

death of his wife his trust-ees should (inter alia) 
pay & divide a sum of £1,000 equally between such 
ten of the children or remoter issue of H. as the 
trustees should think fit. At the death of the 
widow there were only six descendants of H. 
living : — Held : the £1,000 was to be divided 
equally amongst them. — C arthbw v. Enraght 
(1872), 26 L. T. 834 ; 20 W. R. 743. 

1204. Power to appoint to children over 

twenty-one.] — J. devised all his freehold & copyhold 
estates to his wife for life, & directed that after her 
death his brother R., if lie should survive her, 
shoidd, ” pail) & share out or divide all & singular 
my said copyhold & freehold estates, in such 
manner, amongst all my children, sons & daughters, 
as they shall severally arrive at their ages of 
twenty-one years, as my brother shall think 
equitable & fair.” But in case his wifq should 
survive R., he directed that she should make her 
will, & devise the said estates : “ amongst all my 
children in the best & fairest manner that she can.” 
J. left a son & two daughters, who died in the life- 
time of the wife. R. survived her, & died without 
having made any appointment : — Held : no estate 
of inheritance vested in the younger children of J., 
for there was no devise to them, & all the children 
died before the power to appoint in their favour 
had accrued. — ^Halphead v. Sheppard, Same v. 
Hall, Same v. Tyi.er (1859), 1 B. & B. 918 ; 28 
L. J. Q. B. 248 ; 1 L. T. 162 ; 6 Jur. N. S. 1162 ; 
7 W. R. 480 ; 120 E. R. 1155. 

1205. Where part of fund appointed— Right of 
appointee to share.] — An appointment to one of a 
class of a part of a fimd as her part, share, & 
proportion,” does not prevent her participating 
in the unappointed fund, limited to the class 
equally in default of appointment. 
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Powers. 


Sect. 4. — Effect of failure to exerdae power: Sub’- 
sect, 2, A* (a) & (&)» cfc 2?.] 

A mother had a power of appointing a 
reversionary fund to her daughters. A daughter, 
who was under age, being about to marry, the 
mother appointed that a moiety of the fund should, 
on the marriage, become the portion of the 
daughter, & be vested in her or her intended hus- 
band in her right, & to be paid to the husband, his 
exors., administrators, or assigns, on the death of 
the tenant for life : — Held : although the husband 
was not an object of the power & the fund was 
reversionary & the daughter an infant, there was 
a valid appointment. — ^Woibwell v, Hanbott 
(1851), 14 Beav. 143 ; 20 L. J. Ch. 681 ; 18 L. T. 
O. S. 00 ; 61 E. E. 241. 

Annotations : — Apmd. Foster e. Oautley (1855), 6 De G. M. 

Sc G. 55. BefdT^e Gossot’s SetUmt. (1854), 19 Boar. 529. 


(6) Express Gift to Class, 

1206. General rule — All members of class — In- 
cluding representative of deceased member.]— 

Vandbrzeb V, Aclom, No. 1164, ante, 

1207. .] — Devise to devisor’s 

wife for life, & after her decease unto & among all 
& every their children, in such manner & pro- 
portions as she should in her life or by will appoint ; 
empowering her to sell, & receive the interest 
for life ; & appointing after her decease both 
principal & interest to & among their children, 
in such proportions, as aforesaid. All the childi’en, 
having died in the life of their mother, who died 
without appointment, were held e ititled as tenants 
in common to several estates of inheritance. — 
Castebton V. SUTHEBLAND (1804), 9 Ves. 445 ; 
32 E. E. 674. 

Annotations : — Distd. Halfhoad v. Sheppard (1859), 1 E. & E. 

M8. Conid. Lambert v, Thwaltcs a808), L. K. 2 Eq. 151. 

Bold. Hardlnffham v. ThomaH (1854), 2 W. K. 547. 

1208. .] — Faulknebp. Wynford 

(Lobd), No. 1165, ante, 

1209. .] — LAMBEKT V. TH WAITES, 

No. 766, ante, 

1210. .] — Wii^ON V, Duguid, 

No. 1232, post, 

1211. .] — By her wiU E., in 

exercise of a power to appoint amongst her children 
or remoter issue given to her by the will of M., 
directed her trustees to pay the income of a certain 
trust fund to such child or children of hers as should 
survive her, during their lives, in equal shares if 
more than one, & in case of the death of any of her 
children in her lifetime or afterwards, she directed 
that the issue of such child, or any one or more 
of them should take his, her, or their parents’ 
share, in such shares & proportions as his, her, or 
their parents should by wUl appoint ; in default 
of su(m appointment such issue to take equally 
as tenants in common. E. had several children, 
aU of whom were bom in the lifetime of M., & all 
of whom survived E. Some of these children 
were now dead, without having exercised the power 
of appointment given by the will of E. They had 
chil^en, of whom some predeceased & others 
survived their parents : — Held : the persons to 
take in default of appointment by the children of 
E. were all the children of such children, whether 
they survived their parents or not. — Be Hutchin- 
son, Albxandeb V, Jolley (1886), 66 L. J. Ch. 
574 ; 64 L. T. 627. 

1212. .] — Re Walfobd, Kenyon 

V, Walfobd, No. 1176, ante, 

1218. Gift to ehlldren—Grandchildren.]— Devise 
of £1,600 in trust for the children of A., as A. should 
advise. She dies, making no appointment. A. 


has only one child, & several grandchildren, the 
child only shall take, & not the grandcMdren ; 
but if there had been no child of A. living, the 
grandchildren might have taken. — C book v, 
Bbookinq (1689), 2 Vem. 106 ; 23 E. E. 679. 
Annotations Berry v. Berry (1861), 3 (M. 134. 

Dbtd. Re Atkinson, Pybus v. Boyd, [1918] 2 Ch. 138. 
Betd. Oates v, Jackson (1741), 7 Mod. Rep. 439 : W^h 
V. Blackman (1749), 1 Ves. Sen. 196 ; Husroy v. Berkeley 
(1763), 2 Eden, 194 ; Kelley v, Fowler (1768), WUm. 298 ; 
RadcUffo V, Buckley (1804), 10 Ves. 196 ; Doe d. Stewart 
V, Sheflleld (1811), 13 East, 526 ; Fenn v. Death (1866), 
2 Jut. N. S. 700 ; Crook v, Whitley (1857), 7 De G. M. & G. 
490 ; Pride v, Fooks (1858), 3 De G. & J. 252 ; Re 


’Hopkins* Trusts (1878), 9 Ch. D. 131. Mentd. Newton v. 
Bennet (1782), 1 Bro. C. C. 134 ; R. v. DarUngton (1792), 
Nolan. 124 ; Smith v, AttersoU (1826), 1 Russ. 266 ; Re 
Fleetwood, Sldgreaves v. Brewer (1880), 15 Ch. D. 594. 

1214. .] — Testator bequeathed a sum 

of £6,000 in trust for his daughter for life, “ &, 
on her decease, I give the £6,000 to the children, 
or their descendants, of T. in such proportions to 
each as my daughter may direct.” The daughter 
died without having made any appointment : — 
Held : the children of T. were entitled to the fund 
to the exclusion of their issue. — Jones v, Tobin 
(1833), 6 Sim. 255 ; 58 E. E. 589. 

Annotation : — Distd. Penny v. Turner (1846), 15 Sim. 368. 

1215. Representative of grandchild.] — Re 

Llewellyn’s Settlement, Official Solicitor v, 
Evans, No. 1228, post, 

1216. After-born child.]— Bequest to exors., in 
trust, that they shall pay, etc., unto & amongst 
testator’s two brothers & his sister, or their 
children, in such shares, etc., & at such times, 
etc., as the trustees, or the major part, or the 
survivor, his exors., etc., shall think proper. All 
the children living at the death of testator held 
entitled with the parents, per capita^ the ct. not 
having a dLscretion. 

The fund vests at the time of the death & 
after-born children would not take (Grant, M.E.). 
— Longmore V, Broom (1802), 7 Ves. 124 ; 32 
E E 51 

^nnotoiiorU Apld. Penny v. Tumor (1848), 2 Ph. 493. 
Consd. SaluBbury v. Denton (1857), 3 K. & J. 529. Apld. 
Little V, Neil (1862), 31 L. J. Ch. 627. Befd. Prendergast 
V. Prendergast (1850), 3 H. L. Cas. 195 ; Miller v. Chap- 
man (1855), 24 L. J. Ch. 409 ; Joel v. Mills, Horvey v. 

’ MUls (1861), 30 L. J. Ch. 354. 

1217. Gift to testator’s relations— Next of kin at 
time of death.] — Bequest of residue to testator’s 
wife for life, with a direction to dispose of the 
residue among his relations in such manner as she 
should think lit. 

Appointment to relations, not being next of 
kin void, & the residue decreed to be distributed 
amongst those who were next of kin to testator 
at the time of his death.— Pope v, Whitcombe 
(1810), 3 Mer. 689 ; 36 E. E. 264. 

Annolafiona .— Expld. Finch v. Hollingsworth (1855), 21 
Beav. 112. Conid. Rt Doakln, Starkey t). Eyres, [1894] 
3 Ch. 565. 

1218. Gift to nieces & their children— Direction 
as to time of payment — Members of class then 
living.]— Testator gave £200 to each of his nieces 
& their children, to be paid within nine months 
after the death of his wife, amongst hw nieces & 
their children as his wife should by will appoint. 
The wife died without having made any appoint- 
ment. The exors., within nine months after her 
death, paid the legacies to the nieces. They 
afterwards died without having had any children : 

the payment wa*s properly made. — 
Pynb V. Franklin (1832), 6 Sim. 468 ; 2 L. J. Ch. 
; 58E. E. 410. 

B, In What Proportions ErUUled, . 

1219. General rule — In equal shares.] — Doylby 
V. Doylet, A.-G. V. Doyley (1736), 7 Ves. 68, n. ; 
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32 B. R. 36 ; nom. Doylby r. A.-G., 2 Eq. Cas. 
Abr. 194 ; 4 Vin. Abr. 485, pi. 16. 

AnnotaHona : — Ooxisd. MoGrsridge v. Thackwell (1803), 7 
Ves. 36 ; Morioe v, Durham (Bp.) a805), 10 Ve8. 622. 
FoUd. Salusbury v, Denton (1857), 3 K. & J. 629. Consd. 
Wilson V, Dugruld (1883), 24 Ch. D. 244. Reid. Cole v. 
Wade (1807), 16 Ves. 27 ; James v. Allen (1817), 3 Mer. 
17 ; Bills t>. Selby (1836), 1 My. & Or. 286 ; Fordyoe v. 
Bridges (1848), 2 Ph. 497 ; He Douglas, Obert Barrow 
(18^), 35 Ch. D. 472 : Hunter v. A.-G., [1899] A. C. 309 ; 
Re dUtrke. Bracey v, Koyal National Lifeboat Institution, 
[1923] 2 Ch. 407 ; Re Davis, Thomas v. Davis, [1923] 1 Ch. 
225. 

1220. .] — Jewels, etc., given to the 

wife for life, & then to such grandchildren as she 
shall appoint. If she makes no appointment, 
they shall go equally. — W itts v, Boddington 
( 1790), 3 Bro. 0. C. 95 ; 29 E. R. 428, L. 0. 

Annotations: — Consd. Brown v. Higgs (1800), 5 Vos. 495 ; 
Burrough v, Phlloox, Lacey v. Ptdlcox (1840), 5 My. & Or. 
72. Reid. Pocock V. A.-G. (1876), 3 Ch. D. 342 ; Re 
Weekes* Sottlmt., [1897] 1 Oh. 289. 

1221. .] — Testator gave to his widow, 

** for the benefit & advantage of his children,” 
power of selling his W. estate. By a codicil he 
expressed himself, in effect, thus : “ I do empower 
my wife to sell all my estates whatsoever, & the 
money arising from such sale, together with my 
personal estate, she my wife shall & may divide 
& proportion among my children as she shall think 
fit & proper or as she shall direct by will.” The 
estate was neitlier sold nor appointed by the 
widow : — Held : a trust for the children was 
created by the will, & they were entitled equally. — 
Gbieveson V, Kmsopp (1837), 2 Keen, 653 ; 6 
L. J. Ch, 261 ; 48 E. R. 780. 

1222. .] — A gift to testator’s three 

sisters or their children as his mother should, by 
deed or will, appoint : — Held : to be a gift, in 
default of appointment, to the whole class of the 
daugliters & the children equally ; not on the 
ground that ** or ” was to be construed “ and,” 
but that it was referable only to the power given 
to the mother, of selection from among the class, 
& as power had not been exercised, & the ct. could 
not assume the exercise of it, the whole class must 
take equally. — P enny v. Turner (1848), 2 Ph. 
493 ; 17 L. J. Ch. 133 ; 41 E. R. 1034, L. C. 

Annotations -Apld. Re White's Tmsts (1860), John. 656. 
Reid. Fordyc(5 v. Bridges (1848), 2 Coop, temp, Cott. 324 ; 
Prendorgast r. Prondorgast (1850), 3 H. L. Cas. 195 ; Re 
Llewellyn’s Sottlmt., Offlclal Solicitor v. Evans, [1921] 
2 Ch. 281. 

1223. .1 — Pattison V. Pattison, No. 

1156, ante, 

1224. .] — Re White’s Trusts, No. 

1201, ante, 

1225. .] — By a marriage settlement the 

trustees were empowered to ai)ply the income &; 
capital of the trust estate for the use & benefit 
of such one or more of the wife & children of J., 
& the issue of such children, as the trustees in th(^ 
exercise of a free & unlimited discretion should 
select & determine ; but such provision for the 
wife to be by annuity depending on the life of J. 
The trustees declined exercising their discretion, 
&; the ct. directed the fund to be divided equally 
between the wife & children & grandchUdren, 
without making any provision as to an annuity to 
the wife. — ^L ittle v, Neil (1862), 31 L, J. Ch, 627 ; 
10 W. R. 692. 

1226. — ^Bequest to trustees to apply 

the income or principal for the benefit of 8. widow, 
& of her three children in such proportions, etc., 
as the trustees in their absolute discretion should 
t hink proper ; but in case 8. married again, her 
interest to cease. The trustees declined to act : — 
Held : the fund must be divided equally between 
8. & her three children. 

Wh^re the ct. has to administer a fund, the 


distribution of which is intrusted to the discretion 
of one who refuses to exercise it, the only dis- 
tribution the ct. can make is to divide it, equally, 
between the objects of testatrix’s bounty, it bei^ 
impossible to divide it in such a mann er as the 
donee of the power should think fit (RoMiLLY, 
M.R.).— IzoD V, IzoD (1863), 32 Beav. 242; 1 
New Rep. 462 ; 9 L. T. 191 ; 9 Jur. N. 8. 1216 ; 
IIW. R. 452 ; 55 B. R. 95. 

1227. .]— 8usanni’s Trusts, No. 

1199, ante, 

1228. .1 — ^By marriage settlement pro- 

perty of the wife was vested in trustees on trust 
for her for life, then for her husband for life if he 
survived, which he did not, & upon the death 
of the survivor, if there should be any child or 
children, to grant, convey & transfer to such child 
or children or their issue in such shares as she by 
deed or will should appoint, such shares to be 
payable to such child or cliildren as they respectively 
should attain twenty-one or if a daughter marry 
under that age, & in case there should be no more 
than one such child for such only child, &, in case 
no issue should attain twenty-one or marry as 
aforesaid, over. There was no limitation in default 
of appointment. She died without exercising the 
power, leaving adult children & infant grand- 
children : — Held : the property went to them 
equally per capita, Qu. : whether, if a grandchild 
had predeceased her, his legal personal representa- 
tive would have taken. — Re Llewellyn’s Settle- 
ment, Official Solicitor v, Evans, [1^21] 2 Ch. 
281 ; 90 L. J. Ch. 493 ; 126 L. T. 285. 

1229. As tenants In common.] — 

Where there is a general power of appointment 
among children, & the appointment from any 
circumstances becomes void, the children take as 
tenants in common. 

A., having been indebted to the estate of B. in 
a sum of money, but from which ho had been dis- 
charged under a commission of bkpt., voluntarily 
executed to C., the widow of B., a bond for the 
payment of pari> of such debt, for the use of herself 
& children, but at her disposal. Two years after- 
wards, A. executed to C. another bond for the 
payment of the remainder of such debt, for the 
use & benefit of herself & children only, in what 
proportions among tJio latter she may think proper 
to direct, but for no other use, purpose, or intent 
whatsoever : — Held : the widow took a life mterest 
in the money secured by the bonds, & the principal, 
after her decease, became payable among the 
children, in such manner, & in such proportions, as 
she should direct ; & the widow having made an 
exclusive appointment in favour of two of her 
children, such appointment was void, & all the 
children took as tenants in common. — ^Fowler v. 
Hunter (1829), 3 Y. & J. 606, Ex. Ch. 

1230. .] — Testator gave his real 

& personal estate to his wife for life,^ & after her 
decease “ unto & amongst his three children P., B., 
& T., & their lawful issue, in such proportions, 
manner & form, & subject to such charges, etc., 
as his wife should appoint ” : — Held : in default 
of appointment, the children took estates tail, & an 
appointment to a deceased child & the heirs of her 
body was invalid. — ^Martin v, Swannell (1840), 
2 Beav. 249 ; 9 L. J. Ch. 174 ; 48 E. R. 1176. 

1281. .] — Testator gave £3,000 

to his exors. upon trust for the benefit of M. during 
her life, & from & immediately after her death 
“ in trust for the benefit of her children, to do that 
which they, my exors., may think most to their 
advantage.” The exors. died in the lifetime^ of 
M. -.--Held : the children of M., who were hvmg 
at the time of her death, were entitled to the fund 

mm2 
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Powers. 


Sect, i.— Effect of failure to exercise power; Sub- 
aect 2, B, Part X,] 

in equal shares as tenants in common. — P hene’s 
Trusts (1868), L. B. 6 Eq. 346. 

AmoiOtima Conid. Ai^trong v. Ai^tr^ (1869). L. B. 
7 Eq. 618 ; Wilson v. Duguld (1883), 2i Ch. D. 244. 


1282. 


-.1 — By a settlement dated 


in May, 1833, a leasehold house was assigned to 
trustees upon trust for A. for life, & after her 
decease for B., her husband, for life, & after the 
decease of the survivor of A. & B. upon trust to 
assign the premises unto & amongst such of the 
children of A. & B. then living in such manner, 
shares, times, & proportions as A. & B. jointly, or 
the survivor of them separately, should by any 
writing appoint, & in case there should be no 
such child or children, then upon trust for C. for 
life, & after his decease upon trust to assi^ the 
premises unto & amongst such of his children, 
& in such manner, shares, times, & proportions, 
as he should by any writing appoint. A. died in 
1876 without leaving issue. B. died in 1880. C. 
died in 1863 without having exercised the power 
of appointment, having had ten children, of 
whom three died before him, two after & before the 
death of A. & one after the death of A. & before 
that of B. : — Held : all the children of C. took as 
tenants in Jjommon in equal shares. — Wilson v. 
Duguid (1883), 24 Ch. D. 244 ; 63 L. J. Ch. 62 ; 
49 L. 7. 124 ; 31 W. B. 946. 

Annotation: — Apld. He Llewellyn’s Sottlmt., Official 
Solicitor V. Evans, [1912] 2 281. 


1233. Only one of class— Entitled to whole.] — 
B. on his marriage in 1713, settled Exchequer 
annuities for ninety-nine years, amounting to £300 
per annum in trust to himself for life, remainder to 
his wife for life, remidnder to his children in such 
manner as he should appoint. By the marriage 
there was only one child, a daughter. In 1720, 
B. devised all nis real & personal estate to his wife 
& her heirs, charged with £10,000 as a portion for 
his daughter, payable at eighteen. After the 
death of B. his wife made her will, & gave all her 
real & personal estate to her daughter & her 
heirs ; but if she died before she was of age to 
dispose thereof, then to trustees to raise £6,000 
for a charity, the residue thereof, if her daughter 
died unmarried, to the sisters of testatrix. The 
daughter, after the mother’s death, married pltf., 
had issue, a daughter, & died about the age of 
twenty. Pltf., as representative of his wife, 
& in his own right, brought a bill for an ac* 
count of the real & personal estate of B. & his 
wife. 

The daughter entitled under the settlement to the 
Exchequer annuities, as an interest vested in her, 
& the father had only a power of disposing thereof 
among his children as he thought proper, & there 
being only one child, she is entitled to the whole. — 
Bellasis V, Uthwatt (1737), West temp. Hard. 
273 ; 1 Atk. 426 ; 25 E. B. 934, L. 0. 


Annotations: — Mentd. Lothoulller r. Tracey (1753), 
204 ; Chlcliestcr v. Coventry (1867), L. B. 2 
71. 


Amb. 
H. L. 


Part X. — Priorities of Powers. 


1234. Execution dates from deed creating power.] 

— Husband, having power to jointure, executes 
that power by will, & dies seised of estates over 
which the power did not extend : though testator 
did not express an intention that the wife should 
take the jointure in bar of dower, yet she shall not 
take both jointure & dower, but shall make 
election. 

It is a rule with respect to powers that when 
they are executed the execution is to be taken as 
if it had been inserted in the original deed. — 
Fust v. Fust (1776), Bom. 90, 

1285. .] — ^Acts dpne under a power in a deed 

is as if incorporated in the deed when executed. — 
Uxbridge (Earl) v. Bayly (1792), 1 Ves, 499 ; 
4 Bro. C. 0. 13 ; 30 B. B. 457. 

1286. .] — A power, when executed, takes 

place according to the original deed creating it. — 
Mosley v. Mosley (1800), 6 Ves, 248 ; 31 E. B. 
670. 

1237. Priority as between appointments — ^Ap- 
olntments forming one transaction to be construed 

together.]— Wilson v. Kbnrick, No. 695, arUe. 

1238. Appointments by successive Inde- 

pendent deeds.] — Wilson v. Kenrick, No. 696, 
ante. 

1239. Priority as between appointments & other 
claims — Registered mortgage.] — Deed of appoint- 
ment of lands in a register county pursuant to a 
power in a former deed which was not registered, 
postponed to a mtge. made subsequent to it, & 


registered before it.— S crafton v. Quincey (1762), 
2 Ves. Sen. 413 ; 28 E. B. 204. 

Annotation Consd. A.-G. v. Pickard (1838), 3 M. & W. 552. 

1240. Lien on fund — In favour of trustees 

of settlement.]— Trustee of a settlement not 
entitled, by an agreement with the husband before 
the marriage to a lien on the fund, settled to the 
separate use of the wife during the joint lives of 
the husband & wife, with remtiinder to the survivor 
in opposition to a joint appointment made by 
them under a power reserved to them in the settle- 
ment. — ^Morris v. Clarkson (1819), 1 Jac. & W. 


107 ; 37 B. B. 316. ^ ^ 

1241. Creditor by elegit.]— Doe d. Wigan 


Jones, No. 717, ante. 

1242. Judgment.] — ^When an estate is 

united to such uses as a purchaser shall appoint, 
fc, subject thereto, to the usual uses to bar dower, 
m appointment made under the power will, in 
equity, as well as at law, overreach any judgments 
ivhich may, in the meantime, have been entered 
ap against the purchaser ; & the circumstance 
that the appointee takes with notice of the judg- 
ments will make no difference in this respect. — 
Rkeeles V. Shearly (1837), 3 My. & Or. 112 ; 7 
L. J. Ch. 3; lJur. 888; 40 E. B. 867, L. O. 






1243 . Other incumbrances on fund.]— By 

a marriage settlement, executed in 1834, certain 
trust funds were vested in three trustees, for the 
wife for her life, without power of anticipation, &, 


PART X. 

t. PHority OB between appointments 
— Appointments by successive inde- 
pendent deeds.] — Re Annalt’s (IiORD) 
Ebtatb. Scottish EqurrABUfi Assxtb- 
ANOB Co., Ltd., PBTinONXBS (1889). 


23 L. R. Ir. 481.— IR. 

f. Priority as bettreen appoint- 
ments other claims — Jointure.!— 

Re Nash (1856), 6 I. Ch. R. 384.— IR. 

h. Portions.] — The priority 


of annuities & of portions appointed 
under a power & secured by a term. 
Is determined by the position of the 
term in the original deed creating them 
— Bbvan V, Bbvan (1883), 13 L. R. 
Ir. 63.— IR. 
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in the events which happened, as she should by 
deed or will appoint. In 1843 the husband joined 
with his wife in appointing part of the trust funds 
to secure a debt due from him to A., & notice of 
that appointment was given to the two then sur- 
viving trustees of the settlement. In 1848 the 
then surviving trustee of it was released from the 
trusts, & three new trustees appointed. The two 
survivors of those trustees, & afterwards the sole 
survivor of them, joined with the wife in various 
dealings with the trust fimds. In 1867 the wife 
appointed a portion of the funds to the sole sur- 
viving trustee of the settlement by way of indemnity 


to him, & the estate of the other trustee who had 
dealt with the funds at her request. There were 
other subsequent dealings with the funds. Bills 
were filed to administer various incumbrancers. 
The sole surviving trustee of the settlement alleged 
that he had had no notice of the appointment of 
1843 ; — Held : the appointees under that deed were 
entitled in priority to all other incumbrauicers on 
the funds. — ^Phipps v. Lovegrovb, Prosser v. 
Phipps (1873), L. R. 16 Eq. 80 ; 42 L. J. Oh. 892 ; 
28 L. T. 584 ; 21 W. R. 590, L. JJ. 

Annotaliom : — ^Mentd. Nowman v. Nevnnan (1885), 28 
Oh. D. 674 ; Low v. Douverie, [1801] 3 Oh. 82. 
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PRACTICE AND PROCEDURE. 

Owing to the special character of the oases contained in this Title arrangements are being 
made for it to be dealt with at a later stage of the worL 


PRECATORY TRUSTS. 

See Gifts ; Trusts and Trustees. 


PREFERENCE. 

See Bankruptcy and Insolvency ; Companies. 


PRELIMINARY ACT. 

See Admiralty ; Shipping and Navigation. 


PREMIUM. 

See Insurance ; Landlord and Tenant ; Master and Servant ; and Titles 'passim. 
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PREROGATIVE OF THE CROWN. 

See Constitutional Law. 


PRESCRIPTION. 

See Commons and Rights op Common ; Easements and Propits a Prendre ; Ferries ; 
Fisheries ; Highways, Streets, and Bridges ; Mines, Minerals and Quarries ; Waters 
AND Watercourses. 
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PRESS AND PRINTING. 
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part VII. OFFENCES 661 

Sect, 1. Contempt op Coubt . 651 

Sect. 2. Libel 651 

Sect. 3, Other Offences ............ 551 

PART VIII. PRIVILEGES OP THE PRESS ... 562 
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Apoioay . 
Contract . 
Copyright . 


See Libel and Slander. 
„ Contract. 

„ Copyright. 


Exhibition of Advertise- 
ments 
Libel 


See Public Health. 

„ Libel and Slander. 


Part I. — Formal Requirements 


Sect. 1 .—REGISTRATION OF NEWSPAPERS. 

Obligation to register.] — See Newspaper Libel & 
Registration Act, 1881 (c. 00), ss. 9, 13. 

Newspapers of which registration required.] — 

See Newspaper Libel & Registration Act, 1881 
(c. 60), ss. 1, 18. 

Particulars required.] — See Newspaper Libel & 
Registration Act, 1881 (c. 00), ss. 1, 7, 9, 11, 12. 

1. Object of registration.] — The object of the 
registration of newspaper printers is not only to 
hold out the person so registered as liable to 
criminal proceedings, etc., for what appears in 
the newspaper, but also for goods supplied for 
the use or carrying on of the paper. — Glennisson 
V. Robertson (1807), 16 lu T. 298. 

2. .] — A newsi)aper is within Copyright 

Act, 1842 (c. 45), & requires registration under that 
Act in order to give the proprietor the copyright 
in its contents & so enable him to sue in respect of 
a piracy. — Walter v. Howe (1881), 17 Oh. D. 
708 ; 60 L. J. Ch. 621 ; 44 L. T. 727 ; 29 W. R. 
776. 

Annotations .— Apld. Cate V. Devon & Exeter Constitutional 

Newspaper Co. (1889), 40 Cli. D. 500. Coiifld. Trade 

Auxiliary Co. v. Middlesborough & District Tradesmen’s 

Protection Assocn. (1889), 40 Ch. D. 425 ; Walter v. 

Lane, [1900] A. C. 5.19. R^d. Aflalo v. Lawrence & Bullen, 

[1903] 1 Ch. 318. 

3. Sufficiency of registration.] — A periodical 
or magazine is a book within Copyright Act, 1842 
(c. 45), s. 24, & its proprietor, if he has, pursuant 
to sect. 19, registered the first number at Stationers’ 
Hall, is entitled to restrain the publication without 
his consent in a separate form of a serial published 
in successive numbers of the periodical, the copy- 
right of which belongs to him under sect. 18, 
although neither the serial nor the first number 
containing it has been separately registered. — 
Henderson v. Maxweu. (1876), 4 Ch. D. 163 ; 
46 L. J. Ch. 59 ; 26 W. R. 66 ; ^sequent proceed- 
ings (1877), 6 Ch. D. 892. 


Omission to register.] — See Newspaper Libel & 
Registration Act, 1881 (c. 60), s. 10. 

4-. Owners not deprived of copyright.] — 

Pltfs. in this case, C., the T. co., & P., were 
respectively the proprietors of three newspapers 
or periodicals called The Commercial Compendium, 
Perry's Gazette, & Stubbs* Weekly Gazette, All 
these papers were published for the protection of 
traders by giving them information about the 
position of persons with whom they might have to 
deal, &. consisted mainly of lists of bkpcics., bills 
of sale, (te deeds of arrangement registered under 
the Bkpey. Act, 1883 (c. 52). The three pltfs. 
jointly employed clerks to obtain these lists from 
the Govt, offices, & boro jointly the expense of the 
fees for searching the registers & other expenses of 
making out their list. All these papers were 
registered under Copyright Act, 1842 (c. 45), 
but they were not registered under Newspaper 
Libel A Registration Act, 1881 (c. 60). Pltf., 0., 
besides publishing the Commercial Compendium 
in the ordinary way sold a certain number of copies 
to various trade protection societies, among 
others to the London Assocn. for the Protection 
of Trade. The numbers sold to this assocn. had 
the title Commercial Compendium omitted & 
“ Commercial, Private, & Confidential List 
substituted, & in this shape was circulated by the 
assocn. among its subscribers. Defts. were the 
proprietors of certain newspapers published in the 
West of England. They subscribed to the London 
Assocn. for the Protection of Trade, & on receipt 
of the weekly Commercial, Private & Confidential 
List they copied the deeds of arrangement registered 
by persons resident in the coimties of Devon & 
Cornwall, & published them in their own paper. 
This was a motion by pltfs. to restrain this publica- 
tion ! — Held : non-registration of a newspaper 
under the Newspaper Libel & Registration Act, 
1881 (c. 60), does not deprive the owners of their 


PART 1. SECT. 1. 

a. Failure to reoisler — What penaUiea 
can be recovered. J— Under Priatere & 
Newspapers Registration Statute. 1864 
(No. 212). B. 26. onmulatiye penalties 
can be recovered for publishing separate 
issues of a newspaper without having 
entered into the recognisanoe required 
by sect. 16. — ^A.-O. v, Symea (1885), 
11 V. L. R. 544.— AUS. 

b, *• Who may sue — Whether 


common informer .] — ^A.-G. v. Smith 
(1862), 13 N. 8. W. L. R. (L.) 293; 
9 N. S. W. W. N. 67.— AUS. 

c. .] — The business of 

printing & publisbing a newspaper 
constitutes the partners employed in it 
a partnership *^for trading purooses.'* 
within 33 Viet. o. 20. s. 1(0). £ liable 
to the penalty for not regi^rlng such 
paitnership. — Pinkerton e. Ross 
(1873), 33 U C. R. 508.— CAN. 


d. Liability to deposit security — 
Indian Press Acf.l-^Every keeper of a 
printing press who makes a declara- 
tion under Press & Registration of 
Books Act (XXV. of 1867). s. 4, after 
the oommencement of the above Aot 
is simultaneously liable to deposit such 
security as the magistrate demands 
under sect. 3 (1) of the Indian Press 
Aot even thoogn the press & news- 
paper published therein were in 
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Pbbss and Pbinting. 


Sect, 1 . — Registration of newspapers. Sects, 2, 3 
<fc4. PaH II, 8ect8,l<&:2, PaH III, Sect, 
1 ; Sub-sect, 1.] 

copyright. — Cate v, Devon & Exeter Con- 
stitutional Newspaper Co. (1889), 40 Ch. D. 
600 ; 68 L. J. Ch. 288 ; 60 L. T. 672 ; 37 W. B. 
487; 6T. L. B. 229. 

Annotations .—Reid. Walter v. Lane, [1900] A. C. 639. 
Mentd. Walter v, SteinkoplI, [1892] 3 Ch. 489. 

Proof Of entries in register.]— Newspaper 
Libel & Begistration Act, 1881 (c. 60), s. 15. 


Sect. 2.— NECESSITY FOR NAME OF PRINTER 
TO APPEAR. 

See 2 & 3 Viet. c. 12, ss. 2, 3, 4 ; Newspapers, 
Printers & Beading Booms Bepcal Act, 1869 
(c. 24), s. l,sched. II. 

6. Effect of omission — In action for work 
done.] — (1) An action for work &; labour cannot 
be brought for printing a work distributed weekly 
as a newspaper, unless the printer comply with the 
provisions of 38 Geo. 3, c. 78. 

(2) Qu, : whether the action could be maintained 
by a printer of intermediate numbers, the first & 
last numbei'is being printed by another person, of 
a volume of a work published half-yearly, if the 
name of the printer ot the first & last numbers was 
printed at the beginning & end of the volume. — 
Marchant V, Evans (1818), 8 Taunt. 142 ; 2 
Moore,, C. P. 14 ; 129 E. B. 337. 

Ar^taiiona .-^Aa to (1) Apld. Beneley v. Rignold (1822), 6 
• StepheuB v, Robinson Um2), 2 Ct. & J. 

20^ Qenerdlly, Mentd. Cundell v, Dawson (1847), 4 

Ot B. 376. 

6, .] — A printer cannot recover for 

labour or materials used in printing any work, 
unless he affixes his name to it, pursuant to the 
89 Geo. 3, c. 79, s. 27. — Benslby v, Bignold 
(1822), 6 B. & Aid. 835 ; 106 E. B. 1214. 
Ai^f^ions -Coned, Qay v, Yatos (1866), 1 H. & N. 73. 

Reid. Stephens v, Robinson (1832), 2 Cr. & J. 209 ; A.-G. 

V. Beauchamp (1919), 89 L. J. K. B. 219. Mentd. Brown 
r. Duncan (1829). 6 Man. & Ry. K. B. 114 ; Swan v. 
Cl. & Fin. 610 ; M‘Callan v, Mortimer 


Blair (1836)', 3 , 

(1842), 9 M. & W. 636 ; Smith v. Mawhood (1846), 14 
M. & w. 462 ; Cundall v. Dawson (1847), 4 C. B. 376 ; 
Bateman v. Ball (1887), 66 L. J. Q. B. 291 ; Hermann v. 
Charlesworth (1906). 74 L. J. K. B. 620 ; Lougrher v, 
Molyneux, [1916] 1 K. B. 718 ; Brightman v. Tate, [1919] 
1 K. B. 463 ; Anderson v, Daniel (1923), 93 L. J. K, B. 
97. 

• Interrogatories to discover printers Mdentlty 

— ^Libellous matter.] — See Discovery, Vol. XVIII., 
p. 240, No. 1831. 


Corrupt practice at elections.] — See 

further^ Elections, Vol. XX., pp. 101, 102, 180, 
139, 146, Nos. 804, 806, 1030-1038, 1137, 1138, 
1203-1212. 

7. Penalty for omission — Who may be liable 
— ^Publishers.] — Besp., who was the publisher of a 
newspaper, sold & delivered to a purchaser certain 
copies of the paper on which the name & address of 
the printer were not printed. Besp. was not the 
printer of the paper ; — Held : rei^., as being the 
person publish^ the copies, was liable to penalties 
under 2 & 3 Viet. c. 12, s. 2, even though he was 
not the printer, & notwithstanding the fact that 
the words “ or published did not occur in the 
last line of the sect, before the words “ by him or 
her.** — ^A.-G. v, Beauchamp, [1920] 1 K. B. 650 ; 
89 L. J. K. B. 219 ; 122 L. T. 627 ; 84 J. P. 41 ; 
36 T. L. B. 174 ; 26 Cox, C. 0. 663, D. C, 

8. In whose name proceedings taken.] — 

By 2 & 3 Viet. c. 12, s. 2, confirmed by the News- 
papers, Printers & Beading Rooms Repeal Act, 
1869 (c. 24), any person who prints any paper or 
book intended for publication on which the name 
& place of abode of the printer does not appear is 
liable to a fine ; provided (sect. 4) that it is not 
lawful to prosecute unless “ in the name of H.M. 
Attorney-General or Solicitor-General,” & if any 
prosecution takes place in the name of any other 
person the same is null & void. The provision in 
sect. 4 that the proceedings shall be in the name of 
the Attorney-General or Solicitor-General is a 
condition precedent, & if that condition is not 
fulfiUed, the proceedings are-null & void, & the 
ct. has no jurisdiction to amend the defect. — 
Key V, Bastin, [1926] 1 K. B. 650 ; 94 L. J. K. B. 
428 ; 132 L. T. 748 ; 89 J. P. 74 ; 41 T. L. B. 283 ; 
27 Cox, 0. C. 749, D. 0. 


Sect. 3.— PRESERVATION OF COPIES. 

See Unlawful Societies Act, 1798 (c. 79), s. 29 ; 
Seditious Meeting Act, 1846 (c. 33), s. 1 ; News- 
papers, Printers & Beading Booms Bepeal Act, 
1809 (c. 24). 


Sect. 4.— DELIVERY OF COPIES. 

See Copyright Act, 1911 (c. 46), s. 16, as amended 
by Copyright (British Museum) Act, 1915 (c, 38), 
& 15 &; 16 Geo. 5, c. 73, s. 6 ; Copyright, Vol. 
XIII., p. 200, Nos. 363, 364. 


Part II. — Printers and Publishers. 


Sect. 1.— PRINTERS. 

9. Right of action for work done — Immoral & 
libellovui work.] — ^A printer cannot recover against 
a publisher for printing a work which contains the 
life of a prostitute, & the history of her amours 
with varioiu persons ; & it is no answer that the 
parties are in pari delicto, — ^Poplett v, Stockdalb 
(1826), 2 C. & P. 198 ; Ry. & M. 337, N. P. 

10. Printer registered as sole proprietor 

on false affidavit — No remedy against real woprie- 
tors.] — A printer, who makes a false affidavit. 



that he is sole proprietor of a paper cannot sue 
the real proprietors for printiM such paper, nor 
for any matter connected with or assisting its 
circulation. — Stephens v, Robinson (1832), 2 
Cr. & J. 209 ; 2 Tyr. 280 ; 1 L. J. Ex. 86', 149 
E. B. 90. 

AnnoMwns ;<-Mentd. Smith v. Mawhood (1845), 14 M. & W. 

462 : Foret v. Hill (1864), 2 W. R. 493. 

11. Part delivery ot work — Destruction 

of premises by fire.] — ^Where a printer has been 
employed to print a work, of which the im- 


V. Butchxr (1892), 12 N. Z. L. H. 669. 
— N.Z. 


givm by Ubel Act.]-— Skbyha v. 
Tbltoium PRiNTXNa Oo. (1914), 29 
W. L. R. 606 ; 7 W. W. R. 167 ; 20 
D. L. R. 692 : 24 Man. L. B. 721.— 
CAN. 


PART L SECT. 2, 

!. Effect of omiaston — On benefUa 
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pression is to be a certain number of copies^ if a 
fire break out & consume the premises before the 
whole number have been worked off, the printer 
cannot recover anything, although a part have 
actually been delivered. — AdjJub v. Booth (1835), 
7 0. & P. 108, N. P. ; 8 ifbseque 7 it proceedings, 1 
Bing. N. 0. 693. 

Ar^tcUions Befd. Clay t>. Yates (1856). 2 Jur. N. S. 908. 

Mentd. Appleby v. Myers (1867), L. R. 2 C. P. 651. 

12. Libellous matter — Refusal to com- 

plete printing.]— Pltf., a printer, verbally agreed 
to print for deft, five hundred copies of a treatise, 
to which a dedication was to be prefixed, at a 
certain price per sheet, including paper. The 
treatise was printed, & after the proof sheet of the 
dedication was revised by deft. & returned to pltf., 
he, for the first time, discovered that it contained 
libellous matter, & refused to complete the printing 
of it : — Held as the dedication was libellous pltf. 
was justified in refusing to complete the printing 
of it, & was entitled to recover for printing the 
treatise. — C iay v, Yates (1856), 1 H. & N. 73 ; 
25 L. J. Ex. 237 ; 27 L. T. O. 8. 120 ; 2 Jur. N. S. 
908 ; 4 W. R. 567 ; 160 E. R. 1123. 

Annotations .-—Mentd. Leo v. Griffin (1861), 1 13. & S. 272 ; 

Appleby v. Meyers (1867), 36 L. J. C. P. 331 ; Stubbs v. 

Holywell Ry. (1867), 15 W. R. 869. 

Effect of omission of name.] — Sec Nos- 

6, 6, ante, 

13. Termination of employment — Four weeks’ 
notice or wages in lieu of notice — Usage of trade 
betweeh printers & newspaper proprietors.] — 

Semble : there is in fact a usage of trade between 
the printers & proprietors of newspapers, that the 
latter should give to the former four weeks’ notice 
of taking the work from them, or pay them four 
weeks’ wages ; but such usage seems not to be 
mutual. — Cunningham v. Fonbianqub (1833), 
0 C. & P. 44, N. P. 

Usages in printing trade.] — See Custom & 
Usages, Vol. XVII., p. 66, Nos. 693-695. 

14. Engagement of employees — Whether agree- 
ment stamp necessary — Overseer.] — ^An overseer 
in a printing office is an artificer within the 
Stamp Acts. — B ishop v. Letts (1858), 1 F. & P. 
401, N. P. 

15. Wages of employees — Scale for composing 
advertisements — How far award binding.] — In 

London, the business of printing is regulated by 
committees of masters & compositors, who make 
rules, which are binding upon the trade ; & hy 
the i^es relating to the arbitration committee, a 
barrister is to preside, & in certain cases decide : — 
Held: (1) a compositor who entered upon his 


employment after the barrkter had decided upon 
the construction of a rule, in a reference to which 
the compositor was not a party, was not bound by 
the barrister’s construction of the rule ; (2) under 
the trade rule relating to the wrappers, a com- 
positor is entitled to charge accordii^ to the 
scale for each page wherein new matter is inserted 
with a standing advertisement ; & in such case, 
although the standing advertisements, if they had 
been collected together, would have made up one 
or more complete pages, he is not limited to charge 
only for time in making up. — Hru. v, Levey 
( 1858), 3 H. & N. 702 ; 28 L. J. Ex. 80 ; 23 J. P. 
36 ; sub nom, Levey r. Hill, 4 Jur. N. S. 589 ; 6 
W. R. 691, Ex. Ch. 

16. Uabllity for libel — Indemnity not en- 
forceable.] — DelPts. gave to pltfs., who were print^ 
& publishing a paper for them, an undertaking 
that they, defts., would indemnify pltfs. against any 
claims whatever that might be made against them 
in respect of any libel that might appear in the 
paper. A libel was inserted in the paper with the 
knowledge of pltfs.* staff, & an action was brought 
against pltfs. in respect thereof which they had 
to compromise by paying a certain sum of money & 
costs. In an action on the undertaking to 
indemnify : — Held : such a contract could not 
be enforced in law. — Smith (W. U.) & Son v, 
Clinton & Harris (1908), 99 L. T. 840 ; 25 
T. L. R. M. 

Anmdation : — ^Refd. Novillo u. Dominion of Canada Nows Co., 

[1915] 3 K. B. 556. 

Liability for infringement of copyright .] — See 
Copyright, Vol. XIII., pp. 218, 219, Nos. 546, 
547, 560. 

Lien of printer — Undelivered copies.] — See 
Lien, Vol. XXXII., p. 251, No. 367. 

Stereotype plates.] — See Lien, Vol. 

XXXII., p. 239, No. 240. 

Necessity for name on publication.] — See 
Part I., Sect. 2, ante. 


Sect. 2. — ^PUBLISHERS. 

17. Relation between publisher & author — 
Agreement to publish at publisher’s expense & risk 
— Termination.] — Reade v, Bentley, No. 66, 
post. 

Statutory duties of publishers .] — See Part 1., 
ante. 

Liability of publisher for libel .] — See Libel & 
Slander, Vol. XXXII., pp. 80 et seq. 


Part ill. — Editors, Authors, and Journalists. 


Sect. 1.— EDITORS. 

Sub-sect. 1. — In General. 

18. Legal interest in matter published — & 
original report from which taken — Inspection.] — 
In an action against the proprietors of a news- 
paper for the breach of a contract to employ pltf. 
08 sub-editor, defts. justified the dismissal of pltf. 
on the ^und of his having, from improper 
motives, lent himself to the insertion of a garbled 
report of proceedings in a ct. of justice. The ct. 


refused to allow pltf. to inspect, & take copies of, 
the original report & of the alleged garbled stato- 
ment, he having no recognised legal interest therein. 
— ^Powell v, Bradbury (1847), 4 0. B. 641 ; 
1.36 B. R. 619 ; subsequent proceedings (1849), 7 
C. B. 201. 

19. Subjection to control by proprietor.] — (1) 
The proprietors of a copyright in a journal are 
not bound to insert any abides which the editor 
may think fit, & the ct. refused to restrain them by 


PART II. SECT. 2. 

^Meaning of word ** publisher ** 
— Whdhtr seller of hook included in 
term ,] — The word ** publisher ** has 
been need In Printing PresBes &; News- 
papers Act, 1867, in the xestrioted sense, 


& does not include a person who merely 
sells a book or a paper. — R. v. Banka 
Patni (1896), I. L. R. 23 Calc. 414.— 

IND. 

h. .1 — ^A press assooiatiou ro- 

oeiYing tefegnuus & sending them to 


newspapers for publication is the 
“publisher ” of such telegrams within 
El^rio Lines Act, 1884, s. 88, although 
the assooiatiou does not publish a 
newspaper. — Jones v, Ataok (1890), 
9N.Z:1. B.174.— N.Z. 
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Sect, 1. — Editors: Svb^secta, 1, 2, 3 dS; 4. Sect, 2 : 

Sub-sect, IQ 

injunction, from interfering with the editor, or from 
inserting, or altering, or omitting articles, which he 
might think advisable to be inserted therein. 

(2 ) Where the agreement between the proprietors 
& the editor provided that the title should not be 
altered without mutual consent, & the name of the 
editor was placed upon the title page,,& the pro- 
prietors afterwards discontinued placing it there, 
the ct. refused to restrain them by injunction from 
omitting it in future, on the ground that the 
name of the editor on the title page is no part of 
the title.— -Cbookbs v. Fett e r (1800), 3 h, T. 226 ; 
6 Jur. N. S. 1131. 

20. Name of editor — No part of title of Journal.] 

— Crookes v. Fetter, No. 19, ante, 

21. Right to refuse to deliver manuscript — 
Employer Intending fraud on public — Untrue title 
page.] — ^Where a person who had undertaken to 
edit a guide book to London, refused to deliver 
up his manuscript, for which he had received the 
agreed price, unless his employer consented to 
abandon his intention of stating on the title page 
that the work was “ edited ** by a person who bad 
taken no part in the preparation of the work, 
“assisted*’' by the true editor: — Held: the 
editor could not be compelled to carry out his 
agreement under circumst^ces which involved the 
committal of a fraud upon the public. — ^F ost tn 
M\rsh (1880), 10 Ch. D. 395 ; 60 L. J. Ch. 287 ; 
43 L. T- 628 ; 29 W. B. 198. 

Salary — ^Preferential claim in bankruptcy.] — 
See Bankruptcy, Vol. IV., p. 476, Nos. 4301, 
4302. 


Sub-sect. 2. — Authority as Agent op 
Froprietor. 

Libel Inserted by editor— Liability of proprietor.] 

— See Libel & Slander,' V ol. XXXII., pp. 82, 
83, Nos. 1133, 1136, 1136. 


Sub-sect. 3. — Liabilities. 

22. Libel — Action against editor — Libellous 
article inserted under instruction of association 
employing editor — Availability of association’s 
funds In defending action.] — A nursing assn, in- 
corporated by royal charter were the proprietors 
& publishers of a newspaper on nursing & em- 
ployed one of the members of the assocn. as 
honorary editor. An action for libel having been 
brought against the editor alone in respect of an 
article inserted in the newspaper under the 
express instructions of the assocn. : — Held ; as a 
matter of ordinary business, & apart from any 
question as to the legal right of the editor to be 
indemnified, the funds of the assocn. could be 
lawfully applied in imdertaking the defence of 
the action. — ^Breay v. Royal British Nurses 
Assocn., [1897] 2 Ch. 272 ; 66 L. J. Ch. 687 ; 76 
L. T. 736 ; 46 W. B. 86 ; 13 T. L. R. 467, C. A, 
AnnoicUion : — ^Msntd. Jenkin v, Pharmaoeutioal Soo. of Gt. 

Britain, [1921] 1 Ch. 392. 

28. Action against proprietor — ^Editor not 

liable to Indemnify proprietor.] — Semble : the pro- 
prietor of a newspaper, convicted & fined for the 
publication of a libel in the paper, inserted without 
his knowledge & consent by the editor, cannot 


recover against the editor the damages sustained 
by such conviction. — Coihurn v, Fatmorb (1834), 
1 Cr. M. & B. 73 ; 4 Tyr. 677 ; 3 L. J. Ex. 317 ; 
149 E. B. 999. 

Armotations : — Oonid. R. v, Holbrook (1878), 4 Q. B. D. 42. 
Mentd. Shackell v. Rosier (1836), 2 Bing. N. O. 634 ; Feret 
V. Hill (1854), 2 W. R. 493 : Burrows v, Rhodes, [1899] 
1 Q. B. 816 : Leslie v. Reliable Advertising 8c Addressing 
Agency, [1916] 1 K. B. 662 ; Wold-Blundell v, Stephens, 
[1920] A. C. 966. 

.] — See, further, Libel & Slander, Vol 

XXXII., pp. 80 et seq. 


Sub-sect. 4. — Termination op Employment. 

24. Length of notice to terminate engagement 
— Special agreement.] — Declaration stated that, 
in consideration that pltf. would enter into defts.’ 
employ, to wit in the capacity of editor of a news- 
paper, at & for a certain salary, to wit at the rate 
of £400 per annum, & would continue in their 
service till the expiration of three months after 
notice to determine the contract, defts. promised 
to employ him in the capacity, at the salary, & 
to continue him in the service tiQ the expiration 
of three months after notice, etc., or to pay him 
a proportionate part of the salary for three months : 
but that pltf. had been dismissed without notice 
or the three months* salary. Defts. paid £37 10s. 
into ct. generally. On the trial, pltf. did not 
prove the contract for £400, but relied on the 
payment into ct. as an admission of the amount ; — 
Held : the sum of £400 specified as the rate of 
salary, not being material in itself, & being laid 
under a videlicet, pltf. would not have been bound 
to prove it as laid, if non assumpsit had been 
pleaded : &, therefore, that the payment into 
ct. did not bind defts. as an admission of that 
rate of salary. But the capacity in which pltf. 
engaged to serve was material, &, though laid 
under a videlicet, must, on non assumpsit, have 
been proved as laid, & was admitted by the pay- 
ment into ct. — Cooper v. Buck (1842), 2 Q. B. 
915 ; 2 Gal. & Dav. 295 ; 11 L. J. Q. B. 85 ; 6 
Jur. 368 ; 114 E. R. 354. 

Annotation : — Mentd. Harris v. Phillips (1861), 10 C. B. 650. 

25. By custom — ^Twelve months.] — In an 

action by an editor against the proprietor of a 
newspaper for wrongful dismissal the jury foimd 
for pltf., his claim being based on an alleged right 
to twelve months’ notice of dismissal by the 
custom of the profession. — B rennan v, Gilbart- 
Bmith (1892), 8 T. L. R. 284. 

Annotation : — ^Refd. Fox -Bourne v. Vernon (1894), 10 T. L. R. 

647. 

26. Reasonable notice — Six months.] — 

The question for the jury is whether pltf. is 
entitled to twelve months* notice, or whether six 
months* notice is such a notice as detfs. are legally 
entitled to give pltf. . . . The jury had no 
question of “ custom *’ to consider, for “ custom ** 
in its strict legal sense is a uniform & universal 
practice so well defined & recognised that con- 
tracting parties must be assumed to have had it 
in their minds when they contracted. The fact 
that in a large percentage of cases there were 
special agreements shows that no such universal 
custom exists (Lord Bussell, C.J.). — ^Fox- 
Bourne V, Vernon & Co., Ltd. (1894), 10 T. L. R. 
647. 

27* Three months — Where journal 

not leading Journal.] — ^From the evidence of the 


PART 111. SECT. 1, SUB-SECT. 4. 
k. JHsoonUmiance of publiootion.]— 
Euiobb V. Hind (1864), 24 U. a R 


136.— CAN. Campbell v, Fyfb (1851), 13 Dunl. 

1. Recovery of salary in lieu of notice igj; Sees.) 1041 ; 23 Sc. Jur. 481.— 
— In addition to arrears of satary .] — SCOT. 
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witnesses an editor appears to have almost sacred 
qualities. An editor’s di^ty is such that he 
is entitled to a year’s notice. I give no opinion 
as to whether the notice applies to leading journals 
of this country but it is clear no such notice is 
applicable to a journal like Firmncial! A nsMJcrs. . . . 
I think I shall be doing justice if I award three 
months’ notice (Charles, J.). — Baker v, Mande- 
VILLE (1896), 13 T. L. B. 71. 

28. Where editorial functions 

Involved.] — Pltf., who contributed to a newspaper 
a weekly column of literary matter for children 
under the nom de plume of Aunt Naomi ; — Held : 
(1) pltf. was entitled to a declaration that she 
was the owner of the nom de plume ; (2) on the 
facts, pltf.’s engagement involved tlie performance 
of editorial & managerial functions outside the 
scope of an ordinary contributor, & she was 
entitled to reasonable notice, which was agreed 
to be three months, before the engagement was 
terminated. — Landa v. Greenberg (1908), 24 
T. L. R. 441 ; 62 Sol. Jo. 354. 

29. Twelve months.] — In an action 

by an editor against the proi>rietors of a newspaper 
for wrongful dismissal, there was no evidence of 
any custom as to the length of notice to which in 
the absence of express agreement an editor was 
entitled, «fe the jury found for pltf. on the basis 
that he was entitled to twelve montlis’ notice : — 
Held : in the circumstances of the case it could not 
be said that the view of the jury was unreasonable. 
— Grundy v . Sun Printing & Publishing 
Assocn. (1916), 33 T. L. R. 77, 0. A 

30. Sub-editor — Six months.] — A sub- 

edit or of a daily paper found by a jury to be entitled 
to six months’ notice apart from special agreement. 
— Chamberlain r. Bennett (1892), 8 T. L. R. 
234. 

31. FUm editor — Performing duties 

analogous to those of newspaper editor.] — Pltf. 

was engaged by defts. as editor of a reel film of 
current events, his duties being to send out 
operators for the purpose of photographing current 
events, to make up the stories, & arrange, describe, 
cut down, trim, & condense them. He made out 
posters describing the contents, & the stories were 
sent round to the cinema halls & thro^vn on the 
screens with the captions <fe explanatory matter 
which pltf. had writtem. Defts. terminated pltt.’s 
omplopnent by giving him one month’s notice, 
iSc pltf. brought an action claiming that as editor 
he was entitled to six months’ notice according to 
the custom of journalism ; — Held : though pltf. 
performed duties analogous to those of a newspaper 
editor, yet, as there was no evidence that the 
customary notice applied in a case which was only 
analogous to that of a newspaper editor, the action 
failed. — M cCabe v. Pathe Preres Cinema, Ltd. 
(1919), 35 T. L. R. 313. 

32. Customary length of engagement.] — (1) In 
an action for wrongfully dismissing the edit^or of a 
newspaper, the declaration stated that he was 
engaged for a year. There was no direct evidence 
as to the time for which pltf. was engaged : — 
Held : pltf. might go into evidence to show a 
custom for editors of newspapers to be engaged for 
a year, unless there was an express stipulation to 
the contrary. 

(2) Semble : the custom is, that the engagements 
of editors, sub-editors, & reporters of newspapers 
are for a year, unless there be an express stipulation 
to the contrary, this custom is binding on both 
parties. — Holcroft v. Barber & Watson (1843), 
1 Car. & Kir. 4, N. P. 

33. Whether applicable to newly started 

publloatipns.] — (1) A. was engaged as editor of a 


new periodical publication by B. at a salary to be 

S aid weekly. The publication was abandoned by 
». soon after its commencement. In an action 
by A. against B. for dismissing him before the 
termination of a year, a usage was proved that 
such a hiring was annual with regard to established 
periodicals : — Held : the jury were properly 

directed to consider whether such usage was 
applicable to a newly started publication. — 
Baxter v. Nurse (1 844), 6 Man. & G. 935 ; 7 Scott, 
N. R. 801 ; 13 L. J. C. P. 82 ; 2 L. T. O. S. 311 ; 
8 Jur. 273 ; 134 B. R. 1171. 

Annotations : — Consd. He Hutton, Ex p, Allpas, Ex p. 
OhlpchuBe ( 1 807 ), 1 7 L. T. 1 7 9. Mentd. Parker v. Ibbetsou 
(1858), 27 L. J. C. P. 236. 

34. Recovery of salary In lieu of notice — In 
addition to arrears of salary.] — When the custom is 
shown that parties engaged upon a daily news- 
paper are, upon dismissal or the stoppage of the 
paper, entitled to a month’s salary in lieu of notice, 
they may prove accordingly in addition to arrears 
of salary then actually due . — Re Hutton, Ex p. 
Allpas, Exp, Chipciiase (1867), 17 L. T. 179 ; 16 
W. R. 142. 

35. Effect of entry on engagement Inconsistent 
with duties.] — DB\’ENTsnv. Waters (1892), Times, 
Feb. 27, G. A. 

Annotation : — Mentd. Maepherson v. Warner (1893), 9 
T. L. K. 397. 


Sect. 2.-~AUTH0RS. 

Sub-sect. 1. — Property in Articles Supplied 
FOR Reproduction. 

Rights In regard to manuscript — Copyright based 
on payment.] — See Copyright, Vol. XIIT., pp. 
186, 193, 194, Nos. 216-219, 282, 283. 

36. Publisher’s right to republish — In 

altered form.] — If A., being the author of a law 
book, sell the copyright to B., & B., publish a third 
edition of tlie work edited by another, but not 
stated to be so, & wliich purchasers were likely to 
suppose was edited by A., such edition having 
errors & mistakes in it, calculated to injure the 
reputation of A. as an author : — Held : an action 
lies by A., against B.— -Archbold v. Sweet (1832), 
5 0. & P. 219 ; 1 Mood. & H. 162, N. P. 

37. .] — Semble : unless there 

be a special contract, cither express or implied, 
reserving to the author a qualified copyright, the 
purchaser of a manuscript is at liberty to alter & 
deal with it as he thinks proper. — Cox v. Cox 
(1853), 11 Hare, 118; 1 Eq. Rep. 94; 22 L. T. 
O. S. 63 ; 1 W. R. 345 ; 08 B. R. 1211. 

38. .] — Gilbert v, Boosey & 

Co. (1889), 87 L. T. Jo. 355. 

39. .1 — This was a motion on 

behalf of pltf., an author, to restrain deft., a 
publisher, from publishing or selling a certain book 
otherwise than in the form in which it was prepared 
by the author, or from representing that pltf. was 
the author of the book published by deft. The 
book was originally published in its complete form 
in 1880. In 1892 the publisher issued an edition 
of the book, omitting the preface, table of contents, 
introduction, bibliographical notice, & index. 
The ground of the motion was that the publica- 
tion of the book in a mutilated form caused an 
injury to pltf.’s reputation as an author : — Held : 
pltf.’s remedy in law was libel. — ^Leb v. Gibrings 
(1892), 67 L. T. 263 ; 8 T. L. R. 773 ; 36 Sol. Jo. 
713. 

Annotation : — ^Mentd. Monson v, Toasaud, Monson v, 

Tussaud (1894), 63 L. J. Q. B. 454. 
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Sect, 2, — Authors: Svib-aecU 2, A. J?.] 

Sub-sect. 2. — ^Publishing Agreement. 

A, In General, 

40 . Nature of contract — Whether personal 
contract.] — ^Publishers agreed with an author to 
print, reprint & publish a work by him at their own 
risk, on the terms of dividing equally with him 
any profits that there might be after payment of 
all expenses : & that if all the copies should be 
sold & another edition should be required, the 
author should make all necessary alterations 
additions, & the publishers should print & publish 
a second & subsequent editions on the same terms. 
After the publication of the first edition the firm 
of the publishers was changed, & the interest 
of the old firm in the work was expressed to be 
assigned to the new firm. The author prepared & 
the new firm published a second edition without 
any new agreement being entered into. After- 
wards, a partner in the new firm, the only remaining 
member of the old firm, became bkpt., & his 
assignees, with the solvent partner, sold A; assigned 
to other law publishers all the interest of the firm 
in the work & all the unsold copies : — Held : the 
purchasers had no share in the copyright of the 
work, & were not entitled to an injunction to 
restrain the publication of a third edition by 
another publisher with the author’s concurrence, 
the agreement being held to be of a personal nature 
on both sides, &; the benefit of it not assignable by 
either party without the other’s consent. — 
Stevens v, Benning (1855), 6 De ( . M. & G. 223 ; 
3 Eq. Hep, 457 ; 24 L. J. Ch. 153 ; 24 L. T. O. 8. 
205 ; 1 ,lur. N. 8. 74 ; 3 W. R. 149 ; 43 E. B. 
1218, L. JJ. 

Annotations : — Consd. Shepherd v. Conquest (1850), 17 0. B. 

427. Apld. Beade v, Bentley (1 858), 4 K. & J. 056 ; Hole 

1 ). Bradbury (1879), 12 Ch. D. 886. Coxuid. London Print- 
ing: & Publishing Alliance v. Cox, [1891] 3 Ch. 291. Apld. 

Griffith V, Tower Publishing Co. & Monorelff, [18971 

1 Ch. 21 ; Judo’s Musical Compositions, [1900] 2 Ch. 

595. Re!d. Macdonald v. Eyles, [1^1] 1 Ch. 031. Mentd. 

Eosa V. Scovell (1889)^ 5 T. L. R. 207. 

41. ,] — Beade v, Bentley, No. 65, 

post, 

42. .] — The joint authors of a book, 

one of whom composed the letter press, & the other 
sketched the drawings from which the illustrations 
were engraved, entered into a verbal agreement 
with a firm of publishers, by which the firm were 
to engrave the illustrations & to print & publish 
the book. If the publication resulted in a loss the 
firm were to bear the whole of it ; if there was a 

? rofit, they were to pay half of it to the authors. 

'he profits were to be ascertained after deducting 
the cost of the engraving, printing, & publication, 
but without allowing any sum to the authors for 
the illustrations & letter press. The book was 

E ublished, & the publication resulted in a profit : — 
leld : the agreement was merely personal to the 
individuals then composing the publishers’ firm, 
& the benefit of it could not, without the consent 
of the authors, be assigned by the publishers’ firm 
to a firm which had succeeded to their business, but 
which contained none of the partners of the original 
firm.— Houe v, Bradbury (1879), 12 Ch. D. 886 ; 
48 L. J. Ch. 673 ; 41 L. T. 153 ; 28 W. R. 39. 
Annotations : — ^Apld. Griffith v. Tower Publishing Co. & 
Monoriefl, [1897] 1 Ch. 21. Mentd.' Wame v, Seebohn 
(1888), 39 Oh. D. 73 ; Chappell v, Columbia Gramophone 
Co., [1914] 2 Ch. 745. 

43. ■ .] — Pltf. agreed to act as reader 

& literary adviser to deft., who was a publisher. 
Subsequently pltf. wrote a book which was to be 
published by d^., it being agreed that the profits 
should be shared equally between them. I^veral 
editions of the book were published, Sd subsequently 


deft, became bkpt. : — Held : the agreement as to 
sharix^ pibfits did not vest the copyright in the 
book in deft. ; & the contract was a personal one, 
& therefore, deft.’s trustee in bkpey. had not the 
right of reprinting & publishing the book. — 
Lucas v, Moncribfp (1906), 21 T. L. R. 683. 

44. — ^ Agreement between author & 

limited company.] — The principle established by 
Stevens v. Benning^ No. 40, ante, Beade v. 
Bentley, No. 65, post, & Hole v. Bradbury, No. 42, 
ante, that a puhlishing agreement between an 
author & a publisher, or a firm of publishers, is 
personal to the individuals entering into it, & 
that the benefit of such an agreement is not assign- 
able without the author’s consent, applies equally 
to the case of a similar agreement between an 
author & a limited co. — G riffith v . Tower 
Publishing Co., Ltd. & Moncrieff, [1897] 1 Ch. 
21 ; 66 L. J. Ch. 12 ; 75 L. T. 330 ; 45 W. R. 73 ; 
13 T. L. R. 9 ; 41 Sol. Jo. 29. 

46. Agreement containing option to 

publish author’s future work — Specific perform- 
ance.] — Pltfs. entered into a written agreement 
with deft., E., an authoress, for the publication of 
a novel already written by her, & by the same 
agreement secured an option to publish her “ next 
three books ” upon certain roy^ty terms therein 
contained. The agreement provided that if they 
exercised their option in the case of any of her next 
three books, pltfs. were during the legal term of the 
copyright to have the exclusive right of producing 
& publishing the book within a defined area 
together with the entire contfol of the publication 
& terms of sale of the book, & also the right of 
suing in respect of infringement of copyright. 
The agreement also provided that E. was not with- 
out the consent of pltfs. to publish, or allow to 
be published, any abridgment, translation or 
dramatised version of the book, & that on the 
determination of the a^eement in certain events 
therein specified the right to print & publish the 
book was to revert to E. who was then to be 
entitled to be registered as the proprietor thereof. 
In breach of this agreement E. agreed with defts. 
C. & co., a rival firm of publishers, who had notice 
of pltfs.’ agreement, to print & publish her next 
novel. In an action by pltfs. to restrain both defts. 
from publishing the novel until it had been first 
submitted to pltfs. for their acceptance : — Held : 
(1) the agreement was not a contract of personal 
service but was a contract by E. to sell the pro- 
ducts of her labour or industry, of which the ct. 
would grant specific performance by restraining 
her from disposing of the novel in breach of her 
agreement with pltfs. ; (2) by virtue of their agree- 
ment & Copyright Act, 1911 (c. 46), s. 1, pltfs. 
would upon exercising their option in respect of 
any of the specified books thereby become equit- 
able owners of a part of, or of an interest in, the 
copyright thereof, & until they exercised it they 
had an option to become entitled to an interest in 
such copyright which option they were entitled 
to protect against E. & also against 0. & co., who 
had notice of pltfs.’ agreement. — M acdoi^ald v, 
Eyles, [1921] 1 Ch. 631 ; 90 L. J. Ch. 248 ; 124 
L. T. 626 ; 37 T. L. R. 187 ; 65 Sol. Jo. 27-6. 
Annotation : — ChnercHly, Mentd. Performing Right Soo. v, 

London Theatre of Varietiee, [1922] 2 K. B. 433. 

46. Whether agreement implied as to 

future editions.] — An authoress, who was a married 
woman, entered into a verbal agreement with a 
publisher that he should publish a work at his 
pwn ei^ense, & pay her a royalty on the copies 
sold. The work was accordingly published, but, 
before all the copies were sold, the authoress 
arranged with anothor publisher to bring out a 
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second edition of the same work : — Held : no 
agreement could be implied on the part of the 
authoress not to bring out another edition until 
all the first edition was sold, & a suit against the 
authoress & her husband & the second publisher 
to restrain such publication could not be sustained. 
— ^Wabne V. Koutledge (1874), L. R. 18 Eq. 
497 ; 43 L. J. Ch. 604 ; 30 L. T. 857 ; 22 W. R. 
760. 

47. Sale of copyright on royalty terms — 

Analogy to sale of goods.]— An author sold the 
copyright of his book to a publisher upon the terms 
that the publisher should print & publish it & 
should pay him certain royalties upon the sales of 
the book. The publisher became bkpt., & the 
trustee in bkpcy. carried on bkpt.’s business until 
he sold it as a going concern with all copyrights. 
During the time the trustee carried on the business 
sales of the book were effected, & the trustee 
received the proceeds of these sales. The author 
claimed to be paid in full the royalties on these 
sales ; — Held : the transaction between the author 
& the publisher was analogous to that of a sale of 
goods at a price varying in amount & depending 
on certain events, & the author was only entitled 
to prove in the bkpcy. for the damages sustained 
by breach of the contract. — Re Grant Richards, 
Ex p . Warwick Deeping, [1907] 2 K. B. 33 ; 76 
L. f. K. B. 643 ; 96 L. T. 712 ; 23 T. L. R. 388 ; 
61 Sol. Jo. 345 ; 14 Mans. 88. 

Annotation : — ^Refd. Barker v. Stlckney, [1919] 1 K. B. 121. 

48. Effect of restrictive covenant — Not to write 
for another person.] — Contract with the proprie- 
tors of a theatre not to write dramatic pieces 
for any other, legal ; as a similar restraint of a 
performer would be ; not resembling a covenant 
restraining trade generally. — Morris v. Colman 
(1812), 18 Ves. 437 ; 34 B. R. 382. 

Annotaiiona : — Distd. Clarko v. Price (1819), 2 Wlls. CHi. 157. 

Be!d. Stevens u. Beimlng (1855), 6 De G. M. & G. 22:i. 

Menid. Kemble i>. Kean (1829), 6 Sim. 333 ; Taylor v. 

Davis (1 834), 4 L. J. Ch. 1 8 ; Kiraborley v. Jennings U830), 

6 Sim. 340 ; Hills v. Croll (1845), 1 Coop, temp, Gott. 83 ; 

Dietrlchsen v. Cabburn (1846), 1 Coop. temp. Cott. 72 ; 

Lnmley v. Wagner (1 852 ), 1 De G. M. & G. 604 ; Merchants' 

Trading Co. v. Banner (1871), L. H. 12 Eq. 18 ; Domiell 

V. Bennett (1883), 31 W. R. 316 ; Whitwood Chemical 

Co. V. Hardman, [1891] 2 Ch, 416. 

49. .] — Stiff v, Cassell, No. 56, 

post. 

50. Contract for appearance of articles in par- 
ticular publication — Rights of author — Periodical 
discontinued — Completion of treatise unneces- 
sary.] — An author was engaged to write for a 
certain sum an article to appear among others in 
a work called The Juvenile Library, Before ho 
had completed his article, & before any portion of 
it was published, the work in which it was to appear 
was discontinued : — Held : the publishers were not 
entitled to claim the completion of the article, it 
might be published in a separate form for general 
readers, but were bound to pay the author a 
reasonable sum for the part which he had prepared. 
— Planche V . Colburn (1831), 6 C. & P. 58, N. P. ; 
auhaequent proceedings, 8 Bing. 14. 

61 , Separate publication restrained.] 

— Pltf. obtained an mjunction to restrain defts. 
from printing & publishing an article or essay as 
a separate or distinct work or otherwise than as 
a part of a work called the Eneyclopoedia Metro- 
politana. Pltf. stated that the article was written 
solely for the Encyclopaedia, that no agreement had 
been executed between him & the publishers, & 
that he did not intend to pve any addition^ right 
beyond that of publishmg the article in the 
Encyclopaedia. A motion to dissolve, on the 


ground that pltf. had parted with all his right in 
the article, & that, in the absence of any agreement 
to the contrary, it was the custom of the trade that 
articles furnished to publications of this nature 
might be reprinted in a separate form , wa s refused, 
with costs. — H ereford (Bp.) v. Griffin (164=8), 
16 Sim. 190 ; 17 L. J. Ch. 210 ; 10 L. T. O. S. 
438 ; 12 Jur. 265 ; 60 E. R. 846. 

Annotations : — ^Apld. Smith v, Jolmson 4 GW. 632. 

Consd. Aflaio v. Lawrence & Bullen, [1903] 1 Oh. 318. 

52. Price of publication— Who entitled to fix.] 
— ^An agreement between an author & a publisher, 
that the latter should publish a certain work at 
his own expense Sc risk, & after deducting from the 
produce of the sale thereof the charges for printu^, 
paper, advertisements, embellishments, & other 
incidtmtal expenses, including the allowance of 
10 per cent, on the gross amount of the sale for 
commission, the profits remaining of any edition 
that should be printed, should be divided equally 
between author & publisher. The books sold to 
be accounted for at the trade sale price, unless^ it 
should be thought advisable to dispose of any copies 
or of the remainder at a lower price, which was Wt. 
to the publisher’s discretion : — Held : it w^ to 
be inferred from the agreement, that the publisher 
was to fix the selling price of the book. — Reade v, 
Bentley (1857), 3 K. & .1. 271 ; 69 E. R. 1110 ; 
aubaequent proceedings (1858), 4 K. & J. 656. 
Annotations .—Reid. London 

V, Cox. [1891] 3 Ch. 291. Mentd. Gibbs (1858), 

27 L. J. Ch. 577 ; Stamford v. Dawson (1867), L. R. 4 Eq. 

352. 

B, Remedies for Breach. 

53. By author— Injunction.]— B rook v. Went 
WORTH (1797), 3 Anst. 881 ; 145 B. R. 1069. 

64, .] — The ct. cannot specifically 

perform an agreement, whereby A. agrees ^ com- 
pose A write reports of cases determined in a ct. 
of justice, to be printed & published by a particular 
individual for a stipulated remuneration, nor 
interfere by injunction to restram the pai*ty from 
permitting reports written by him to be published 
by another person. The remedy, if any, is at law. 
— Clarke v. Price (1819), 2 Wils. Ch. 157 ; 37 
E. R. 270. 

Annotations AM. Baldwin r. ^sofu 


jjieLnciiBen r. vyuuuuiu 

Lumley v. Wagnior (1852), 1 He G. M. & G^. ®b4 ; Hope ». 
Hone (1856). 22 Beav. 351 ; Brace v, Wehnert (1858), 
25 iieav. 348 ; De Mattos v. Gibson (1869), 4 Do Q. ScJ. 
276 ; Fechter r. Montgromcry (1863).,2i«J 
Merchants’ Trading Co. u. Banner (ipi), h* R. 12 Eq. 
. 18; Whitwood Chemical Co. v. Hardman. [1891] 2 (Jh. 

416 ; Mortimer v. Beckett, [1920] 1 Ch. 571 ; Prosperity 
II. Lfoyds Bank (1923), 39 T. L. R. 372. 

pltf 8.' & defts., the fonner, in consjdemtion^ 


1760/, OO X. XJ. XV, IXIM. 

— By an agreement between 
pii/io, the former, in consideration of 

certain payments to be made by them to the latter, 
were to have the exclusive right of enjgraving & 
publishing a series of maps from drawings to be 
furnished to them, from time to time, by the latter. 
The ct. refused to restrain defts. from acting in 
violation of the agreement, as it could not compel 
defts. to furnish the drawings ; & therefore, could 
not decree a specific performance of the agree- 
ment.— Baldwin V. Society for Diffusing Use- 
ful Knowledge (1838), 9 Sim. 393 ; 2 Jur. 961 ; 
69 E R 409. 

Annotatim Mentd. Pickering v. Ely (Bp.) (1843), 12 
l4.J.Ch.271. 

66. ,] — S., proprietor of a weekly 

newspaper, by a letter to P., an author, agreed 
that E. should write two tales, extending over one 
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year, at £10 per week for each number, to contain 
about the same quantity as was sent under a 
former similar enjcagement, & to receive the first 
number on Apr. 22, 1856, & to continue to receive 
one number weekly during one year, conditionally 
that F. should not write for any other newspaper 
published at less than 6d. F. accepted, received 
£20 deposit, & wrote regularly for some weeks ; 
thei^ went to Paris, sent an abrupt conclusion of 
the then emrent tale in a small quantity of manu- 
script, refused to proceed with his engagement 
with S., & entered into another engagement with 
0. S. thereupon stopped his payments to F., & 
employed another author to conclude the halt- 
finished tale; — Held: (1) the above engagement 
was a yearly engagement, & could not be closed 
by F., as a weekly engagement ; (2) the condition 
as to F. not engaging elsewhere was valid ; 
(3) under the circumstances, S. had behaved 
reasonably, & not so as to deprive himself of his 
remedy by injunction. — Stiff v, Cassell (1856), 

2 Jur. N. S. 348. 

hi. Action for damages — Measure of 

damages.] — A. agrees to supply B. with a manu- 
script work to be printed by B., the profits of 
which are to be equally divided. B. may maintain 
an action at law against A. for refusing to supply 
the manuscript. For this is not an action for 
paiinership profits, but for refusing to contribute 
the labour of deft, towards the attainment of 
profits. It would be a good defence to such an 
action, to show that the intended publication was 
of an illegal nature, but this is not to be presumed, 
the work itself not being produced. 

The main question therefore, for your considera- 
tion Is the amotmt of the damages ; you will no 
doubt indemnify pltfs. against the expenses which 
they have incurred in paper & in printing ; it is 
a waste of time to say tliat to this they are entitled 
in the strictest justice. Tlie sum of £90 has been 
stated by the witnesses as the amount of the profit 
which would probably have been derived from the 
first edition, & it is doubtful whether it would have 
i-eached a second (Ix)Hd Ellenbobough). — Gale 
V. Leckte (1817), 2 Stark, 107 ; 171 E. B. 588, 
N. P. 

58 , Defence of Illegality.] — Gale 

V, Leckie, No. 67, ante. 

69. Specific performance.] — Clarke v. 

Price, No. 64, ante. 

60. By publisher — Injunction — Breach of 
agreement for engagement as editor of all editions.] 

— ^An author & publisher entered into an agreement 
in 1894 under which the author was to e^t the 
whole of the plays of Shakespeare, to be called the 
Temple Shakespeare, & was to write an intro- 
duction, notes, & glossary for each play. The 
publisher was to pay the author a royalty, & the 
copyright was vested in the publisher* Clause 10 
provided : “In the event of a cheaper or other 
form of edition of any or either of the plays being 
thought advisable by the publisher, it shall form 
the subject of an agreement with the author on 
similar pro rata terms to those embodied herein.’* 
The publication was very successful, & in 1899 a 
large Temple Shakespeare was produced, the notes 
& glossary being identical with those in the smaller 
edition, but illustrations were added ; a royalty 
was paid to the author upon this edition. Dis- 
cussion took place as to the production of a Shake- 
speare for schools. Sc the author stated that in 
Mar. 1901, a definite agreement was made as to 
the royalty to be paid him in respect of this 
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edition, & denied that he ever failed or neglected 
or thr^tened to abandon its production. The 
publisher produced a Temple Shakespeare for 
schools with notes, intooduction. Sc glossary written 
by a person other than the author. The author 
applied for an injimction restraining the issue of 
this edition, or, in the alternative, for damages for 
breach of the agreement : — Held : there had been 
an agreement that the author should be paid a 
royalty on the school Shakespeare, Sc he had 
always been ready to perform the work, & the 
publisher had committed a breach of the agree- 
ment of 1894, supplemented by the verbal agree- 
ment of 1901 ; it was not a case for an injunction, 
but there must be a reference to chambers to assess 
the damages. — G ollancz v. Dent (1903), 88 L. T. 
368. 

61. Damages — Assessment of damages.] 

— ^A firm of publishers agreed with the authors of 
a series of articles to print Sc publish the articles, 
first in a magazine on certain terms, Sc after that 
in the form of a book on the terms of paying the 
authors 4d. for every copy of the book sold. The 
form Sc price of the book, the number of copies to 
be printed. Sc the date of the publication were left 
to the discretion of the publishers. They printed 
Sc published the articles in the magazine upon the 
agreed terms, but refused to print or publish them 
in the form of a book. In an action by the authors 
for damages for breach of the contract ; — Held : 
they [defts.] were bound to publish such a number 
as was reasonable in all the circumstances. Sc the 
damages were to be measured by the amount pltfs. 
lost through defts.* refusal to do this. — ^A brahams 
V, Herbert Rbiach, Ltd., [1922] 1 K. B. 477 ; 91 
L. J. K. B. 401 ; 126 L. T. 646 ; 66 Sol. Jo. 39ft, 
C. A. 

C. Accounts. 

62. When ordered.] — Senible: this ct. will en- 
tertain a suit instituted by an author against his 
publisher for an account, where the latter refuses 
to render an account altogether ; but if such 
publisher renders an account showing a certain 
Balance due from the author for which he brings 
an action, this ct. will not, in the absence of fraud 
or misstatement, allow a suit to be instituted by 
the author praying an account & an injunction, 
but will leave the question to be determined at 
law. — ^Barby V. Stevens (1862), 31 Beav. 258 ; 
31 L. J. Chj 785 ; 6 L T. 668 ; 9 Jur. N. S. 143 ; 
10 W. K. 822 ; 64 E. R. 1137. 

68. Items in account — Percentage to publisher 
on wholesale price — Effect of publisher receiving 
retail price.] — Defts., who were publishers Sc book- 
sellers, made a written offer to publish a book for 
pltf., who was an author, on the terms that they 
would “ account ** for all sold copies “ at the whole- 
sale trade price, less their commission of 15 per 
cent.,** pltf. to pay the cost of printing Sc binding. 
Subsequently defts. orally agreed, as the ct. found, 
to publish & sell the book on the terms of account- 
ing to pltf. for all moneys received by them less 
a remuneration of 15 per cent. The book was 
published at hs. net. Sc the wholesale traae price 
was 3a. 4d., but in some cases defts. received more 
than 4d. from retain purchasers in their book- 
selling department. Defts. claimed to retain not 
only their commission of 16 per cent, but also the 
sums which they had received in excess of 4d. a 
copy. In an action by pltf. for a declaration that 
defts. were bound to account for the actual sale 
price of all copies, less 16 per cent., defts. alleged 
that there was no “ wholesale trade price,** Sc that 
it varied with different customers. Sc that there 
was a usage entitling them to retain the excess over 
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the Ss. id, r — Held : pitf . was eotitled to the 
declaration in view of the finding of the ct. as to the 
terms of the oral agi*eement, & if the real contract 
between the parties was assumed to be contained 
in the written offer by defts., then although the 
relationship between the parties was not that of 
principal & agent, but ot principals, yet the effect 
of the u^ ot the terms “ account,** “ price,’* ete., 
in defts.’ written offer was that the same result 
followed & defts. were bound to account to pltf. 
for all sold copies at the prices actually received by 
them, less 15 per cent. — K itson v. King (P. S.) & 
Son, Ltd. (1919), 36 T. L. R. 162. 

D. Terminalioyi, 

64. Contract to write tale extending over year 
—For publication in weekly parts.]— Stiff v, 
Cassell, No. 56, ante, 

65. Contract contemplating Issue of several 
editions — Notice after publication of given edition.] 

— ^Agreement between the author of a work &; a 
publisher, by which the publisher agreed to publish 
the work at liis own expense & risk, & after deduct- 
ing all charges <te expenses &» a percentage on the 
gross amount of the sale for commission & risk of 
bad debts, the profits remaining of every edition 
that should be printed of the work wc^re to be 
(iqually divided betweem the author & publisher : — 
Held : (1) to create a joint adventure between the 
parties, wliich the author was at liberty to 
terminate upon notice to his publisher after the 
publication of a giv(m edition, it aiipearing that, 
at the date of such notice, no fresh expense had 
been incurred by the publisher in printing, 
advertisements, or otherwise, since the publication 
of that edition; (2) the circumstance of the 
publisher having sterotyped the work previously 
to the publication of the last publislied edition, did 
not affect the right of the author to terminate the 
agreement as above. 

(3) It is true that, according to Slevem v. 
Benning, No. 40, ante, a licence like the present 
would, I apprehend, be icstricted to deft. 


personally, & would not extend to his exors., or 
to any future partner or assignee (Page-Wood, 
V.-O.). — Reade V, Bentley (1858), 4 K. & J. 
656 ; 27 I.. J. Ch. 254 ; 30 L. T. O. S. 209 ; 4 
Jur. N. S. 82 ; 6 W. R. 240 ; 70 E. R. 273. 
Annotations : — As to (1) Apld. Abrahams v, Rolach, [1022] 
1 K. B. 477. As to (3) Apld. Griffith v. Tower Publishing 
Co. & Moncrieff, [1897] 1 Ch. 21. 
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66. Reporters — Whether compelled to dis- 
close employer.] — A witness who attended a riotous 
meeting as a reporter will not be compelled to 
answer for what newspaper he was reporting. — 
R. V, Strapps (1848), 12 J. P. 530. 

Copyright In report of speech .] — See 

Copyright, Vol. XIII., p. 184, No. 194. 

67. Article supplied for morning paper — 

Publication in previous evening paper — Remedy.] — 
On a contract to furnish intelligence to the pro- 
prietor of a morning newspaper, to be published 
therein only, on the day after it was received, deft, 
also publishing an evening edition of the same 
paper, the contract being that pltf. should be at 
liberty to send the intelligcmce to other morning 
newspai)ers : — Held : the publication of it in the 
evening edition on the day on which it was received 
was a breach of contract for which pltf. was entitled 
to recover the sums ho would otherwise have 
r(*ceived from the other morning papers.—^ 
Woods v. .Tohnstonr (1859), 1 F. & F. 455, N. P. 

68. Contributors — Title to nom de plume.] — 
Landa V, Greenberg, No. 28, ante, 

Article rewritten by sub-editor — Remedy 

against copier.] — See Copyright, Vol. XIII., p. 
184, No. 195. 

Termination of employment by notice — 

Employment involving editorial duties.] — See 

No. 28, ante. 

As to contracts of service generaliy.] — See 
Master & Servant, Vol. XXXIV., pp. 41-82, 
Nos. 165-600. 


Part IV.— 

Sect. 1.— IN GENERAL. 

69. In whom property may vest.] — Nazarbek 
V, Sevasley (1896), Times, Dec. 5. 

,]~—See, also, Part III., Sect. 2, sub-sect. 1, 

ante, 

70. Nature of property — Personal property.] — 

A share in a newspaper shall be considered as the 
personal property of the proprietor, & the profits 
of printing the same subsequent to his death 
bo distributed accordingly. — Oibblett v. Read 
(1744), 9 Mod. Rep. 459 ; 88 E. R. 573. 

Annotations : — ^Mentd. Abbott v, Parfltt (1871), L. R. 6 Q. B. 

346 ; MoHoloy o. Rondoll (1871), L. R. 6 Q. B. 33S. 

Whether assignable.] — See Nos. 76, 103, 104, 

post, 

71. Use of type — ^Loan for hire not restrained.] 
— If the proprietors of a morning newspaper 
agree, for a pecunia^ consideration, with the 
proprietors of an evening paper, to give the latter 
the use of types, etc., belonging to the former, 
the ct. will not, on the complaint of pltf., who 
had himself long acquiesced in that agreement, 
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grant an injunction against this application of 
the partnership property. — Glashington v, 
Thwattes (1823), 1 Sim. & St. 124 ; 1 L. J. O. S. 
Ch. 113 ; 57 E. R. 50. 

72. No right conferred by long continued 

usage.] — The presumption of a grant from long 
continued usage arises only where the origin of 
the usage is unknown. Long continued usage 
will not create or prove rights which did not exist 
upon the original creation of a property. 

A bin was filed by Messrs. F., part proprietors 
of the Evening Mail newspaper, for the purpose 
cf having it declared that the proprietors of the 
Evening Mail were entitled to the use of the matter 
& types of the Times, They also prayed a dissolu- 
tion of partnership, & an account. Pltfs. derived 
their title under a purchase made in 1820, from a 
son of the founder of the Times in 1788, & of the 
Evening Mail in 1790, since which date until 
1864 the practice had always been to make up 
the Evening Mail out of the two last preceding 
issues of the Times, There was no agre^nent in 


" PART IV. SECT. 1. 

n. Condition precedent to pvblicalion — AffldavU to be delivered to prothonoUtry — Who may make affidavit — Managing director 
of coi^pomfkm.]— Ashdowx v, Manitoba free Press Co. (1891), 20 S. C. R. 43. — CAN. 
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Seel. 1. — In general. Sect. 2 ; Stib-aecla. 1 <Sb 2, 
A.&B. (a).] 

writing touching on the question, which depended 
on usage. The bill was dismissed. — ^Platt v. 
Walter (1867), 17 L. T. 167, L. C. 

78. Covenant by vendors not to compete — 
Undue restriction.] — On the sale of BelVa Life in 
London the vendors agreed with the purchaser 
not to print or publish any sporting paper within 
ten miles of a certain London street : — Held : the 
publication within this area of a paper containing 
no racing or betting odds, but merely recor(^ng 
such amateur sports as cricket, football, cycling, 
& running, was not a breach of the agreement. — 
McFarlane V. Hulton, [1899] 1 Ch. 884 ; 68 
L. J. Ch. 408 ; 80 L. T. 486 ; 47 W. R. 607, 
Copyright In matter published.] — See Copy- 
right, Vol. XIII., pp. 164-167, 171, 177, 178- 
182, 186-196, 197, 200, 202-212, 216-224, Nos. 
17-31, 36-43, 81-83, 131-181, 212-221, 231, 233, 
236-298, 318, 319, 365, 374-478, 511-523, 639-635. 

Registration of newspapers.] — See Part I., Sect. 
1, a7it€. 


Sect. 2.— TITLE OF PUBUCATION. 

Sub-sect. 1. — In General. 

74, Right of co-owners — Partners — Effect of 
dissolution.] — Deft, was one of the proprietors 
& the editor of a weekly periodical, called House’ 
hold Words : — Held : on a dissolution of the 
partnership, he was not justil ed in advertis- 
mg that the publication would be discontinued ; 
for the right to use the nani(5 must be sold for 
the benefit of all the partners, it being part of the 
partnership assets ; but he might advertise the 
discontinuance of the publication as regarded 
himself. — Bradbury v. Dickens (1859), 27 Beav. 
63 ; 28 L. J. Ch. 067 ; 33 L. T. O, S. 54 ; 54 E. li. 21. 
Aniuitatiom: — Consd. Platt v. Walter (1867), 17 L. T. 157. 

Mentd. Mellor^h v. Keen (1860), 28 Beav. 45.3. 

75. Contents of title — ^Name of editor as part of 
title.] — C rookes v. Fetter, No. 19, ante. 

IB. Nature of right — To prevent adoption of 
same name for nther publication.] — There is 
nothing analogous to copyright in the name of a 
newspaper, but the proprietor’s right is to prevent 
any other person from adopting the same name 
for any other similar publication, which right is 
a chattel interest capable of assignment. — K elly 
V. Hutton (1868), 3 Ch. App. 703 ; 37 L. J. Oh. 
917 ; 19 L. T. 228 ; 16 W. R. 1182, L. JJ. 
A7matatif^ : — Consd. Bradbur\'r. Boeton (1869), 39 L. J. Ch. 

57. ^pistd. Walter v. Emmoit (1885), 54 L. J. Ch. 1059. 

Mentd. Loo v. Haley (1869), 21 L. T. 546 ; Whetham v, 

D^ey (1885), 30 Ch. D. 574 ; Watts v. Driscoll, 119011 

1 Ch. 294. 

77. Whether assignable.] — Kelly v. 

Hutton, No. 76, ante. 

IB. When right of property accrues — Regis- 
tration of title.] — The protection afforded to the 
title of a newspaper by registration under Copy- 
right Act, 1842 (c. 45), is not prospective, & only 
dates from the time of the first publication of such 
newspaper or periodical. — C orrespondent News- 
paper Co., Ltd. v. Saunders (1865), 12 L. T. 
640 ; 13 W. R. 804. 

79. Advertisement of issue.] — H., 

in 1863, registered an intended new magazine, 
to be c^ed Belgravia. In 1866, such magazine 
not having appeared, M., in ignorance of what H. 
had done, projected a magazine with the same 
name, & incurred considerable expense in pre- 
paring it, & extensively advertising it in Aug. 
& Sept., as about to appear in Oct. H. knowing 


of this, made hasty preparations for bringing out 
his own magazine before that of M. could appear, 
dt in the meantime accepted an order from M. 
for advertising M.’s magazine on the covers of 
his own publications, & the first day on which he 
informed M. that he objected to his publishing 
a magazine lender that name was Bept. 25, on 
which day the first number of H.’s magazine 
appeared. M.’s magazine appeared in Oct. : — 
Held: (1) M.’s advertisements & expenditure did 
not give him any exclusive right to the use of the 
name Belgravia^ & he could not restrain H. from 
publishing a magazine imder the same name, the 
first number of which appeared before M. had 
published his ; (2) H.’s registering the title of 
an intended publication could not give him a 
copyright in that name, & in the circumstances 
of the case, he had not acquired any right to 
restrain M. from using the name, as being H.’s 
trade mark. — ^Maxwell v. Hogkj, Hogg v. Max- 
well (1867), 2 Ch. App. 307 ; 36 L. J. Ch. 433 ; 
16 L. T. 130 ; 81 J. P. 659 ; 15 W. R. 467, L. ,TJ. 
Annotatiems : — Aa to (1) CoUSd. Weldon v. Dicks (1878), 
10 Ch. D. 247. Aa to (2) Consd. Primrose Proas Agency 
Co. V. Mark Knowles (1886), 2 T. L. R. 404. ReldTurad- 
bury V. Booton (1869), 18 W. R. 33. Generfdly, Refd. 
Kelly V. Bylca (1880), 13 Ch. D. 682 ; Licensed Victuallers* 
Newspaper Co. v. Bingham (J888), 38 Ch. D. 139 ; Lee 
V. GIbb&s (1892), 67 L. T. 263. Mentd. Springhead 
Spinning (Jo. v. Riley (1868), L. R. 6 Eq. 651 ; Dixon v. 
Holden (1869), L. R. 7 Eq. 488 ; Civil Service Supply 
Assocn. V. Dean (1879), 13 Ch. D. 512 ; Levy v. Walker 
(1879), 10 Ch. 1). 438 ; Walter v. Ashton, [1902] 2 Ch. 282. 

80. Three days’ publication.] — Pltfs., 

on Feb. 3, 1888, publishe4 the first number of 
a newspaper, & registered it at Stationers’ Hall 
on the next day. No advertisement had been 
issued that a newspaper under that name was 
about to be published. On Feb. 0, defts. pub- 
lished the first number of a newspaper with the 
same name. Very few copies of pltfs.’ paper had 
then been sold i — Held : pltfs. could not restrain 
defts. from publishing their newspaper under 
that name, for the registration at Stationers’ 
Hall gave pltfs. no exclusive right to the name, 
& a title to it by user & reputation could not be 
acquired by a publication for three days with a 
very small sale. — Licensed Victuallers’ News- 
paper Co. V. Bingham (1888), 38 Ch. D. 139 ; 68 
L. J. Ch. 36 ; 59 L. T. 187 ; 36 W. R. 433 ; 4 
T. L. R. 419, C. A. 


Sub-sect. 2. — Infringement op Right op 
Property — Injunction. 

A. In General. 

81. Name of proprietor not registered — Effect 
of.] — (1) Pltf. purchased & became the proprietor 
of a weekly newspaper called the Britannia^ which 
he afterwards amalgamated with another weekly 
paper called the John Bull. The new publication 
was issued under the name of the John Bull dk 
Britannia. Before the amalgamation took place 
notice thereof was published in tlie Britannia^ 
of which deft. M. was printer, publisher sub- 
editor. After the amalgamation, on the next 
usual day of publication of the Britannia^ deft. 
M. issued a publication called the True Britannia, 
resembling in size, & as a continuation of the 
Britannia. Upon biU to restrain deft. M. from 
pubHsliing the True Britannia to the injury of 
pltf. Injunction granted. 

(2) Pltf. had not registered his name at the 
St^p Office, under the requirements of 6 & 7 
Will. 4, c. 76, as proprietor either of the Britannia 
or the John Bull & Britannia : — Held : pltf. was 
not thereby disentitled to protection, if the other 
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cireums^ces were such as to entitle him to the 
asked. — Prowett v » Mortimer 
(1866), 27 L. T. O. S. 132 ; 2 Jur. N. S. 414 ; 4 
W. R. 619. ’ • ^ 

^*(1888)^7”^^^^4iu’ 17. Evening Post 


JB» Grounds for Granting I'n junction, 

(a) In General, 

82. Colourable variation in form & title.] 

Prowett v. Mortimer, No. 81, ante. 

83. Use of similar name — Calculated to de- 
celve.]—An injunction will not be granted to 
retrain a new journal from adopting a name 
similar to, but not identical with, that of an exist- 
ing one, provided that, all things considered, the 
new journal have such distinctive marks that per- 
sons of ordinary intelligence would not mistake 
it for the old one. On an application for an 
interlocutory injunction by the publisher of Punch 
gainst the publishers of a new journal called 
Pj^ch <&: Judy^ witli a different frontispiece, 
different price, & different day of actual publica- 
tion, to restrain theni from using the word Punch 
in the name of their journal, there being also a 
comic journal of the name of Judy :—Hcld : the 
circumstances were not such as to justify the ct. 
in granting an injunction. — Bradbury v. Bketon 
(1869), 39 L. J. Ch. 67 ; 21 L. T. 323 ; 18 W. R. 


Anrwtati^ :—Consd. Woldou r. Dicks (1<S78). 10 CTi. D. 

247. Mentd. Lee r. Huley (1869), 21 L. T. 546. 

84. .J — The use for many years of 

two words of common use, Newcastle Chronicle, 
as the name of a newspaper does not give the owner 
of the newspaper an exclusive right to the use of 
one of the words. Chronicle, so as to entitle him to 
restrain deft, from publishing in the same town a 
newspaper having for its name the word Chronicle, 
in conjunction with another, that is to say. Sport- 
i?ig Chronicle ; the appearance & contents of the 
two papers being dissimilar, there being no evi- 
dence of any one having been deceived, & no 
apparent intention to deceive on the part of deft. 
— CowEN V. Hulton (1882), 46 L. T. 897, C. A. 

Consd. Willox v. Pearson (1901), 18 T. L. K. 

220. Refd. Walter Einmott (1885), 53 L. T. 437. 

85 , ^ .]— -Where the owner of a publi- 

cation claims an injunction to restrain the issue 
of another publication with a similar name, ho- 
must show not only that the assumption of the 
name by deft, is calculated to deceive the public, 
but also that there is a probability of pltf. being 
injured by such deception. 

Pltf. had long been the proprietor of a daily 
morning newspaper, called the Morning Post. 
Defts. commenced a daily evening newspaper 
called the Evening Post. There was no evidence 
of any actual injury having been done to pltf. 
by the conduct of defts. : — Held : although the 
conduct of defts. in taking the jiame Evening Post 
might be calculated to deceive the public into 
supposing that there was a connection between 
the two papers, there was no probability that pltf. 
would be injured by such supposition ; & an 

injunction was therefore refused. — Bortiiwick v. 
Evening Post (1888), 37 Ch. D. 449 ; 57 L. J. 
Ch. 406 ; 68 L. T. 252 ; 36 W. R. 434 ; 4 T. L. R. 
234, C. A. 

Annotation : — Consd. Willox v. Pearson (1901), 18 T. L. R. 

220 . 


86, .] — Held: pltfs., who were the 

proprietors of an evening newspaper called the 
Evening Express, circulating in Livei*pool, were 
not, in the circumstances, entitled to an injunction 
to restrain the circulation in Liverpool by deft, 
of a morbing newspaper called the North Express, 


on the ground of similarity of name, the news- 
papers not being similar in appearance or contents, 
& not being competing papers, & deft, acting bond 
fide in adopting the name & without any fraudulent 
intention. — ^Willox v. Pearson (1901), 18 T. L. R. 
' 220 . 

87. .] — There is in law no monopoly 

in the name of a newspaper. To entitle the pro- 
prietors of a newspaper to an injunction restrain- 
ing the publication of another newspaper with 
a similar name, they must show that the use of 
that name is calculated to load to the belief that 
defts.* newspaper is pltfs.’ ; & the use of such 
name is injurious to them. — George Outram; & 
(Uy., Ijtd. v. London Evening Newspapers 
(!o.. Ltd. (1911), 27 T. L. R. 231 ; 65 Hoi. Jo. 
255. 

88. .J — The right of the proprietor 

of a newspaper to prevent another person from 
adopting the same or similar name for a similar 
publication is not founded on the right of pro- 
perty in the proprietor, but rests upon the equit- 
able doctrine that the user of such name is reason- 
ably calculated to induce the public to believe 
that the new pax)er is that of the original proprietor, 
& to pass off his paper for that of the original pro- 
prietor. 

The proprietor of an old established i)aper called 
The Mail, X)ublished three days a week at 11 a.m., 
at the price of 2d., in London, but whose x)rincipal 
circulation was in the provinces & abroad, was 
held not entitled, ui)on interlocutory application, 
to an injunction restraining deft, from using on 
a daily morning paper which he had just started, 
& wliich was x)ublished in London at 3 a.m., at 
the jirice of Id,, the title of The Morning Mail, 
— Walter v. Emmo'fp (1885), 54 1.. J. Ch. 1059 ; 
53 L. T. 437 ; 1 T. L. 11. 632, V. A. 

89. — - User of name by plaintiff for few 
days prior to defendants’ publication.] — Licensed 
Victuallers’ Newspaper Co. v. Bingham, No. 
80, ante, 

90. Use of common word.j — ]*ltf. imblished 
in numbers, in a weekly iDoriodical cailed Every 
Week, a tale entitled “ Splendid Misery ; or, East 
End <Sc West End,^* by 0. A, Hazlcwood. Deft, 
subsequently commenced issuiug in weekly parts, 
in a ncw8i)aper published by him, a talc by Miss 
Braddon entitled “ Splendid Misery.'^ Pltf. was 
registered as the proprietor of Every Week before 
the publication of it began. after the tale had 
been comi)leted he liad himself registered as the 
proprietor of ''Splendid Misery; or. East End 
iXs West End,'' giving th(* date of publication of 
the number of Every Week which contained the 
first number of the tale as the date of the publica- 
tion of the tale, lie then commenced an action 
to restrain deft, from continuing his publication 
of Miss Braddon’s tale under the title of “ Splendid 
Misery," & moved for an injunction. Before the 
motion was made deft, had altered the title of 
Miss Braddon’s tale, & the motion was ordered to 
stand over till the trial, deft, undertaking not 
to alter the new title in the meantime. The tale 
was finished under the new title before the trial. 

It was proved that a novel wliich once had a large 
circulation had been publislicd in 1801 under the 
title of “ Splendid Misery," & that second-hand 
copies could still be met with. At the trial, the 
judge held that deft, had infringed pltf.’s copy- 
right, & made an order containing no declaration 
of right, but simply ordering deft, to pay the whole 
costs of the action. Deft, appealed, contending 
that pltf. had no title, &; the action ought to have 
been dismissed : — Held : pltf. had no copyright 
in the title “ Splendid Misery," for that copyright 

N N 2 
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Sect 2 . — Title of publication : Sub-sect 2, B* (a) < 
(b). Sects, 3 4.] 

can only exist in something onginal, & the mere 
adopting as a title haclmeyed phrase, which 
moreover had been used as the title of a novel 
many years before, & which for anything that 
appeared might have been copied from that novel, 
could not give any copyright in that title. — 
Dicks v. Yates (1881), 18 Ch. D. 76 ; 60 L. J. 
Ch. 809; 44 L. T. 660, C. A. 

Annotations : — Oonsd. Primrose Press Agency Co. v. Knowles 
(1886), 2 T. L. II. 404. Apld. Crotch v. Arnold (1909), 
64 Sol. Jo. 49. Reid. Licensed Victuallers* Newspaper 
Co. V, Bingham (1888), 38 Ch. D. 139 ; Broad v. Meyor 
(1912), 67 Sol. Jo. 146. Mentd. Ee Poster v. Q. W. Ry. 
(1882), 8 q. B. D. 516 ; Re Mills’ Estate, Na? p. Works & 
Public Buildings Comrs. (1886), 34 Ch. D. 24 ; Lambtou 
V. Parkinson (1887), 36 W. R. 645; Jones r, (1. C. Ry. 
(1901), 4 W. C. C. 23; Andrew v. Grove. .[1902J 1 K. B. 
625; Leckhampton Quarries Co. v. Ballinger 6c Chelten- 
ham R. D. C. (1905), 93 L. T. 93; Ashburton v. Gray, 
119161 2 K.B. 353; Ritter v. Godfrey (1919), 89 L. J.K. B. 
467. 

91. Competition unlikely.] — Cowen v. 

Hulton, No. 84, ante. 

92. .] — Pltfs., an American co., 

were the proprietors & publishers of a shilling 
monthly magazine called Everybody's Magazine^ 
which was first issued in 1899. Subsequently 
defts. published a weekly penny paper called 
Everybody's Weekly, In an action by pltfs. to 
restrain defts. from selling any periodical with 
the 'title “ Everybody's " ; — Held : the action 
failed as the two periodicals were not likely to 
compete with one another, & the ct. could not 
restrain the use of a common & popular expres- 
sion like “ Everybody's," — Ridgw ay Co. v. Amal- 
gamated Press, Ltd. (1911), 28 T. L. R. 149. 

93. .] — An injunction will not be 

granted to restrain the sale of a book on the 
grqund that it bears the same title as a book 
written by pltf. — Crotch v, Arnold (1909), 54 
Sol. Jo. 49. 

(b) Particular Instances, 

94. Real John Bull — Old Real John Bull.] — 

Edmonds v, Benrow (1821), Sebastian’s Digest, 
16. 

Annotation : — Re!d. Borthwick v. Evening Post (1888), 
37 Ch. D. 449. 

95. Britannia — True Britannia.] — Prowett 
V, Mortimer, No. 81, ante, 

96. The London Journal — The Daily London 
Journal.] — In Oct. 1857, A., being the proprietor 
of a weekly publication called The London Journal, 
the price of which Wfiis Id,, assigned his copyright 
& interest therein to B, for value, & entered into 
a covenant with B. not to publish, either alone or 
in partnership with any other person, any weekly 
periodical of a nature similar to The London 
Journal, In May, 1859, A. issued an advertise- 
ment, announcing the publication by him on 
June 1 , following of a daily newspaper to be called 
The Daily London Journal, & to be sold at Id. 
B. thereupon filed his bill against A. for an injunc- 
tion to restrain A. from publisliing The Daily 
London Journal : & the judge made an order for 
an injunction. Upon appeal, the order for an 
injunction was confirmed upon B. undertaking 
to abide by any order the ct. might make as to 
damages, & to bring an action against A. within 
one week. — Ingram v. Stiff (1859), 33 L, T. O. S. 
195 ; 5 Jur. N. S. 947, L. JJ. 

Annotations : — ^Retd. Walter v. Emmott (1885), 54 L. J. Ch. 
1069 : Borthvviok v. Evening Post (1888), 37 Ch. D. 449. 

97. Bell’s Life in London — The Penny Bell’s 
Life.] — (1) The registered proprietors of Bell's 
Life in London iSc Sporting Chronicle, published 
weekly, at the price of 5d., filed a bill against the 
proprietors & publishers of a new newspaper 


called The Penny Bell's Life & Sporting News, 
& which was published at the price of Id. The 
evidence produced showed, that from the similarity 
of the two names mistakes had occurred, & were 
likely to occur, on the part of the public, & that 
inquiries had been made at the office of Bell's 
Life in London for The Penny Bell's Life, On 
motion on behalf of pltfs., the ct. grante(i an in- 
junction to restrain defts. from the use of the 
words Bell's Life in the title of their newspaper. 

(2) In order to establish a case for relief it is 
not necessary to show a “ fraudulent purpose 
in deft., but it is sufficient if the similarity of title 
be such as to have led, & to be likely to lead, to 
mistakes. — Clement v, Maddick (1869), 1 Giff. 
98 ; 33 L. T. O. S. 117 ; 5 Jur. N. S. 592 ; 65 
B. R. 841. 

Annotation : — Oenerallu, Mentd. Leo v, Haley (1869), 21 

L. T. 546. 

98. Punch — Punch & Judy.] — Bradbury v, 
Bebton, No. 83, ante. 

99. Iron Trade Circular (Rylands) — The Iron 
Trade Circular (edited by Griffiths).] — Corns v, 
Griffiths, [1873] W. N. 93. 

100. Church & State.] — Primrose Press 
Agency Co. v. Knowles (1886), 2 T. L. R. 404. 

1 01 . Morning Post — Evening Post.] — Borthwick 
v. Evening Post, No. 85, a7ite. 

102. Ally Sloper — ^AUy Sloper’s Comic Kallandar.] 
— Picture Press, Ltd. v, Ross (1909), Times, 
Feb.' 25. 


Sect. 3.— ASSIGNMENT. 

103. Whether interest assignable.] — If the 
printer & publisher of a newspaper assign his 
interest therein to a creditor as a security, but 
continue to print & publish as before, &; no affi- 
davit of the change of interest bo delivered to the 
Comrs. of Stamps, & the printer become bkpt., 
the right to the paper will pass to liis assignees, 
under the assignment of the comrs. — Longman v, 
Tripp (1805), 2 Bos. & P. N. R. 67 ; 127 E. R. 547. 

Annotations : — ^Apld. Re Baldwin, Ex p. Foss (1858), 2 De 

G. & J. 230. CoDSd. Plait V, Walter vl867), 17 L. T. 167. 

Apld. Kelly v. Hutton (1868), 3 Ch. App. 703. 

104. .] — B. was the sole registered pro- 

prietor of certain newspapers published by him 
on premises of which he was the rated occupier, 
& he was the owner of the type & plant used in 
the publication, lie mortgaged the newspapers 
type & plant to F., who took no steps to alter the 
registration of proprietorship. The sheriff entered 
under an execution issued by a creditor of B., & 
though possession was demanded by F., remained 
in possession till B. had become bkpt., wliich took 
place after two days ; — Held : the right of pub- 
lishing a newspaper is goods & chattels within 
the meaning of the enactment of the Bkpt. Law 
Consolidation Act as to reputed ownership ; the 
type & plant were not within the order & disposit- 
tion of the bkpt., at the time of his bkpey., with 
the consent of the true owner, but the right of 
publication of the newspapers was not ^capable 
of seizure by the sheriff, &; as the bkpt. continued 
the solo registered proprietor, & nothing had been 
done to make it apparent that he was not the sole 
owner, the doctrine of reputed ownership applied 
to the newspapers. — Re Baldwin, Ex p, Foss 
(1858), 2 De G. & J. 230 ; 27 L. J. Bey. 17 ; 31 
L, T. O. S. 30 ; 4 Jur. N. S. 522 ; 6 W. R. 417 ; 
44 E. R. 977, L. JJ. 

.,4nno/g/i^ /--U 0 ^. Platt ^ WaltOT (1807), 17 L. 157. 


-.] — See, also. No. 76, ante. 
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105. Effect of assignment — Whole interest 
passes.] — Pltfs. had purchased the copyright of 
& the right to use the name of deft, in the publica- 
tion of a work called BcetorCa Christmas Annual^ 
& deft, agreed to give his whole time to the service 
of pltfs. & not to engage in any other business : — 
HM : deft, must be restrained from advertising 
a rival woi k. 

When you sell a newspaper it is not merely the 
right to sell one number of it but continuing to 
publish it from day to day it may be as long as 
the world lasts, unde r the name by which it has 
become known (Malins, V.-C.). — Ward r. Beeton 
(1874), L. R. 19 Eq. 207 ; 23 W. R. 533. 

106. Contract to assign share of interest — 

Specific performance.] — H. & S. were joint pro- 
prietors of newspapers, subject to a mtge. to M. 
S. became bkpt. in Feb. 1801. M., in Mar. 1801, 

sold H.’s moiety in the copyright, etc. to B., to 
be paid for by bills of exchange. M. continued 
to be mtgee. of that moiety, & he, on Mar. 5, 

1861, entered into a formal agreement with B., 
whereby B. agreed to purchase from H. one-half 
share of the ncwspapei's ; & M., in May, 1801, 
entered into an arrangement with B. for the sale 
to him of S.’s share, in the newspapers at the 
same price iis paid for the other moiety. Bills 
of exchange were given to M., at long dates, upon 
which interest at 0 per cent was to be charged. 
B. took formal possession of the property, managed 
it, & caused tlie name of 1). to be entered at 
Somerset Ilouse as tluj printer ; but II. & B. 
were entered in the books tliere as sole pro- 
prietors, 8ubje(;t to mtgos. to M. On .Tuly 17, 

1862, B. was required to render accounts of the 
rolits to H., on the ground that they were partners, 
ut ho refused to do so, alhiging tiiat he was the 

sole proprietor, & he caused his name to be entered 
at Somerset Ilouse as such. On Oct. 2, 18()2, 11. 
filed a bill to dissolve the i)artnership, &. for 
accounts; & on Oct. 30, 1862, B. filed a croas 
bill against M. & H. for specific perfonnance : — 
Held : there must be a degree to that efi'ect, with 
costs, & the bill of H. must be dismissed, with 
costs. — Hutton v, Beeton & M‘Muhray, Beeton 
V, M‘Murray & lIuiTON (1863), 9 Jur. N. S. 
1310. 


Sect. 1.— MORTGAGE. 

107. Property as subject of mortgage.] — Re 
Baldwin, Ex p. Foss, No. 104, ante, 

108. Mortgagor registered as sole proprietor— 
Effect on mortgagor becoming bankrupt.] — 
Baldwin, Ex p. Foss, No. 104, ante, 

109. Enforcement of mortgage — Printer as 
mortgagee In possession — Items In taking account.] 
— N. was in 1838 appointed the printer of The 
Railway Times newspaper, & in 1840 he became 
the mtgee. of two fourth parts of the newspaper, 
with a power of sale, which power he in 1841 
exercised, & he sold the two fourth parts to his 
brother, & at the same time N. became the manager 
of the paper. In 1840 N. ceased to be the printer 

manager, & in 1848 he obtained an assignment 


of the two fourth parts fi*om his brother. In 
1850 he became the purchaser of the other two 
fourth parts, & he was then registered as the 
owner of The Railtoay Times, In 1857 the Court 
decreed that the sale of 1841 was invalid, & the 
mtgor. was declared entitled to redeem An 
account was directed of all sums received by N., 
or wliich but for his wilful neglect & defaidt he 
might have received, in respect of the proceeds of 
the newspaper from the date of the sale of 1841 : 
& in taking such account regard was to be had to 
any debt or debts, other than the said mtge. 
debt which should be found due from the mtgor. 
to N. In taking the account N. claimed to be 
allowed to charge credit prices, on the ground that 
although he was in receipt of cash payments from 
1841 te 1816 yet that lie was entitled to apply 
those payments, first in discharge of a debt due 
to him lor printing, & then in payment of the 
expenses of the newspaper. On adjourned 
summons from chambers: — Held: (1) deft, was 
entitled to charge, not credit, but only cash prices 
in the account. 

(2) A balance of £2,201 had been found due to 
N. in 1841 for printing up to that date. In 1847, 
N. entered into an agreement with one of the 
proprietors, to which the mtgor. was not a party, 
that he, N., would accept £400, in satisfaction 
of all claims upon the proprietary.” In taking 
the account with the mtgor., N. claimed to be 
allowed credit for this sum of £2,201, or for half 
of it, against the mtgor. : but the ct. disallowed 
the claim. — Rouertson v, Norris (1859), I Qiff. 
428 ; 1 J.. T. 123 ; 5 Jur. N. H. 1238 ; 65 E. U, 
986. 

Annotnlions : — Generally, Mentd. Shaw v. Brown (1881), 41 

L. T, ; Wliito v. city of London Browory Co. (1888), 

3U Ch. D. 551). 

110. Receiver & manager appointed.] — 

On motion by the rntgoe. of a newspaper, a receiver 
^ manager of the mtged. property were appointed 
until the hearing of the cause. — Chaplin v. 
Young (1862), 6 L. T. 97, L. C. 

111. Obligations of mortgagee after reconvey- 
ance — Not to compete with business.] — I do not 
think that any case has been made out which will 
justify mo in granting an injunction. I do not 
refuse the injunction upon the ground that a 
mtgee. after rcconvtjyanco would not be under the 
same obligations as a vendor. It is not necessary 
to decide that point. The obligation which a 
vendor is under is that ho may not, although he 
may set up a rival business, solicit the customers, 
ot the old firm to leave the old firm, <fe to come to 
liim. It depends upon the nature of the business 
whether the request to deal with him would be a 
request to leave the old business. Where the 
business is that of a newspaper proprietor it 
appears to mo that a request by the vendor to a 
person to buy his newspaper is not a request to 
leave off buying the old newspaper. In the 
present case I do not find a breach of any 
obligation which K. would be under if he had 
sold the newspaper to pltf. (Channell, J.). — 
Taylor v, Cambridge Gazette Co., Ltd. & 
KfLNBR (1898), 42 Sol. Jo. 832. 
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Part V. — Publications Other than Newspapers 


112. Property in books — ^Registration as con- 
dition precedent to vesting.] — The property of 
books cannot vest without being first registered 
with the Stationers* Company. — ^B lackwell v, 
Habper (1740), 2 Atk. 93 ; Bam. Ch. 210 ; 26 
E. R. 468. 

Annotation Reid. Newton v. Cowle (1827), 4 Bing. 234. 

113. Liability of Joint adventurers — ^For goods 
supplied.] — A. B. & C. verbally a^ed that they 
should bring out & be jointly interested in a 
periodical publication. A. was to be the pub- 
lisher, & to make & receive general payments, 
B. to be the editor, & C. the printer; & after 
payment of all expenses, they were to share the 
profits of the work equally. C. was to fmnish 
the paper, & cliarge it to the account at cost 
prices. No profits were ever made, nor any 
accounts settled. Pltf. furnished paper to A. for 
the purpose of being used by him in printing the 

{ 3eriodical : — Held : B. & C. were not jointly 
iable with A. for the price of it. — Wilson v. 
Whitehead (1842), 10 M. & W. 603 ; 12 L. J. 
Ex. 43; r62E. R. 669. 

Annotation : — ^Mentd. Kllshaw t). Jtikes (1863), 3 B. & S. 847. 

114. Materials obtained for publication — Supply 
to rival publication restrained.] -^Canvassers who 
had been employed by the -proprietor under 
agreements which bound them to devote them- 


selves in a particular district exclusively to obtain* 
ing from traders advertisements to be inserted ir 
the directory, & to supply the blocks & materialf 
necessary for producing such advertisements, pro- 
posed at the expiration of their agreements tc 
assist a rival publication in procuring similar 
advertisements: — Held: they were not entitlec 
to use for the purposes of any other publicatior 
the materials which, while in pltf.’s employment 
they had obtained for the purpose of his publica- 
tion. — Lamb v. Evans, [1893] 1 Ch. 218 ; 62 
L. J. Ch. 404 ; 68 L. T. 131 ; 41 W. R. 406 ; t 
T. L. R. 87 ; 2 R. 189, C. A. 

Annotations : — CoDid. Walter r. Lane, [1900] A. C. 639. 

Apld. Lawrence & Bullen v. ACalo, [1904] A. C. 17. Reid. 

Macmillan v. Cooper (1923), 93 L. J. P. C. 113. Mentd. 

Loniflv. Smellio (1895), 73 L. T. 226 : Robb v. Green, [1896 

2 Q. B. 315 ; Trego Hunt, [1896] 1 Ch. 462 ; Worthing- 
ton Pumping Engine Co. v. Moore (1902h 19 T. L. R. 84 ; 

Measures e. Measures, [19101 1 Ch. 336 ; Ashburton e. 

Pape, [1913] 2 Ch. 469 : London Electric Supply Corpn. v. 

Westminster Electric Supply Corpn. (1913), 11 L. G. R. 

1046 ; Morris r. Saxelby, [1915] 2 Ch. 67: Alpertoi: 

Rubber Co. r. Manning (1917), 86 L. J. Ch. 377. 

116. Edition — What constitutes.] — Reads v. 
BENTI.EY, No. 66, ante. 

Royalties— Bankruptcy of publisher under agree- 
ment to publish — Amount for which author may 
prove.] — See Bankruptcy, Vol. IV., p. 256, No. 
2436. 


Part VI. — Advertisements. 


Sect. 1.— IN GENERAL. 

116. What is an advertisement — ^Metropolitan 
Streets Act, 1867 (c. 134), s. 9.] — In order that a 
print may be carried or distributed by way of 
advertisement within the above sect., the print 
itself must be an advertisement. Therefore where 
a print which is a publication of news, but is not 
in itself an advertisement, is, without the approval 
of the Comr. of Police, distributed in such a way 
as to obtain the same consequences as if it were 
an advertisement, the distributor thereof is not 
liable to the penalty imposed by the sect, for 
distributing a print by way of advertisement 
except in such form & manner as may be approved 
by the Comr. of Police. — Gage v. Brealey U898), 
67 L. J. Q. B. 457 ; 46 W. R. 415 ; 14 T. L. R. 
324 ; 42 Sol. Jo. 380, D. 0. 

Annotation : — ^Reld. Westminster Gazette v. Boll (1926), 69 

Sol. Jo. 690. 

117. Advertisement as evidence of notice.] — 
An advertisement published in several daily news- 
papers is not evidence of notice to any individual 
who is not proved to have taken in, or to have 
been in the habit of reading one of the newspapers 
in which it appeared. — ^Boydell v. Drummond 
(1808), 2 Camp. 167 ; 11 East, 144, n. ; 170 E. R. 
1114, N. P. ; subsequent proceedings (1809), 11 
East. 142. 

Annotation : — Mentd. M'Kay v. Rutherford (1848), 6 Moo. 

P. C. C. 413. 


Commission of advertising agent.] — See Con- 
tract, Vol. XII., p. 253, No. 2071. 

118. Payment for advertisements — By deduction 
from business introduced — ^Meaning of business 
introduced.] — Deft, agreed in writing to advertise 
for a year in pltfs.* newspaper on the terms that 
no cash was to be paid by him, & that the cost was 
to be deducted from business introduced by them 
during such year. An export order was sent to 
him through pltfs. by a co. of which they were 
two of the directors during the year, & after its 
expiration they themselves sent him an order for 
goods of less value than the price of the advertise- 
ments. He declined to execute the orders, & 
thereupon they brought an action for the price 
of the advertisements. They were nonsuited, & 
the Div. Ct. held that, as they had not introduced 
any business to him within the terms of the 
agreement by bringing about the relations of 
buyer & seller between him & a third party, their 
motion for a new trial must be dismissed : — Held : 
pltfs. had never put themselves into a position 
to bring the action. — Neck & Brandr^P?h v. 
Andrews (1886), 2 T. L. R. 93. 

By allotment of shares.] — See Companies, 

Vol. IX., p. 304, Nos. 1877-1879. 

Copyright in advertisements.] — See Copyright, 
Vol. XIII., pp. 166, 173, Nos. 41, 89-91. 

As to exhibition of advertisements.] — See Public 
Health. 


a book out of the printed matter, if 
not the actual oormng of the book 
outside the press. — ^R. v. Kishan Lal 
(1926), I. L. R. 49 All. 316.— IND. 


PART V. 

0 . Constmclion of uords “ ddivered 
out of the press Press Act ,\ — On a 

constructfou of Press & Registration 


of Books Act, 1867, s. 9 (a), the words 
“ deliyered out of the press ** are not 
merely synonymous with “printed,” 
but Include at least the further process 
of folding & binding necessary to make 
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Advertisements amounting to contempt of court.] 

— See Contempt op Court, Vol. XVI., pp. 27-29, 
Nos. 263-269. 


Sect. 2.— H1£GAL ADVERTISEMENTS. 

119. Advertisement of Sunday concert.] — Wil- 
liams V. Wright (1897), 13 T. L. R. 661. 

Indecent advertisements .] — See Criminal Law, 
Vol. XV., pp. 760, 751, Nos. 8093, 8094. 

Advertisements of rewards for return of pro- 
perty .] — See Criminal Law, Vol. XV., p. 707, 
Nos. 7665-7057. 

Gaming & wagering advertisements .] — See 
Gaming & Wagering, Vol. XXV., pp. 394-397, 
446-449, 454-459, 463-465, Nos. 1-15, 395-399, 
409-413, 434-449, 466-469, 496-506. 


Sect. 3.— ADVERTISEMENTS AMOUNTING TO 
CIVIL INJURY. 

120. Whether injunction granted.] — Briton 
Life Assocn., Ltd. v, Roberts (1886), 2 T. L. R. 
319. 

.] — See, also. Injunction, Vol. XXVIII., 

pp. 475, 485, 486, Nos. 814, 901-904. 

Slander of goods .] — See I^tbel & Slander, Vol. 
XXXII., pp. 209 et seq. 


Sect. 4.— ADVERTlSEAffiOT CONTRACTS. 

121. Action to recover price — Defences— Ille- 
gality of contract — Onus of proof.] — In an action 
of woi'k & labour, for inserting advertisements 
in a newspaper, it is not incumbent on pltf . to show 
compliance with 6 & 7 Will. 4, c. 76, which requires 
that before a newspaper shall bo printed or pub- 
lished, the proprietor shall lodge a declar£^ion 
& certificate ; for if the necessary steps have been 
taken by pltf., the publication & contract are 
illegal, & deft, must plead the illegality of the 
contract. — Ingram v. Ferguson (1846), 7 L. T. 
O. S. 236. 

122. Misrepresentation as to cir- 

culation.] — England Newspaper Co., Ltd. v . 
Costa & Co. (1886), 3 T. L. R. 28. 

123. Omission to insert advertise- 

ment — Right of advertiser as to extra edition.] — 
Browne v. Stern (1892), 8 T. L. R. 263. 

124. Action for omission to insert advertisement 
— Damages.] — Hawkins v. Tuxpord (1867), Tirnea 
Dec. 23. 

125. .] — Marcus v. Myers & Davis 

(1895), n T. L. R. 327. 

Annotations Mentd. CoinUit w.Myham, [1913] 2 K. B. 220 ; 

Turpin V. Victoria Palace, [1918] 2 K. B. 539. 

126. Immoral character of advertisement 

as defence.] — Owen v. Greenberg (1898), Times, 
Mar. 10. 


Part VII. — Offences. 


Sect. 1.— CONTEMPT OF COURT. 

See, generally, Contempt op Court, Vol. XVI., 
pp. 1 et seq. 

Comments prejudicial to fair trial.] —See Con- 
tempt OP Court, Vol. XVI., pp. 22-30. 

Comments after judgment & verdict.] — See 
Contempt op Court, Vol. XVI., pp. 30, 31 , Nos. 
292-298. 

Order of court restraining publication — Publica- 
tion contrary to order .] — See Contempt of Court, 
Vol. XVI., p. 31, No. 299. 

Proceedings in camera — Publication or com- 
ments .] — See Contempt of Court, Vol. XVI., 
pp. 31, 32, Nos. 300-302. 


Sect. 2.~ LIBEL. 

See, generally, Libel & Slander, Vol. XXXII., 
pp. 1 et seq. 

127. Contracts of indemnity — Illegal & unen- 
forceable.] — Pltfs., publishers & proprietors of a 
newspaper, published, at the request & solicita- 
tion of deft., a statement obviously libellous, 
which deft, represented to be correct & true. An 
action being brought against them for such pub- 
lications, deft, gave them an undertaking to bear 
them harmless as to all costs, charges, expenses, 
etc., to winch they might be put by defending 
such action. In an action for not performing 
such undertaking : — Held : it was void, as founded 
ux>on an illegal consideration ; & the action could 
not be maintained. — Shackell o. Rosier (^836), 


2 Bing. N. C. 634 ; 2 Hodg. 17 ; 3 Scott, 59 ; 
5 L. ,1. C. P. 193 ; 132 E. R. 245. 

Annotaiimis : — Refd. Broay v. Royal British NurseH’ Abboch. 
(1897), 7« L. T. 735. Mentd. BradlaiiKh v. Newdoprato 
(1883), 11 Q. B. 1). 1 ; Lonnd v. Grimwado (1888), 39 
Ch. I). G05 ; Burrows v. Rhodes, [1899] 1 (i. B. 810 ; 
Weld-Bluiidellir. Stephens, [1920] A. C. 956. 

128. .]— Smith (W. II.) & Son v. 

Clinton & Harris, No. 16, ante. 

Publication of libel — By employee of newspaper 
proprietor.] — Libel Siander, Vol. XXX 11., 
pp. 82, 83, Nos. 113.S-1137. 

Evidence — Publication of newspapers.] — 

iSee Libel & Slander, Vol. XXXII., pp. 85, 86, 
Nos. 11.5.5-1160. 

Defences to action — Privilege.]— <SVc Libel & 
Slander, Vol. XXXII., p. 137, Nos. 1674-1677. 

Fair comment.] —/S'ee J^bel & Slander, 

Vol. XXXII., p. 143, Nos. 1743, 1744. 


Secjt. 3.— OTHER OFFENCES. 

129. Printing a will.] — Anon. (1729), 1 Bam. 
K. B. 240 ; 94 E. R. 164. 

130. Distribution by way of advertisement — 
Without police approval.] — Gage v. Breauby, No. 
116, ante. 

131. Publication of evidence given in police 
court — Cases committed for trial.] — Where evi- 
dence of previous convictions is given at a police 
ct. in a case which is committed for trial, such 
evidence ought not to be referred to by a 


PART VI, SECT. 4. 

p. Action to recover price-^Dcfences—Fair remuneration already paid therefor.] — Sinclair v. Ottawa Iron & Stbbl Manu- 
FAOTURyro Co. (1877), 27 O. P. 410. — CAN, 
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Sect, 3 . — Oilier offences. Paris VIII. & /X.] 

newspaper in its report of the proceedings. — R. v, 
Sanderson (1916), 31 T. L. R. 447 ; 11 Or. App. 
R^. 197, 0. 0. A. 

Printing seditious book.] — See Criminal Law, 
Vol. XV., p. 626, No. 6696. 

Publication encouraging miuder.] — See Criminal 
I^w, Vol. XV., p. 814, Nos. 8871-8873. 


Omission of printer’s name.] — See Part I., Sect. 2, 
ante. 

Printing reports of Judicial proceedings — In« 
decent matter or medical details — Calculate to 
Injure public morals.] — See Judicial Proceedings 
(Regulation of Reports) Act, 1926 (c. 61), s. 1 ( 1) (a). 

Matrimonial causes.] — See Judicial Proceed- 
ings (Regulation of Reports) Act, 1926 (c. 61), 
s. 1 (1) (b). 


Part VIII. — Privileges of the Press 


132. Right to admission to meeting — ^Meetings 
of local authorities*] — In a municipal borough 
neither the public, nor the burgesses, nor reporters 
for newspapers, have the right to attend the 
meetings of the borough council without the con- 
sent of the council expressed or implied. Semble : 
the same principle applies to the meetings of a 
district council or of a county comicil. — Tenby 
O oRPN. V, Mason, [1908] 1 Ch. 457 ; 77 L. J. Ch. 
230 ; 98 L. T. 349 ; 72 J. P. 89 ; 24 T. L. R. 
254 ; 0 L. 0. R. 233, 0. A. 


See^ now^ Local Authorities (Admission of the 
Press to Meetings) Act, 1908 (c. 43). 

Privilege as defence to action for libel.] — See 
Libel & Slander, Vol. XXXII., p. 137, Nos. 
1674-1677. 

Fair comment as defence to action for libel.] — 

See Libel & Slander, Vol. XXXII., p. 143, 
Nos. 1743, 1744. 

SeCy generally, Law of Libel Amendment Act, 
1888 (c. 64). 


Part IX. — Stationery Office. 


133. Prerogative right of Crown to grant 
monopoly — How far grant good.] — Stationers’ 
Co. V. Parker (1085), Skin. 233 ; 90 E. R. 107. 
Annotation : — Reid. Millar v, Taylor (1709), 4 Burr. 2303. 

134, Printing Bibles.] — StationeRvS’ Co. 

Case (1682), 2 Cas. in Ch. 93 ; 22 E. R. 862. 
Annotation : — Refd. Millar v. Taylor (1769), 4 Burr. 2303. 

136. In Scotland.] — Baskett v. 

Watson (1717), cited in 6 Ves. at p. 699 ; 31 E. R. 
1264. 

Annotation .-—Reid. Mannore v, Blair (1828), 3 Bll. N. S. 391. 

136. .] — Baskett v. Parsons 

(1718), cited in 6 Ves. at p. 699 ; 31 E. R. 1264. 
Annotations : — Consd. Oxford & Cambridge Universities 

V. lUchardson (1802), 6 Vos. 689. Refd. Gurney v. Long- 
man (1807), 13 Ves. 493 ; Manners v. Blair (1828), 3 Bll. 

N. S. 391. 

137. .] — By Royal letters patent 

under the Seal of Great Britain, granted in 1785, 
the patentees were appointed sole King’s printers 
for Scotland, so far as such appointment might be 
consistent with the Act of Union & the laws of 
Great Britain, with, in particular, the sole privilege 
of printing in Scotland, in the English tongue, 
the Bible, the New Testament, Books of PsSms, 
Books of Common Prayer, Confessions of the 
Faith, & the larger & shorter Catechisms, & the 
sole privilege of printing in Scotland Acts of 
Parliament & other official documents : with an 
express prohibition under penalty of forfeitiire 
of importation of any books or documents of the 
above descriptions from any “ places beyond the 
seas ” without the licence of the patentees. 

Proceedings were taken in Scotland by the 
patentees to restrain the importation into & sale 


in Scotland of Bibles & Books of Common 
Prayer, etc., printed in England by the King’s 
printers in England : — Held : the prerogative of 
the Crown in England & Scotland to grant the 
exclusive right to print the Bible rested on the 
duty imposed upon the Sovereign as chief executive 
magistrate to superintend the publication of the 
works upon which the established doctrines of 
our religion are founded, so that the.^ works may 
he published in a connect & authentic form ; this 
duty & the corresponding prerogative are the same 
in Scotland as in England. — Manners v. Blair 
(1828), 3 Bli. N. 8. 391 ; 4 E. R. 1379 ; sub nom. 
Manners, Miller & Buchan v. King’s Printer, 
2 State Tr. N. S. 215, H. L. 

138. Printing statutes.] — The King’s 

printer alone has express authority to print the 
statutes ; but the University of Cambridge are 
also so entitled, under words sufficient to convey 
the copyright of Acts of Parliament. — Baskett 
V. Cambridge University (Chancblt^or) (1758), 
2 Burr. 661 ; 2 Kcny. 397; 1 Wm. Bl. 105 ; 97 
E. R. 499. 

Annotations : — Consd. Oxford & Cambridge Universities v. 

Richanlson (1802), 6 Ves. 689. Refd. Millar r. Taylor 

(1769), 4 Burr. 2303 ; Eyro & Strahan r. Carnan (1781), 

6 Bac. Ab. 609. 

139 , .] — Collusive notes to an edition 

of the statutes will not take it out of tlie King’s 
printer’s patent, — ^Baskett v. Cunningham (^762), 
2 Eden, 137 ; 1 Wm. Bl. 370 ; 28 E. R. 848. 

14 Q. Printing almanacs.] — The Crown has 

not a prerogative or power to grant printing of 
almanacs to the Company of Stationers exclu- 
sive of any other. — Stationers’ Co. v. Carnan 
(1776), 2 Wm. Bl. 1004 ; 96 E. R. 690. 


PART VIII, 

RtaW to admission to meeiino- 
Meetings of local auUwriti ^,] — Newt 
paper reporters have a rteht of entr 
ptp the city hall ol the dty In whlo 


the newspaper is carried on, both as 
repreBentatlvea of the publlsherB 6c as 
residents of the city, A the enforce- 
ment of an order given by the mayor 
of the city to the oity hall offlolale 
exolndlng newspaper reporters from 


the city hall will be restrained by 
ininnotion. — J ournal Printing Co. e. 
McVkity (1916), 33 O. L. R. 166 ; 7 
O. W. N, 633, 706 ; 21 p. L. R. SL- 
OAN, 
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PRESUMPTION AS TO DOCUMENTS AND FACTS. 

See Evidence. 


PRESUMPTION AS TO RIGHTS OF PROPERTY. 

See Boundaries, Fences, and Party-Walls ; Easements and Profits a Prendre ; Gifts ; 
Highways, Streets and Bridges ; Personal Property ; Real Property and Chattels 
Real ; Trusts and Trustees ; Wills. 


PREVENTION OF CRIME. 

See Criminal Law and Procedure. 


PREVENTION OF CRUELTY. 

See Animals ; Criminal Law and Procedure ; Infants and Children. 


PRIMATE. 

See PIcclesiastical Law. 


PRINCIPAL AND ACCESSORY. 

See Criminal Law and Procedure. 


PRINCIPAL AND AGENT. 

See Agency. 


PRINCIPAL AND SURETY. 


See Guarantee and Indemnity. 
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PRINTERS. 

<See Press and Printing. 


PRINTS. 

See Copyright and Literary Property. 


PRIORITY. 

See Bankruptcy and Insolvency ; Bills op Sale ; Bonds ; Choses in Action ; Companies ; 
Constitutional Law ; Distress ; Equity ; Execution ; Executors and Adminis- 
trators ; Judgments and Orders ; Mortgage ; Powers ; Settlements ; Trusts and 
Trustees. 
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PRISONS. 


PART I. PRISON AUTHORITIES 

Sect. 1. Tim Secretary of State 

Sect. 2. Prison Commissioners and Directors of Convict Prisons 
Sect. Visiting Committees and Boards op Visitors 
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PART IT. PRISON OFFICERS 
Sect. 1. The Governor 
Sect. 2. The Chaplain 
Sect. 3. The Medical Officer . 
Sect. 4. Other Officers . 
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PART III. PRISONERS . 

Sect. 1. Committal and Treatment 
Sub-sect. 1. In General 
Sub-sect. 2. 

Sub-sect. 3. 
vSUB-SECT. 4. 

Sub-sect. 5. 

Sub-sec:t. 0. 


Prison Rules . 

Prisoners Awaiting Trial 
Treatment op Appeixants 
Production of Prisoners in Courts 
(Upital Punishment 

Sub-sect. 7. Treatment of Special Classes 

A. Criminal Lunatics 

B. Other Classes .... 

Sect. 2. Release and Discharge 

Sub-sect. 1. By Act of Grace 

On Earning Remission . 

On Completion of Sentence 
Release on Licence 
Provisions on Discharge 
Other Cases . 


Sub-sect. 2. 

Sub-sect. 3. 

Sub-sect. 4 , 

Sub-sect. 5. 

Sub-sect. 0. 

Sect. 3. Escape 

Sect. 4. Legal Capacity op Prisoners 
Sub-sect. 1. In General 
Sub-sect. 2. Proceedings by Prisoners 
Sub-sect. 3. Proceedings against Prisoners 

A. Service of Process .... 

B. Levy of Execution .... 
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Malicious Prosecution 
Public Authorities Protection 


See Malicious Prosecution. 
„ Public Authorities. 
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Prisons. 


Part I. — Prison Authorities. 


8ect. 1.— the secretary OF STATE. 

See.y generally y Prison Act, 1877 (c. 21), s. 6; 
& Prison Act, 1898 (c. 41). 

1. Liability in trespass — Illegal exercise of 
powers of classification — Removal of prisoner.] — 

(1) The removal of a person from one part of a 
prison to another in which he is not legally con- 
fined is a trespass. 

(2) The Secretary of State is liable in trespass 
if a person be so removed under a general order 
made by him for the classification of prisoners 
wliich he had no legal authority to make. 

(3) Trespass will lie against the governor of a 
prison for causing prisoner to be removed by force 
or threats of force from one division of the prison 
to another, in which he ouglit not by law to be 
confined, although he acts in obedience to a rule 
issued by the Secretary of State, if such i*ule be 
not in accordance with statutes as to f he classifica- 
tion of prisoners. — C obbbtt v. Gbky (1850), 4 
Exch. 729 ; 19 L. J. Ex. 137 ; 14 L. T. O. S. 182 ; 
154 E. R. J409. 

jtnnotaivma : — Aa to (1) Distd. Howard v. Hudson (185.S), 

2 E. & B. 1. Generally, Mentd. Moody r. Corbott (1800), 

7 B. & S. r)44. 

2. Liability for assault — Forcible feeding of 
prisoner.] — On a motion for a rule nisi for a 
mandqrnus to a magistrate to issue summonses 
against the Home Secretary &> the governor & the 
medical officer of a gaol for an assault alleged to 
have been committed by the medical officer on one 
of prisoners who had refused to eat, & who had 
consequently been fed by force : — Held : the fact 
that the prisons are vested in the Home Secretary 
by Prison Act, 1877 (c. 21), s. 5, did not render 
him liable to be summoned in respect of the 
alleged assault. — K. v, Morton Brown, Ex p, 
Ainsworth (1909), 74 J, P. 53, D. 0. 

Power to prohibit visit of Justices.] — See No. 
5, post. 


Sect. 2.— PRISON COMMISSIONERS AND 
DIRECTORS OF CONVICT PRISONS. 

See, generally. Prison Act, 1877 (c. 21), ss. 6-12, 
48 ; Prison Act, 1898 (c. 41) ; Convict Prisons 
Act, 1860 (c. 39). 

3. Land procured for prison purposes — 


Vested, in Prison Commissioners.] — In 1807 the 
justices of the county of M. bought land covered 
with houses subject to leases for long terms, 
several years of which remained unexpired. The 
land & the houses were conveyed to the clerk of 
the peace for the county, “ upon trust for justices 
of .the county of M., for the purposes of Prison Act, 
1805 (c. 126), & upon or for no other trust, intent 
or purpose whatsoever.’* The land & houses 
were never used as part of the prison. An action 
having been brought to try whether the reversion 
in the land & houses was in the Prison Comrs. or 
the justices, deft, proposed to adduce as evidence 
the minutes of the proceedings of the justices in 
order to show that the land had been bought for 
the purpose of rendering the prison more commo- 
dious or safe : — Held : the reversion in the land & 
the liouses standing thereon had passed to the 
Prison Comis. by virtue of Prison Act, 1877 (c. 21). 
— Prison Comrs. v. Middlesex Clerk op the 
Peace (1882), 9 Q. B. D. 606 ; 51 L. J. Q. B. 433 ; 
46 L. T. 861 ; 46 J. P. 740 ; svb nom. Prison 
Comrs. v. Nicholson, 30 W. R. 881, C. A. 

4, Applicability of local bye-law.] — 

Gorton Local Board v. Prison Comrs. (1887), 
[1904] 2 K. B. 165, n. ; 73 L. J. K. B. 114, n. ; 89 
L. T. 478, n. ; 68 J. P.27, n. ; 62 W. R. 233,n. ; 1 
L. G. R. 838, n., D. C. 

Armoiatiom : — Mentd. Cooper u. Hawkins, [1904] 2 K. B. 

1 64 ; Re De Koyser’s Royal Hotel, De Koyser’s Royal 

Hotel V. R., 11919] 2 Oh. 197. 

Amalgamation of directors of convict prisons 
with Prison Commissioners.] — See Prison Act, 1898 
(C. 41), B. 1. 


Sect. 3.— VISITING COMMITTEES AND BOARDS 
OF VISITORS. 

Visiting committees of justices.] — See Prison 
Act, 1877 (c. 21), ss. 13-15. 

6. Visits by non-visltlng Justices — Power of 
Secretary of State to prohibit.] — Semble: not- 
withstanding 31 Geo. 3, c. 46, s. 5, a Secretary of 
State has the power of preventing those magis- 
trates who are not visiting magistrates from having 
access to State prisoners. — R. v. Eaststafp (1818), 
Gow, 138 ; 171 K. R. 864. 

Boards of visitors.l — See Prison Act, 1898 (c. 41), 
s. 3. 


Part II. — Prison Officers. 


Sect. 1.— IHE GOVERNOR. 

6. Liability for false imprisonment — Deten- 
tion of person wrongly arrested — Mistaken Iden- 
tity.] — The keeper of a prison who receives & 
detains one apprehended & charged in his custody 
under a warrant, runs the risk of the warrant having 
been executed against the proper person ; & 

though acting bond fide, & without the moans of 


ascertaining the identity of the individual named 
in the warrant, he is liable to an action of trespass, 
&, false imprisonment, if by the mistake of the 
officer to whom it was directed, it was executed 
against another. — ^A aron v. Alexander (1811), 
3 Camp. 35 ; 170 E. R. 1297, N. P. 

Annotations: — Mentd. Wilson v. Barker (1833), 1 Nev. & 

M. K. B. 409 ; Swilt v. Jewsbury (1874), L. R. 9 Q. B. 660. 

Detention beyond prescribed time — ^Default 


PART II. SECT, i, 

rv ^ retwm of prisoner 

to R, V. (SxbroR] 

1895), 16 N. S. W. L. R. (L.) 12 


11 N. S. W. W. N. 109.— -AUS. 

b. LiobiZilv /or /atoe imprisonment.] — 
The gaoler of a common gaol is bound 
to reoeiye & detain until released a 


prisoner delivered into bis custody by a 
constable on a charge of felony, without 
warrant ; Sc may justify in an action for 
false imprisonment mthout showing 
what the particular felony was with 
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of prosecution.!— A’ee Criminal Law, Vol. XV., 
p. 833, No. 9151. 

Discharge subject to order of court.] — 

See Criminal I^aw, Vol. XV., p. 833, No. 0153. 

Delay between warrant & committal.] 

—See Criminal I^aw, Vol. XV., p. 833, No. 9154. 

Detention after acquittal.]— 6'ee Criminal 

Law, Vol. XV., p. 834, No. 9155. 

7. Detention on Invalid warrant — Sen- 

tence altered on appeal — Fresh warrant necessary.] 
— Pltf. was convictxjd by a ct. of summary juris- 
diction & sentenced to a tei’in of imprisonment 
with hard labour. He was taken to prison under a 
warrant of commitment made out by the 
magistrate, but released pending an appeal to 
quarter sessions. The conviction was afTirmed, but 
the sentence was altered. No fresh warrant of 
commitment was made out by tlie recorder at 
quarter sessions, but the original conviction by 
the magistrate was altercKl by the recorder in 
accordance with his sentence. Pltf. was then 
taken to prison, & the only docunumts handed to 
the governor of the prison were a copy of the 
original conviction by the magistrate as altered 
by the recorder & the original warrant of commit- 
ment by tile magistrate. He was detained in 
prison for some days, when the conviction was 
quashed upon otluT grounds, & he was released. 
In an action for false imprisonment against the | 
clerk of the peace of the borough & the governor 
of the prison for unlawfully imprisoning pltf. ; — 
Held : the action could not be maintained against 
the clerk of the peace, as he was merely a minis- 
terial officer & his act was a ministerial act ; but 
the action was maintainable against the governor, 
as he was not justified in receiving pltf. into custody 
& detaining him without a fresh warrant of commit- 
ment by tlie recorder, the documents which the 
governor received were not equivalent to such 
wai'i'ant of commitment, <& tluj governor was liable 
in damages to pltf. — H emer v. Cook (1903), 88 
L. T. 639 ; 67 J. P. 208 ; 19 T. L. li 327 ; 47 
Sol. Jo. 368 ; 20 Cox, C. C. 444. 

8. ,j — A gaoler receiving detain- 

ing a person under tlie warrant of a magistrate, 
is entitled to the protection of Constables Pro- 
tection Act, 1750 (c. 44) ; therefore, on producing 
& proving the warrant under which the detention 
was made, it is immaterial whether or not the 
magistrate had Jurisdiction to gi*ant it. — B uit v, 
Neavman (1819), Gow. 97 ; 171 E. K. 850, N. P. 

Annotations: — Apprvd. Henderson v. Preston (1888), 21 

Q. H. D. 3(52. Distd. Temor v. Cook (1903), 88 L. T. 629. 

Governor in possession of copy of warrant — 

Representation that warrant original.] — See 
Estoppel, Vol. XXI., p. 138, No. 25. 

9. Removal out of county for trial— Without 

authority.] — Semhle : a gaoler bringing prisoner 
out of his county, to be present at the trial of an 
information on the game laws, in wliich he is 
deft., without having a habeas corpus or judge’s 
order for that purpose, is liable to an action for 
false imprisonment, at the suit of such prisoner. — 
Bint v. Lavender, Pitds v. Same (1825), 1 C. & P. 
059 ; 171 E. R. 1367, N. P. 

10. Undue exercise of authority — Remedy of 
prisoner.] — Senible : where prisoner complains of 
an undue exercise of authority by the gaoler, his 

roper course is, to apply to the ct. or a judge, 
y petition, for relief under Debtors’ Imprison- 


ment Act. 1758 (c. 28), s. 11, & not by luibeas 
corpus, — Stead v. Anderson (1850), 9 C. B. 202 ; 

1 L. M. & P. 109 ; 19 L. J. C. P. 264 ; 137 E. R. 
894 ; sub nom. Ex p. Stead, 14 L. T. O, S. 443. 

11. Acts ordered by Secretary of State — 

Contrary to statute.] — Cobbett v. Grey, No. 1, 
ante, 

12. Liability for not producing warrant of 
commitment.] — The ct. will not stay an action 
against the governor of a convict prison for not 
producing the warrant of commitment of prisoner 
as vexatious & an abuse of the process of the ct. 
Such an application must be made within a reason- 
able time after action brought. — Cobbett v, 
Morish (1875), 39 J. P. 103. 

13. Liability for assault — Forcible feeding by 
medical officer.] — R. v. Morton Brown, Ex p. 
Ainsworth, No. 2, ante. 

14. Joint assault with officers — Personal 

liability of governor & officers.] — In an action of 
trespass against the keeper of the Queen’s prison 
& his officers, for joint assaults, the officers are 
only liable for the part wdiicli each actually takes 
in tlie trespass complained of. Those are not 
liable at all who iiKU’ely attend in obedience to 
the order of tlie superioi*% A. witness the execution 
of bis order by other officers. Where, in obedience 
to such orders, one set of defts. assault i^ltf. & force 
him downstaii*s into a (;ab, another set 
accompany the eab witli pltf. to a certain place & 
back again, boUi sets of officers ai*e not liable as for 
one entire iresiiass, but pltf. must proceed against 
one or other. — Hkhrtng v, Hudson (1847), 10 
L. 3’. O. 8. 287, N. P. *, subsequent proceedings 
(1848), 3 Exch. 107. 

Extortion by governor.] — See Criminal Law, Vol. 
XV., p. 661, No. 7136. 

15. Communication of information gained in 
course of official duties.] — R. v, Blake (1926), 
Times ^ Dec. 16. 

Disclosure of official information, generally, see 
Criminal Law, Vol. XV., p. 659, Nos. 7101- 
7107. 

16. Liability for acts of deputy.] — The Mar- 
shal of the Queen’s Bench prison is not liable for 
a toiiious act committed by tlie dtqjuty marshal 
in ill treating a jirisoner in the exercise of his 
office, unless the api>ointment tif the deputy 
is proved, or the facts show tliat tiie marslial was 
cognisant of the act df)ne. — Yorke v. Chapman 
(1840), 11 Ad. El. 813 ; 3 Per. & Dav. 496 ; 
113 E. R. 623 ; previous proceedings (1839), 
10 Ad. & El. 207. 

17. Liability to third persons— Acts done in 
pursuance of a judge’s order.]— Pltf. having ob- 
tained judgment against F. in an action of assault 
& false imprisonment, sued out thereon a ca, sa,^ 
on wliich F. was taken & committed to the 
Queen’s prison. F. afterwards petitioned the Ct. 
of Bkpey. for his discharge, under 5 & 0 Viet, 
c. 116, & Execution Act, 1844 (c. 96), Sc having 
obtained from the comr. an order for his discharge, 
was, in obedience thereto, discharged by the keeper 
of the Queen’s prison accordingly. Pltf. having 
brought an action against the keeper for an 
escape i—HeU : whether this was or was not a 
debt from which the comr. had power to discharge 
prisoner, deft, was protected, being bound to 
obey the order of the comr., who was actii^ judici- 
ally in a matter over which he had jurisdiction, — 


which pltf. was charged. — ^M cKellar 
V. Maofaklanj) &Kidd (1852), 1 C. P. 
457.— CAN. 

«. .§ — ^M*Ck)MBE V. Gray (1879), 

4 L. U. Ir. 432.— IR. 


d. Returning cause of prisoner — 
Who makes order .] — An order under 
19 Vlct. c. 42, requiring the gaolei to 
i'oturn tho cause of a prisoner being 
detained in custody, must be made by 
a jud^, & not uy tho ct . — Ex p. 


Chase (1866), 11 N. B. R. (6 AU.) 
398.— CAN. 

e. HandcuMng person charged un- 
necessarily--^ heiher warden responsible 
for oat of neighbour .] — Hamilton v. 
Massie (18891, 18 0. H. 585.— CAN. 
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Sect* 1 ! Sub-sect* 1.] 

Thomas v. Hudson (1847), 16 M. & W. 886 ; 
17 L. J. Ex. 806 ; 153 B. K. 1460, Ex. Ch. 
Annotations: — Apld* Harvey v. Hudson (1850), 6 Exch. 

845. Befd. Waliinger v, Gurney (1861). 11 C. B. N. S. 

182 ; Lloyd t;. Harrison (1865), 6 B. &; S. 36. Mentd. 

Shari)e v. Bluck (1847), 10 Q. B. 280 ; Allcard v. Wesson 

(1852), 7 Exch. 753. 

18. .] — warrant or order under 

Judgments Act, 1838 (c. 110), issued out of the 
Insolvent Debtors Ct., dated Apr. 8, 1860, was 
directed to the keeper of the Queen’s prison, & 
ordered that prisoner therein named should be 
“ discharged forthwith as to the detainer of S.,” 
&, as to the detainer of H., “ at the period of three 
calendar months from Jan. 7, 1850,” the date of 
the vesting order ; — H eld : (1 ) the instrument was, 
in effect, an order to the gaoler to discharge the 
prisoner forthwith, & he was bound to obey the 
order ; (2) such order was a good defence to an 
action for not bringing up the party under a 
habeas corpus^ delivered to the keeper before he 
had discharged the party, but returnable after 
such discharge ; (3) such defence was admissible 
under a plea of not guilty ” by statute,” under 
Judgments^ Act, 1838 (c. 110), s. 110. — Habvby 
r. Hudson (1850), 6 Exch. 845 ; 1 L. M. & P. 660 ; 
20 L. J. Ex. 11 ; 16 L. T. O. S. 172 ; 15 J. P. 
324 ; 165 E. B. 370. 

Suitability of prisoner for Borstal treatment — 
Effect of governor’s report.] — See Criminal Law, 
Vol. XIV., p. 480, No. 6238. 

19. Summary Jurisdiction over governor — 
Cannot be exercised by superior courts.] — This ct. 
has no summary jurisdiction over gaolers of prisons. 
— Ex p. Griffiths (1845), 1 New Pract. Cas. 119 ; 
sub nom* 11. v. Griffith, 4 L. T. O. 8. 319 ; 
0 J. P. Jo. 66. 


Sect. 2.— THE CHAPLAIN. 

See Prison Ministers Act, 1863 (c. 70) ; Eccle- 
siastical Law, Vol, XIX., p. 548, No. 4062. 


Sect. 3.-^THE MEDICAL OFHCER. 

See Prison Act, 1877 (c. 21), s. 5. 

20. Liability for assault on prisoner — ^Forcible 
feeding.] — R. v. Morton Brown, Exp. Ainsworth, 
No. 2, ante. 

21. .] — It is the duty of prison 

officials to preserve the health of prisoners in their 
custody, & a fortiori to preserve their lives, & 
it is for the jury to say whether the means adopted 
by those officials, for example the feeding of a 
prisoner by force, are necessary for that purpose. 
— Leigh v. Gladstone (1909), 26 T. L. R. 
139. 

Reports of medical officer to governor — Whether 
privileged from production.] — See Discovery, Vol. 
XVIII., p. 169, No. 1221. 


Sect. 4. — OTHER OFFICERS. 

22. Liability for assault on prisoner.] — H eR' 
ring V. Hudson, No. 14, ante. 

Prisoner killed by officers — To prevent escape.] — 
See Criminal Law, Vol. XV.; p. 812, No. 8815. 

Warder assaulted by prisoner.] — See Criminal 
Law, Supp. II., p. 373, No. 7686a. 

Communication of information gained In course 
of official duties.] — See Official Secrets Act, 1911 
(c. 28), s. 2 ; &, generally i Criminal Law, Vol. XV., 
p. 659, Nos. 7104-7107. 


Part III. 


Sect. 1. -COMMITTAL AND TREATMENT. 

Sub-sect. 1. — In General. 

Sec Prison Act, 1877 (c. 21). 

23. “ Committal to prison ” — Meaning of.] — 
An offender having been summarily convicted by 
a Metropolitan police magistrate, was conveyed 
to prison under a warrant by pltf., a police con- 
stable. Pltf. thereby incurred certain expenses 
which prisoner was unable to defray. An order 
having been made by the magistrate, directed 
to deft, under 27 Geo. 2, c. 3, to pay to pltf. the 
amount of such expenses, deft refused to pay, on 
the grotmd that the liability for the expenses of 
conveying prisoners to prison had been transferred 
to the Secretary of State by Prison Act, 1877 (c. 21), 
B. 4, The same question was raised as to the 
expense of conveying from the police ct, to the 

PART II. SECT. 2. 

f. Who may act — Whether vicar- 
r/iorcU .] — The 7 Goo. IV. c. 74, s. 68, 
onootsi that in the appointment of 
chaplains to gaols in oounties in 
Ireland, preference is to be given to 
some olorgyman offlciatlng within the 
parish in which the gaol is situate. 

A vicar-choral attached to a cathedral 
within the parish, Is not an ofBciating 
clergyman mthln 7 Geo. i, o. 74, s. 68. 

—ife Kirwan (1855), 5 I. C. L. li. 

167.— IR. 


Prisoners. 

prison a man committed to take his trial for 
felony; — Held: (1) these expenses were payable 
by the Secretary of State & not by the county 
treasurer ; (2) the words ” committed to prison ” 
in Prison Act, 1877 (c. 21), s. 67, refer to the act 
of the committing magistrate & not to the recep- 
tion of prisoner in the gaol. — ^Mullins v. Surrey 
County Treasurer (1881), 7 App. Cas. 1 ; 51 
L. J. Q. B. 146 ; 45 L. T. 625 ; 40 J. P. 270 ; 
30 W. R. 157 ; 15 Cox, C. C. 9, H. L. 

Annotation Eefd. Mews v. 11. (1882), 8 App. Gas. 330. 

“ Criminal prisoner.”] — See Criminal Law, Vol. 
XIV., p. 31, Nos. 27, 28. 

24. When Imprisonment commences — Unau- 
thorised delay between arrest Sc Imprisonment.] — 
By 7 Geo. 4, c. 57, s. 34, it is enacted that no 
creditor shall, after the commencement of the 
imprisonment of a prisoner, ” avail himself ef any 

before the return of the writ ho deliver 
him to the sheriff. — Hoss v. Webster 
(1849), 5 U. C. U. 570.— CAN. 

l. .] — DA^^s V. Casper (1850), 

1 Gr. 354.— CAN. 

m. When hail may be taken — 
Whether before debtor be actuaUy con- 
veyed to gaol. 1 — It is not necessary under 
C. S. U. C. 0 . 24, that a debtor be 
actually conveyed to gaol before ball 
oan legally be taken by the sheriff. — 
Smith tJ. Foster (1861), 11 0. P. 161. — 
CAN. 

n. Conveyance to prison — Duty of 


PART HI. SECT. 1, SUB-SECT. 1. 

g. Ripht to benefit of Hmiis.] — A 
prisoner In custody for contempt may 
have the benefit of the limits. — R. v. 
Kidd (1836), 1 Out. Dig. 386.— CAN. 

h. .] — Debtors in custody on 

mesne, as well aa on final process, may 
have the benefit of the Unfits. — 
Montoomery V. Howland (1838), 1 
Out. Dig. 886.— CAN.* 

k. .) — SembU : a oonstable may 

legaUy allow a debtor, whom he has 
arrested, to go at large so long as 
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execution, issued or to be issued ” : — Held : where 
an actual imprisonment within the walls of a 
prison, follows upon an arrest for debt, as one con- 
tinuous act, within the usual time allowed & 
required by law, then the arrest must be taken to 
be the commencement of the imprisonment ; but 
where after the arrest is made, any delay, not 
sanctioned by law, takes place before the actual 
commitment to pi^on, sucli as by the favour of 
pltf., or the negligent or permissive escape of 
prisoner ; ^ then, not the arrest, but the actual 
coming within the walls of a prison, is the com- 
mencement of such imprisonment. — Yapp v. 
Harrington (1837), 3 Bing. N. C. 907 ; 3 Hodg. 
165 ; 6 Scott, 105 ; 6 L. J. C. 1\ 351 ; 132 E. 11. 
660. 

25. Maintenance of prisoners in county gaol — 
Liability of borough council.] — The city of 8. in the 

county of W. had, by charter of James I., a gaol, & 
quarter sessions. By a local Act, the city was 
required to pull down & rebuild their gaol, & 
till it was rebuilt, the city prisoners were to be 
committed to the gaol of the county of W., the city 
paying for their maintenance as the justices of 
W. might direct. By a subsequent local Act, 
reciting the former Act, that it was not expedient 
to rebuild the city gaol, that permission had been 
asked & obtained from the county justices to 
continue to commit to the county gaol, & that R. 
had proposed, by way of compensation, to j^ant 
to the justices a piece of land for an addition 
to the gaol, the clauses of the local Act requiring 
the city to build a gaol, were repealed ; the piece 
of land was vested in the High Sheriff of W. for 
the time being ; & the prisoners were in future to 
be committed to the county gaol. No express 
provisions wore made as to their maintenance. 
By the Municipal Corporations Act the bounds of 
the city of S. were enlarged ; — Held : the local Acts 
did not amount to a special contract between the 
county &; city as to the maintenance, etc. of 
prisoners within Prisons Act, 1842 (c. 98), s. 18. 
Semble : if it had amounted to such a contract 
between the county & the ancient city, it would 
not have been one relating to prisoners committed 
from the enlarged city. — R. v. New Sarum Oorpn. 
(1853), 2 E. & B. 654 ; 1 C. L. R. 925 ; 22 L. J. 
M. C. 155 ; 22 L. T. O. S. 81 ; 17 J. P. 696 ; 17 
Jur. 934 ; 118 E. R. 912. 

Annotation Reid. Bramston v. CJolchestor Corpn. (1856), 

C E. & B. 246, 

.1 — See, also, Local Government, 

Vol. XXXIII., p. 112. No. 756. 

26. Cost of conveyance to prison — Local 
practice — Sum taken from prisoner by constable — 
Money directed to be restored to prisoner.] — Deft., 


committed to take his trial at the assizes for 
assaulting a constable, had a sum of £2 3s. Sd, 
taken from him by the constable who conveyed 
him to prison, to pay for, as was alleged, the 
expenses of conveying him to the prison, & his 
maintenance in prison till the trial, this being the 
ordinary practice in the county of Stafford : — 
Held : the practice was quite wrong, & the judge 
at the assizes directed the money to be restored to 
deft.—R. V. Bass (1849), 2 Car. & Kir. 822. 

27 . Offence committed within Metro- 

politan Police district.]— -The treasurer of a county 
partly included within the Metropolitan Police 
district is, under Indictable Offences Act, 1848 
(c. 42), s. 26, liable to pay, out of the county rate, 
expenses, which prisoner has no means of defraying, 
incurred by a Metropolitan Police constable in 
conveying prisoners to the county gaol, under 
warrants of commitment made by justices of the 
county within the district, directed to the parish 
constable, & delivered for execution to the police 
constable undc^r Metropolitan Police Act, 1839 
(c. 47), s. 12 ; the orders upon the treasurer for 
payment of the expenses being made by county 
justices within the distrhd ; wliotlicr such com- 
mittals are for trial upon charges of felony or mis- 
demeanour, or upon remand followed by a com- 
mittal or discharge, or upon summary convictions 
in a penalty, with an adjudication of imprisonment 
in case of non-payment. The county treasurer is 
also liable to pay, out of the county rate, like 
expenses incurred by a Metropolitan police con- 
stable under warrants of committal made by 
Metropolitan police magistrates, sitting at police 
cts., & directed & delivered to such Metropolitan 
police constable, the orders for payment on deft, 
being also made by Metroi>olitan police magistrates, 
sitting at the x)olice cts., whether such committals 
are for trial or charges of felony or misdemeanour, 
or upon remand, or on summary convictions, or 
for refusing to enter into recognisances to keep the 
peace. But the county treasurer is not liable to 
pay a police constable the (ixpenses of recon- 
veying to a police ct. from the county gaol prisoner 
who had been previously committed there for 
re-examination, when the warrant to bring 
prisoner up again was made, not on the ])olice 
constable, but upon the gaoler, who had employed 
the police constable to reconvey prisoner. 

Semble : such expenses would be i)ayable if the 
magistrate made his order to the constable to 
bring up prisoner at the same time as he ordered 
the gaoler to deliver him to the ci^nstable. — 
liEVEBicK V. Mercer (1853), 14 Q. B. 759 ; 22 
L. .T. M. O. 81 ; 21 L. T. O. S. 18 : 17 J. P. 196 ; 
17 Jur. 1067 ; I W. R. 180 ; 117 E. R. 292. 


sheriff .] — It is the duty of the sheriff 
of the oounty in which the city is, Sc 
not of the higrh bailiff of such city, to 
convey to the penitentiary prisoners 
sentenced at the recorder’s ot. — G lass 
Sheriffs. Wiomobe (1861), 21 U. 0. R. 
37.— CAN. 


-.] — R. V. Perkins 
(1872), N. B. Dig. 482.— CAN. 

p. Who may receive payment of 
fine — Whether constcMe .] — ^A constable 
executing a warrant issued under 31 
VJot. c. 60 (D), directing him to con- 
vey pltf. to gaol, Sc the gaoler to hold 
him for thirty days (absolutely. Sc 
not until the line, etc., be sooner paid 
for the non-payment of which the 
warrant was issued), has no authority 
to receive the money & disohanre 
prisoner. — Arnott v. Bradly (1873), 
23 G. P. 1.— CAN. 


q. Depfuta keeper oj 

R. V. Golahan (1007), 9 O. 

14 O. L. R.' 379.— Ci&«. 
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r. Maintenance of pri8oner8--Who 
may maintain — CUy or county.] — 
Wentworth County CJorpn. t?. 
Hamilton County Oorpn. (1874), 
34 U. C. R. 585.— CAN. 

Tte St. 

Catharines Corpn. & Lincoln 
County Oorpn. (1881), 46 U. O. R. 
425.— CAN. 

t. .J — Cahlbton 

County Corpn. v. Oitawa Ooiu*n. 
(1898), 28 S. C. R. 606.— CAN. 

a. Hiriny ovt prisoners — Whether 
contract to give half wages to prisoner 
half to municipalUy legal .] — Two 
prisoners who were sentenced to be 
imprisoned with hard labour In the 
oounty gaol of pltf. municipality, there 
being no mflana of imposing hard labour 
on tbe premises connected with the 
gaol, were hired out to defts., on the 
terms that one-half of the wagM 
oamed by prisoners was to go to the 


municipality & the other half to 
prisonors. In an action brought by 
pltf. against deft, to recover an 
amoimt claimed to bo duo fur work Sc 
labour : — Held : the contract was 
illegal. Sc pltf. could not recover the 
amount claimed. — Municipality of 
Lunknburo V. Smith (1892), 24 

N. S. K. 104.— CAN. 

b. Warrant of commitment — Validity 
of.] — ^Prisoner convicted at Springbill, 
In the county of Cumberland, was 
directed to bo committed to tho 
common gaol of tho county of 
Cumberland at Amherst, that being tho 
only common goal of the territorial 
di'^ion over which the stipendiary 
magistrate of Spiinghlll had juris- 
diction : — Held : the Imprisoumout was 
properly ordered. Sc justified both the 
warrant Sc the constable In executing 
It.— Re Burke (1894), 27 N. S. R. 286. 
—CAN. 


It. V. MoltOAN 
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Sect. 1. — Committal and treatment i Svb-aecta. 1,2, 
3, 4, 6, 6 7, A. & B. Sect. 2 : Svb-secta. 1, 

2, 3, 4, 6 cfe 6. Sect. 3.] 

28 , On summary conviction — Or com- 

mittal for trial,] — Mullins v. Surrey County 
Treasurer, No. 23, ante. 

Committal on bad warrant.] — See Crown 
Practice, Vol. XVI., p. 206, Nos. 740-742. 

Ball.] — See Criminal Law, Vol. XIV., pp* 166- 
166. 

29. Removal of prisoner— Liability in trespass 
— Irreg^ar removal.] — Corbett v. Grey, No. 1, 
ante. 

.] — See, also. Crown Practice, Supp. II., 

p. 387, Nos. 660a, 797a. 

Inquest on deceased prisoner.] — See Coroners, 
Vol. XIII., pp. 241, 242, Nos. 122, 132. 


Sub-sect. 2. — Prison IIux.es. 

See Prison Act, 1898 (c. 41). 

30. Jurisdiction of court to interfere with.] — 
This ct. has no authority to interfere in the 
regulation & management of the gaols of the 
kingdom. Therefore, where persons guilty of a 
misdemeanour, & confined in a county gaol under 
the sentence of this ct., prayed to be allowed the 
same indulgences as prisoners confined for felony, 
the ct. refused to make any order upon the gaoler 
for that purpose. — R. v. Carlilb (1822), 1 Dow. & 
By. K. B. 635 ; 1 Dow. & By. M. C. 129. 

31. .1 — R. V. Cooper (1843), 4 State Tr. 

N. S. 1249 ; 1 L. T. O. S. 143. 


Sub-sect. 3. — Prisoner Awaitino Trial. 

See Prison Act, 1877 (c. 21), s. 39 ; Criminal 
Law, Vol. XIV., pp. 199-201, Nos. 1788-1801. 

32. Supply of books.] — A prisoner before trial 
ought to have any books that he may require. — 
R. V . Bryson (1848), 12 J. P. 685. 


Sub-sect. 4. — Treatment of Appellants. 
See Criminal Law, Vol. XIV., p. 607, No. 6607 ; 
Supp. II., p. 369, No. 5607a. 


Sub-sect. 6. — ^Production op Prisoners in 
Courts op Law. 

Habeas corpus.] — See Crown Practice, Vol. 
XVI., pp. 250-276, Nos. 601-888. 

Arral^ment.] — See Criminal Law, Vol. XIV., 
p. 248, Nos. 2414-2419. 


Sub-sect. 6. — Capitat. Punishment. 

S^e Capital Punishment Amendment Act, 1868 
(c. 24). 

Time & place of execution — Not part of sentence.] 

— See Criminal Law, Vol. XIV., p. 333, No. 
3520-3622. 

Refusal of sheriff to execute condemned prisoner.] 

— See Criminal Law, Vol. XV., p. 667, No. 7214. 


Sub-sect. 7. — Treatment op Special Classes. 

A. Criminal Lunatics. 

Sec Criminal Lunatics Acts, 1800 (c. 94), 1884 
(c. 64) ; Trial of Lunatics Act, 1883 (c. 38) ; 
Lunacy Act, 1890 (c. 5) ; Lunatics, Vol. XXXIII., 
pp. 273, 274. 

Necessity for trial & conviction.] — See Criminal 
Law, Vol. XIV., p. 241, No. 2296. 

Necessity for appearance In court — Prisoner 
dangerously Insane.] — See Criminal Law, Vol. 
XIV., p. 246, No. 2392. 

33. Prisoner becoming lunatic In prison.] — 

If prisoner becomes a lunatic in prison, he will be 
properly dealt with & taken care of. — R. v. Kino 
( 1909), 2 Cr. App. Rep. 306, C. C. A. 

B. Other Classes. 

Prisoners sent to reformatory & industrial 
schools.] — Sec Education, Vol. XIX., pp. 576- 
578. 

Prisoners sent to Borstal Institutions.] — See 

Criminal Law, Vol. XIV., pp. 480, 481, Nos. 
6238-.5252. 

Youthful offenders generally.] — See Criminal 
Law, Vol. XIV., p. 491, Nos. 540t3-5411. 

Habitual criminals.] — See Criminal Law, Vol. 
XIV., pp. 481-490, Nos. 5253-5399. 

Habitual drunkards.] — See Criminal Law, Vol. 
XIV., pp. 490, 491, Nos. 6400-5405. 


(1901), 2 0. L. li. 413; 21 C. L. T. 
533 ; affd., 21 C. L. T. 683.— CAN. 


d. Legality of ivnrrarU — Extending 
term of j)cr8on*s impriaonment,] — Re 
Whbton (N. S.) (1926), 46 Can. Crlin. 
Caa. 247.— CAN. 


e. Time of imprisonment — How 
reckoned.] — Semhle : at whaisoovor 
hour of the day a prisoner la placed in 
the hands of a gaoler, his term of 
imprisonment runs from the first 
moment of that day. — C ooper v. The 
Government, [1906] T. S. 436. — 
S. AF. 


PART III. SECT. 1, SUB-SECT. 2. 

30 i. Jurisdiction of court to interfere 
iviih ,] — ^An applloation on behalf of 
prisoner for a relaxation in his favour 
of the rules of the prison where he is 
confined, should be brought forward 
by way of petition, & not as a motion : 
& not bo heard unless a copy of the 
rules, properly verified, is before the 
ct. Semble : snob applications should 
not be entertained at' all. — B. v. 
W^LA.CE (1853), 6 Cox, C. O. 193. — 


PART III. SECT. 1, SUB-SECT. 8. 

f. General rule ,] — The liberty of an 


awaiting trial prisoner who is xmable 
to find bail can be rostriotod iogrally 
only by such reasonable measures as 
are necessary to ins tire his appearing 
for examination 8c trial 8c to insure 
the proper management 8c discipline 
of the gaol. — Johannesburu Gaol 
(Governor) v. Whittaker, [1911] 
T. P. D. 798 ; [1911] W. L. D. 139.— 
S. AF, 

g. Time for declaring.] — R.G. 100 
is imperative that a prisoner arrested 
& in close custody must be declared 
against before the end of the term 
after his arrest, 8c it is no oxoiiso that 
a summons was ponding dming the 
last week of the term to sot aside the 
capias 8c aiTOst. — Houtalino v. 
Cuttle (1875), 6 P. R. 251.— CAN. 

h. Harsh improper treatment of 
prisoners — Investigation of complaints. ] 
— ^Where prisoner states in his affidavit 
for postponement of his trial that, in 
consequenoo of the harshness of the 
governor of the gaol in which he is 
confined in refusing to allow him pens, 
ink, 8c paper whereby to oommumcate 
with his friends 8c prepare for his trial, 
he cannot procure wltndsses whose 
names are ^ven In the affidavit, Sc 
who are also stated to be necessary for 
his defence, the ot. wiU grant a post- 


ponement. — 11. V. Walker (1851), 6 
Cox, C. C. 320.— IR. 

J. Right io photograph accused Jb take 
finger prints.] — Adamson v. Martin, 
[1916] S. C. 319.— SCOT. 

k. Right to see legal adviser .] — ^An 
awaiting trial prisoner is entitled to 
access to his legal advisor at reason- 
able times. — W hittaker v. Roos, 
Morant V. lloos, [1912] App. D. 92. — 
S. AF. 

l. Confinement in punishment cells 
— Right to claim for damages .] — ■ 
Whittaker v. Roos, Morant v. Roos. 
[1912] App. D. 92.— S. AF. ^ 

PART III. SECT. 1, SUB-SECT. 6. 

m. Right of prisoner to appear in 
ordinary clothes at trial.] — The gaol 
regulations direct that no prisoner snail 
be placed on his trial or give evidence 
in ct. in prison garb. A hard labour 
prisoner, charged ,aa such with assault 
on a fellow prisoner, was tried in prison 
clothes 8c oonvioted : — Held : the 
breach of the gaol regulations did not 
invalidate the proceedings, Sc as 
prisoner had not oeen prejudloed the 
sentence should not be quashed. — 
Fennbssey V. R., [1907] T. 8. 74. — 
S. AF. 
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Sect. 2.— RELEASE AND DISCHARGE. 
Sub-sect. 1. — Bt Act op Grace. 

CONSTITUTIONAI, LAW, Vol. XI.. 

^ 19. Appeal Act, 

84. Permission to reside outside gaol — Under 
supervision— No presumption ol discharge.] — Deft, 
to an a^ion in wMoh the East India co. were iiltfs., 
haviM had a verdict given against him & judgment 
Signed for damages & costs, was imprisoned in the 
^ 1 under a writ of ca. sa. The 

medical omcer in attendance having reported that 
a temporary release from confinement was necessary 
for his hemth, the Govt, at Bombay gave orders to 
the sheriff & the superintendent of police that he 
should be permitted temporarily to reside outside 
the gaol, under such surveillance as might prove as 
little irksome as possible to prisoner while con- 
sistent with its perfect efficiency. On being 
informed of the proposal deft, gave a written rejily. 

1 shall be grateful for any change, & the con- 
sideration for my health is indeed most welcome.’* 
He was removed to a residence outside the gaol, 
under the charge of the sheriff’s peons, & after 
i*emaining under their charge for some months, 
he was remitted to the gaol. An application was 
made to the Supreme Ct. at Bombay that he should 
be discharged from custody, & was refused : — 
Held : the removal of deft, to a residence outside 
the gaol did not, under the circumstances, operate 
as a discharge, the custody continued ; & deft., 
having assented to such removal, was estopped 
from alleging that he did not continue in the 
custody of the sheriff’. — Haines v. East India Co. 

® Moo. Ind. App. 467 ; 
28 L. T. O. S. 105 ; 5 W. R. 169 ; 14 E. li. 009, 

X . C. 


of a public prison is good evidence to prove the 
time of prisoner’s discharge. — R. v, Aicklbs (1786), 
1 Leach, 300 ; 168 E. R. 297 

Annoiatwn : — ^Distd. Salte v. Tliomas (1802), 3 Bos. & P. 188. 

86. .] — Qie. ; whether prisoner under sen- 

tence should be discharged at midnight or kept 
till the morning. — Stockpale v. CitAPMAN 
(1835), 7 C. & P. 363, N. P. ; siibsequent proceedings 
(1830), 4 Ad. & El. 419. 

.] — See CiiiMiNAL Law, Vol. XIV., p. 477, 

No. 5193; Vol. XV., pp. 833, 834, Nos. 9151-9165. 


Sub-sect. 4. — Release on Licence. 

See Penal Servitude Acts, 1853 (c. 99), ss. 9, 10, 
1804 (c. 47), ss. 4-0, 10, 1891 ((5. 09), ss. 2, 3; 
I’revcntion of Crimes Act, 1871 (c. 112), s. 2. 

37. Duty to report to police.] — R. ij . Howaiid 
(1922), 10 Cr. App. Kop. 145, 101, C. C. A. 

Conviction for fresh offence — Whether sentence 
concurrent with remanet.] — See Criminal Law, 
Vol. XIV., p. 477, No. 5188. 


Sub-sect. 5. — Provisions on Disciiaroe, 
Gratuities & relief.]— Prison Acts, 1865 
(c. 120), p. 23, 1877 (c. 21), ss. 9, 29 ; Discharged 
Prisoners Aid Act, 1802 (c. 44), s. 1 ; Released 
Persons (Poor Law Relief) Act, 1907 (c. 14). 


Sub-sect. C.— Other Casjos. 
See Cases infra. 


Sub-sect. 2. — On Earning Remission. 

See Prison Act, 1898 (c. 41), s. 8. 

labour.]— C riminal Law, 
Vol. XIV., p. 478, No. 6200. 


Sub-sect. 3. — On Completion op Sentence. 
See Prison Act, 1898 (c. 41), s. 12. 

35. Time of prisoner’s discharge — Evidence of 
—DaUy book of public prison.]— The daily book 


Sect. 3.— ESCAPE. 

38. Right of gaoler to recapture — Without 
warrant.] — Prisoner in custody, under a sentence 
of imprisonment for two years, on a conviction 
for a misdemeanour, was discharged out of custody, 
on bringing a writ of error & entering into recognis- 
ances to prosecute the writ with effect. No notice 
was given to prosecutors, nor were the recognis- 
ances duly filed in tlie Crown Office. He was there- 
fore ordered to bo recommitted. The judge’s 
warrant under wliich ho was retaken, directod his 
apprcihcnsion &; rc-committal, stating it to bo “ in 


PART III. SECT. 2, SUB-SECT. 4. 

n. Conviction for fresh offence- 
Where prisoner must serve new senience. 
—UnderTlcket of Leave Act, li. S. C 
1906, o. 150, 88. 7 ^ 8, when a prisoner 
who has obtained a license to bo a 
largro after uudcifirolng part of a gao 
sentenoe in one provinoo & who hai 
afterwards been confined In a peni 
tentJary In another province for « 
subsequent ollonco, thus forfeiting’ hij 
Upenso, is arrested upon the expiratiot 

M later sentenoe for the purpost 
of ^ completing the term of his ilrsl 
sontouoe, he should, notwlthstandlni 
s^t. 8 (3) be coufinod lu a gaol in sum 
o^er provinoo & not In the penitentiary 
wh^ he was last confined. — R. v 
McOoix (1911), 21 Man. L. K. 552.- 
vAN. 

PART III. SECT. 2, SUB-SECT. 0. 

o. When discharge granted — DefecU 
v4 UNxrrani of commitment.] — R. v. 
SaoTHlEMAN. 24 C. L. T. 329. — CAN. 

P; Deft.* in custody in exe 

for a sum not exceeding 
£100 1b not entitled to his discharge 
unless he has been six months in con- 

J. — ^VOL. X XXVH . 


firiorncnt In gaol.— D jcniia.m r. Talbot 
(1836), 5 O. 8. 79. — CAN. 

Q- .] — Deft., coininittt5d to 

prison on mesno proet.*Hs, & charged 
in execution in the cause without a 
new aflldavit, before 7 Viet. e. 31 : — 
Jfeld : not entitled to his discharge. — 
Hamilton v. Minuay (1841;, i U. U. R. 
22. — CAN. 


paid .] — ^A gToler may 

release a prisoner imprisoned for debt 
as soon as the money paid for tiiat 

E erson’s maintenance beconios ox- 
austod. — Hlanoa v. WiNNioorr. 
[1908J E. D. C. 188.— S. AP. ' 

t. Affidavit of deteniion — ContcrUs 
of .] — To detain a prisoner who has 
applied for his disohargo, the affidavit 
must not only state his possession of 
property obtained since his imprison- 
ment (or his obtaining his allowance), 
but also that he has secioted or 
fraudulently parted with it.— Witjjams 
V. Ckosby (1823), Tay. 18.— CAN. 


a. Motion to set aside discharge — 
Copienis o/.]— On a motion to set aside 
an order to discharge prisoner from 
arrest. It appeared that the affidavit 
to hold to bail described deponent’s 


r(5Kidciicc us at (Jatiaiidalgua (State of 
New York being omltloil) : — Held : 
description Insufilciont. — B yaiid v. 
Read (1827), Tay. 413.— CAN. 

b. To whom application for dis- 
charge made— Court of Chancery .] — 
Deft, confined in close custodv under 
a writ of arrest, may apply to the Ct. 
of Oh. for bis dlschaige under C. 3. U. C. 

c. 20, B. 7. — Lawson v. Crookshank 
( 1809), 2 Oh. Ch. 413.— CAN. 

PART III. SECT. 3. 

c. Whether escape from huUding 
other than prison constihUea offence .] — 
R. u.Budiiu (1891), Udol. 265.— FIJI. 

d. .] — In an action for an 

escape on final pmooss, a plea of the 
Insufficiency of the gaol Js void. — 

Dr238®-:-MN°''“*’^ ^ 

e. Arrest^When set aside— Whether 
after pr^oner escapes.]— Tho ot. will not 
set aside an arrest for irregularity in the 
affidavit, after prisoner has escaped.— 
Keefer v. Merrill (1827), Tay. 400. 
— CAN. 

f. Order discharge ^ of Lieutenant- 
Governor — Whether justifying gaoler in 

O O 
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Sect. 3. — Escape. Sect. 4 : Svb-sects, 3 , 2 <£? 3, A. 
jg.] 

execution of the judgment in the said prosecu- 
tion ** : — Held : the warrant was good & it was 
not necessary to state, on the face of the warrant, 
how long the renewed imprisonment was to con- 
tinue. 

Sernble : without any warrant the gaoler would 
have been justified in retaking prisoner as for an 
escape, as he was improperly at large. — Dugdale 
V. E. (1854), 3 0. L. R. 74 ; 24 L. J. M. 0. 66 ; 24 
L. T. O. S. 09 ; 3 W. R. 24. 

Liability of sheriffs.] — See Sheriffs. 

SeCy further. Criminal Law, Vol. XV., pp. 712- 
716, Nos. 7688-7743. 


Sect. 4.— LEGAL CAPACITY OF PRISONERS. 

Sub-sect. 1. — In General. 

See Forfeiture Act, 1870 (c. 23) ; Penal Servitude 
Act, 1863 (c. 99), ss. 6, 7 ; Convict Prisons Act, 
1850 (c. 39) ; & Criminal Law, Vol. XIV., pp. 
494-496, Nos. 6456-5461. 

39. Competency to make affidavit.] — If an 
affidavit made by a convicted felon, the ct. will 
grant a rule to take it off the file, but it must be 
shown by affidavit that his competency has not been 
restored. — Holmes v. Grant (1835), 1 Gale, 69. 
Anvfitations : — Mentd. Beck v. Mordaunt (1835). 4 Dowl. 

112; Lane v. Glennie (1837), Will. Well. & Bav. 479; 

Wilkinson v. Page (1844), 6 Man. & G. 1012. 

— .] — See, now. Evidence Act, 1843 (c. 85). 

Conviction of mortgagor — Foieclosure by mort- 
gagee — Effect of.] — igee Mortgage, Vol. XXXV., 
p. 551, No. 2798. 

40. Conviction of trustee — Power to act.] — 
A trustee who is a rntgoe. can transfer the mtged. 
trust property, even after a conviction for felony, 
without the concurrence of the administrator 
appointed under Forfeiture Act, 1870 (c. 23). — Re 
Levy & Debenture Corpn.'s Contract (1894), 
42 W. R. 633 ; 38 Sol, Jo. 530 ; 8 H. 820. 

Conviction of executor.] — See Executors, Vol. 
XXIII., pp. 100, 165, Nos. 932, 1785. 

Forfeiture of rights under will — Testator’s death 
caused by convict beneficiary.] — See Executors, 
Vol. XXIII., p. 167, No. 1834. 

Receipt of alimony by wife in prison.] — See 
Husband & Wife, Vol. XXVIl., p, 407, No. 4008. 

Conviction of convict released on licence — 
Effect of.] — See Criminal I^aw, Vol. XIV., p. 496, 
No. 6466. 

Franchise disqualification.] — Elections, Vol. 
XX., p. 10, Nos. 88, 39. 

Whether subject to bankruptcy laws.] — See 

Bankruptcy, Vol. IV., pp. 33, 89, Nos. 279, 803. 


Sub-sect. 2. — ^Proceedings by Prisoners. 
See Forfeiture Act, 1870 (c. 23), s. 8. 

Action against governor — For penalty under 


Habeas Corpus Act, 1679 (c. 2).] — See Crown 
Practice, Vol. XVI., p. 272, Nos. 826-831. 

Attendance at court.] — See Crown Practice, 
Vol. XVI., pp. 274, 275, Nos. 871-876. 

41. Holder of Ucence to be at large — ^Effect of 
Forfeiture Act, 1870 (c. 23)J — Testatrix, by her 
will, dated in July, 1869, devised Sc bequeathed 
all her real Sc personal estate to T. in trust for her 
sister M. for life, Sc after her decease upon trust 
to pay to or permit H. to receive the interest for his 
life, but if he should become bkpt., or publicly 
insolvent, or should compound with his creditors, 
or should assign or encumber his interest under 
the trust, or any part thereof, or should otherwise 
by his own act, or by operation of law, be deprived 
of the absolute personal enjoyment of the same 
interest, or any part thereof, then, & in either of 
such cases, the trust in favour of H. should be 
void. Sc T. should thenceforth apply the interest 
for the maintenance, education, Sc support of the 
children of H. Testatrix died in 1871, Sc M. died 
in 1881. In July, 1878, H. was convicted of felony. 
Sc sentenced to ten years’ penal servitude. Before 
the expii'ation of his sentence he obtained a ticket- 
of -leave, Sc commenced this action for the adminis- 
tration of the estate of testatrix. Sc claimed the 
arrears of interest; — Held: (1) under above 
Act, s. 30, he could commence the action ; (2) he 
had not been deprived of the actual enjoyment of 
the life interest by any operation of law ; Sc he 
was entitled to all arrears of interest. — Re Dash, 
Barley v. Kino, King v. Barley (1887), 57 L. T, 
219. 

Enforcement of rights resulting from crime — Ad- 
missibility of evidence.] —See Evidence, Vol. XXII., 
p. 280, No. 2669. 

42. Attorney imprisoned during conduct of 
case — Recovery of costs.] — An attorney is entitled 
to recover from his client his costs for conducting 
the client’s defence, though during the greater 
part of the time that the suit was going on he was 
in prison. — Noel v. Parkes (1838), 2 Jur. 108. 


Sub-sect. 3. — Proceedings against Prisoners. 

A, Service of Process, 

43. Delivery to governor for delivery to 
prisoner — Subpoena.] — The service of the subpoena 
on the deputy governor of the gaol in which deft, 
is confined for a misdemeanour is good service. — 
Newenham V, Pemberton (1845), 2 Coll. 64 ; 
6 L. T. O. S. 36 ; 9 Jur. 637 ; 63 E. R. 634. 

44. After prisoner discharged.]— Where 

a deft, had given as his address the Q. B. Prison 
Sc left before service, but could not be dwcovered, 
the ct. refused to allow substituted service of the 
Q. B. Prison. 

I cannot make a prison a man’s place of address 
for service, merely because he has been in such 
prison (Wigram, V.-C.). — ^WnjaNS v. Nainby 
(1846), 8 L. T. O. S. 116. 

45. Delivery to warder for delivery to prisoner 


permiUinQ escape.'i — ^Mii’OHELL v, Hak- 
VIE (1852), 1 P. E. I. 64.— CAN. 

g, CJtange of prison after escape — 
Unexpired sentence on recapture — 
Where served,}— A statute provided 
that ** Every one who esoapes from 
imprisonment shall, on being retaken, 
undergo, in the prison he escaped 
from, the remainder of his term un- 
expired at the time of his escape, 
in addition to the punishment which is 
awarded for such esoape.” After an 
escape & before recapture, the peni- 
tentiary was chaju^ from one 
building to another: — Held: a con- 


vlotlon for on esoape was not necessary 
to imprisonment for the imserved 
portion of the sentence ; & imprison- 
ment in the new building was lawful. — 
IL V, Petkrson (1890), 6 Man. L. li. 
311.— CAN. 

h. Prisoner allowed out on recognisance 
— Whether guUty of escape,] — R. v, 
Robinson (1907), 10 O. W. R. 338 ; 
14 O, L. R. 619.— CAN. 

k. Whal escapes come within 61 
Oeo, 3 — Whether esqipe after conviction 
under 1 Vid, o, 87.f--Wheu a prisoner 
was convicted on an indictment under 
51 Oeo. 8, 0 . 63, for an esoape from 


prison, the former conviction (which 
was proved by a certificate from the 
CrovsTi office) having been under 1 Viet, 
c. 87, S8. 6 & 10, & the sentence six 
months* imprisonment : — Held : the 
conviction was bad, as the esoape did 
not come within 51 Geo. 3, o. 63. — R.r. 
Mkany (1839), Jebh C. O. 249.— IR. 

1. ** Breach of prison •* — What 
amounts to.] — An esoape with any 
violenoo from lawful custody Is a 
** breach of prison ** at oommon law, 
although no prison building or enclosure 
be actually broken.— R. v, Wiluams 
(1883), 1 N. Z. L. H. C. A. 493.— N.Z. 
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— Notice of trial.] — Notice of trial to a turnkey, 
good. — ^Whitehead v. Babber (1720), 1 Stra. 
248 ; 93 E. R. 603. 

46. .] — ^Moore V. Newbold (1835), cited 

in Halsbury’s Laws of England, Vol. XXIII., 
p. 253. 

Service of notice to produce document.] — See 
Evidence, Vol. XXII., p. 248, No. 2278. 

47. Prohibition of — By prison regulations.] — 
Doe d. Westbrook v. Johnson (1861), 17 L. T. 
O. S. 75. 

By governor.] — See Contempt op Court, 

Vol. XVI., p. 33, No. 323. 


B, Levy of Execution. 

See, generally, Execution, Vol. XXI., pp. 407 
et seq, 

48. Prisoner in custody on mesne process.] — 

If judgment is obtained against deft, in custody 
on mesne process, pltf. in the action may issue 
execution against the goods without discharging 
him. — Jones v. Tye (1832), 1 Dowl. 181. 

49. Prisoner in custody for contempt.] — 
Prisoner in custody under process of contempt of 
this ct., is liable to be charged in execution upon 
a judgment in this ct. in the ordinary way. — Wade 
V. Wood (1845), 1 C. B. 402 ; 135 E. R. 620. 
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Note. — In this Title decisioyis of British Vice- Admiralty Courts & Prize Courts abroad are inserted in 
their appropriate places below the horizontal line on each page. 

Part I. — Definitions. 


1. Prize distinguished from booty.] — I am there- 
fore led to the consideration of the meaning of 
the word “ prize,” as here applied. It evidently 
means maritime captui*e etiected by maritime 
force only — ships & cargoes taken by ships. It 
is perfectly well known, that a land force has no 
interest in prize property so called ; what a land 
force takes by itself is not prize, but booty. What 
is taken by a conjunct expedition was formerly 
BiToneously <;onsidered as vested, in a certain 
proportion of it, in the capturing ships under those 
prize acts ; but in a great & important case lately 
decided. [The Hoogskarpel, No, 410, post], it was 
ietermined that the whole was entirely out of 
vhe effect of these prize acts ; & in so deciding, 
determined by direct & included consequence, 
jhat the words “ prizes taken by any of Ilis 
Majesty’s ships or vessels of war,” cannot apply 
jO any other cases than those in wWch capture 
was niade by ships only : & that if a land force is 
smployed in it, the law does not recognise its 


title. That decision clearly included in itself 
an interpretation of those words wherever they 
occur in any Act of I^arliament touching such 
matters (Sir William Scott). — Re CIenoa & 
ITS Dependencies, Spezzia, Savona, etc. (1820), 
2 Dods. 444 ; 16.5 E. R. 1541. 

Annotations: — Reid. Booty in tho Peninsula Case (1822), 
i Uaff. Adm. 39 ; Br Cayenne (1822), 1 Hag. Adm. 41,n. : 
Tho Thetis (1835), 3 Hug. Adm. 228. 

2. Prize ship — A ship of war.] — T he Gauntlet, 
Dyke v. Elliott, No. 262, post, 

3. Prize goods.] — T he Ooster Eems (1784), 
1 Ch. Rob. 284, n. ; 1 Eng. Pr. Cas. 100, n. ; 105 
E. R. 178, P. 0. 

Annotations : — Distd. The Two Friends (1799), 1 Oh. Rob. 
271. Consd. Tho Progress (1810), Edw. 210; The 
Roumanian, [1916] 1 A. C. 124. Mentd. Bodreochimd v. 
ElphlDBtone (1830), 2 State Tr. N. S. 379 ; Re Ferdinand 
(i^x-Tsar of Bul^ria), [1921] 1 Gh. 107. 

4. •] — The Two Friends, No. 997, post. 

5. Imminence of war.] — S orensen v. R., The 
Artel, No. 120, post. 

6. .] — The rule of the Prize Ct. that 



570 


Prize Law and Jurisdiction. 


property in goods is considered to be in the shipper 
until delivery, & that a sale in transitu is invalid, 
does not apply unless war is imminent & expected 
on the part of the vendor, & the sale is made to 
defeat the rights of belligerent captors. Between 
.Tuly 20 & 80, 191i, German merchants sold to 
Dutch merchants various parcels of cargo in 
transitu^ shipped on board a British steamship & 
consigned to a German port to order.” The 
Dutch merchants dulv paid for the goods, which 
they re-sold to customers of their own. On 
Aug. 4, 1914, war broke out between Great 
Britain & Germany, & when the ship called at 
a British port the cargo was seized as prize 
afterwards sold : — Held : on the evidence, war 


with Great Britain was not regarded as imminent, 
in its proper meaning of ” threatening or about to 
occur,” by the German vendors when they sold 
the goods ; consequently the sales were valid, 
& the goods were not confiscable as prize ; & the 
proceeds of sale must be released. — The South- 
field (1915), [1917] A. 0. 390, n. ; 85 L. J. P. 
78 ; 113 L. T. 665 ; 31 T. L. R. 577 ; 69 Sol. Jo. 
681 ; 13 Asp. M. L. C. 160 ; 1 Br. & Col. Pr. Oas. 
332. 

Annotations: — Reid. The Daksa. [1917] A. O. 386; The 
B^nprinBessan Margareta, The Thai, [1917] P. 114 ; 
The United States. [1917] P. 30; The Parohim, [1918] 
A. C. 157. Mentd. The Dirlgo, The HaUlngdale, etc;. 
[1919] P. 204. 

7. Port.] — The Mowe, No. 289, post. 
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Sect. 1. --PREROGATIVE RIGHTS OF CROWN. 

8. Rights prlm& facie In Crown.] — A belligerent 
nation which is in the exercise of these rights 
of war, is bound to find tribunals for the regulation 
of them, tribunals clear in their authority, as well 
as pure in their administration ; & if from causes 
of private internal policy, aiising out of the peculiar 
relation of the component parts of the beUigerent 
state, difficulties arise, the neutral is not to be 
prejudiced on that account ; h( has a right to 
speedy & unobstructed justice. . . . 

Tliis ct. [Admlty.] has never thought it a breach 
of that equal justice which it owes to all its suitors, 
to suffer a cause to be interposed, that, from its 
nm,gnitude of interests or other circumstances of 
just weight had a peculiar claim to a pre-audience. 
... If an order [fium the govt, for the release 
of a sliip & cargo] had been sent to this ct. it 
certainly would have met with an instant 
obedience ; because the Crown having the only 
beneficial interest in droits here, the seisor having 
nothing but a mere expectation of bounty, & the 
Crown having an undoubted right to exempt from 
the operations of war, any individual subject of the 
enemy himself, this ct. would, in pursuance of such 
an order release the property, although it directly 
appeared to be an enemy’s property (Sir William 
Scott). — The Madonna del Burso (1802), 4 
Ch. Rob. 169 ; 1 Efig. Pr. Cas. 370 ; 165 E. R. 
574. 

9. .] — Capture by a cutter, fitted out by 

the captam of a man of war, as a tender, ^ 
manned from his ship, but without a commission, 
or authority from the Admlty., will not enure 
to the benefit of the King’s ship. 

It is an elementary principle of prize law that 
all prizes belong to the state, in monarchies to the 
sovereign. By modem policy this interest has 
been granted out to persons of certain descriptions, 
acting under the authority of public commissions 
(Sir Witajam Scott). — The Melomanb (1803), 
6 Ch. Rob. 41 ; 1 Eng. Pr. Cas. 419 ; 166 E. R. 
690. 

Annotaiiona: — Consd. Tho Donna Barbara (1831), 2 Hag. 

Adm. 366. RoMT The Charlotte (1813), 1 Dods. 212; 

The Zepherlna (1830), 2 Hag. Adm. 317 : The Anlohab, 

etc., [1921] P. 218. M«ntd. K. v. Sorva (1845), 1 Den. 104. 

10. .] — The power of Crown to direct the 

release of property seized as prize, before ad- 
judication h against the will of the captors, is 
not taken way by any grant of prize conferred in 
the Order of Council, the Pro<namation, or the 
Prize Act. 

The rights^of^the Crown are public rights, con- 


ferred not merely for private purposes or for 
personal splendour, but for the public ser\'ice, & 
to answer the great exigencies of public interest, 
& claims of public justice ; as such, they demand 
the active protection of every ct., in which the 
occurrence of them is suggested to arise. The 
right which is asserted by the claimant, & is denied 
on the part of the captor, is that of releasing ships 
& goods that had been taken jure belli, before 
adjudication, & without *the consent of the 
captors. . . . That* the Crown has exercised the 
power in this instance, is . . . sufficiently proved, 
by the solemn evidence of an official letter from the 
Secretary of State for the foreign department, to 
the minister of that country wliose subjects were 
principally interested in the question, informing 
h im that the shijis were released, & that orders 
were given by the Lords of the Admlty. for that 
purx) 08 e. . . . Prize is altogether a creature of 
the Crown. No man has, or can have, any 
interest but what he takes as the mere gift of tho 
Crown. . . . The acquisitions of war belong to the 

Crown (Sir WnxiAM Scott).-— The Elsebe (1804), 
5 Ch. Rob. 173 ; 1 Eng. Pr. Cas. 441 ; 165 E. R. 
738. 

Annotations: — Consd. Alexander v. Wellington (^1831), 2 
Russ. & M. 35 ; Tho Dorfflingor, The F6rdo, The Leda, 
Re American Meat Packers’ Agn’eement, Re Certain 
Swedish Copper, [1919] P. 2Ci. Reid. The Parlement 
Beige (1879), 4 P. D. 129. 

11, .] — Formerly there was a Lord High 

Admiral, who now exists only in contempla- 
tion of law. All rights of prize belong originally 
to the Ci’own, & the beneficial interest derived to 
others can proceed only from the grant of the 
Crown. ... It appears . . . from the tenor of this 
order, [Order of Council, 1665], that the distinction 
between the Admiral & the rights of the Crown is 
founded in this, that when vessels come in not 
under any motive arising out of the occasions of 
war, but from distress or weather, or want of 
provisions, or from ignorance of war, & are seized 
in port, they belong to the Lord High Admiral ; 
but where the hand of violence has been exercised 
upon them, where the impression arises from acts 
connected with war, from revolt of their own crew, 
or from being forced or driven in by the King’s 
ships, they belong to the Crown. . . . The rights 
of the Lord High Admiral, though they are to be 
duly supported, are not to be extended by con- 
struction ; & for these reasons, that the grants of 
the Crown differ, in this respect, from other grants, 
that they are to be taken strictly, & are not to be 
interpreted to the benefit of the grantee ; 
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secondly* that the rights of the Crown, being public 
rights* deposited there for great public purposes, 
are not to be alienated beyond the precise tenor 
of the CTant. . . . The grant to the Lord High 
Admiral, whatever it conveys, carries with it a 
total & perpetual alienation of the rights of the 
Crown. They are gone for ever, & separated from 
the Crown, & nothing short of an Act of Parlia- 
ment can restore them ; whereas the grant to 
captors is nothing more than a mere temporary 
transfer of the beneficial interest ; the Crown would 
not be chargeable with a violation of any public 
law, if it did not issue the grant. . . . With 
respect to captures in roads, generally, to raise a 
question of this kind, a road must at least be so 
connected with the common uses of the port as 
to constitute a part of the port in which the capture 
is alleged to have been made. . . . There are 
roads along many parts of tlie coasts of this king- 
dom, which make no part of any port. The port 
of Yarmouth is very different from the roads of 
Yarmouth ; ... a ship, lying merely at anchor* 
in a road, witliout being protected by points of 
lands, has been lield to support a claim of tliis 
nature on the part of the Admlty. It is not enough 
that ships should anchor there for a short stay. 
It must ... be the place where vessels not only 
arrive, but take up their station for the purpose 
of unlivering their cargoes, in the ordinary course 
of commerce (Sin William Scott). — 'I'he Maria 
Francoise (1800), 0 Ch. Bob. 282 ; 1 Eng. Pr. Cas. 
559; 105 E. B. 932. 

Anrwtationa : — Apld. The Abonoina, The Hillerod, The 

Florida, The Albania, Tho Adjutant, [1919] J\ 41. Refd. 

Raft of liusslan Timber (1859), 6 Jur. N. S. 1109. 

12. .] — Thuegar V, Morley, No, 21, post, 

13. .] — All prize, arising from capture, 

is prinid facie in the Crown, & is now derived 
from the Crown under different acts of tho 
legislature (Sir John Nicholl). — H.M.8. Thetis 
(1836), 3 Hag. Adm. 228 ; 160 E. B. 390. 

Annotation: — Refd. Tho Tubantia, [1924] P. 78. 

14. .] — All prize belongs absolutely to the 

Crown, which for the last one hundred & fifty 
years has been in the habit of granting it to 
“ the takers ” who are of two classes, actual 
captors & joint or constructive cai)tors . — Re Banda 
& Kirwee Booty (1806), L. II. l A. & E. 109 ; 35 
L. J. Adm. 17 ; 14 L. T. 293 ; 12 Jur. N. S. 819 ; 
2 Mar. L. C. 323. 

Annotations: — Refd. The F<jldmarschall, [1920] P. 289. 

Mentd. Banda &, Kirweo Booty (1875), 33 L. T. 332 ; 

lie Banda & Kirweo Booty, Kinloeh v, R. Kinloch v, K. 

& Secretary of State for India in Council, [1882] W. N. 

164. 

16. Capture by non-commissioned per- 

sons.] — By Admlty. law, property of a ship 
taken from an enemy without letters of mart, 
vests in the King. — R. v. Broom (1097), 12 Mod. 
Bep. 134; 5 Mod. Bep. 340; Garth. 398; 87 
E. R. 1217 ; sub nom, 11. v, Bromb, Comb. 444 ; 
sub nom. Broom’s Case, 1 Salk. 32. 

Annotations : — Refd. Le Caux v, Eden (1781), 2 Doug. K. B. 

594. Mentd* Shermoulin r. Sands (1697), 1 Ld. i^ym. 271. 

16, ,] — Sentence in the Ct. of 

Admlty., upon a prize to a privateer, as a droit to 
the Crown for want of a letter of marque. The 
property is in the Crown. Motion, to restrain the 
parties from receiving, & the Register of the Ct. 
of Admlty. from paying, the proceeds under a 
Treasury Warrant, refused, with costs . — -^icol 
V. Goodall (1804), 10 Ves. 165 ; 32 E. R. 803, 
L, C. 

17. Rights not subject to dispossession — By 
governor ot Crown territory.^ — If the King was 
entitled to any interest by virtue of this seizure, ! 
if his right was once vested, no act of this gentle- { 
man, in the capacity of an officer of the East 


India co.’s settlement at St. Helena, could ffis- 
poBsess tho King & defeat his title to confiscation 
which load already accrued (SiR William Scott). 
— T^ Richmond (1804), 5 Ch. Bob. 326 ; 165 


E. B. 792. , 

Annotations : — Mentd. The Sorfororen (1916), 85 L. J. P. 

121 ; The Hakan, The Maracaibo, [1916] P. 266. 

18. Precedence over all other claims.] — The 

rights of the Crown as captors of an alien enemy 
slup take precedence of all other claims, & aro not 
displaced by an antecedent arrest of the sMp by 
claimant for necessaries. Proceedings by claimant 
for necessaries are suspended on seizure of the 
ship by the Crown. — The Tergbstea (1916), 31 
T. L. B. 180 ; 69 Sol. Jo. 630. 


Sect. 2.--GRANTS OF PRIZE BY CROWN. 

Boyal Grants, generally, see Constitutional 
Law, Vol. XI., pp. 657 et aeq, 

19. Prize a gift of the Crown.]-~THE Elsebb, 
No. 10, ante, 

20. .]- The Maria Francoise, No. 11, 

ante, 

21. .] — (Tiarterparty of affreightment 

between the owners of the ship M. & the Oomrs. 
of Transports “ for & on behalf of His Majestv.” 
During his continuance in the transport service the 
ship makes a capture, which is condemned ; &, 
upon petition to the Treasury, two-thirds of a 
moiety of the proceeds arising from the capture 
ordered by warrant from the Crown to bo paid to 
the owners. These proceeds are entirely in the 
discretion of the Crown; &, upon motion for 
payment into ct. of a sum admitted by the Comrs. 
of Transports to be due for freiglit under the 
charterparty, which motion was resisted, on the 
ground that the comrs. were entitled to set off 
the amount of the proceeds received by the owners 
under the warrant ; payment was ordered accord- 
iugly, without prejudice to the question of owner- 
ship. 

The proceeds of the capture are the undoubted 
property of the Crown, & as such disposable by 
the Crown entirely at its own discretion (Lord 
Eldon, C.). — Thurgar v, MoiiiiEY (1817), 3 Mcr. 
20 ; 36 E. R. 8. 

22. Construction of grant — “All grants*' — 
Restriction to naval grants.] — 67 Geo. 3, c. 127, 
gives to Greenwich Hospital a claim of 5 per cent, 
“upon all grants whatsoever”: — Held: the 
generality of the terms should be restricted, & 
confined to remunerative grants purely naval. — 
Re Booty in the Peninsuia (1822), 1 Hag. Adm. 
39; 160E. R. 14. 

23. .] — Re Cayenne (1822), 1 

Hag. Adm. n., 41 ; 100 E. R. 15. 

24. Grant to captors — Distinguished from 
grant to Lord High Admiral.] — The Maria 
Francoise, No. 11, ante, 

25 . Absolute right of captor to proceed 

to adjudication.] — The Mercuhius, No. 733, post. 

26. Power to release prize unaffected.] — 

The Elsebb, No. 10, ante, 

27. Temporary transfer of beneficial 

interest.] — The Maria Francoise, No. 11, ante, 

28. Legal right conferred.] — Stevens v, 

Bagwell, No. 946, poat. 

29. Actual or eonstnictlve captors.] — 

Banda & Kirwee Booty, No. 14, ante. 

Grant to Lord High Admiral.]— Part II., 
Sect. 4, sub-sect, 1, post, 

Rights reserved to Crown.] — See Part IT., Sect. 3, 
post. 
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Prize Law and Jurisdiction. 


Sect. 3.— DROITS OF CROWN. 


80. Distinguished from droits of Admiralty.] — 

The Maria Fbancoisb, No. 11, ante, 

31. Enemy goods captured at sea.] — During the 
Russian war one of Her Majesty’s ships of war, 
on her passage to O., fell in with & took possession 
of a raft of timber^ having the Russian imperial 
mark painted on the several spars composing the 
same : — Held : such timber must be condemned 
as a droit of the Crown, & not a droit of Admlty. — 
Rapt op Russian Timber (1869), 6 Jur. N. S. 
1109. 


32. Enemy ship captured at sea.] — By Pro- 
clamation tmder Nav^ Prize Act, 1918 (c. 30), 
His Majesty declared his intention of granting prize 
money to his Naval & Marine Forces out of the 
proceeds of such prizes captured during the war as 
the Tribunal appointed under the Act should 
declare to be droits of the Crown ; — Held : (1) the 
proceeds of condemned cargoes ex neutral vessels 
which were either intercepted at sea by His 
Majesty’s ships & sent into British ports (The 
Hillerod)y or wliich called at British ports under 
arrangement between their owners & His Majesty’s 
Govt, in order to avoid seizure at sea (The Florida)^ 
are droit&of the Crown ; (2) the proceeds of con- 
demned cai^oes brought to this country in vessels 
bound to British ports in the ordinary course 
of their voyage (The Ahonema), or diverted 
voluntarily by their owners (The Soldier Prince) or 
wliich called in order to bunker (The Albania), 
are droits of Admiralty, & are no^ payable into the 
Naval Prize Fund ; (3) there is no distinction in 
principle between the case of goods seized from a 
ship when she comes into port & the case of goods 
or their proceeds returned to this country for prize 
proceedings by the shipowner under arrangement 
with the Govt., whereby, to avoid delay, the ship 
is allowed to proceed to her destination on an 
undertaking to return the goods on demand. If 
the goods would have been regarded as droits of 
the Crown, had they been taken out of the ship 
originally, the returned goods or their proceeds are 
regarded as droits of the Crown (The Oscar II.), 
Similai'ly with regard to droits of Admlty. (The 
Garonne) ; (4) the British share of the proceeds of 
enemy vessels seized by a joint force of French & 
British vessels, &; condemned in a French Prize 
Ct., constitute a droit of the Crown (The Tmos) ; 
(6) an enemy vessel seized at sea by one of His 
Majesty’s ships constitutes a droit of the Crown 
(The Adjudant) ; but an enemy vessel, seized, 
outside a British port by the Collector of Customs 
being a seizure by a non-commissioned captor, 
constitutes a droit of Admlty. (The Belgia). — 
The Abonema, The Hillerod, The Florida, 
The Albania, The Adjudant, [1919] P. 41 : 88 
L. J. P. 113 ; 120 L. T. 262 ; 36 T. H. K. 203 ; 14 
Asp. M. L. C. 409. 

AnnoUUiona : — Aa to (1) Apld. Tho Derffllngor, The Fordo, 
The Leda, Amerioan Meat Packers’ Agreement, Re 
Oert^ Swedish Copper, [19191 P. 264. As to (5) Rofd. 
The Foldmarsohall, [1920] P. 289. 


33. .] — (1) A number of German & 

Austrian vessels, which were either in Egyptian 
ports at the outbreak of war or came in shortly 
afterwards, declined to leave, port & remained 
there until, under compulsion of the Egyptian 
authorities, British crews were received on board 
to navigate them outside territorial waters where 
they were formally captured by British com- 
missioned ships of * war. All the vessels were 
subsequently brought before His Britannic 
^jesty’s Prize Ct. forjEgypt, &, on appeal, to the 
Mvy Council, were condemned as prize : — 
Held : the captures must be treated as ha\mg been 


made at sea, & not when possession was taken of 
the vessels while still in Egyptian ports, &, accord- 
ingly, the proceeds were db^its of the Crown & not 
droits of Admlty., & passed into the Naval Prize 
Fund (The Derfflinger). 

(2) The proceeds of condemned cargoes ex 
neutral vessels which came into the Downs for 
examination, owing to the system of patrols 
established whereby vessels passing through the 
Straits of Dover were compelled to go into the 
Downs, are droits of the Crown (The Forde). 

*(3) A German vessel, captured at sea by one of 
His Majesty’s ships^ & condemned as prize, was 
afterwards released by the Crown as an act of 
grace, as it appeared that, although nominally 
owned by a German co., the real owners of tho 
vessel were an American co. : — Held : it was 
immaterial that the release took place before the 
passing of Naval Prize Act, 1918 (c. 30), under 
which it was clear that such a prize, being a droit 
of the Crown, enured for the benefit of the fleet, 
& the value of the vessel, with interest at 6 per 
cent., should be paid by the Exchequer into the 
Naval Prize Fund (The Leda). 

(4) Large quantities of meat consigned by the 
big American meat packers of Chicago, ostensibly 
to neutral consignees, were seized as prize. For 
reasons of State the Crown came to an agreement 
with the packers whereby a formal decree of 
condemnation by the Prize Ct. was made, subject 
to the terms that 76 per cent, of the condemned 
^oceeds should be paid out to the packers : — 
Held : the Exchequer was not bound to bring the 
value of the released 76 per cent, into the Prize 
Ct. for adjudication by the tribunal. 

(5) Parcels of copper, consigned to Swedish 
ports & seized as prize, were not brought before 
the Prize Ct. for adjudication, but a certain sxun 
was paid to the Swedish claimants & part of tho 
copper was taken over by the War Office & the 
Ministry of Munitions & part was sold, a proflt 
of £18,741 being made on the transaction. By 
Naval Prize Act, 1918 (c. 30), sched. I., para. 6, 
there shall be paid into the Naval Prize Fund “ any 
other sums received in respect of ships & goods 
subject to prize jurisdiction, which the tribunal 
consider may reasonably be treated ... as being 
sums to which, had there been a grant of 
prize to captors, captors would have been 
entitled ” : — Held : the Exchequer was not liable 
to pay the proflt realised over the transaction into 
the Naval Prize Fund. — The Derfflinger, The 
Forde, The I^eda, Ee American Meat Packers’ 
Agreement, lie Certain Swedish Copper, [1919] 
P. 264 ; 89 L. J. P. 65 ; 121 L. T. 517 ; 35 T. L. R. 
588 ; 14 Asp. M. L. C. 519. 

34. Ships In port at outbreak of war — 

Towed out for formal capture.] — The Derf- 
FLiNGER, The Forde, The Leda, Re American 
Meat Packers’ Agreement, Re Certain Swedish 
Copper, No. 33, ante, 

35. Share of proceeds of Joint capture — ^Enemy 
ship condemned In foreign prize court.] — The 
Abonema, The Hillerod, The Flori6a, The 
Albania, The Adjudant, No. 32, ante. 

86. Goods ex neutral ships — Returned by 
arrangement with shlpowner.]^THE Abonema, 
The Hillerod, The Florida, The Albania, The 
Adjudant, No. 32, ante. 

37. Proceeds of condenmed Cargoes ex neutral 
ships — Ships entering port under restraint.] — The 
Abonema, The Hillerod, The Florida, The 
Albania, The Adjudant, No. 32, ante. 

38. .] — The Dbrfpijngbb, The 

Forde, The Leda, Re Abiebican Meat Packers’ 
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Part 1L— Rightis in Prize. 


Agreement, Re Certain Swedish Copper, No. 
S3, ante, 

89. Returned by arrangement with ship- 

owner.] — The Abonema, The Hillerod, The 
Florida, The Albania, The Adjudant, No. 32, 
ante. 


Sect. 4.— DROITS OF ADMIRALTY. 

Sub-sect. 1. — In General. 

40. Distinguished from droits of the Crown.] — 

The Maria Francoise, No. 11, ante, 

41. Operation of grant to Lord High Admiral- 
Total & perpetual alienation of rights of Crown.] — 

The Maria Fr-ancotse, No. 11, ante, 

42. Grant construed strictly.] — Dutch ships 
detained in port at the Cape of Good Hope, before 
declaration of hostilities against Holland, claimed 
as droits of Admlty. condemned to the Crown, 
jure coronoB, 

The question arises on certain Dutch ships, 
which were found at the Capo of Good Hope, by 
[a] squadron, & which have been proceeded against 
as prize, on the part of His Majesty, jure coronce. 
An intervention has been now given, on the part 
of the Admlty., claiming them as droits & per- 
quisites of Admlty. ; . . . such an intervention 
may be rightly given ; because as long as the office 
of Lord High Admiral, though now residing in the 
person of His Majesty, continues in this kingdom 
to have a legal existence, it is extremely proper, 
that the droits & perquisites of the office shoiild 
continue as anciently distinguished. . . . The 
nghts of the Ix)rd High Admiral are to be con- 
sidered as rights siricti juris, as rights origimilly 
granted in derogation of those liigher rights of the 
Crown, which are vested in the Crown tor general 
utility : such grants are to be construed strictly 
on the known presumption that the Crown has 
not parted with any right which the public wisdom 
has conferred upon it, further tlian the express 
words of the grant import. 

The grant alluded to is to be found recognised 
in the Order in Council of Charles II. That order, 
among other things, directs “ that all ships & 
goods belonging to enemies coming into any port, 
creek, or road of this His Majesty’s Kingdom of 
England, or of Ireland, by stress of weather or 
other accident, or mistake of port, or by ignorance, 
not knowing of the war, do belong to the Lord High 
Ad]^'al ” ; but certainly not in foreign ports. 
It is the first time i^hat I have heard the idea 
started that it was to extend beyond the dominions 
of the Crown, to ports belonging to foreign powers. 
... It lias always been understood that such a 
coming in must be during the subsisting war . . . 
& all other ^izures made anywhere else, or under 
any other circumstances, befoi*e a war, do belong 
to His Majesty (Sir William Scott). — The 
Gertruyda (1799), 2 Ch. Hob. 211 ; 105 E. R. 
292. 

43. .] — (1) A capture made by the crews 

of the King’s ship stationed at the island of St. 
Marcou, adjudged to be not a droit of Admlty., 
but prize to the actual captor. 

(2) All grants of the Crown are to be strictly 
construed against the grantee, contrary to the 
usual policy of the law in the consideration of 
grants ; & upon this just ground, that the pre- 
rogatives & rights & emoluments of the Crown 

PART II. SECT. 4, SUB-SECT. 1. i jure coronne,y-hh. 

a. Breach of. indructUma relating to (1803), Stewart, B. 
prizo^Wlhdher dwtt of Admiralty or 1 b. .1 


being conferred upon it for great purposes. Sc for 
the public use, it shall not be intended that such 
prerogatives, rights. Sc emoluments, are diminished 
by any grant, beyond what such grant, by 
necessary Sc unavoidable construction shall take 
away. 

(3) The grant to the Lord High Admiral . . . 
gives him the benefit of all captures by whom- 
soever made, whether commissioned or non- 
commissioned persons . . . “ of all ships Sc goods 
coming into ports, ci*eeks, or roads of England or 
Ireland, unless they come in voluntarily upon 
revolt, or are driven in by the King’s cruisers.** 

(4) Every anchorage ground is not a roadstead — 
a roadstead is a known general “station for ships, 
statio tutissima nautis, notoriously used as such, 
& distinguished by the name, & not every spot 
where an anchor will find bottom Sc fix itself. 
The . . . expression of “ coming into a road ” 
shows, that by road is meant sometliing much 
beyond mere anchorage ground on an open coast. 

(5) A capture at sea made by a force upon the 
land, ... is considered generally as a non- 
commissioned capture, Sc enures to the benefit 
of the Lord High Admiral. . . . All title to sea 
prize must be derived from commissions under the 
Admlty., which is the great fountain of maritime 
authority ; & a military force upon the land is 
not invested with any commission so derived, 
impressing upon them a maritime character, Sc 
authorising them to take upon that element for 
their own benefit (Sir William Scott). — The 
Kebeckah (1799), 1 Oh. Rob. 227 ; 165 B. R. 158. 
Annotaiiom : — Ah to (1) Refd. Tho Roumanian. [1916] 1 

A. C. 121. Ah to (2) Consd. It. v. Forty >nlno Casks of 

Brandy (1830), 3 Haer. Adm. 257 ; Tho Panda (1842). 

1 Not^os of Cohos. 603. Bold. Raft of Russian Tlmbor 

(1H59), 5 Jut. N. S. 1100 ; Foathor v, R. (1865), 6 B. & S. 

257. Ah to (3) Consd. Tho Miramichi, [1015J P. 71 ; 

Tlie Aniohab, etc.. [1921] P. 218. Oenerally, KOld. The 

Brazil (1855), Sw. 75 ; The Foldmarschall, [1920] P. 289 : 

Tho Pellworm, 11922] 1 A. C. 292 ; Procurator-General 

V. Netherlands State, The PeUworm (1922), 91 L. J. P. 

102. 

.] — See Constitutional Law, Vol. XI., 
pp. 565, 566, Nos. 653, 654. 


Sub-sect. 2. — Capture in Port, Creek or 
Roadstead. 

44. Capture In port — Ships In port at outbreak 
of hostilities.] — The Gertruyda, No. 42, ante, 

45. Ships In port of conquered country — 

Conquest not confirmed by treaty.] — Ships seized 
in the harbour of an island conquered & taken 
possession of by British Forces are condemnable as 
droits of Admlty. though the conquest of the 
island may not have been confirmed to Great 
Britain by a treaty of peace. — The Foltina 
(1814), 1 Dods. 450 ; 165 E. R. 1374. 

Annotation : — Consd. The Anichab, etc., 11921] P. 218. 

46. Goods found on cartel ship.] — La 

Rosine, No. 348, post, 

47. Goods warehoused at outbreak of 

hostilities.] — The Eden Hall, No. 293, post, 

48. .] — The Batavier II., No. 295, 

post, 

49. Goods discharged after outbreak of 

hostilities.] — The Roumanian, No. 291, post, 

50 . Goods returned by arrangement with 

shipowner.] — The Abonema, The Hillerod, 
The Florida, The Albania, The Adjudant, 
No. 32, ante, 

Heine Des Anoes (1808), Stewart, 128. 

c, Forf^ure for misconduct ,] — 

— The He r k i m e r The Cossack (1813), Stewart, 513. 
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Sect, 4 . — Droita of Admiralty: Svb^aecta, 2 d: 3. 

Part III. Sect, 1; Svb-aect, L] 

51. Proceeds of sale of goods-<^hlp in 

port at outbreak of hostilities.] — The Aij)worth 
(Part Cargo Ex), No. 328, post 

62. Ship entering port in ordinary 

course of voyage.] — The Abonema, The Hil- 
LEROD, The Florida, The Albania, The Adju- 
DANT, No. 32, ante, 

63. Ship entering port under volun- 

tary directions of owner.] — The Abonema, The 
Hillerod, The Florida, The Albania, The 
Adjudant, No. 32, ante, 

64. Ship entering port to bunker.] — 

The Abonema, The Hillerod, The Florida, The 
Ai.bania, The Adjudant, No. 82, ante, 

66 . Capture in roadstead — General rule.] — 
(1) Property taken in a roadstead is generally 
condemned as droits of the Admlty. 

Its being taken in a roadstead though that 
generally entitles the Crown in its office of Admlty., 
has no such effect if taken in a conjoint expedi- 
tion ; but it enures totally to the captors, under 
the Acts of Parliament, subject ordy to the Crown’s 
power of distribution according to the royal 
pleasure <Jx)RD Stowbll). 

(2) An act of taking possession was not in- 
dispensably necessary to make capture ; but . . . 
obedience to an ho^ile attack or hostile force, 
known to be hostile, was sufficient (Lord Stowell). 
— Esperanza (1822), 1 Hag. Adm. 85 ; 166 
E. ft. 31. 

Annotation : — Aa to (2) Reid. The Poll vorm, [1922] 1 A. 0. 

292. 

56. By conjoint expedition.] — La Espe- 

RANZA, No. 66, ante, 

67. What amounts to roadstead.] — The 

Rebeokah, No, 43, ante, 

68. .] — The Maria Francoise, No. 

11, ante. 

Legality of capture In port.] — See Part IV., 
Sect. 4, sub-sect. 3, post. 


Sub-sect. 3. — Capture by Non-Commissioned 
Persons. 

69. Commission other than by the King.] — 

WAI.TON V, Hanbury (1707), 2 Vern. 602 ; 23 
E. K. 085. 

Annotation : — Mentd. Adamson v, Jarvis (1827), 4 Bing. 66. 

60. Crew.] — The Dickenson (1776), Marr. 1 ; 
165 E. R. 1. 

61. Land force.] — The Rebeckah, No. 43, ante, 

62. — Enemy property seized as prize 

by the military forces of the Crown constitutes 
a droit of Admlty., &> accordingly the proceeds 
fall to the Exchequer are not payable into the 
Naval Prize Fund. — The Anichab, [1021] P. 218 ; 
01 L. J. P. 10. 

63. Joint capture with naval force.] — 

In the course of the combined naval &> military 
operations in German East Africa a German steam- 
s£dp was captured in the harbour of Dar-es-Salaam 
under circumstances which, although they con- 
stituted a joint enterprise, in the opinion of the 
majority of the tribunid, did not constitute a joint 
capture but a capture by the naval forces itlone, 
& that accordingly the claim put forward on behalf 
of the military forces to share as ioiut captors wa>s 
not established : — Held : if the claim of the mili- 
tary forces to sha^ as joint captors had been 
established, the proceeds of sale of the capturedr 
shm would be pfiirtly a droit of Admlty. & partly 
a droit of the CSrown ; the portion allocated to the 
military forces would be a droit of Admlty. A, 


therefore, ps^able to the Exchequer to be dealt 
with by the Grown as it might be advised ; & the 
portion allocated to the naval forces would be a 
droit of the Crown & payable to the Naval Prize 
Fund in accordance with the provisions of Naval 
Prize Act, 1918 (c. 30). — The Feldmarschall, 
[1920] P. 289 ; 89 L. J. P. 177 ; 124 L. T. 637 ; 36 
T. L. R. 407 ; 15 Asp. M. L. 0. 299. 

Annotation Apld. The Anichab, [1921] P. 218. 

64. Tender of ship of war — Attached without 
authority.] — The Mblomane, No. 9, ante, 

* 65. .] — Prize interest in virtue of a 

seizure made by a private ship of war, asserted to 
be attached as a tender to a King’s ship. The fact 
of her being so attached not made out. Condemna- 
tion as droits, the master of the privateer not being 
on board. 

The claim for the King’s ship is given, in virtue 
of a seizure said to be made by this vessel, as a 
tender ; & in order to support that averment it 
must be shown, either that there has been some 
express designation of her in that character by the 
order's of the Admlty., or that there has been a 
constant employment &> occupation, in a manner 
peculiar to tenders, equivalent to an express 
designation, & sufficient to impress that character 
upon her. . . . There is no sufficient foundation 
to induce the ct. to consider her in the capacity of 
a tender. She is not so recognised in terms by 
any authority proceeding from the Admlty.; 
neither is the nature of the service imposed upon 
her such, as to induce a supposition that she must 
have been so considered by the Admlty. As the 
master was not on board, the legal interest in the 
capture will not enure to the private captors under 
their commission, but it must be condemned as a 
droit of Admlty. taken by non-commissioned 
captors (Sir WnjiiAM Scott). — The Charlotte 
(1804), 6 Ch. Rob. 280 ; 166 E. R. 776. 

Annotation : — ColiSd. Tbo Carl (1855), 2 Ecc. 8c Ad. 261. 

66. Customs officer.] — (1) It is perfectly legal 
for any of Her Majesty’s subjects, whether com- 
missioned or not, to seize an enemy’s ship ; but it 
does not become the prize of the seizor. 

A vessel built in Hanover in 1853, sailed in 
ballast to Riga, with a crew of Hanoverians. She 
then sailed, under Russian colours, to Havi’e, 
thence to Newcastle, thence to Lisbon. There she 
took in a cargo, & sailed for London on Apr. 4, 
under Hanoverian colours. Shortly after her 
arrival in the London Docks she was seized by a 
Custom House officer. She was claimed on the 
ground, that while lying at Newcastle she had been, 
under a power of attorney given by the owner to 
the master, sold & transferred to an Hanoverian. 

With regard to an enemy’s property coming to 
any part of the kingdom, or being found there . . . 
it is competent for any person to take possession 
of such property, unless it had any protection 
by licence, or some declaration emanating by the 
authority of the Crown, & to assist the Crown to 
proceed against it for adjudication. There are 
many instances in which a capture has been 
made in port by non-commissioned captors . . . 

& condemnation has j>a49sed to Her Majesty in her 
office of Admlty. (Dr. Lushington). 

(2) Such a sale [sale of enemy ship to neutral] 
... is imdoubtedly questionable, because ... 
there is a mode of carrying on trade without being 
ttie actual owner of the vessel, namely, by trans- 
f erring her to a pretended purchaser. . . . When a 
transaction of this kind is done under pros^re, 
there always exists a certain degree of suspicion 
that it is not bond fide. With regard to the 
legality of the sale, assuming it to be bond fide, 
it is not denied that it is competent to neutrals to 
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purchase the property of enemies to another 
country, whether consisting of ships or anything 
else ; they have a perfect right to do so, & no 
belligerent can override it (per Cur.). 

(3) Spoliation of papers ** has not been 
accurately defined ; the destruction of papers 
varies with the circumstances under which they 
are destroyed ; amounting sometimes to what is 
technically c£^ed “ spoliation,*’ sometimes not. 

If at any time during a long voyage the ma^er 
destroyed papers that had no relevancy to it, 
relating to a former voyage, the matter would not 
be put in issue. To say that was a spoliation of 
papera, would be going the length of saying that 
nothing in the nature even of a private letter was 
to be destroyed after the vessel had left her port 
(per Cur.). 

In considermg the question of spoliation of 
papers, the time when they were destroyed is 
of the greatest importance. 

If papers are destroyed when the capturing 
ye^l is in sight, or there is a chance of capture, 
it is the strongest proof tliat these papers contain 
some matter which would inure to condemnation; 
so it is if they are destroyed at the time of capture, 
& if they are destroyed clandestinely after capture ; 
but if the papers are destroyed a long time antece- 
dently, before there is any probability that they 


were destroyed for fraudulent purposes, &; there is 
no evidence that it was for fraudulent purposes, 
then, though there is spoliation, & though, no 
doubt, the inference of law is against the act 
during war, yet the case is of a less stringent 
nature (per Cur.). — The Johanna Emilie (1854), 

1 Ecc. & Ad. 317 ; Spinks, 12 ; 23 L. T. O. S. 322 ; 
18 Jut. 703 ; 2 Eng. Vv. Cas. 252 ; 104 E. R. 
183. 

Annotations: — As to (1) Refd. The Aid worth (Part Cargo 
Ex) (1914), 31 T. L. R. 36 ; The Mlramlohl (Cargo Bx) 
(1914), 31 T. L. H. 72 ; Johnstone v. Pedlar, [1921] 2 
A. C. 262. As to (3) Coxisd. The Ophelia, [1916] P. 129. 
Generally, Mentd. Uc Ferdinand (Ex Tsar of Bulgaria), 
[1921] 1 Ch. 107. 

67. .] — The Abonbma, The Hhjubrod, 

The Florida, The Albania, The Adjudant, 
No. 32, ante, 

68. Joint capture by commissioned & non- 
commissioned ships — Right of Admiralty to pro- 
portionate share.] — The Twee Gesuster (1785), 

2 Ch. Rob. 284, n. ; 1 Eng. Pr. Cas. 230, n. ; 105 
E. R. 317, P. C. 

Annotaiions : — Distd. The Capo of Good llopo (1799), 2 Ch, 
Rob. 274. Consd. Tho Foldmarsohall, [1920] P. 289. 
Refd. Tho Robert (1800), 3 Ch. Rob. 194. 

69. .]— Le Franc (1795), 2 Ch. Rob. 

285, n. ; 165 E. R. 318. 

Annotations: — Distd. The Capo of Good Hope (1799), 2 
Ch. Rob. 274. Consd. Tho Feldmarschall, [1920] P. 289. 
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Sect. 1.— OF PERSONS. 

Sub-sect. 1. — In General. 

See, generally. Aliens, Vol. II., pp. 139-145, 
Nos. 144-193; Conflict op Laws, Vol. XL, 
pp. 330-340, Nos. 252-289. 

70. Factors determining status — Of trader — 
Place of carrying on trade.]— If a man goes into a 
belligerent country, & remains there four years, 
employing himself & his propeidy in French 
[enemy] trade, it will not be easy to take liim out 
of the description of a merchant of that country, 
as to his property so employed (Sir Wiiliam 
Scott).— The Two Brothers (1799), 1 Ch. Rob. 
131 ; 105 E. R. 123. 

Anrwt^i(m : — Consd. Tho Johanna EmUio (othorwlse 

EmiUa) (1854), Spinks, 12. 

^ .] — (1) The national cha- 
racter of a trader is to be decided, for tho purposes 
of the trade, by the national character of the place 
in wliich it is carried on. If a war breaks out, a 
foreign merchant carrying on trade in a belligerent 
country, has a reasonable time allowed him for 
transferring himself & his property to another 
country. If he does not avail himself of the 
opportunity, he is to be treated, for the purposes of 
trade, as a subject of the power imder whose 
dominion he carries it on, &; as an enemy of those 
with whom that power is at war. 

(2) A temporary occupation of a territory by 
an enemy’s force, does not of itself necessarily 
convert the territory so occupied into hostile ter- 
ritory, or its inhabitants into enemies. 

A ship under Wallachian colours, with a cargo 
of com belonging to owners residing at Galatz in 
Moldavia, was seized for breach of the Black Sea 
blockade, when coming out of the Sulina mouth 
of the Danube, then in a state of blockade. At 
the time of the shipment of the cargo the Russians 
held possession of Moldavia & Wall^hia, but such 


holding was with the expres8(*d intention of not 
changing the national character, or incorporating 
that country witli Russia : — Held : the national 
character of the owner was not changed by the 
fact of the Russians so occupying the Principalities, 
& restitution decreed, with costs & damages. 

(3) The purpose of the bIoc;kade was declared 
to bo for preventing the import of provisions to tho 
enemy in possession of a neutral’s country. 
Seinble : the fact of a neutral ship bringing out a 
cargo of corn is not a breach of such blockade. 

(4) It is the duty of t]i<* captor, as soon as 
possible, to send a prize to some convenient 
port in Her Majesty’s dominions for adjudication, 
& to procure the examination in preparatory of 
the principal olficcrs of tho captured vessel, & to 
deposit in the Admiralty Lt. all papers found on 
board the prize. 

(5) By the rules of law, a ship wliich has entered 
a blockaded port before tlie blockade, is entitled 
to come out again ; & if she has a cargo taken on 
board before notice of the blockade, she is entitled 
to bring it out. The blockade of a port is primd 
fade notice of the existence of the blockade to all 
who are within it, because the inhabitants who see 
the blockading ships off their coast cannot be well 
ignorant of the blockade (per Cur.). — Cremidi r. 
PowEU., The Gerasimo (1857), 11 Moo. P. C. 0. 
88 ; 8 State Tr. N. S. 787 ; 14 E. R. 028 ; sub nom. 
The Gerasimo, 1’he Aspasia, The Achilles, 29 
L. T. O. S. 209 ; 6 W. R. 460, P. 0. 

Annotations: — As to (1) Apld. The Ausrlo-Moxioan, [19181 

A. 0. 422. As to (2) BM. Mitoui v. Mumlord, [1916] 2 

K. B. 27. 

— .] — See Aliens, Vol. II., pp. 139-141, Nos. 
147-150 ; Conflict op Laws, Vol. XI., pp. 380- 
338, Nos. 255-208. 

Trading partnership in neutrai country.] — See 
Aliens, Vol. II., p. 142, Nos. 107, 108. 



676 Prize Law and Jurisdiction. 


Sect. 1. — Of persona: Suh-sects. 2, 3, 4 c£; 6. Sects. 

2<fc3! Svb'sect. 1.] 

Sub-sect. 2. — Enemy Subjects. 

See, generally. Aliens, Vol. II., pp. 141, 142, 
Nos. 167-169. 

72. Acquiring neutral character — Obtaining 
burgher’s certificate.] — Parties having claimed to 
cover an enemy’s interest, are not allowed to make 
further proof of their own property, engaged in the 
same transaction. 

A person born in Holland, & living there till the 
time of the commencement of this adventure . . . 
removes to Copenhagen, & goes through the slight 
formalities of obtaining a burgher’s brief. . . . 
He embarks immediately on an adventure to a 
Dutch settlement, under an intention, it is said, 
of returning to Europe ; but is at the time of this 
capture left residing at Batavia. ... To say 
that his Dutch character is purged olf, by having 
made one voyage in a Danish ship, & under such 
circumstances, accompanied with an actual em- 
ployment in a Dutch settlement, & with an inten- 
tion of perpetuating his connection with Holland, 
by returning to end his days there, would be truly 
ridiculous. A voyage to a Dutch settlement from 
Copenhagen . . . but with a cargo procured in 
Hcmand. I do not say, that a neutr^ merchant 
may not very lawfully carry on such a traffic ; 
purchasing articles in Holland, & afterwards 
employing them as lie pleases, when they have 
beepme bond fide his property, & have been 
imported into his own countrv. But certainly 
it is not too much ... to o bserve, that the 
sending a cargo so purchased, to a Dutch colony, 
does necessarily afford a strong groimd of suspicion, 
that there are Dutch interests connected with it. 

. . Where there has been a suppression of an 
enemy’s interest with a fraudulent view, the 
engaged in that fraud shall not be permitted 

supply the defects of proof, of his own property 
mixed up with it (Sir Wuj^iam Scott). — The 
Gbaafp Bernstorf (1800), 3 Ch. Bob. 109 ; 165 
E. K. 404. 

.] — Sec Aliens, Vol. II., p. 141, 'No. 

168. 

73. Residing In neutral coimtry — Trading with 
enemy.] — The Indiana (1800), cited in 3 Ch. Bob. 
at p. 44 ; 165 E. B. 379, P. C, 

AnnoUUion: — Goxud. The Portland (1800), 3 Ch. Rob. 41. 

.]—See Aliens, Vol. II., p. 142, No. 

164. 

Partnership.] — See Aliens, Vol. II., p. 142, 

Nos. 167, 168. 

74. Subjects In rebellion — Under independent 
government.] — The Happy Couple (1808), cited 
Edw. at p. 1 ; 165 E. B. 1011. 

AnnotcUion : — Reid. Ci*emldli’. Powell, The Gerasimo (1857), 

8 State Tr. N. S. 787. 


Sub-sect. 3. — Neutrals. 

See, generally. Aliens, Vol. II., pp. 142-144, 
Nos. 170-183. 

75. Residing In neutral country — Bound by 
character of trade.] — The. Twee Fribnden, 
Erbmeaux’s Case (1784), cited in 3 Ch. Bob. at 
p. 29; 165E. B. 374. 

Annotaiiofn , : — Conid. The Indifui Chief (1800), 3 C!b. Rob. 22. 

7 $. .] — X vessel with a neutral 

flag was seized on suspicion of being the property 
of the enemy On her pa^rs being examined, it 
was fo\md that the claimant, who professed 
to be the subject of a neutral state, was not the 
sole owner, but tliat one of the subjects of the 


enemy’s country had also an interest in the 
vessel : — Held : the sentence of the Ot. of Admlty. 
condemning the vessel must be affirmed, &; the 
application on the part of claimant to be allowed 
to produce further proof must be refused. 

It does not follow . . . that because [a person] 
might have, been born of Austrian [neutral] 
parents, that he might have been resident at 
Castrena [neutral country] ... he would be 
entitled to come before the ct. & claim restitution 
in an Austrian character. He must be bound by 
the character of that place where he was resident 
& carrying on his trade & to which the transaction 
properly belongs (Dr. Lushington). — The Nina 
( 1856), Spinks, 345 ; 8 L. T. 92 ; 4 W. B. 319 ; 
2 Eng. Pr. Cas. 570 ; 164 E. B. 475, P. C. 

77. Member of enemy firm.] — The 

Bachael Mobareck (1792), cited in 3 Oh. Bob. at 
p. 30 ; 165 E. B. 374, P. C. 

Annotation: — Consd. The Indian Chief (1800), 3 Ch. Rob. 

22 . 

78. Residing & trading in enemy country.] — 

(1) I understand the rule to be, that further proof 
by affidavits to be exhibited on the part of the 
captor is only admissible under the special direction 
of the ct. It is a proper control over the rash or 
light manner with which the claimant may attempt 
to pick up something like proof by affidavit. But 
it is not to be exercised except on special grounds ; 
4fe only with leave of the ct. (per CuR.). 

(2) The transactions of neutrals, resident in 
France, are, from tlie very nature of their situa- 
tions, liable to great suspicions. They are exposed 
to great temptations from French merchants, 
who lying under an inability to export their own 
produce, will assail them with great inducements 
to cover & protect their trade. The opportunities 
& facilities of doing it, when parties are on the 
spot, are innumerable (Sir William Scott). — 
The Adriana (1799), 1 Ch. Bob. 313 ; 165 E. B. 
189. 

79. — Agent.] — T he Bendsborg, No. 221, 

post. 

go. Naturalised neutral.] — Before the out- 

break of war between the United Kingdom & 
Tiu'key a sliip flying Turkish colours entered a 
British port. A few days later she hoisted neutral 
colours, it being alleged that the owner was 
naturalised in a neutral state, but she was docu- 
mented as a Turkish vessel. The owner was born 
a Turkish subject, & resided & carried on business 
in Turkey. He had a few years before been 
naturalised as a neutral subject, but continued to 
reside in Turkey & carry on business there. On 
the outbreak of war the ship was seized & con- 
demned as lawful prize. : — Held : the ship could 
only be recognised as an enemy ship, & was rightly 
condemned. — ^A tychides v. Secretary of State 
FOR India, The Kara Deniz (1922), 91 L. J. P. 0. 
196 ; 128 L. T. 11 ; 16 Asp. M. L. C. 41, P. 0. 

Effect of intention to depart from trading resi- 
dence.] — See Conflict op Laws, Vol. XI., p. 340, 
No. 286. 

Merchants acting as consuls.] — See Sub-sect. 6, 
post. • 


Sub-sect. 4. — British Subjects. 

See, generally, Aliens, Vol. II., pp. 144, 146, 
Nos. 184-193. 

81. Intention to depart from trading residence.] 
— The Snellb Zbylder (1783), cited 3 Ch. Bob. 
atp. 21; 166 E. B. 371, H. L. 

Annotation : — Apld. The Indian Chief (1801), 3 Ch. Rob. 12. 

Settlement in foreign colony during British occu- 
pation .] — See Aliens, Vol. II., p. 192, No. 639. 
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Sub-sect. 5. — Merchants Acting as 
Consuls. 

82. General rule.] — The Pioou (1797), cited 3 
Ch. Bob. at p. 27 ; 165 E. R. 373, H. L. 

Consd. The Indian Chief (1801), 3 Ch. Rob. 

21 . 

.] — See Conflict op Laws, Vol. XI., p. 339, 

Nos. 274-276. 

83. Residence In enemy country — Neutral cha- 
racter not retained.] — II Santo Crucifixo, Nra 
Sra Della Misericordia, II Santo Nicola 
(1764). Burrell, 160 ; 167 E. R. 519. 

84. .]— The Orion (1797), cited 3 

Ch. Rob. at p. 27 ; 165 E. 11. 373. 

Annotation: — Consd. The Indian Chief (1801), 3 Ch. Rob. 

21 . 

.] — See Conflict of Laws, Vol. XL, 

p. 339, Nos. 277-279. 


Sect. 2.--OF COMPANIES. 

See, generally^ Aliens, Vol. II., pp. 145, 146, 
Nos. 194-199. 

85. Neutral company — Agent resident In enemy 
country.] — The Rendsborg, No. 221, post 

86. Company registered in England — Shares 
held by alien enemies — Whether capable of owning 
British ship.] — Goods consigned to a duly incor- 
porated British co. to which the property has 
passed, are not confiscable as prize by reason of 
the fact that all the directors &; shareholders of 
the co. are enemy subjc'cts, or domiciled in an 
enemy country. 

Qu, : whether a British co., composed entirely 
of alien enemies, can own a British sMp. — ^T he 
Poona (1915), 84 L. J. P. 150 ; 112 L. T. 782 ; 
31 T. L. R. 411 ; 59 Sol. Jo. 511 ; 13 Asp. M. L. C. 
57. 

Whether property liable to condemna- 
tion.] — See Sect. 3, sub-sect. 2, A. ; Sect. 4, sub- 
sect. 2, A., post. 


Sect. 3.— OF SHIPS. 

Sub-sect. 1. — Flag or Pass. 

87. General rule — Ship takes character of flag 
or pass.]~(l) An enemy’s vessel ostensibly trans- 
ferred with false papers & continuing in the 
enemy’s trade, is liable to condemnation. 

In my apprehension, unless it could be main- 
tained as a rule, without any exception what^iver, 
that the domicil of the proprietor constitutes the 
national character of the vessel, this ship must be 
condemned. . . . Where there is notliing parti- 
cular or special in the conduct of the vessel itself, 
the national character is determined by the 
residence of the owners ; but there may be cir- 
cumstances arising from that conduct, which will 
lead to a contrary conclusion. It is a known & 
established rule with respect to a vessel, that if 
she is navigating under the pass of a foreign 
country, she is considered as bearing the national 
character of that nation under whose pass she 
sails ; she makes a part of its navigation, & is in 
every respect liable to be considered as a vessel 
of that country. In like manner, & upon similar 
principles, if a vessel purchased in the enemy’s 
country is, by constant & habitual occupation, 
continually employed in the trade of that country, 
commenci^ with the war, continuing during the 
war, & evidently on account of the war, on what 
groimd is it to be asserted that vessel is not to be 
J. — YOJj, xxxvu. 


deemed a ship of the country from which she is 
so navigating? (Sir William Scott). 

(2) Between . . . the depositions & the docu- 
ments, there is a repugnance ; & it is ar^ed, that 
therefore the conviction of the ct. must be kept 
in equilibrio till it can receive farther proof : I 
admit this is a general rule of the ct. of Admlty., 
but it is a rule by no means inflexible ; it is liable 
to many exceptions ; the exceptions may some- 
times be in favour of depositions & sometimes, 
though more rarely, on the side of the documentary 
evidence. . . . Suppose there is a war, or the 
apprehension of a war, when the documents are 
composed . . . they become subject to some 
suspicious in limine : wliich suspicion may be 
increased by their having passed through the 
enemy’s liands. The suspicions will be still 
further increa8c*d, if the property to which thev 
relate has continued under the management & 
direction of the enemy. If, in addition to all this, 
they carry such contradictions or difficulties on 
the face of them as cannot be explained, admitting 
the matter to be a fair transaction, all dr any of 
these circumstances must divest the papers of 
their natural credit . . . They are papers com- 
posed during a war, on the very spur of the occa- 
sion ; & they purport that a ship belonging to 
the enemy was at that time transferred ; but the 
management of her concerns still continued in 
the hands of the former owner ; she sailed from 
a Dutch port, where she had been confined for want 
of employment, with an intention of returning to 
that . . . port only ; the Dutch master con- 
tinued in command, & the crew were picked up 
in the harbour of the enemy (Sir Wiluam Scott). 
— The Vigilantia (1798), 1 Oh. Rob. 1 ; 1 Eng. 
Pr. Oas. 31 ; 165 E. R. 74. 

Annotaiions : — As tod) Consd. The Anglo Mexican, [1918] 

A. C. 422. Refd. R. V. BJnmHon (1805), Lo. & Oa. 545 ; 

The Marie Glaescr, [1914] P. 218. Aa lo {2) Eefd. The 

Mannlngtry, [1916] P. 329. 

gg, ,] — A vessel sailing under the 

c;olours & pass of a nation is to be considered as 
clothed with the national character of that country. 
With goods it may be otherwise, but sliips have a 
peculiar character impressed upon them by the 
special nature of their documents, & have always 
been held to the character with which they are 
so invested, to the exclusion of any claims of 
interest that persons living in neutral countries 
may actually liave in them (Sir Wiijjam Scott). — 
The Vrow Etjzabeth (1803), 5 Ch. Rob. 2 ; 165 
E. R. 676. 

Annotations FoUd. The Industrie (1854), 1 Eco. & Ad. 

444. Consd. The Primus (1854), 24 L. T. O. 8. 15. 

Refd. The Mario Gloosor, [1914] P. 218. 

g 9 . ,] — Contract of certain neutral 

merchants for Batavian produce to bo brought 
to Amsterdam, & there sold by tlie East India 
CO. before the war pronounced not invalid. 

The produce of a person’s own plantation, in 
the colony of the enemy, though shipped in time 
of peace, is liable to be considered as the property 
of the enemy, by reason that the proprietor has 
incorporated himself with the permanent interests 
of the nation, as a holder of the soil, is to be 
taken as a part of that coimtry, in that particular 
transaction, independent of his own personal 
residence & occupation. . . . "The flag & pass of 
a nation, taken up in war or peace, binds the vessel 
almost without exception. So, in the case of a 
strict exclusive colonial trade from the colony to 
the mother coimtry, where the trade is limited to 
native subjects by the fundamental reg^ations of 
the state, the national character is required to 
be established by oath, as in the case of the Spanish 
register ships. There, whoever asserts himself 

P P 
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Sect, ships: Svb-aecta, 1 6b 2, A. & B. (a).] 

to be the proprietor, by the solemn averments of 
an oath, t^es the fortunes of the community as 
to that property. These are all cases independent 
of times of peace or war, though generally it 
cannot be denied that the circumstance of peace 
or war, or the contemplation of those events will 
form a very material distinction in the considera- 
tions by which the national character of the trans- 
action is to be • • • A much greater 

latitude is allowed in peace than in war . . . 
because there are no rights of a third party con- 
cerned, there is no fraud to be guarded against. 
. . . "V^en war comes, it is necessary to shut up 
some of the avenues of commerce, because other- 
wise the belligerent rights could not be pro- 
tected (Sir William Scott). — ^Thr Vrow Anna 
Cathabina (1804), 6 Ch. Bob. 161 ; 165 E. B. 
733. 

Annotations: — Refd. Tho Roland (Part Ca,rgo Ex) (1915), 

31 T. L. R. 357 ; The Asturian, [1916] P. 150 ; The 

Dlisseldorf, [1920] A. C. 1034 ; The Valeria. [1920] P. 81 ; 

The Pellworm. [1922] 1 A. C. 292. 

90. .1 — The Vrbedb Scholtys (1804), 

6 Oh. Bob. 6, n. ; 165 E. B. 677. 

91. .] — A vessel takes its national 

character from its flag & pass. 

The period of the adoption of the flag & pass, 
vrhether before or after the outbreak of hostilities, 
makes no difference. 

In the case of a ship under a neutral flag, captors 
may prove that all the property is not neutral, 
but that part belongs to ti e enemy ; but the 
converse of the proposition is not true, that where 
a vessel is sailing under a hostile flag, a neutral 
can claim any part of the property under such 
flag. 

A vessel under Bussian colours, with a Bussian 
pass, & whose papers disclosed only Bussian 
owners, being captured, a claim was made by the 
master, as being a neutral, & the lawful owner of 
one-fourth part thereof : — Held : the claim could 
not be gftistained, as the enemy’s flag & pass 
imprinted a hostile character on the whole. — T he 
Industrie (1864), 1 Ecc. & Ad. 444 ; Spinks, 64 ; 
2 Eng. Pr. Gas. 297 ; 18 Jur. 1005 ; 164 E. B. 
266. 

Annotation : — Reid. The Marie Qlaeser, [1914] P. 218. 

92. .] — The Tommi, The Bother- 

sand, No. 119, post, 

93. Nationality of flag not conclusive.] — T he 
Hamborn, No. 112, post. 

94. By art. 57 of the Declaration of 

London, “ subject to the provisions respecting 
transfer to another flag, the neutral or enemy 
character of a vessel is determined by the flag 
which she is entitled to fly.” The Declaration 
of London was adopted by an Order in Council 
of October 29, 1914, subject to modification which 
did not affect art. 67. 

In May, 1915, a vessel on a Oreek register & 
entitled to fly the Greek flag was seized & was 
claimed by her registered owner, a naturalised 
Greek subject. The Prize Ct. in Egypt in Feb. 
1916, condemned the vessel, finding that claimant 
was not the owner, but that the vessel was owned 
& controlled by the German Govt. Tho claimant 
appealed ; — Held : the Order in Council of Oct. 29, 
1914, so far as it adopted art. 57 of the Declaration 
of London, was not binding upon the Prize Ct. 
under the rule in The Zamora^ No. 1071, poaf, 
since it prescribed & altered the law to be ad- 
ministered .in a Prize Ct. by conflning the test of 
neutral or enemy Character to a single circum- 
stance ; further, a waiverof the Crown’s belligerent 
rights could not be inferred from the terms of the 


I Order, especially in a case of fraud ; therefore 
the tme facts as to the ownership had to be 
inquired into ; upon the evidence, without 
casting any doubt upon the further findings of 
the Prize (^., applt. was not the owner & conse- 
quently could not maintain the appeal. — ^Traj 
Proton, £1918] A. 0. 578 ; 87 L. J. P. C. 114 ; 
118 L. T. 519 ; 34 T. L. B. 309 ; 14 Asp. M. L. 0. 
268, P. C. 

Annotations .—Reid. The Kronpilnzessin Oeoilie* [1919] 

A. C. 964 ; The Kronpiinzessin Victoria, [1919] A. 0. 261. 

, 95. Enemy flag — General rule.] — The In- 

dustrie, No. 91, ante. 

96. Removal of British goods — Special 

order.] — The ONDBRNEEMiNa (1803), 5 Ch. Bob. 
7, n. ; 165 E. B. 678. 

Annotations : — Consd. The Industrie (1854). 1 Eoc. & Ad. 

444. Diatd. The Primus (1854). 24 L. T. O. S. 15. Refd. 

The Hare (1815). 1 Dods. 471. 

97. Ship purchased on account of British 

subject.] — A vessel under a Dutch flag, with a 
Dutch pass, & bound from the Cape of Good Hope 
to St. Helena, America, Amsterdam, or London, 
as the supercargo should consider most eligible, 
but originally purchased by a merchant residing 
at the Cape for the account of British merchants 
desirous of removing their property to their own 
country, by means of which purchase by a 
domicfled Dutch merchant the vessel acquired 
all the advantages of Dutch character. Ship 
condemned. — ^T he Goede Hoop (1811), 2 Act. 
32 ; 12 E. B. 168, P. C. 

Part ownership of neutral .] — See Sub-sect. 

2, A., post. 

98. Neutral flag.] — The Industrie, No. 91, 
ante. 

British ownership .] — See Sub-sect. 2, A., 

post. 

99. British flag.] — The status of the Ionian 
Islands, & their relation to Great Britain, are 
regulated exclusively by the Treaty of Paris of 
Nov. 5, 1816. That constituted them a free & 
independent state, under the exclusive protection 
of Great Britain. The protecting sovereign has 
tho right of making peace or war for them. But 
the intention to place them in a state of war must 
be clearly expressed, as they do not become so 
ex necessitate from Great Britain being at war. 
Great Britain had not declared war for them 
against Bussia. Their trade, therefore, with 
Bussia was not illegal, because they were neither 
British subjects nor allies in the war, , nor enemies 
of Bussia. 

It is not a substantial objection to the inter- 
pretation of the treaty that anomalies arise there- 
from. 

The words ” British vessels ” mean, flrst, all 
vessels properly so called according to our municipal 
law. I^condly, all vessels under the British flag, 
though perhaps not strictly entitled thereto, 
because, oy the Law of Nations, the carrying of 
the British flag stamps on them, as to other nations, 
the British nation^ character, & thirdly, such 
words may mean vessels imder neutral flags, but 
owned by British subjects (Dr. Lushington). — 
The Ionian Ships (1855), 2 Ecc. & Ad. 212 ; 
Spinks, 193 ; 164 E. B. 394 ; syb nom. The 
Lbuoade, 8 State Tr. N. S. 431 ; 25 L. T. O. S. 
312; 1 Jur. N. S. 649. 

Annotation: — Mentd. R. v. Orowo, Ex p, Sekgone, [1910 

2 E. B. 576. 

100. False pass.] — T he^ Hoop (1799), 1 Oh. 
Bob. 129 ; 166 E. B. 122. 

101. .] — The CiTADE de Lisboa (1806), 

6 Oh. Bob. 358 ; 165 E. B. 961. 

102. .] — ^The Eendbaught (1806), 6 Oh. 

Bob. 868, n. ; 165 E. B. 961. 
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Sub-sect. 2. — NATioNAury of Owner. 

A, In General, 

108. Enemy ownership.] — The Twee I^iendbn, 
Frbmeaux’s Case (1784), cited in 3 Oh. Rob. 
at p. 29 ; 166 E. R. 374. 

Annotation : — Consd. The Indian Chief (1801), 3 Ch. Rob. 12. 

104. .] — The Proton, No. 94, ante, 

105. Part ownership by enemy.]— The Susa 
(1799), 2 Ch. Rob. 251 ; 165 E. R. 306. 

106. .]— The Clarissa (1800), cited in 

5 Ch. Rob. at p. 4 ; 165 B. R. 677. 

Annotation: — The Vrow Elizabeth (1803), 5 Ch. 

Rob. 3. 

107. .] — A neutral’s share in a sliip sailing 

under the nag & pass of an enemy is liable 
to condemnation. The cargo shipped under a 
charterparty restored to the neutral charterers. 

Whoever embarks his property in shares of a 
ship is bound by the character of that ship, what- 
ever it may happen to bo (Dr. Lushington). — 
The Primus (1854), 1 Ecc. & Ad. 353 ; 2 Eng. 
Pr. Cas. 290 ; Spinks, 48 ; 24 L. T. O. S. 15 ; 
18 Jur. 934 ; 164 E. R. 203. 

AnnotcUiona .*•— Refd. Tho Industrie (1854), Spinks, 54 ; 

The Marie Glaeser, [1914] P. 218. 

108. .] — The Industrie, No. 91, ante, 

109. British ownership — Ship sailing under 
neutral flag — Subsequent hostilities with neutral 
country.] — The Diana (1806), 6 Ch. Rob. App. 
Note II. ; 165 E. R. 826, P. C. 

Annotation : — Apld. The Industrie (1854), 1 Ecc. & Ad. 444. 

110. .]— The Ionian Smps, No. 99, 

ante, 

111. Ownership by company registered in 
England — Shares held by alien enemies.]— A 

steamship registered as a British ship, which 
before the war was used as a tender at Southamp- 
ton for tho vessels of the Hamburg-American 
Line, was nominally owned by a British co. 
The directors of the British co., who paid nothing 
for their qualification shares, were appointed by 
the Hamburg-American Line, which took from 
them an agreement to conform to its instructions, 
received the profits, & through its nominees owned 
the entire share capital issued by the British co. 
After the outbreak of hostilities between this 
country & Germany the steamship, which mean- 
wMle had been chartered to the Admlty., was 
seized as prize on the ground that she was enemy 
property or the property of a co. controlled by the 
enemy : — Held : the Prize Ct. was bound to look 
bejrond the nominal ownership, <fe the real owners 
bemg the Hamburg-American line, the vessel 
was enemy property, & must be treated like any 
other enemy merchant ship actually in port at 
the outbreak of hostilities. — The St. Tudno, 
[1916] P. 291 ; 86 L. J. P. 1 ; 115 L. T. 634 ; 
13 Asp. M. L. C. 516 : svbsequent proceedings, 
[1918] P.174. 

112. Ownership by neutral company — Shares 
held by alien enemies*] — A ship was on a neutral 
register of shipping & lawfully flying a neutral 
flag, & was owned by a co. duly incorporated in 
a neutral country, of which all the directors & 
shareholders were alien enemies, was managed 
by two alien enemies, residing in the neu&al 
coimtry, & was employed in the import trade of 
an enemy county, her neutral ownership & local 
management being merely for the purposes of 
convenience ; — Held : the whole effective control 
of the ship being in an enemy country, she was 
rightly condemned as prize. — The Hamborn, 


[1919] A. 0. 993 ; 88 L, J. P. 174 ; 121 L. T. 
463 ; 36 T. L. R. 726 ; 14 Asp. M. L. 0. 461, 
P. 0. 

Annotation: — ^Distd. The Kronprlnsessan Margareta, The 
Parana, etc., [1921] 1 A. 0. 486. 

118. Ownership by enemy naturalised in neutral 
country — ^Trading continued in enemy country.] — 
Atychides V, Secretary of State fob India, 
The Kara Deniz, No. 80, ante. 

B. Transfer of Ovmership, 

(a) Before Hostilities. 

114. Transfer shortly before war — Validity of 
purchase by neutral.] — Batten v . R., The Maria 
(1857), 11 Moo. P. 0. 0. 271 ; 6 W. R. 826 ; 14 
E. R. 698, P. 0. 

Annotation : — Refd. The Annie Johnson, The Eronprinses- 
san Margareta, [1918] P. 154. 

116. Ships other than ships of war.] — 

(1) A Russian vessel was sold, bond fide & 
absolutely, by an enemy to a neutral when the 
war between Russia & Great Britain was imminent. 
The vessel was at the time of the sale in the prose- 
cution of a voyage from Libau, an enemy’s port., 
to Copenhagen, a neutral port, where she arrived 
& was taken possession of by the purchaser : — 
Held : the sale, though in transitu, was valid, 
as the transitus had ceased when the vessel had 
come into possession of tho purchaser, which took 
place before the seizure. 

(2) A neutral while a war is imminent, or even 
after it has commenced, is at liberty to purchase 
either goods or ships, not being ships of war, from 
either belligerent, & the purchase is valid whether 
the subject of it be lying in a neutral or an enemy’s 
port (per Cuu.). 

(3) During a time of peace without prospect of 
war, any transfer which is sufficient to transfer 
the property between tho vendor & the vendee, 
is good also against a captor, if war afterwards 
unexpectedly break out. But, in case of war, 
either actual or imminent, this rule is subject to 
qualification, & it is settled that in such case a mere 
transfer by documents which would be sufficient 
to bind the parties, is not sufficient to change the 
property as against captors as long as the ship or 
goods remain in transitu (per Cur.). — Sorensen 
V, R., The Baltica (1858), 11 Moo. P. C. 0. 141 ; 
2 Eng. Pr. Cas. 628 ; 30 L. T. O. S. 342 ; 6 W. R. 
308 ; 14 E. R. 648, P. C. ; revsg, (1855), Spinks, 
264. 

Annotaiiona : — Aa to (1) Consd. The Vesta, [19211 1 A. 0. 
774. Refd. The Benedict (1855), Spinks, 314. Aa to (2) 
Consd. The Tommi. The Rothersand, [1914] P. 251 ; The 
Dirigo, Tho Halllngdal, 11919] P. 204. Aold. The Edna, 
[1921] 1 A. O. 735. Refd. The Noordam (No. 2). [1919] 
P. 255. Aa to (3) Con^. The Tommi, The Rothersand, 
[1914] P. 251 ; The Houthlleld (1915), 85 L. J. P. 78; 
The Kronprlnsessan Margareta, The Parana, etc., [1921] 
1 A. C. 486. Rrid. Baltazzl v, Ryder, The Panaghia 
Rhomba (1858), 12 Moo. P. C. C. 168 ; The United States, 
[1917] P. 30 ; The Vesta. [1921] 1 A. 0. 774. 

116. Necessity for proof of bona fldes.] — 

(1) A purchase purporting to be made just ante- 
cedent to the war by the master, who had before 
sailed in the ship as a Russian subject, can only 
be upheld by indisputable proof that the transfer 
was bond fide, that the money was paid, Sn that 
the purchaser was a neutral subject. 

(2) It is the custom of the ct. where information 
has been acquired in one case to use it in others 
(Dr. Lushinoton). — ^Thb Rapid (1864), Spinks, 
80 ; 2 Eng. Pr. Oas. 317 ; 164 E. R. 424. 

117. Onus of proof.] — (1) Sale of 

enemy’s ship shortly before the war. The onus 
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— ^Teb Bellas (1914), 20 D. L. R. 089. 
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Sect, 3 . — Of ships: Suh-aect, 2, B* (a) <fe (6) i. cfe ii.] 

of giving complete & satisfactory proof thereof 
lies on claimant ; without it the ct. cannot restore. 

A neutral merchant, engagii^ for the sake of 
extraordinary profit in such suspicious transactions 
as the purchase of an enemy’s vessel shortly before 
the war, is bound to give the clearest proof of the 
bona fid^ of the transfer. 

(2) Though the ct., in condemning an enemy 
ship, cannot recognise a lien as against the captor, 
yet the ct. cannot restore to claimants when it 
appears that others who have not claimed have 
a lien or interest in the ship. 

If A. claims a ship as Ms property, & it should 
turn out that he is a trustee for shares in that sMp 
belonging to another person, I cannot restore that 
sMp to A. . . . certfldnly not unless the cestui 
que trust is himself entitled to restitution. There 
ought in such cases to be a claim for a person 
equitably interested (Dr. Lushington). — The 
Ernst Merck (1854), 2 Ecc. & Ad. 87 ; Spinks, 
98 ; 24 L. T. O. S. 303 ; 1 Jur. N. S. 119 ; 104 
E. R. 322. 

118 . Transfer in transitu — Possession 

taken ^before seizure.] —Sorensen v, R., The 
BAI.TICA, No. 116, ante, 

.119. .] — On the day war was declared 

between Germany & Russia, Aug, 1, 1014, an 
English CO. wired to a German co. accepting an 
offer to sell to the English co. two vessels belonging 
t6 the German co. then on the high seas, & flying 
the German flag. On Aug. war was declared, 
between England & Germany, &, on the next 
day, the vessels were detained as prizes by 
collectors of customs in English ports : — Held : 
(1) the nationality of a vessel is determined by the 
flag she is entitled to fly, & at the time of seizure 
that flag was German ; (2) the alleged transfer 
in transitu was invalid, as mere communications, 
wMch may suffice to bind the parties, are in- 
sufficient to change the ownership of the property 
as against captors, whether imminent or actual 
belligerents. — The Tommi, The Rothersand, 
[1914] P. 251 ; 84 L. ,T. P. 35 ; 112 L. T. 257 ; 
31 T. L. R. 15 ; 59 Sol. Jo. 26 ; 13 Asp. M. L. 0. 5. 
Annotations: — As to (2) Reid. Ooutluental Tyre & Rubber 

CJo. (Great Britain) v, Daimler Oo., Same v, Tllllnfir, 11915] 

1 K. B. 893 ; The Poona (1915), 84 L. J. P. 150. 

120. Transfer in contemplation of war — Validity 
— When absolute & bond fide.] — (1) E., a Russian 
subject, shortly before & in contemplation of war 
between Russia & England, sold a ship bond fide 
& absolutely to S., a neutral, taking one-third of 
the price down, it being agreed that E, was to be 
paid the residue out of the earnings of the sMp. 
Before all the price was paid, the ship was seized 
as prize, whereupon S. claimed restoration : — 
Held : S. was entitled to restoration. 

(2) A sale of a sMp absolute & bond fide^ though 
in contemplation of war, or even fiagrante beUot 
is not illegal, but if there is any secret under- 
standing that the ship is to be restored in the event 
of no war breaking out, or of a speedy peace, etc., 
the sale is held void in a prize ct. 

(3) liens, whether in favour of a neutral on an 
enemy’s ship, or in favour of an enemy on a 
neutral’s sMp, are equally disregarded in a ct. of 
prize. 

(4) There seems to be no positive rule that war 
cannot be said to be imminent, unless there be 
an embark or some similar act on the part of the 
coimtry s^ut to be belligerent. — Sorensen R., 


The Ariel (1867), 11 Moo. P. 0. 0. 119 ; 2 Eng. 
Pr. Gas. 600 ; 29 L. T. O. S. 133 ; 6 W. R. 427 
14 E. R. 640, P. 0. 

Annotations :^As to (1) FoUd. The BaltJoa (1858), 6 W. R. 
308. Apld. The Edna, [19211 1 A. 0. 735. Conid. The 
Vesta, [19211 1 A. 0. 774. Reid. The Mlramlohl, [1915] 
P. 71. As to (2) Reid. The Kronprinsessan Marmu^ta, 
The Parana, etc., [1921] 1 A. O. 486. As to (3) ApTd. The 
Odessa, The Woolston, [1916] 1 A. C. 145. Reid. The 
Marie Glaeser, [1914] P. 218 : The Palm Branch, [1919] 
A. O. 272. As to (4) Refd. The Teutonia (1871), L. R. 
3 A. &: E. 394. 

121. Fictitious transfer to enemy subject — 

To avoid capture by enemy.] — A British ship 
fictitiously transferred to Russian merchants to 
prevent her seizure by the Russian authorities, 
while lying icebound in a Russian port at the out- 
break of the war, but seized as Russian property 
by the officers of the customs on her arrival at 
liith, restored to the British owners on payment 
of the seizor’s expenses. — T he Ocean Bride 
( 1854), Spinks, 66 ; 2 Ecc. & Ad. 8 ; 24 L. T. 0. S. 
99 ; 18 Jur. 1031 ; 164 E. R. 277. 

122. Circumstances arousing suspicion — Con- 
tinuance in enemy trade.] — The Jufprouw 
Etrrecht (1799), 1 Ch. Rob. 127 ; 165 E. R. 121. 

123. .] — A purchase shortly before 

the war by the master of the sMp, wMch con- 
tinues in the same trade, is of the most suspicious 
character, & would require stringent proof of the 
actual payment of the money. When it appears 
that the money has not been paid, & that there 
was no bill of sale on board, further proof cannot 
be allowed. — T he Christine (1854), Spinks, 82 ; 
2 Ecc. & Ad. 24 ; 164 E. R. 286. 

Anno'ation : — Coiisd. The Ariel (1857), 29 L. T. O. S. 133. 

124. Ship's papers fraudulently obtained.] — 

The Jufprouw Elbrecht (1799), 1 Ch. Rob. 127 ; 
165 E. R. 121. 

125. Non-payment of purchase-money.] — 

The Christine, No. 123, ante, 

126. .] — The Rapid, No. 116, ante. 

127. — Sorensen v. R., The Ariel, 

No. 120, ante. 

128. Agreement for restoration.] — 

Sorensen v. R., The Ariel, No. 120, ante. 

(6) During Hostilities, 
i. Validity. 

129. Transfer of enemy ship to neutral.] — 

The purchase of vessels in the enemy’s country is 
allowed by England, but a bill of sale must be 
produced. 

It is permitted to neutrals by tliis country to 
purcliase sMps in the enemy’s country (Sir 
William Scott). — The Wblvaart (1799), 1 Oh. 
Rob. 122 ; 165 E. R. 119. 

130. .] — Sorensen v. R., The Baltica, 

No. 115, ante. 

131. Necessity for bona ildes.] — TMs is 

the case of a ship asserted to have been purchased 
of the enemy ; a liberty wMch tMs country has 
not denied to neutral merchants. . . . 

Property so transferred must be bond fide & 
absolutely transferred (Sir William Scott). — 
The Sechs Geschwistern (1801), 4 Ch. Rob. 101 ; 
165 E. R. 649. 

Annototiorw Distd. The Clio (oZiew The WlUlam Pitt) 
0805), 6 Ch. Rob. 67. Consd. The Baltica (1855), Spinks. 
264. Apld. The Ariel (1857), 29 L. T. O. S. 133. Coiisd. 
The Naxos (1920), 123 L. T. 556. Reid. The Vesta, 
[1921] 1 A. C. 774. 

132. .]— The Johanna Emilie, No. 

66, ante. 
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jeot : — Hdd : Uable to confiscation. 
— The Gustava (1813), Stewart, 541. 
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188. ; — J — vessel under Monte Videan 

colours was seized at Liverpool as Bussian. The 
ct. allowed the Monte Videan consul to bring in 
an affidavit as to certain points before it proceeded 
to condemn the ship. The affidavit not being 
sufficient, the ct. refused to grant further time to 
bring in the claim, & condemned the vessel. — 
The Bapida (1855), Spinks, 172 ; 164 B. B. 427. 

184. .] — Sorensen v. B., The Ariel, 

No. 120, ante, 

185. Ship awaiting convoy In neutral 

port.]— The Nieuwb Vriendschap (1780), 6 Ch. 
Bob. 399, n. ; 165 E. B. 977, P. C. 

AmwicUion The Minerva (1807), 6 Ch. Rob. 396. 

136. Necessity for absolute transfer.] — 

A sale made by an enemy to neutrals in time of 
war must be an absolute unconditional sale {per 
Cur.).— The Noydt Gedacht (1799), 2 Ch. Bob. 
137, n. ; 165 E. K. 266. 

137. .] — The Sechs Geschwistern, 

No. 131, ante. 

138. .] — Sorensen v, B., The Ariel, 

No. 120, ante, 

139. In blockaded port.] — The Viai- 

lantia, No. 729, post, 

140. Ship of war.] — Purchase of a ship 

of war from the enemy whilst lying in a neutreJ 
port to which it had fled for refuge, etc., invalid. — 
The Minerva (1807), 6 Ch. Rob. 396 ; 165 E. B. 
975. 

Annotation .-—Reid. The Edna, [1921] 1 A. C. 735. 

141. Voluntary transfer from father to 

son — As advance of portion.] — (1) The voluntary 
transfer of a ship by a father, an enemy, to his 
son, a neutral, as an advance of a portion of his j 
inlieritance is valid if made bond fide, 

(2) I am yet to be informed that the single 
circumstance of having a master of a hostile 
character to command a vessel will destroy a 
claimant’s right to restitution, if he be otherwise 
so entitled (Dr. Lushinoton).— The Benedict 
(1855), Spinks, 314; 4 W. B. 165 ; 164 E. B. 
456. 

142. Transfer to enemy — Fictitious transfer to 
avoid capture.l— The Sally (1800), 3 Ch. Bob. 
179 ; 165 E. B. 428. 

143. Part of purchase-money not paid.] — 

(1) Lien, on freight, & parcel of goods pledged for 
the payment of the purchase -money of the ship, 
not sufficient to found a claim in a prize ct. 

This ship appears to liave been originally an 
American vessel sold to a Spanish merchant at 
Buenos Ayres, & seized on a voyage to tliis country, 
documented as belonging to a Spanish merchant, 

& sailing under the flag & pass of Spain. A claim 
is given^ on behalf of the former American pro- 
prietor, in virtue of a lien which he is said to have 
retained on the property, for the payment of 
the purchase-money ; but such an interest cannot, 

I conceive, be deemed sufficient to support a claim 
of property in a ct. of prize (Sro William Scott). 

(2 ) ^ to the title of property in the goods, which 
are said to have been gomg, as the funds out of 
which the payment for the ship was to have been 
made. That they were going for the payment of 
a debt, will not alter the property. There must be 
something more. Even if bills of lading are 
delivered, that circunistance will not be sufficient, 
^ess accompanied with an imderstanding, that 
he who holds the bill of lading is to bear the risk 
of the goods, as to the voyage, & as to the market 
to which they are consigned, otherwise, though 
the security m^y avail pro tanio^ it cannot be held 
to work any change in the property (Sm William 
Scott). 

(3) Itds said that a part of the purchase-money 


had not been paid. That objection can have 
little weight, since it is a matter solely for the 
consideration of the person who sells, to judge 
what mode of payment he will accept (Sir William 
Scott). — ^The Marianna (1806), 6 Ch. Bob. 24 ; 
1 Eng. Pr. Cas. 618 ; 166 E. B. 837. 

Annotatima :—Aa to (1) Refd. The Ariel (1857), 11 Moo. 
P. C. C. 119. As to (2) Refd. The Ida (1854). Spinks. 26. 
As to (3) Distd. The Christine (1854), Spinks. 82. Refd. 
The Ariel (1857), 11 Moo. P. C. C. 119. OeneraUy, Reid. 
The-Marle Glaesor. [1914] P. 218. Mentd. The Odessa, 
The Woolston. [1916] 1 A. 0. 145. 


144. Transfer to British subject — Under licence 
— ^Bond to restore at end of war.] — Licence to pur- 
chase a ves^l out of the hands of an enemy 
merchant, with a view to recovering a bad debt. 
If vitiated by a bond to restore at the conclusion 
of the war as given by the agent in Antwerp. — 
The Clio (1805), 6 Ch. Bob. 67 ; 166 E. B. 852. 

145. Transfer between neutrals — In blockaded 
port.] — The Vigilantia, No. 87, aiife, 

146. Former enemy ship — Previous sale 

false.] — The Lisette (1856), 7 L. T. 398. 


ii. Circumstances arousing Suspicion, 


147. Employment in enemy trade — Under con- 
trol of former owner.] — The Bernon, No. 169, 
post, 

148. With enemy officers & crew.] — 

The Vigilantia, No. 87, ante, 

149. .]— -This case has been admitted 

to farther proof, owing entirely to the suppression 
of a circumstance, which, if the ct. had known, 
it would not have permitted farther proof to have 
been introdiiced ; namely, that the ship has been 
left in the trade, & under the management of the 
former owner. Wherever tliat fact appears, the 
ct. will hold it to be conclusive, b(3cause, from the 
evtdentia reiy the strongest presumption necessarily 
arises, that it is merely a covered & pretended 
transfer. The presumi)tion is so strong, that 
scarcely any proof can avail against it. It is a 
rule which the ct. flnds itself under the absolute 
necessity of maintaining. If the enemy could be 
permitted to make a transfer of the ship, & yet 
retain the management of it, as a neutral vessel, 
it would be impossible for the ct. to protoct itself 
against frauds. . . . The inadequacy of the price, 
& the chasms appearing in the correspondence, 
are circumstances inconsistent with the probability 
of ownership ; the course of trade has been entirely 
French, without interruption, excepting in one 
voyage to Barcelona ; but even in that instance, 
the vessel returned again to a French port. . . . 

I have no hesitation in condemning this vessel 
(Sir William Scott). — The Jemmy (1801), 4 Ch. 
Bob. 31 ; 165 E. B. 525. 

150. ,]— The Omnibus (1805), 6 Ch. 

Bob. 71 ; 165 E. B. 863. 

151. Neutral country having no sea port.]— 

Where a ship is transferred from an enemy, & 
continues habitually in the enemy’s trade, the 
neutral is not specially entitled to carry on that 
trade, merely because his own country has no 
se^ort. 

Though he had no seaport of his own, the ports 
of other neutral countries were open to him ; & 
if he confines his vessel exclusively to the enemy’s 
navigation, he is liable to be considered as an 
enemy, with respect to the concerns of such a 
vessel (Sir William Scott). — The Endraught 
(1798), 1 Ch. Bob. 19 ; 166 B. B. 81. 

152. Residence of purchaser In enemy country.] 
— The Bernon, No. 169, post, 

158. Transfer with false papers.] — The Vioi- 
lantia, No. 87, ante. 
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Sect 3. — Of ahipa : Sub^sect, 2, B, (b) it ; svb-aect, 
3, Sect, 4 ! Sub-aecta, 1 <£? 2, A,] 

154. Concealment ot Interest of purchaser.]— 
It is clear . . . that there had been such a fraudu- 
lent suppression, & concealment of his interest, as 
must preclude the parties implicated in it, either 
by their own acts, or the acts of their agents, 
from giving further proof ot their interests engaged 
in tlmt transaction {per Cur.). — The GIraaff 
Bbrnstorfp (1801), 3 Ch. Rob. Ill, n. ; 166 E. R. 
404. 

155. Inadequacy of price.] — T he Jemmt, No. 
149, ante. 

156. Non-payment of purchase-money.] — (1) A 
vessel belonging to a Russian, said to have been 
transferred by virtue of a power of attorney to a 
Dane at Messina, then resold by virtue of another 
power of attorney to her master While at Copen- 
hagen in the course of her voyage, condemned as 
never having been bond fide transferred. 

The ct. looks rather for the natural evidence of 
a transaction, such as correspondence, than for 
formal documents. 

(2) The ct. can restore to the claimant only in 
the character in which he claims, & the onus of 
fuU & complete proof lies upon such claimant. — 
The Soglasie (1864), 2 Ecc. & Ad. 101 ; Spinks, 
104 ; 1 Jur. N. S. 47 ; 164 E. R. 3. 

Annotations: — As to (1) Expld. The Otto & Olaf (1856), 

Sjinks, 257. As to (2) Distd. The Odessa (1855), Spinks, 

167. .] — A ship sailing under neutral 

colours, & with neutral papers from a Russian to 
a British port, with a cargo, witlun the time 
granted to Russian vessels by the Order in Council, 
was seized by the custom house officers, & claimed 
by the master as the bond fide purchaser & a 
neutral : — Held : (1 ) the neutral character was 
not established ; (2) the transfer to the master 
was merely colourable, there being no proof of 
payment, & the price being beyond that of the 
purchaser, a master mariner. — The Johann 
Christoph (1864), 2 Ecc. & Ad. 2 ; Spinks, 60 ; 
24 L. T. O. 8. 52 ; 164 E. R. 274. 

Ar^Mion : — As to (2) Refd. The Soglasie (1854), Spinks, 

158. Circumstances indicating fraud — Cargo & 
ship in same ownership.]— The Flora (1807), 6 
Ch. Rob. 360 ; 166 E. R. 962. 


Sub-sect. 3. — Employment of Ship. 


169. General rule.] — (1) The purchase of an 
enemy’s vessel in time of war is liable to great 
suspicion, that suspicion is inci^ased when the 
asserted neutral purchaser appears to be personally 
residing in the enemy’s country at the time of 
sale. 


Still greater suspicion will arise, if the shij 
so purchased immediately engages in the commerce 
of [the enemy], & continues in the hands of the 
[enemy] proprietors (Sir William Scott). 

(2) The employment of a vessel is, in limine 
a point very proper for ingiilry ; for it may imprest 
a national character. \^erever it appears thal 
the pmchaser was in [an enemy country], he musi 
explain the ciroumstcmces of his residence there 
arising from his residence is 
that he is there anitno manendt Sc it lies on l^iyy 
to explain it (Sir William Scott). 

(8) Shall I order further proof ? It is enougl 
w have permitted it once ; the party having hac 
? opportmity of proving his claim, Sc having 
failed to satisfy the ct., it is time to shut the dooi 


(Sir WnuAM Scott).— The Bbbnon (1798), 1 
Ch. Rob. 102 ; 166 E. R. 112. 

Annotations : — As to (2) Held. Bspodto «. Bowden (1857), 

7 E. & B. 703 ; The Mannlngtry, [1916] P. 329. 

160. Trade between neutral country & colonies 
of enemy.] — Trade from the colonies of the enemy. 
Produce of Vera Cruz, going from that settlement 
to Hamburg, the property of neutral merchants, 
restored.— ^The Providentia (1799), 2 Ch. Rob. 
142 ; 166 E. R. 268. 

161. Trading between enemy country & her 
colonies — False destination.] — Colonial trade. 
Voyage from a French colony with false destina- 
tion to Altona, actually to France or Spain. Ship 
& cargo condemned. 

A neutral vessel carrying on the trade between 
the colonies Sc the mother country, under a false 
Sc colourable destination will be subject to con- 
demnation (Sir William Scott). — The Phcenix 
(1800), 3 Oh. Rob. 186 ; 166 E. R. 431. 

Annotation : — Mentd. Forbes v. Forbes (1854), Kay, 341. 

162. .] — A voyage ae asserted from 

Marseilles to Tranquebar, but actually to the Isle 
of B^ance, under pretext of distress, which was not 
sufficiently established : — Held : a voyage origi- 
nally destined from Marseilles to the Isl^ of France, 
Sc as such not entitled to a more favourable con- 
struction than that applied to the coasting trade 
of the enemy imder false papers. — The Two 
Brothers (1811), 2 Act. 38 ; 12 E. R. 171, P. C. 

163. Delivery of cargo In enemy port.] — T he 
JONGE Jeroem (1804), cited in 6 Ch. Rob. at 
p. 283 ; 166 E. R. 777. 

Annotaiicm : — ^Distd.Tbo Liesbot Van den Toll (1804), 5 Oh. 

Rob. 283. 

164. Innocent shipment of enemy goods.] — 

(1) I^of of joint property with the enemy in a 
shipment, subjects such to condemnation. 

(2) If the shipment [of enemy property] be 
innocent it does not affect the ship. — The 
ZuLEMA (1809), 1 Act. 14 ; 12 E. R. 6, P. C. 

'Trading with enemy.] — See, generally, Aliens, 
Vol. II., pp. 162-188, Nos. 330-512. 


Sect. 4.— OF GOODS. 

Sub-sect. 1. — ^Flag or Pass. 

165. Whether conclusive of nationality.] — The 
property of British merchants, even shipped before 
the war, yet if in a Spanish character, & in a trade 
so exclusively peculiar to Spanish subjects as that 
no foreign name could appear in it, must take the 
consequences of that character & be considered 
as Spanish property (Sni William Scott). — The 
Princessa (1799), 2 Ch. Rob. 49 ; 165 E. R. 236. 

166. .] — The Vrow Elizabeth, No. 88, 

ante. 

107. 1 — The Vrebdb Scholtys (1804), 

6 Ch. Rob. 6, n. ; 166 E. R. 677. 

168. Enemy goods on British ship.] — 

The Aldworth (Part Cargo Ex), No. 328, post. 

109 . .] — The Miramichi, No. 190, 

post. 

170 . Enemy goods on neutral ship — 

’Transhipped from enemy vessel.] — Before the out- 
break of war some cases of tea were shipped at a 
Chinese port on a German vessel bound to Ham- 
burg. The tea was consigned to a firm at Bremen. 
War having broken out fiSter the vessel sailed, she 
put into the Dutch port of Padang for refuge, 
where she remained. In May, 1916, the Bremen 
firm sold the tea, which was still lying in the 
German vessel, to a firm of Dutch merchants at 
Amsterdam who paid for the tea, Sc it was tran- 
shipped into a Dutch vessel for cariiage to London, 



Pabt III.— Enemy Character. 


where the buyers intended to sell it through a firm 
of brokers. On the arrival of the Dutch vessel at 
London the tea was discharged & warehoused in 
the Port of London, where it was subsequently 
seized as prize on the ground that it was enemy 
property. The Dutch merchants claimed its 
release on the ground that it was neutral property 
& had not an enemy destination : — Held : (1) as 
according to prize law goods which belong to an 
enemy, when shipped, retain their enemy character 
until they reach their destination, the tea could 
not be transhipped into a neutral vessel with an 
altered destination so as to affect the rights of a 
belligerent ; the transfer to the Dutch merchants 
was invalid ; & the goods still possessed an enemy 
character ; (2 ) the protection afforded to enemy 
goods on a neutral vessel under Art. 2 of the 
Declaration of Paris did not apply to goods tran- 
shipped from an enemy vessel &, even if it did, they 
ceased to have the protection of the neutral flag 
when landed & warehoused & were accordingly 
subject to condemnation. — The Bawean, [1918] 
P. 58 ; 87 L. J. P. 100 ; 118 L. T. 319 ; 14 Asp. 
M. L. C. 255. 

Aiinoiaiion : — Aa to (1) Consd. The Vesta, etc., [19211 1 
A. C. 774. 


Sub-sect. 2. — ^Nationality of Owner. 

A. In General, 

171. General rule — Goods take character of 
owner.]— 'The Twee Fbienden, Fremeaux’s Case 
(1784), cited in 3 Ch. Bob. at p. 29 ; 165 B. B. 374. 
Annotation: — Coiisd. The Indian Chief (1801), 3 Ch. Hob. 

22 . 

X72, .]— The Bachael Mobabeck 

(1792), cited in 3 Oh. Bob. at p. 30 ; 165 B. B. 374, 
P. 0. 

Annotation Consd. The Indian Chief (1801), 3 Ch. Rob. 

22 . 

173 . ,J — The property of an English 

merchant resident in Uolland condemned. 

An Englishman residing & trading in Holland is 
just as much a Dutch merchant as a Swede or a 
Dane would be {per Cur.).— The Citto (1800), 
3 Ch. Rob. 38 ; 165 E. B. 377. 

^ 74 , .] — The Parchim, No. 194, post 

176, How ownership determined — According to 
prize law— Not municipal law.] — The Posteibo, 

No. 251, po.s<. , 11 .. 

473 . J — If a neutral shipper is 

the owner of goods on board a ship which are 
confiscable as contraband & on the same slap 
there are other “ innocent ” goods which ho has 
contracted to sell to neutral consignees the question 
whether the shipper is to be regarded as the owner 
of the “ innocent ” goods must be decided by prize 
law ; & if the result is that the shipper is to be 
regaa’ded as owner, although according to municipal 
law the property in the goods would Imve passed to 
the consignees before the date of seizure as prize, 
the “innocent” goods are also subject to con- 
demnation.— The Parana, [1019] P. 249 ; 89 
L. J. P. 24 ; varied on appeal, snb mm. The 
Kronprinsessan Margabeta, The Parana, etc., 

TheJ^to, Ct^ c. 774 : 

HansBon v, Hamel & Horley, [1922] 2 A. o. 30. 

177. Court looks to equitable title.]— (1) Where 
neutral property is ship^d before the declaration 
of war on board a belligerent’s ship, the biU of 
lading need not describe such property as shipped 
onaccount or at the risk of the neutral. Secua, 
if the neutral property is shipped flagran^ hello. 

(2) The ct. of prize looks to the equitable title 
as well as the legal title to property.— T he Abo 
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(1864), 1 Bcc. & Ad. 347; Spmks, 42 ; 

L. T. O. 8. 6 ; 18 Jur. 966 ; 164 E. B. 200. 

AnnotatUm :—A8 to (2) Gonid. The Miramlobl, [1916] P. 71. 

178. Owner personating enemy -J? 

avoid customs duty.] — The Wandringsman (I77b)» 
Man*. 176 ; 166 E. R. 41. . . 

179. Goods shipped In name of enemy subject.] 
-The Prinoessa, No. 165, ante, 

430. ,] — Pmrther proof inadmissible whew 

a party representing a cargo as Danish to evMe 
the belligerent right of an ally, has by such a 
representation subjected it to be condemi^d as a 
droit to the Crown, more especially if such repre- 
sentation tends to defeat our own belligewnt 
rights. No permission given to the party to dis- 
prove their former allegation as to property. 

The Orion (1810), 1 Act. 205 ; 12 E. B. 78. . 

181. Ultimate risk In British shipper,]— Tl^ is 

a claim of a peculiai* nature for goods sent by 
British subjects to Spain, shipped before hostilities, 
during the time of that situation of the two 
countries, of which it was unknown, even to our 
govt., what would be the issue, between them 
(Sib William Scott). , . i 

The present contract . . . stands as a la'^ul 
agreement, being made wliilst there was neither 
war nor prospect of war. The goods are sent at 
the risk of the shipper. If they hod been Ioot, on 
whom would the loss have fallen but on lum r 
Wliat surer test of property can there be than 
tills? (Sir Willum Scorr).— The Packet db 
Bilboa (1799), 2 Oh. Bob. 133 ; 1 Eng. Pr. Cas. 

209; 165 E. B. 205. ^ ^ 

Annotations 'DitiA. The Abo (1854), 1 Ecc. ^' ^6. W. 
Reid. The 11915] 1 *71 I, 1?® 

Nordic, The Tomsk, The Joaoph W. lordnoy (1916), 32 
T. L. IL 619. 

182. Ultimate risk in enemy.]— T ub Marianna, 

No. 143, ante, ^ . , 

183. Owner resident In country under control 
of enemy.] — I think it is clearly the intention of 
the govt, of this country, publicly expressed, that 
all Spanish property should be treated with the 
utmost possible tenderness, I'he Order in Council 
of July 4, 1808, declares that “ all hostilities 
against Spain on the part of His Majesty, shall 
immediately cease”; here, then, is a total 
extinction of hostilities proclaimed, without any 
exception or limitation whatever. In the third & 
fourth articles of the same Order it is provided, 
“ that all ships & vessels belonging to Spain shall 
have free admission into the ports of His Majesty’s 
dominions, as before the pi’csent hostilities ; & 
that all ships & vessels belonging to Spain, which 
shall be met with by any of His Majesty s ships & 
cruisers, shall be treated in the fwime memner as the 
ships of states in amity with His Majesty.” . . . 
Be the residence of the parties what it may, for 
it docs not very distinctly appear, I can have no 
hesitation in restoring propertj; so employed to 
persons manifesting such dispositions (8^ Will^m 
Scott).— The Santa Anna (1809), 1 Bdw. 180 ; 
165 E R 1074 

Anrwtaiion'.—VUa. (Jero^ldl t,. PoweU. The GeiaBlmo 
(1867), 8 State Tr. N. S. 787. ^ ^ 

184. Property In company registered in England 
-Share held by alien enemies.] — The Poona, No. 

86, ante, rr, rw 

186. Joint property with enemy.] — The Zulema, 
No. 164, ante. 

186 , ,] — The Manningtry, No. 1222, post. 

187. Owner carrying on business In enemy 
country.] — The commercial domicil of a neutral in 
an enemy country imposes enemy character upon 
l^ia property or interest in the business which he 
there carries on. If upon the outbre^ of war he 
wishes to avoid the consequences of that domten 
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Sect. 4 . — Of goods: Sub-sect. 2, A. cfc B. (a) i. & ii., 

& m 

he must within a reasonable interval discontinue 
or dissociate himself from the business. If goods 
are captured at sea before a reasonable interval 
from the outbreak of war has elapsed the Prize 
Ct. in a proper case will take notice of a discon- 
tinuance or a dissociation after the capture & 
will even adjourn the proceedings to give an 
opportunity for a discontinuance or dissociation. 
A shipment of goods after the outbreak of war 
amounts to an election to continue unless it is made 
without the privity of the claimant or as a step in 
discontinuing business or dissociating himself from 
it. — T he Anglo-Mbxican, [1918] A. C. 422 ; 87 
L. J. P. 33 ; 118 L. T. 260 ; 34 T. L. B. 149 ; 14 
Asp. M. L. C. 227, P. C. ; revsg., [1916] P. 112. 
Annotations : — BeM. The Asturian, [1916] P. 150 ; The 

Lutzow, [1018] A. O. 435. 

188. Goods not enemy property at seizure — 
Transfer to enemy prior to writ claiming con- 
demnation.] — Goods which at the date of their 
seizure in prize are not enemy property cannot be 
condemned as enemy goods, although the property 
in them has passed to an enemy before the issue of 
the writ claiming condemnation. — T he Orteric, 
[1920J A. C. 724 ; 89 L. J. P. 209 ; 123 L. T. 448 ; 
16 Asp. M. L. C. 10, P. C. 


B. Transfer of Ouniership. 

(a) Before Hostilities. 
i. In General. 

189. General rule.] — Sorensen v. B., The 
Baltica, No. 115, ante. 

190. Passing of property the test.] — (1) A 
cargo shipped under c.i.f. contract by a neutral to 
a ^rman buyer on a British vessel before the 
declaration of, or imminence of, war between 
Great Britain & Germany held, not to be subject 
to seizure & condemnation by the Prize Ct., the 
properiy in the goods not having passed to the 
enemy subject, nor the documents representing 
the goods taken up by liim, & money having been 
advanced to the neutral seller on the faith of the 
documents by a neutral banker. 

(2) Enemy cargo shipped without any anticipa- 
tion of imminent war, & taken as prize in port or 
at sea after war has intervened, does not escape 
condemnation because it is in a British vessel. — 
The Mibamichi, [1915] P. 71 ; 84 L. J. P. 105 ; 112 
Ii. T. 349 ; 31 T. L. B. 72 ; 69 Sol. Jo. 107 ; 13 
Asp. M. L. C. 21 ; 1 P. Cas. 137. 

AniTMtatiom : — As to (l) Consd. The Odessa, The Cape 
Corso, [1915] P. 52. Distd. The Louisiana, The Nordic, 
The Tomsk, The Joseph W. Fordney (1915), 32 T. L. R. 
619 ; The Annie Johnson, The Kronprlnsessan Margareta, 
[1918] P. 154. Rcld. The Flamenco, The Orduna (1915), 
32 T. L. H. 53; The Hypatia, [1917] P. 36; The 
Kromjriasessan Margareta, The Theii, [1917] P. 114: 
TheParohlm, [1918] A. C. 157 ; /Je Certain Craft Captured 
on the Victoria Nyanza, [1919] P. 83 ; The Palm Branch, 
[1919] A. C. 272 ; The Orteric, [1920] A. C. 724. As to (2) 
Apprvd. The Roumanian, [1916] 1 A. C. 124. 

191. .]— The Treourno, [1916] W. N. 126. 

192. .] — The Gothland, [1916] P. 239, n. ; 

2 P. Cas. 293, n. 

Annotation :~>Di8td. The Palm Branch, [1916] P. 239. 

193. .] — Applts., an American co., made 

an agreement with a German co., whereby the 
latter were to act as applts.* “ selling agents,’* the 
agreement providing that applts. were to be paid 
not what their goods realised on being sold by the 
German co., but an arranged price. Under this 


agreement applts. shipped a quantity of pte lead 
to the German co., & it was seized as prize ; — 
Held : before the seizure applts. had parted with 
the property in the goods to the German co., & 
therefore the ^oods must be condemned. — T he 
Kronpbinzessin Obcilib (Part Cargo Ex) 
(1917), 33 T. L. B. 292, P. C. 

194. How passing of property tested — By 
English law — Under Sale of Goods Act, 1898 
(c. 71). j — (1) The Prize Ct. in determining who is 
Ihe owner of goods shipped imder a contract of 
sale & seized as prize, should do so in accordance 
with the municipal law of England as codified in 
above Act, that law being based upon the mercan- 
tile usages common in their general operation to 
all nations. If the parties contracted with 
reference to a municipal law which is proved to 
differ from the English law, that fact is material 
in considering the intention of the parties as to 
the passing of the property. 

(2) Although property, & not risk, is the test 
of enemy character of goods, the incidence of the 
risk os between buyer & seller is very strong 
indication as to which of them owns the property. 

(3) The property in goods shipped under a con- 
tract of sale made before the outbreak of war can 
pass from the enemy seller to the neutral buyer 
while the goods are in transit after the outbreak of 
war.— T he Parchim, [1918] A. C. 157 ; 87 L. J. P. 
18 ; 117 L. T. 738 ; 34 T. L. B. 53 ; 14 Asp. 
M. L. C. 196, P. 0. 

Annotations: — As to (1) Consd. The Annie Johnson, The 
Kronprinsessan Margrareta, [1918] P. 154. Refd. Ertel 
Bleber v. lUo Tlnto Co., Dynamlt Act. v. Same, Verelnlgto 
Ebnigs & Laurahtitte Act. v. Same, [19181 A. C. 260; The 
Dirigo, The HalUngdal, etc., [1919J P. 204 ; The Kron- 
prinsessan Margareta, The Parana, etc., [1921] 1 A. C. 486. 
As to (2) Bxpld. The Kronprinsessan Margareta, The 
Parana, etc., [1921] 1 A. 0. 486. Refd. The Derfflinger 
(No. 2) (1918), 87 L. J. P. C. 195 ; The Palm Branch. 
[19191 A. 0. 272. As to (3) Distd. The Annie Johnson. 
The Kronprinsessan Margareta, [1918] P. 154. OenerallVf 
Hentd. Eastwood & Holt v. Studer (1926), 31 Com. Caa. 
251. 

195. When foreign law regarded.] — T he 

Parchim, No. 194, ante. 

196. Matter for consideration — ^Delivery of 

bill of lading.] — T he Prinz Adalber-t, No. 1134, 
post. 

197 . Intention of parties.] — The 

Prinz Adalbert, No. 1134, post. 

198. .] — Where goods consigned 

to a neutral consignee are captured on board an 
enemy ship, the question is whether the property 
has passed to the neutral, which must be deter- 
mined by the intention of the parties to the con- 
tract. 

It appeared that it was the intention of the 
parties that the property should not pass until a 
draft drawn by the enemy consignors upon the 
neutral consignees had been accepted by them, & 
the seizure took place before such acceptance : — 
Held : the goods were rightly condemned as 
enemy goods. — T he Derfflinger (No. 2) (1918), 
87 L. J. P. C. 196 ; 118 L. T. 521 ; 14 Asp. M. L. C. 
267, P. C. 

199. Incidence of risk.] — T he Parchim, 

No. 194, ante. 

200. Sale to enemy by neutral^toppage in 
transitu.] — Semble : the failure of an alien enemy 
firm to meet their acceptances given for the price 
of goods shipped to such alien enemy firm by a 
neutral in a British ship does not constitute in- 
solvency, so as to give the neutral a right of 
stoppage in transitu. It is very doubtful whether 
the act of declining to pay an acceptance through 
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190 1. Passing of propeHy ihe test.]^Re The Rappbnfbls (Oaboo Ex) (1914), I. L. R. 42 Calc. 334. 
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bakers because of the outbreak of war could be 
interpreted as ceasing to pay debts in the ordinary 
course of business, so as to give the right to say 
that the fbntn could be “ deemed to be insolvent ” 
within Sale of Goods Act, 1893 (c. 71), s. 62 (3).— 
The Feliciana (1915), 59 Sol. Jo. 546. 


ii. Transfer in transitu. 

201. In time of peace.] — T he Vrow Mar- 
GARETHA, No. 211, post. 

202. .J — A contract in contemplation of 

war, for the transfer of colonial property, in 
transUu, held illegal. 

A change of property in transitu^ by the transfer 
of the biUs of lading, where it is done without any 
view of accommodation to relieve the seller from 
the pressure or prospect of war [is legal]. . . . 
But in time of war it is a vicious contract, being a 
fraud on belligerent rights, not only in the par- 
ticular transaction, but in the great facility which 
it would necessarily introduce, of evading those 
rights beyond the possibility cf detection. . . . 
If the contemplation of war leads immediately to 
the transfer, & becomes the foundati(jn oi a con- 
tract that would not otherwise be entered into on 
the part of the seller ; & this is known to be so 
done, in the understanding of the purchaser, 
though on his part there may be other concurrent 
motives . . . such a contract cannot be held good, 
on the same principle that applies to invalidate a 
transfer m transitu in time of actual war. . . . 
The same fraud is committed against the bel- 
ligerent, not indeed as an actual belligerent, but 
as one who was, in the clear t‘xpect/ition of both the 
contracting parties, likely to become a belligerent, 
before the arrival of the property, which is niade 
the subject of their agreement. The nature of 
both contracts is identically the same, being equally 
to prottict the i)roperty from capture of war — 
not, indeed, in either (;ase, from cai>ture at the 
present moment when the contract is made, but 
from the danger of capture, when it wan likely to 
occur. . . , Both contracts ore framed with the 
same animo fraudandi. & arc justly subjc^ct to the 
same rule (Siu William Scoto).— The Jan 
Frederick (1804), 5 Ch. Rob. 128; 1 Eng. Pr. 
Cas. 434 ; 105 E. R. 721. 

Annotations : — Apld. The Ball lea (185.')), SpiukB, 261; 

The Tummi, The Itothersaud, [16141 B. 251. Consd. 

The Bawcun, [1618] P. .58. Refd. Janaon u. Drloforitoln 

Consolidated Mines, [1902J A. C. 484 ; The Vesta, etc., 

[1921] 1 A. C. 774. 

203. Sorensen v. R., The Baltica, 

No. 115, ante. 

204. .] — The Southfield, No. 6, ante. 

206. In contemplation of war.] — The Jan 
Frederick, No. 202, ante. 

206. War must be with captor.] — T he 

Dak.sa, No. 207, post. 

207. Transfer in pursuance of pre-existing 

contract.] — A transfer of goods at sea induced by 
the tranieror’s apprehension of hostilities between 
the state to which he owes allegiance & another 
state is deemed to be in fraud of the belligerent 
rights of that other state only ; it is not invalid as 
against a capture by a belligerent state allied 
thereto unless it is proved, or to be presumed, that 
it was made in apprehension of war with that 
allied state. 

A presumption arises from the existence at the 
time of the transfer of a general apprehension of 
war with the state of the captors, but can be 
di^harged by showing that the transfer was made 
pursuant to a pre-existing contract. — ^T hb Daksa, 
[1917] A. C. 380 ; 86 L. J. P. C. 130 ; 116 L. T. 


364 ; 33 T. L. R. 281 ; 61 Sol. Jo. 431 ; 13 Asp. 
M. L. 0. 591, P. 0. 

Annotations The Parohim, [19181 A. C. 157 : The 

Kronprinsessaa Margareta, The Parana, etc., [1921] 1 
A. 0. 486. 

(6) During Hostilities. 

208. General rule.] — Sorensen v. R., The 
Baltica, No. 116, ariie. 

209. Absolute transfer — Necessity for delivery.] 

— ^The Vesta, etc.. No. 219, post. 

210. Transfer in transitu — General rule.] — 

The Yong Vrow Adriana (1761), Burrell, 178 ; 
1 Eng. Pr. Cas. 8 ; 107 E. R. 528, P. 0. 

211. .] — Brandies transferred in 

transitu from a Spanish merchant to a neutral, 
before the breaking out of hostilities, restored. 

A mere delivering of the bill of lading . ^ i 
transfers only the riglit of delivery ; but a transfer 
of the bill of lading, with a contract of sale accom- 
panying it, may transfer the property in the 
ordinary course of things, so as effectually to bind 
the parties, & all others. . . . When war inter- 
venes, another rule is set up by the Cts. of Admlty., 
which interferes with the ordinary practice. In a 
state of war, existing or imminent, the property 
shall be deemcMl to continue as it was at the time 
of shipment till the actual delivery ; this arises 
out of the state of war, which gives a belligerent 
a right to stop the goods of his enemy. If such a 
rule did not exist, all goods shipped in an enemy’s 
country, would be protected by transfers which 
it would be impossible to detect. It is on that 
principle held, I believe, as a general rule, that 
property cannot be converted in transitu ; & in 
that sense I recognise it as a rule of this ct. This 
. . . arises out of a state of war, wiiich creates 
new rights in other parties, & cannot be applied 
to transactions originating in a time of peace 
()SrR William S(k>tt). — The Vrow Margarbtha 
(1799), 1 Oh. Rob. 330 ; 1 Eng. Pr. Cas. 149 ; 165 
E. R. 107. 

Annotations : — Apld. Sorensen r. R., The Bultlea (1857), 11 
Moo. P. C. C. 1 4 1 . Consd. The Southllold (1 9 1 5 ), 85 L. J. P. 
78 ; The Bawean, [1918] P. 58 ; The Krouprlnaessan 
Margareta, The Parana, etc., [1921] 1 A. G. 486 ; Tho 
Vesta, etc., [1 921 ) 1 A. 0. 774. R«fd. The Hogloslo (1854), 

2 Kec. & Ad. 101 ; The Mlramlchl, [1915] P. 71 ; The 
United States, [1917] P. ao. 

212. .] — The Twendb Venner 

(1807), 0 Ch. Rob. 329 ; 165 E. R. 951. 

213. .1 — SOREN.SEN V. R., The 

Baltica, No. 115, ante, 

214 . Goods shipped under f.o.b. contract — 

Payment made & documents handed over at port 
of loading — Ship chartered by neutral.] — A 

quantity of goods of a contraband character, 
namely foodstuffs & cattle feeding stuffs, were 
shipped by the American branch of a Frankfort 
linn on neutral vessels consigned to neutral firms 
in Scandinavia. It was alleged on behalf of the 
Crown : (a) that art. 2 of the Declaration of 

Paris was intended only to benefit neutrals & 
therefore an enemy could not claim its protection 
for his goods, or, alternatively, that tho art. did 
not cover goods of a contraband nature even if 
they had not an enemy destination, & that such 
goods therefore were subject to condemnation ; 
(b) that the doctrine of prize law, that property 
cannot pass from an enemy to a neutral during 
transit, applied, & that the goods still remained 
enemy property & therefore were liable to con- 
demnation under (a), or, alternatively, to detention 
until the conclusion of peace or further order under 
tho Reprisals Order in Council of Mar. 11, 1915 : — 
Held : (1) art. 2 of the Declaration of Paris does 
not merely enure for the benefit of neutrals so that 
in effect only the neutral shipowner has the right 



686 Prize Law and Jurisdiction. 


Sect, 4 . — Of goods : Sub-sect. 2, B. (6) / eub-aects. 3 
4,A. 

to complain of the interference with the voyage 
of his vessel by reason of the seizure of the goods 
laden on board ; the art. protects the enemy goods 
themselves. 

(2) In the following classes of cases the doctrine 
that property cannot pass from an enemy to a 
neutral during transit does not apply : — (a) where 
the goods are shipped under an f.o.b. contract on 
a vessel chartered oy the neutral buyer, payment 
to be made against documents at the port of 
lading, & payment is made & all the documents 
handed over before the vessel sails ; (b) where the 
goods are shipped on a general ship, not chartered 
by the buyer, under an f.o.b. contract including 
freight & insurance, or c.i.f. payment against 
documents at the port of loadings & payment is 
made & documents handed over before the ship 
sails ; (c) where the same conditions exist, but 
payment is not made & the documents are not 
handed over till after the ship sails owing to the 
accidents of business & not because there is an 
intention to reserve the jus di^onendi. 

(3) There is no general principle that where 
goods seized as prize are sold, & an order for 
release is subsequently made, the successful 
claima'ints are entitled to interest upon the money 
because the Grown has had the use of it. 

(4) ^u. : whether, in the present state of the 
authorities, a neutral vessel is confiscable for 
carrying a cargo, a substantial portion of which 
is contraband, without knowledge on the part of 
the shipowner of the nature of the cargo. — ^T he 
Diiiigo, The HaixingdaIi, etc., [1910] P. 204 ; 
88 L. J P. 102 ; 121 L. T. 477 ; 35 T. L. R. 533 ; 
14 Asp. M. L. C. 467. 

Annotations: — As to (3) Apprvd. The Falk, etc., [1921] 1 

A. O. 787. Be!d. The Drottning Sophia. [1920] P. 200. 

As to (4) Consd. The Elm, The BjOrustjorue, Bjdmson, 

The AUrod Nobel, [1920] P. 319. 

215. General ship.] — T he 

Dirigo, The Hallingdal, etc.. No. 214, ante. 

216. Payment not made owing to 

accidents of business.] — T he Dirigo, The Hal- 
TJNGDAL, El’C., No. 214, ante. 

217. Transfer in accordance with contract made 
before war — Payment made in ordinary course of 
business.] — The Cathay (1916), 51 L. Jo. 486. 

218. Sale of enemy goods by pledgees.] — A 
British steamship, before the outbre^ of war 
between Great Britain & Germany, left Hankow 
with sundry packages of tallow, shipped by a 
German, & consigned to a British, firm. On 
arrival at Liverpool, after the outbreak of war, 
the consignees declined to take delivery of the 
goods from enemy subjects. Thereupon a 
Japanese bank, which, at the time of shipment, 
had made advances in respect of which the 
shippers were in default, exercised, as indorsees 
& holders of the bill of lading, their power of sale, 
by entering into a contract to sell the goods to a 
British firm. On the seizure of the tallow by the 
customs authorities as pr/ze : — Held : the goods 
must be released to the purchasers, for, when the 
contract of sale was m^e, the enemy pledgors 
lost their right to redeem, thereby ceased to be 
owners. The goods were, therefore, not subject 
to seizure as enemy property. — The Ningohow, 
[1916] P. 221 ; 116 L. T. 654 ; 31 T. L. R. 470 ; 
13 Asp. M. L. 0. 609. 

219. Termination of transitus — ^Delivery of pos- 
session.] — ^A Gennan ship bound to Rotterdam 


with a non-contraband cargo belonging to a co. 
of enemy character took refuge at the outbreak 
of war in the then neutral port of Lisbon. The 
cargo was landed on the quay, & on Portugal 
entering into the war the smp was requisitioned 
by the Portuguese Govt. Subsequently the cargo 
was sold to a neutral co. who shipped it in neutral 
ships for Amsterdam, sending their managing 
director there for the purpose. A clause in the 
contract of sale ^ave the purchasers a right to 
reject the goods if they found them unsuited to 
their manufacturing business. The goods were 
captured on the voyage to Amsterdam ; — Held : 
the clause in the contract did not render the sale 
ineffective as a transfer of the goods to the pur- 
chasers, Sc as they had taken actual delivery at 
Lisbon they were entitled to the release of the 
goods ; the delivery of possession under the 
contract, but not the requisitioning of the German 
ship, terminated the original transitus Sc the 
belligerent right of capture. — The Vesta, etc., 
[1921] 1 A. C. 774 ; 90 L. J. P. 260 ; 126 L. T. 
261 ; 37 T. L. R. 605 ; 16 Asp. M. L. C. 194, P. C. 

220. Sale to neutral by enemy — After seizure 
In prize — Detention under Order in Council.] — 
Under the Reprisals Order in Council of Mar. 11, 
1916, non-contraband goods which were enemy 
property might be detained or sold, Sc if sold the 
proceeds were to remain in ct. until the conclusion 
of peace or further order. By the Treaty of Peace, 
art. 297 (6), signed at Versailles, the German Govt, 
ceded the right to retain Sc liquidate property in 
British or Allied territory which at the coming into 
force of the Treaty beloved to German nationals : 
— Held : goods which after their seizure in prize 
had been purchased by a neutral from their 
German owner. Sc which were ordered to be 
detained under the Order in Council, were not 
liable to be retained under the Treaty of Peace, 
Sc the neutral purchaser was entitled to an order for 
the payment out to him of money which he had 
deposited as a condition to their release. — The 
Oscar II. (No. 2), [1021] 1 A. C. 467 ; 90 L. J. P. 
193 ; 125 L. T. 429 ; 37 T. L. R. 313 ; 16 Asp. 
M. L. 0. 216 3 P. Cas. 860, P. 0. 


Sub-sect. 3. — ^Produce op Enemy Country 
OR Colony. 

221. General rule.] — [Where a contract be- 
tween an enemy and neutral is entered into] if the 
motive is disclosed . . . the duties of neutrality 
may, on the disclosure of such a motive, create 
some new obligations on the neutral pmchaser, 
arising from his relation to the other belligerent ; 
the grand fundamental duty of neutrality being, 
that he is not to relieve one belligerent from the 
infliction of his adversaries’ force, knowi^ the 
situation of affairs upon which the interposition of 
his act would have such a consequence. Neutrals 
may not be bound to inquire very accurately ; but 
if it is clearly declared, either by the fact itself, or a 
fortiorif by express acknowledgments, they are 
bound to take notice of it. Sc regulate their 
conduct accordingly. 

Suppose ... a merchant should, at the be- 
ginning of a war, contract with a belligerent for 
the whole produce of a colony during the war, that 
ipust be held to be an illegal contract ; because 
done evidently with the intention Sc conse(][uence 
of placing that part of the belligerent’s dominions. 


PART 111. ‘SECT. 4 , SUB-BEOT. 8. 

•. Shipment of enemy*8 prod/use — JPretended tnmsfet to neutratr-‘-8hipment condemned.] — Trb Hops (1809), 0. R. 8 A. 0. 828. 
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productions, out of the reach of war & 

!S security, in fraud of the rights 

of the other belligerents. 

A re^dence of agents in the enemy’s country 
h^ not been held generally to impress the 
ctoacter of that country upon the transactions 
of pmcipals resident in a neutr^ country, where 
the transaction itself has been in other respects 
perfectly neutral. Tlie neutrality of the trade 
giaR prevail against the effect of that circumstance. 
But where the trade itself cannot claim to be so 
consmered, & is carried on from the enemy’s 
country, by agents representing the piincipals 
therein, the mere personal residence of the princi- 
pals elsewhere, would hardly protect such a trade, 
so conducted, from being considered as the trade 
of any enemy (Sir William Scott). — The Rends- 
borg (1802), 4 Ch. Reb. 121 ; 165 E. R. 657. 

Sanson w. R.. The Ariel (1857), 11 
Frederick (1804), 5 

^•jI^ot).^128 ; The Tomml, The Rothereand (1914), 84 

222. — .] — Produce of claimants* estate, in 
the cojomes of the enemy, is subject to condemna- 
tion, though it be bond fide the property of 
claimants personally domiciled in neutral coun- 
tries.— The PncENix (1803), 6 Oh. Rob. 20 ; 105 
E. R. 683. 

Ari^mwna Apld. The Asturian, [1916] P. 150. Mentd. 

Forbes v. Forbes (1854), 2 Eq. Rep. 178. 

223. .] — The Vrow Anna Oatharina, 

No. 80, ante. 

224. .] — Condemnation of a shipment of 

the enemy’s colonial produce, though colourably 
transferred to a neutral merchant, & bills given for 
the amount. — The Hope (1809), 1 Act. 43 ; 12 
E. R. 17. 


226. .] — Prior to the outbreak of * war 

between Great Britain & Turkey the Banque 
d’Orient a Greek co. having a head office at 
Athens & a branch at Smyrna, shipped on board 
the British steamship ** Asturian ” at Smyrna a 
quantity of sultanas in boxes, which were con- 
signed to their order at Liverpool. The sultanas 
were the produce of a vineyard owned by the 
Banque d’Orient at Magnessia, near Smyrna. 
After the declaration of hostilities the sultanas 
were seized at Liverpool prize : — Held : ques- 
tions of commercial domicil, & the effect of the 
Turkish Capitulations, & their alleged abolition 
before the war by the Sublime Porte, were im- 
material, & the goods, being the produce of land 
situate in an enemy country, must be confiscated 
as enemy property, although shipped before war. — 
The Asturian, [1916] P. 150 ; 86 L. J. P. 220 : 
114 L. T. 1136 ; 13 Asp. M. L. C. 376. 


Sub-sect. 4. — ^Property in Transit to or from 
E iOTfY Country. 

A, Before HostUities. 

226. Goods In transit from enemy country — 
Property of British subject.] — liiE Victoria 
(1781), 1 Ch. Rob. 206, n. ; 165 E. R. 149, P. 0. 
AnnoiaHon Beld. The Hoop (1799), 1 CJh. Rob. 196. 

227. .] — The Abo, No. 177, ante, 

228. Validly sold to neutrals.] — The 

Vrow Anna Catharina, No. 89, ante. 

Valid transfer In transitu.] — Part III,, 
Sect. 4, sub-sect. 2, B. (a) ii., ante. 

229. Goods in transit to enemy country — Pro- 


perty of British subject under contract of sale.] — 

The Packet db Bilboa, No. 181, ante. 

230. .] — (1) It is not every act of disguise- 

ment, nor every deviation from truth, in the 
form^ papers, that preclude the parties from 
farther proof (Sm William Scott). 

(2) This cargo was going in time of war to the 
port of a belligerent, there to become the property 
of the belligerent immediately on arrival, & the 
legal consequence of condemnation would on that 
ground alone attach upon it (Sir William Scott). 
— ^The Anna Catharina (1802), 4 Ch. Rob. 107 ; 
165 E. R. 652. 


B. During Hostilities. 

231. General rule.] — A number of parcel post 
packages were seized under the Reprisals Orders in 
Council of Mar. 11, 1916, from the parcels mail of a 
Danish steamship bound from Copenhagen to New 
York as being goods of enemy origin & also as 
enemy property. The goods, which were manu- 
factured in Germany & left the factories after the 
date of the Reprisals Order, had been ordered, & 
payment made, by various firms in America before 
the date of the Order, & in some cases before the 
outbreak of war. It was contended on behalf 
of these firms that the goods when seized were 
neutral goods as the property X)assed to tlie 
purchasers when the goods left the factories : — 
Held : in time of war goods shipped from an enemy 
country to a neutral country, or from a neutral to 
an enemy country, are regarded as enemy pro- 
perty, qua the rights of belligerent captors until 
delivery, & it makes no material difference that at 
the one end or the other there is a transit by land. — 
The United States, [1917] P. 30 ; 86 L. J. P. 62 ; 
116 L. T. 19 ; 33 T. L. R. 134 ; 13 Asp. M. L. C. 
568 ; 2 P. Oas. 390. 

Annotations .'—GomA. The United States (No. 2) (1917), 2 
P. Cas. 525 ; The Noordain (No. 2), [1919] P. 256. Reid. 
The Vesta, etc., [1921] 1 A. C. 774. Mentd. The United 
Sta(>e8, [1920] P. 430. 

232. Goods in transit from enemy country.] — 

The St. Louis (alias El Allessandro) (1781), 
cited in 1 Ch. Bob. at p. 204 ; 165 E. B. 149, H. L. 
Annotaiian : — Reid. The Hoop (1799), 1 Ch. Rob. 196. 

233. .] — The Aurora (1802), 4 Ch. Rob. 

218 ; 165 B. R. 591. 

234. .]— The Posteiro, No. 251, post. 

235. Enemy colony.] — Escott v. Captor 

(1781), 1 Bos. & P. 349, n. ; 126 B. R. 945, P. C. 

236. .] —The I^ovidentia, No. 160, 

ante. 

237. Capitulation before capture.]— 

The Nbgotib en Zbevaart (1782), cited in 1 Ch. 
Rob. at p. Ill ; 165 E. R. 115, H. L. 

Annotationa : — ^FoUd. The Danokebaar Afrioaan (1798), 1 
Ch. Rob. 108. Consd. The Horstelder (1799), 1 Ch. Rob. 
113 ; Sorensen r. R., The Baltloa (1858), 11 Moo. P. C. O, 
141. Refd. The HUding (1920), 37 T. L. R. 199; The 
KronpriueesHan Margareta, The Parana, etc., [1921] 1 
A. C. 486. 


238. .] — Property sent from a 

hostile colony cannot change its character in 
transitu although the owners become British 
subjects by capitulation before capture. — ^T hb 
Danokebaar Afrioaan (1798), 1 Ch. Rob. 107 ; 
1 Eng. Pr. Cas. 74 ; 165 E. R. 114. 

Annotalima: — Conid. The Herstelder (1799), 1 Ch. Rob. 
114 ; Sorenson v. R., The Baltloa (1858), 11 Moo. P. 0. 0. 
141 : The Naxos (1920), 123 L. T. 666. RMd. The Carl 
Walter (1802), 4 Ch. lb)b. 207 ; The Soglasio (1854), 
2 Eoo. & Ad. 101 ; The Eliding (1920), 37 T. L. R. 199 : 
The Kronprinseasan Margareta, The Parana, etc., [1921] 
1 A. 0. 486 ; The Vesta, eto., [1921] 1 A. O. 774. 


PART III.SB0T. 4, SUB-SECT. 4.-~B. 

882 i. Goods in transit from enemy 
coun^.]— Where goods were brought 


in a neutral ship from a port belonging 
to the enemy to a Britlsn port tor the 
purpose of belxig sold at the latter 
port on behalf of the enemy : — Held : 


the goods should be condemned. — 
BTOBES FBOM LUDEBnZBUOHT, [1916] 
J. D. R. 171. 
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Sect, h] 

239. To enemy colony.] — (1) The 

is the only authority of this species admitted & 
respected by the ct. for reasons too obvious to 
require a particular notice (Sm William Scott). 

(2) It would be an extention of this i^e of 
infection not justified by any former application 
of it to say, that after the contraband was actuafiv 
withdrawn, a mortal taint stuck to the goods with 
which it had once travelled, & rendered them 
liable to confiscation even after the contraband 
itself was out of its reach (Sib William Scott). 

(3) I am not authorised ... to restore goods, 
although neutral property, passing in direct 
voyages between the mother country of the enemy 
& its colonies (Sir William Scott). — The 
Immanuel (1709), 2 Ch. Bob. 186; 1 Eng. Pr. Cas. 
217; 166E. B. 284. 

240. .] — The Anne (1801), 3 Ch. 

Bob. 01, n. ; 166 E. B. 397, n. L. 

241. Effect of touching at inter- 

mediate port.] — The Essex (1805), cited in 6 
Ch. Bob. at p. 368 ; 166 E. B. 808, P. C. 

Congd. The Maria (1805), 6 Ch. Rob. 365 ; 

Tho WlUlam (1806). 6 Ch. Rob. 385. 

242. To colony of another enemy.] — 

The Bose (1799), 2 Ch. Bob. 206 ; 165 E. B. 291. 

243. Bullion sent In payment of goods.] — 

Silver going from a French port to Hamburg ; 
proof required that it was for cargoes already 
received. 

What the ct. must require is to be satisfied that 
it was going in payment for cargoes already 
received in hYance. For U is pretty notorious 
that the French have been in such bad credit 
during this war, as to be obliged to remit bullion 
for their purchases beforehand. If that was to 
appear to have been the case in this instance, the 
silver must be condemned as French property 
(per Cur.). — The Carolina (1799), 1 Ch. Bob. 305 ; 
165 E. B. 186. 

244. Freight & earnings accounted for.] — 

Sentence of condemnation reversed in consequence 
of the shipper in the enemy’s country fairly 
accounting to the neutral owner for the whole 
freight & earnings of the vessel. — The Titus 
(1809), 1 Act. 18 ; 12 E. B. 7, P. C. 

245. Loaded before outbreak of war,] — 

Cargo belonging &> consigned to claimants, a tan 
carrying on business in Chile, was laden on board 
a neutral vessel at Hamburg before the outbreak 
of war. The vessel sailed after the outbreak of 
war. She had to put into a Norwegian port for 
repairs, where she remained until Mar. 23, 1916. 
She then resumed her voyage to Cliile. On Apr. 5, 
she was stopped by a British patrol vessel & sent 
into a British port, where the cargo was ordered 
to be discharged under art. IV. of the Reprisals 
Order in Council of Mar. 11, 1916, as being cargo of 
enemy origin laden on board a vessel which sailed 
from a ijort other than a German port after Mar. 
1, 1915. The ct. ordered tho goods to be released 
on the ground that the vessel must be dealt with by 
reference not to art. IV., but to art. II. of the Order, 
which provides that no vessel which sailed from a 
German port after Mar. 1, 1916, shall be allowed to 
proceed on her voyage with any goods on board 
laden at such port ; & that, as she sailed from a 
German port before Mar. 1, she was immune from 
the obligation to discharge her cargo. The cargo 
owners claimed damages & costs on the ground 
that the seizuije & detention of their goods was 
unlawful ; — Held : the claim must be disallowed. 
The legal question at issue was of importance & 
not easy to decide, & the obligation to pay damages 


& costs should not be imposed upon the Crown 
as a consequence of the mistaken construction 
placed upon the Order in Council. — The Sigurd, 
[1917] P. 260; 87 L. J. P. 14; 117 L. T. 639; 34 
T, L. B. 16 ; 62 Sol. Jo. 36 ; 14 Asp. M. L. C. 163. 

246. Export through neutral port.] — 

Goods belonging to a firm having its principal 
place of business in the United States & a branch 
m Germany were sent by the German branch to 
Copenhagen & thence dispatched by parcels post 
to the New York house. They were subsequently 
seized on board the Danish snip United States « 
discharged in a British port under the “ Reprisals ” 
Order in Council of Mar. 11, 1916. On behalf of 
the New York house it was contended that at the 
time of “ shipment,” that is, when put on board 
ship at Copenhagen, the property had passed to 
them & therefore was in a neutral firm : — Held : 
transit begins where the goods commence their 
journey & not at the place where they are first 
placed on board ship ; & according to the well 
established principle of prize law governing the 
passing of property while in transitu the goods were 
not merely of enemy origin, but remained the 
property of the enemy branch, & as such must be 
ordered to be sold & the proceeds paid into ct., 
there to be detained to be dealt with at the con- 
clusion of peace. — The United States (No. 2) 
(1917), 2 P. Cas. 525. 

Annotation f — CoDSd. The Dirigo (1919). 88 L. J. P. 192. 


247. 


Transhipment into neutral vessel.] - 


The Bawean, No. 170, ante. 

248. Goods in transit to enemy country — For 
delivery to enemy.] — Property going to be de- 
livered in the enemy’s ’country, and under a con- 
tract to become the property of the enemy immedi- 
ately on arrival, if taken in transitu, is enemy’s 
property (per Cur.). — The Sally (1795), 3 Ch. 
Bob. 300, n. ; 165 E. B. 471, P. C. 

Annotations: — ^Folld. The Atlas (1801), 3 Ch. Rob. 300. 

Apld. The Anna Catharina (1802), 4 Ch. Rob. 107. Reid. 
The Atalanta (1808), 6 Ch. Rob. 440 ; Tho MiramicM, 
119151 P. 71 ; The Louisiana, Tho Nordic, The Tomsk, 
The Joseph W. Fordnoy (1916), 32 T. L. R. 619. 

249. .] — The Anna Catharina, No. 

230, ante. 

250. .J — The United States, No. 


231, ante. 

251. .] — (1) The question of the 

ownership of goods carried by sea in time of war 
must be determined in accordance with doctrines 
of prize law & not of municipal law. The same 
rules for determining ownership must be applied 
when the doctrine of contagion or infection is 


invoked. 

(2) It is an established rule of prize law that 
goods seized in transitu during war & contracted 
to become on delivery the property of the enemy, 
are to be regarded as enemy property, even though 
the shippers, who have the strict legal ownership 
according to municipal law, are admittedly 
neutrals. Conversely, goods shipped by an enemy 
to a neutral are regarded as enemy property until 


actual delivery. 

(3) A partner in a house of trade in an enemy 
country is, as to the concerns & trade of that 
house, deemed to be an enemy, & hia share in such 
trade is liable to confiscation notwithstanding his 
own residence in a neutral country. 

(4) Where a person has interests in both an 
enemy & a neutral house of trade, & the transac- 
tions of the two are mixed up, the ct. will not 
unravel the tangle. The duty of so doing rests 
on the claimants, & if they fail they must suffer 
the consequences. — ^T he Postbibo (1917), 3 P. Caa 
276. 

annoio^ioTW to (1) FoUd. TLe Antweipen. [1019] P. 

252, n. ; The Parana. [1010] P. 240. 
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262. .] — Under contracts of sale c. A; f. 

Gothenburg net cash against documents on 
arrival at Gothenburg & subject to the opening 
of a confirmed credit by the buyers through a 
Swedish bank, a number of bags ot colfee, marked 
with the initials of the buyers, a Gothenburg firm, 
were shipped at Santos on two neutral vessels to 
be delivered according to the bills of lading, which 
were in the buyer’s name at Gothenburg. The 
letter confirming credit was sent by the Swedish 
bankers to the nominal shippers at Santos, the 
real shippers being the Santos branch of a Hamburg 
firm, the credits to be available on the shippers’ 
sight drafts on the bank accompanied by bills of 
lading & invoices. The insurances were effected 
by the buyers, the drafts & documents were 
forwarded from Santos & presented to the Swedish 
bank for payment, but in each case this was 
effected after the date of the seizure of the goods as 
prize. Tlie buyers alleged that the property had 
passed to them on shipment : — Held : according 
to prize law, if the real shippers were to be regarded 
as enemy traders, the goods would be treated as 
enemy goods during transit, & if as neutral traders 
& the goods were destined for the use of, or to be ' 
at the disposal of, the Hamburg firm on arrival in 
Sweden, they would be treated as enemy goods 
whether the legal property according to municipal 
law remained in the shippers or not. — The Annie 
Johnson, The Kronprinsessan Margareta, 
11918] P. 154 ; 87 L. J. P. 127 ; 118 L. T. 721 ; 14 
Asp. M. L. C. 301. 

253. From enemy colony — False destina- 

tion.] — Colonial trade, on the part of neutral 
merchants, on a destination between the colony & 
the mother country, pronounced illegal. Cargo 
condemned. 

If it should appear that this cargo was actually 
going from the colony to the mother country, on a 
real destination to Amsterdam, I shall hold myself 
bound to pronounce this cargo subject to con- 
demnation . . . the trade between the colony & 
the mother country in Europe, being opened by the 
enemy for his own relief under the pressure of war, 
cannot innocently be undertaken by a neutral ; 
nor without the hazard of rendering him liable to 
be considered as giving immediate aid & adherence 
to that belligerent, tc^ the unjust disadvantage of 
his adversary (Sir William Scott). — ^Tiie Nancy 
(1800), 3 Ch. Hob. 82 ; 105 E. R. 394 ; affd. 
(1803), 6 Ch. Hob. p. ix, P. C. 

254. -- — .] -The PHcenix, No. 101, 

ante, 

255. .] —It is certainly true that a 

continued voyage from the colony of the enemy to 


the mother country, or to any other ports but 
those of the country to which the vessel belongs, 
will subject the car^ to confiscation ; & the only 
point which the ct. has to decide is, whether the 
voyage in question is to be considered as a con- 
tinued voyage or not. It is a question in its 
nature subject to very considerable difficulties in 
particular cases ; & one on which the ct. must 
exercise its judgment with great caution on the 
special circumstances which compose the sub- 
stance of each case, & with great care not to 
attribute more weight to any particular fact than 
what it justly demands (Sm William Scott). — 
The Maria (1805), 5 Ch. Rob. 364 ; 1 Eng. Pr. 
Cas. 495 ; 165 E. H. 806. 

256. From colony of another enemy.] — 

Colonial trade from the colony to the mother 
country. Diversions by capture of a French 
privateer towards a E^nch port. Such com- 
pulsory diversion will not defeat the illegality of 
the original voyage. 

This deviation being to a French port, it would 
be a voyage from the colony of one enemy to the 
mother country of an allied enemy . . . which is 
attended with un distinguishable consequences as 
to the cargo (Sm William Scott). 

In cases of contraband, the offence of carrying 
the cargo is in its own nature as great as the 
offence of sending it : but yet a relaxation has in 
ordinary cases been introduced in favour of the 
ship where the cargo is not the property of the 
same owner. Here the ship & cargo belong to the 
same person, the offence being equally known, 
it would be impossible to find any distinction 
in principle, why the same iienalty would not 
attach on both (Sir Wujjam Scott). — Tub 
Minerva (1801). 3 Ch. Hob. 229 ; 1 Eng. ]?r. Cas. 
301 ; 165 E. H. 446. 

Annotation : — Befd. The Vrow Honrica (1803), 4 Oh. Rob. 

343. 

257. On enemy ship.] — (1 ) A captor is 

not entitled to freight from the owners of cargo 
which lias been brought before the Prize Ct. & 
released, unless the cargo has been carried to its 
port of destination according to the intent of the 
contracting parties. 

(2) According to prize law, goods on an enemy 
vessel consigned to an enemy port are primd fame 
enemy goods, & the onm is on claimants who 
allege that the goods belong to them, as neutrals, 
to satisfy the ct. with clear evidence. — T he Roland 
(1915), 84 L. J. P. 127 ; 31 T. L. H. 357. 

Transfer of ownership in transitu.] — See Sub- 
sect. 2, B. {a) ii., ante. 

Trading with the enemy.] — See, generally. Aliens, 
Vol. II., pp. 102-188, Nos. 330-512. 


Part IV.- 

Sect. 1.— IN GENERAL. 

258. Who may capture — Non-commissioned 
ship.] — Non-commissioned captor rewarded. — ^T hb 
Haase (1799), 1 Ch. Rob. 286 ; 165 E. R. 179. 

.J — See Part II., Sect, 4, sub-sect. 3, 

ante, 

259. Any subject of the Crown.] — The 

Johanna Emilib, No. 66, anU, 

260. Any authorised ship.] — (1) During 

the contest, destruction is necessary & lawful ; but 
it is contrary to every principle of the law of 
nations, that, after the contest has ceased, hostile 
& destructive force should still be continued 
(Sir William Scott). 


-Capture. 

(2) They [a King’s ship & a privateer] both 
represent the public force of the country, & are 
both armed with public authority. The privateer 
coming up first had a right to take possession, & 
if resistance had been offered by the French 
captain it would have justified any violent con- 
sequences that might have ensued. The enemy 
has not a liberty of choosing to whom he will 
surrender ; when the surrender is once compelled, 
he is bound to submit to the first armed cruiser 
tliat comes up (Sm William Scott). — The 
Mabiamne (1803), 6 Oh. Rob. 9 ; 165 B. R. 670. 

261. Convoying ship.] — ^A convoying ship 

may make a prize as well as any other of His 
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Sect* 1. — In general. Sects, 2, 3 <£: 4 ; Sub^aect* IQ 

Majesty's ships, provided the capture can be 
effected without deserting the care of the convoy ; 
& there is no more objection in the case of a 
convoying ship to constructive than to actual 
capture. — The Galen (1814), 1 Dods. 429 ; 2 
Eng. Pr. Gas. 199 ; 165 B. B. 1306. 

262. Prize manned by prWe crew.] — The 

detaching a prize crew after capture to take charge 
of to bring a prize & its native crew of prisoners 
of war safely to a port of the captors, is essentially 
a warlike naval operation. A merchantman, on 
lawful capture by a belligerent vessel, & whilst 
held by a naval prize crew detached from that' 
vessel, is in the actual possession of the Govt, 
of her captors. Her prize crew are still pajrt of 
the crew of the belligerent vessel, share in capture 
made by that vessel, & may make lawful captures 
whilst on board the prize. The prize, therefore, 
ceases to be a merchantman, & becomes a vessel 
engaged in the naval operations of her captors. 
A British steamtug was sent by her owners, Her 
Majesty being neutral, to tow such a vessel from 
British waters to the waters of her captors, the 
tug owners knowing that she was a prize ; the tug 
performed the towage service : — Held : the towing 
was assisting in a warlike naval operation, & that 
the sending the tug for that purpose was a des- 
patching for the purpose of taking part in the 
naval service of a belligerent within the meaning 
of the Foreign Enlistment Act, 1870 (c. 90), s. 8 (4), 
& the tug was therefore forfeited to the Crown. — 
The Gaunttjet, Dyke v. Elliott (1872), Ju B. 4 
P. C. 184 ; 8 Moo. P. C. C. N. S. 428 ; 41 L. J . Adm. 
65 ; 26 L. T. 45 ; 20 W. B. 197 ; 1 Asp. M. L. 0. 
211 ; 17 E. B. 373, P. 0. 

Annotation: — Mentd. Palmer v. Hutchinson (1881), 6 App. 
Oas. 619. 

263. Priority of right — In first comer.] — 

The Mahiamne, No. 260, ante, 

264. Title of captor — Relation back to time of 
seizure.] — (1) Wliere a neutral ship carrying 
contraband of war, insured against perils of the 
sea, “ warranted however “ free from capture, 
seizure, & detention,” was captured by a belli- 
gerent cruiser wrecked in her captor’s hands & 
subsequently condemned by a Prize Ct : — Held : 
there was a total loss by capture & the captor’s 
title related back to the time of seizure. 

(2) Enemy vessels stand in some respects on a 
different footing from neutral vessels in regard to 
the laws of prize. Carriage of contraband to a 
belligerent port does not impart an enemy character 
to a neutral ship. She cannot lawfully be de- 
stroyed nor her crew treated as prisoners of war. 
Carriage of contraband is not unlawful, as is aiding 
an enemy in an ex^dition. It is only an ad- 
venture which the offended belligerent may, if he 
can visit with the penalty of capture & con- 
demnation by a Court of Prize (Lord Lore- 
burn, C.). — ^Andersen v. Marten, [1908] A. C. 
334 ; 77 L. J. K. B. 950 ; 99 L. T. 254 ; 24 T. L. B. 
775 ; 52 Sol Jo. 680 ; 11 Asp. M. L. C. 85 ; 13 
Com. Caa. 321, H. L. 

Annotations: — As to (1) Refd. Polurrian S.S. Oo. v. Young, 
ri9151 1 E. B. 922 ; lioura Sc Forgas v, Townend, [1^] 

1 E. B. 189. OmeraUy, Mentd. Leyland Shipping Oo. 

V. Norwich Union Insoe. Soo., [1918] A. O. 350 ; Britain 
S.S. Oo. V, R., Green v, British India Steam Naylgatlon 
Oo., British India Steam Navigation Oo. v, Liverpool Sc 
London War Risks Insoe. Aitooon., [1921] 1 A. 0. 99. 

265. Seizure on suspicion — Release without 
judicial record of seizure — Subsequent seizure.] — 
A ship under neutral colours sailed from a Busman 
port, bound with a cargo to Hull within the time 
granted tp Russian vessels to sail, was seized on 
her arrival at Hull on suspicion of being Russian, 


was immediateljT released as protected by the 
Order in Council, remained at Hull six months 
after the discharge of her cargo, & was then again 
seized : — Held : the seizure not having been 
judicially recorded was no bar to the second. — ^T he 
Odessa (1855), Spinks, 208 ; 2 Eng. Pr. Cas. 462 ; 
164 E. B. 428. 

AnnotaHon: — Refd. The Leuoade (1855), 2 Eoo. Sc Ad. 
228. 


Sect. 2.--WHAT AMOUNTS TO CAPTURE. 

266. General rule.] — Capture consists in com- 
pelling the vessel captured to submit to the will of 
the captor. Hauling down the flag by a merchant 
ship, even in conjunction with stopping her engines 
as ordered, is not an unequivocal act of sub- 
mission. Four German ships were captured in 
Dutch territorial waters, the violation of neutrality 
being inadvertent. The ships were requisitioned 
for the use of the Crown under an order of the 
Prize Ct. made under Prize Ct. Rules, 1914, Ord. 
29, upon the usual undertaking to pay the appraised 
values into the Prize Ct. Two of the ships while 
so requisitioned were sunk by German submarines. 
By the Treaty of Versailles, made at the con- 
clusion of the war, Holland not being a party 
thereto, Germany recognised the validity of orders 
of the I^e Ct., & made to the Allied & Associated 
Powers certain cessions of ships & of other property 
of German nationals in the territories of those 
powers. On a claim by the Dutch Govt, for 
restoration of the ships to Dutch waters, or for 
their appraised values, with compensation for their 
user : — Held : (1) the Dutch Govt, was entitled to 
have the two ships which remained afloat returned 
to Dutch waters, free of expense, & to receive the 
appraised values of the two sunken ships, but not 
compensation for user of the ships ; & the above 
stated rights of the Dutch Govt, in the Prize Ct. were 
not affected by the provisions of the treaty. (2) A 
requisition order, imlike a decree for condemna- 
tion, is not a judgment in rent ; it does not purport 
to aiXoct the property in the ship or goods. — The 
Pellworm, [1922] 1 A. C. 292 ; 91 L. J. P. 102 ; 
126 L. T. 780 ; 38 T. L. B. 338 ; 15 Asp. M. L. C. 
470 ; 3 P. Cas. 1053, P. C. ; varying, [1920] P. 
347. 

Annotation : — Chnerally, Refd. The Dussoldorf, [1920] A. C. 

1034. 

267. Taking possession — With knowledge of 
enemy ownership of goods — Animus caplendl pre- 
sumed.] — ^Possession is taken by British subjects 
on information that it was French property, & it 
must therefore be presumed to have been done 
with a complete animus capiendi (Sir William: 
Scott). — ^The Amor Pabbntum (1799), 1 Ch. Rob. 
303 ; 165 B. R. 185. 

268. Not essential to capture.] — L a Espe- 

RANZA, No. 55, ante. 

269. Without formal notice of seizure.]— 

Netherlands American Steam Navigation Co. 
V. Procurator General, No. 1014, post, 

270. Boarding by whole crew of stranded 

frigate.] — The Jongb Jacobus Baumann (1799), 
1 Ch. Rob. 243 ; 165 E. B. 164. ' 

271. Boarding by prize master only-^Voluntary 
promise to enter British port.] — The Resolution 
(1805), 6 Ch. Rob. 13 ; 165 E. B. 833. 

272. Constructive capture — Letter from customs 
officials — Informing master of detention.] — The 
Roumanian, No. 291, post, 

278. Agreement to 'hold vessels at dis- 

posal of Prize Court.] — ^A German co. carried^on 
at Port Said the business of coaling steamers, A; 
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for that purpose owned lighters, tugs, & motor 
boats. The tugs were capame of open sea voyages, 
but were used exclusively in harbour ; none of the 
other craft were capable of taking the open sea. 
Prior to Apr. 1916, the co. had carried on the 
business under licence. In that month the 
General Officer Commanding revoked the licence, 
& appointed a liquidator of the business, who 
thereafter had possession of the craft so far as they 
were not in use by the naval & military autho- 
rities. In July, 1916, the Procurator, intending 
to take proceedings in prize, informed the liqui- 
dator that he should apply for an order for sub- 
stituted service on the liquidator. It was agreed 
between them that uiion proceedings being taken 
the liquidator should continue to hold the craft 
at the disposal of the Crown & the Prize Ct. Tlie 
craft were all in the Suez Canal or its ports. A 
writ claiming condemnation was issued, & by order 
was served on the liquidator. No objection was 
raised at the trial or upon reaps.’ case upon the 
appeal that there had not been a seizure :--Held : 
(1) there had been a sufficient seizure to give the 
Prize Ct. jurisdiction ; (2) the seizure was not a 
breach of art. 4 of the Suez Canal Convention, 
& had it been so the seizure would not have been 
bad. — Procurator in Egypt v. Deutsches 
KoHiiBN Depot Gesellschapt, [1919] A. C. 291 ; 
88 L. J. P. C. 37 ; 120 L. T. 102 ; 35 T. L. R. 159 ; 
14 Asp. M. L. C. 384 ; 3 P. Cas. 264, P. 0. 
Annotaiiom : — Aa to (1) Retd. The Orterlc, [1920] A. 0. 724. 

Generally, Refd. Re The Aulchab, [1919] P. 329 ; The 

Blonde, [1922] 1 A. 0. 313. 

274. Hauling down flag — & stopping engines.] — 

The Pellworm, No. 266, ante. 


Sect. 3.— TIME OF CAPTURE. 


275. Before declaration of hostilities— Retroac- 
tive force of declaration.] — Hostilities against the 
Dutch were declared on Sept. 15, 1795, but were 
applied retrospectively to property taken during 
the doubtful state of things that preceded the 


declaration. 

Actual hostilities are not to be reckoned only 
from the date of the declaration ; but the declara- 
tion has been applied with a retroactive force 
(Sir Williaai Scott).— The Herstelder (1799), 
1 Ch. Rob. 114 ; 165 E. R. 116. 

Annotations : — Consd. Driofonteln ConHoHdated Gold Miiws 
V. Janson, West Hand Central Gold Mines • Co. v. Do 
Hougemont, [1900] 2 Q. B. 339. ReM. Thu Soglaslo 
(1854), 2 Ecc. & Ad. 101. 


276. The claim is given for several 

persons as inhabitants of Demarara, not settling 
there during the time of British possession, nor 
averring an intention of retiring when that posses- 
sion ceased. They are therefore to ^ be treated 
under this general view as Dutch subjects, unless 
it can be shown that there are any other circian- 
tances by which they are protected. It is con- 
tended that there are such circumstances & that 
they are these : that the property was taken in a 
state of peace, & that the proprietors are now 
become British subjects, & consequently that this 
property could not be considered as the property 
of an enemy, either at the time of capture or 
adjudication. . . . That alone would not preset 
them, because the ct. has, without any exception, 
condemned all other property of Dutchmen token 
before the war. . . . That the declaration had a 
a retroactive effect, applying to all property 
previously detained, & rendering it liable to ^ 
considered as the property of enemies token in 


time of war (Sm WnxiAM Scott). — The Boedbs 
Lust (1804), 6 Oh. Rob. 233 ; 165 E. R. 769. 

Annotations ;~Con8d. Janson r. Driefontcin CJonsoUdalyd 
Minos, [1902] A. 0. 484. Refd. The Teutonia (1871), 
L. R. 3 A. &; E. 394 ; Horlook v. Beal (1916), 114 L. T. 
193. 

277. After cessation ol hostilities.] — Tto 
Adolphus Fbbdbbick (1748), cited in o Ch. Rob. 
at p. 190 ; 106 B. R, 744. 

Annotation : — Reid. JSx p. Lynch (1816), 1 Madd. 15. 

278. Recapture.] — A British ship & cargo, 

token by an American privateer within the time 
allowed for hostile capture by the treaty of peace 
& re-taken after the expiration of that peri od, 
restored to the American captors. — T he SOMERSET 
(1815), 2 Dods. 66 ; 165 E. R. 1414. 

279. After cession of territory to enemy.] — 
The Bolletta (1809), Bdw. 171 ; 166 B. R. 
1071. 

Annotation : — Consd. Croinldl v. Powoll, Tho Geraslmo (1867), 
11 Moo. P. C. 0. 88. 


Sect. 4.— PLACE OF CAPTURE. 

Sub-sect. 1. — In General. 

280. On land.] — The Commissions of privateers 
do not extend to tlie capture of private property 
upon land : that is a right which is not granted 
even to the King’s ships (Sir William Scott).— 
The Thorshaven (1809), Edw. 102 ; 165 E. R. 

1047. ,, 

281. ,] — About six months after the 

military forces of the Crown had occupied certain 
ports in German South West Africa, Geman 
owned vessels & craft were seized at two places 
which were respectively one hundred 

eight & three hundred & ten miles inland. Jb® 
vessels & ciaft had been sent by rail to those 
places from tho ports by tho owners, under the 
authority of a German officer, in order to prevent 
them falling into tlie hands of the British forces : 
—Held : the vessels craft not being taken in 
pursuit were not the subject of maritime prize.-— 
The Anichad, [1922] 1 A. 0. 235; 91 L. J. P. 
60 : 126 L. T. 433 ; 38 T. L. R. 18.3 ; 15 Asp. 
M. L. C. 441 ; 3 P. Cas. 093, P. C. 

282. Suez Canal.] — (1) The Suez Canal Con- 
vention, 1888, wliich provides that the Canal 
shall remain open in time of war as a free passap 
even to belligerent ships, & that no act of ho^ility 
shall be committed in the Canal or its ports of 
access or within three milrs thereof has no applica- 
tion to enemy ships which are using one of its 
ports of access, not for tlio i)urpose of passage 
through tho Canal, but as a. port of refuge in 
which to seclude themselves in order to defeat 
belligerents’ rights of capture. 

(2) In view of the fact that reliance was placed 
on immunities alleged to bo claimable under 
international conventions, .iio 
raised, such as was raised in The Mom, No. 289, 
post, to the presence of enemy owners to be heard 
before their Lordships on appeal (per CUR.).— 
The Pindos, The Helgoland, The Rostock, 
[1916] 2 A. C. 193; 85 L. J. P. 0. 209; 114 
L. T. 960 ; 32 T. L. R. 489 ; 13 Asp. M. L. 0. 
363 ; 2 P. Gas. 146, P. 0. . , ^ ^ 

jnnniaiions * As to (1) Rold. Procurator lu Egypt y. 

Deutacbes Kohlen Depot 

As to (2) Retd. Rodriguez v. Speyer, [1919] A. O. 69. 

283. Inland waters.] — Captures on inland waters 
are not excluded from the operation of the law 
of maritime prize, & enemy craft captur^ on an 
inland lake, the Victoria Nyan^a, by His Majesty s 
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8ect» 4 . — Place of capture: Sub-eecfa, 1, 2 3.] 

armed ships are subject to condemnation as prize. 
— Re Certain Craft captured on the Victoria 
Nyanza, [1919] P. 83; 88 L. J. P. 43; 120 
L. T. 446 ; 35 T. L. R. 117 ; 14 Asp. M. L. C. 
440 ; 3 P. Cas. 296. 

Annotation ReflThe Anlohab, [1921] P. 218. 


Sub-sect. 2. — On Open Sea. 

284. Whether lawful — Vessel sailing from 
neutral port — For purpose of effecting capture.]—" 

The Twee Gebroeders, No. 309, post. 

285. .] — (1) Captors must 

understand that they are not to station them- 
selves in the mouth of a neutral river for the 
purpose of exercising the rights of war from that 
river, much less in the very river itself (Sir 
William Scott). 

(2) The rule of law on this subject is terrce 
dominium finitur, ubi finitur armorum vis, & since 
the introduction of firearms, that distance has 
usually been recognised to be about three miles 
from the shore. But it so happens in this case 
that a question arises as to what is to be deemed 
the «hore, since there are a number of little mud 
islands comprised of earth & trees drifted down 
by the river which form a kind of portico to the 
mainland. ... I think that the protection of 
territory is to bo reckoned from these islands, & 
that they are the natural appendages of the coast 
on which they border, & from which, indeed, they 
are formed (Sir William S ott). 

(3) The actual capture took place within the 
distance of three miles from the islands & at the 
very tlireshold of the river. It is said that the 
act of capture is to be canied back to the com- 
mencement of the pursuit, & if a contest begins 
before, it is lawful for a belligerent cruiser to follow 
& seize his prize within the territory of a neutral 
state. ... If nothing objectionable had appeared 
in the conduct of the captors before, the mere 
following to such a place as this is, would I think 
not invalidate a seizure otherwise just & lawful 
(Sir William Scott). 

(4) Captors must understand that it is not the 
value of the cargo, but the want of proof, & the 
appearance of circumstances as to the property 
that phould induce a seizure, & that their conduct 
in this respect should not be influenced merely by 
Ibe splendour of a large sum of money appearing 
in their sight. In such a case it would be falling 
short of the justice done to the individuals who 
have sustained injury by such misconduct if I 
did not follow up the restitution . . . with 
a decree of costs & damages (Sir William 
Scott). 

(5) The seizure was made . . . “ because there 
was not any clearance or register on board.’* 
These are defects which may certainly, if un- 
explained, justify a seizure (Sir William Scott). 

(6) The ship with this cargo on board was 
brought to England for adjudication ; & it lies 
on the captor to exonerate himself from the 
impropriety of this act ; because, though the 
iimructions to cruisers give something of a 
discretion to captors as to the port to which they 
are to ^ bring their prize, ** to some convenient 
port,” it is a discretion which must be cautiously 
exercised (Sir William Scott). — ^Thb Anna 
(1805), 6 Ch. Rob. 373 ; 1 Eng. Pr. Cas. 499 ; 
166 E. R. 809‘. 

*o,(2),09il«d. Seoretaiy of State for India 
V. Sri Rajah Ohellkanl Rama Rao (1916), 85 L. J. P. O. 


22^. Befd. The Dtisseldorf, [1920] A. 0. 1034. As to 

(3) Ooiuid. The Pellworm, [1922] 1 A. 0. 292. As to (4) 

Reid. The Dtisseldorf, [1920] A. 0. 1034. 

286. ^ Vessel accidentally lying 

in neutral port.] — T he Vrow Anna Oatharina, 
No. 297, post. 

287. Neutral waters crossed to effect 

capture.] — T he Twee Gebroeders (1801), 3 Oh. 
Rob. 336 ; 1 Eng. Pr. Cas, 323 ; 165 E. R. 
485. 

Annotation i — Consd. R. v. Reyn (1876), 2 Ex. D. 63. 

288. Enemy goods on British ship.] — 

The Roumanian, No. 291, post. 

289. What constitutes capture at sea — Capture 
In Firth of Forth.] — (1) The question whether a 
uniform rule as to the right of an enemy owner 
to appear ought to prevail in all cases of claimants 
who may be entitled to protection or relief, whether 
partial or otherwise, is not a matter of international 
law, but of the practice of the ct., & as by Prize 
Ct. Rules, 1914, Ord. 45, in cases not provided 
for by the Rules, ” the practice of the late High 
Ct. of Adralty. of England in prize proceedings 
shall be followed, or such other practice as the 
President may direct ” : — Held : the practice of 
the ct. shall be, that whenever an alien enemy 
conceives that he is entitled to any protection, 
I)rivilege, or relief imder any of the Hague Con- 
ventions of 1907, he shall be entitled to appear 
as claimant, & to argue his claim before this ct., 
the grounds of his claim being stated in the affidavit 
to load to appearance required to be filed under 
Prize Ct. Rules, 1914, Ord. 3, r. 5. 

(2) Shortly after the declaration of war between 
Great Britain & Germany, a German merchant 
sailing vessel, owned by her master, a German 
subject, was captured in the Firth of Forth by 
one of His Majesty’s cruisers & taken into Leith. 
It was contended on behalf of the Crown that the 
vessel was captured ” at sea.” On the other hand, 
it was urged that the vessel was seized within the 
Poit of Leith, & alternatively that she was taken 
within territorial waters, A; not ” on the high seas,” 
&, therefore, was not confiscable, but only liable 
to detention : — Held : the vessel was captured 
” at sea ” & liable to condemnation as lawful 
prize, for the word ” port,” as used in the Hague 
Conventions, does not mean the ” fiscal ” port, 
which may cover a considerable area & include 
other ports, but must bo construed in its usual 
& limited popular or commercial sense as a place 
where ships are in the habit of coming for the 
purpose of loading or unloading, embarking or 
disembarking, &, therefore, the vessel was not 
seized in any ” port ” so, as to limit the right of 
the captor to detention only, & the question 
whether the vessel was in territoiial waters at the 
time of the seizure was not material. — The 
Mowe, [1915] P. 1 ; 84 L. J. P. 67 ; 112 L. T. 
261 ; 31 T. L. R. 40 ; 59 Sol. Jo. 76 ; 13 Asp. 
M. L. C. 17. 

Annotations: — As to (1) Befd. The Pindos, The Helgoland, 
The Rostock, [1U16] 2 A. G. 193 ; Rodriguez v. Speyer, 
[19191 A. 0. 69; The Vesta, etc., [1921] 1 A. C. 774. 
As to (2) Refd. The Belgla (1915), 31 T. L. R. 490. Gene- 
rally, Reid. The Blonde, [1922] 1 A. O. 313. 


Sub-sect. 3. — In Port. 

290. Whether lawful — On capitulation.] — Ships 
TAKEN AT GENOA (1803), 4 Ch. Rob, 388 ; 166 
E. R. 650. 

Annotation : — ^Refd. The Abonema, The HiUerod, The 
Florida, The Albania, The Adjudant, [1919] P. 41. 
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291 . Goods on British ship.] — cargo of 

oil belon^ng to an enemy as a British ship, brought 
into a British port & pumped for safe custody into 
^nks on shore, may be lawfully seized as prize 
in such tanks, & the delivery of a letter from the 
Customs House authorities, addressed to the 
master, siting that the cargo is placed under 
detention is an effectual seizure. 

A cargo of petroleum oil in bulk, owned by a 
German co., was shipped at a neutral port on board 
a British vessel bound for Hamburg. The vessel 
reached the English Channel after the outbreak of 
hostilities between Great Britain & Germany & was 
diverted by her owners to Purfleet, where, under 
their orders she proceeded to discharge ilie oil into 
tanks on shore. When the larger part of the oil 
had been so discharged the whole cargo was 
seized as prize. It was subsequently condemned 
as lawful prize & as droits of Adrnlty. : — Held : 
(1) the cargo was not immune from condemnation 
by reason of having been shix)pcd in a British 
vessel before the outbreak of hostilities ; (2) the 
junsdiction of the Prize extended to the oil 
seized while in the tanks, since that jurisdiction 
depended not ui)on the situation of the oil when 
seized, but upon the fact that it was seized as 
prize ; (3) the whole cargo having become liable 
to seipire & condemnation upon the outbreak of 
hostilities, the oil discharg<*d into tlie tanks 
did not cease to be so liable by reason of the dis- 
charge, & this was the case wliolher or not the 
tanks formed part of the port. — B oumanian, 
[1916] 1 A. C. 124; 85 L. J. P. C, 33: 114 

L. T, 3 ; 32 T. L. B. 98 ; 60 Sol. Jo. 58 ; 13 Asp. 

M. L. C. 208 ; 1 P. Cas. 530, P. C. ; aff<j„ [1915] 
P. 26. 

Annotations: — As to (1) Refd. The Odensa, 'l'h(‘ WooLsIoii, 
11910] 1 A. C. 14r. ; The Orlorio, [1920] A. (I 724. As to 
(2) Consd. Netherlands American 8teain Navigation Oo. r. 
H.M. Ih'ocurator GciKiral, [1920] 1 K. 11. 84. Reid. The 
Achilles, [1919] P. 340 ; The Anichab, etc., [10221 1 A. C. 
235. As to (3) Apld. The JOden iiall, [19101 l». 78 ; The 
SohleHlon, [1910] P. 225; The Achilles, [1017] P. 218. 
Reid. The Batavier II., [1918] I*. 00, n. ; The Anicliab, 
etc., [1922] 1 A. C. 235. (Jcnerally, Refd. ( ’oiitjncjital 
Tyre & Rubber Oo. (Great Britain ), v. Daimler (’c., [19151 
1 K. B. 893 ; The Poona (1915), 84 D. J. P. 150 ; The 
Ahoneuui, The Hlllerod, The Florida, 'Phe Albania, Tlio 
Adjudant, [191 OJ 41 ; He Ceitain Cmft Oaptnred on 
the Victoria Nyanza, [1919] J\ 83 ; Tiio VcKta. etc., 
[1921] 1 A. C. 774. Mentd. Daimler Co. v. Continental 
Tyro & Rubber (Jo. (Great Britain), [1910] 2 A. (J. 
307. 

292 . — — Goods stowed ashore for safe custody 
— Oil pumped into tanks.] — T he Boximanian, No. 
291, ante, 

293 . In bonded warehouse.] — Behjre 

the outbreak .of war between Great Britain & 
Turkey twelve bales of tobacco, the property 
of a iWkisb merchant in Smyrna, were landed in 
the Port of London, cx a British sliij) <& were 
stored in a bonded warehouse in the port. After 
the outbreak of war with Turkey the goods were 
seized as prize & droits of Adrnlty. ; — Held : on 
the principles laid down in The lioumanwn. No. 
291, ante, the goods were the subject of seizure 
as maritime prize must be condemned. 

These goods were put in that warehouse & 
remained there as the goods of a IHirkish subject 
up to the time of seizure, & they must be con- 
demned to the Crown as prize droits of Ad- 
miralty (Sir Samuel Evans).— The PIden Hat.l, 
[1916] P. 78 ; 85 L. J. P. 119 ; 114 L. T. 566 ; 
60 Sol. Jo. 418 ; 13 Asp. M. L. C. 306 ; 2 Br. & 
Col. Pr. Cas. 84. 

Annotalion : — Refd. The Batavier II., [1918] P. r.6, n. 

294 . .] — After the outbreak of war 

a quantity of bides were shipped on a British 
vessel by the Bangkok branch of an Austrian co. 

J, — ^VOL. XXXVII. 


consigned to the co.*s branch in Manchester. 
Tlie hides were landed in Liverpool & stored in 
a warehouse in Argyle Street, Liverpool, where 
they wei'e seized as prize. 

By para. 6 of the Trading with the Enemy 
Proclamation (No. 2) of Sept. 9, 1014, “ where a»n 
enemy has a branch locally situated in British, 
allied, or neutral territory, not being neutral 
territory in Euiope, transactions by or with such 
branch shall not be treated as transactions by or 
with an enemy.” 

It was contended (a) that this para. &/or 
certain correspondence between the manager of 
the Manchester branch & the Trading witli the 
Enemy Committee constituted a licence to the 
Manchester & Bangkok branches of the enemy 
CO. to trade ; (?>) that the warehouse in Argyle 
Street was outside the limits of the port of Liver- 
pool, & that on these grounds the goods were 
immune from confiscation: — Held: (1) para. 6 
of the lYading with the Enemy Proclamation 
(No. 2) gave no protection to the goods. It 
afforded protc^ction to a person acting within it 
from being convicted of the offence of trading with 
the enemy, but it had no application to the case 
of tiie transfer of goods belonging to an enemy 
from one brancli house to another so as to affect 
the property in the goods, & could not be construeci 
as taking away tiie right to seize enemy goods on 
a Briti.sh ship or in a British poit ; (2) a licence 
from the Crown must be strictly construed & 
proved, the Trading with the Enemy Com- 
mitt(*e neither had ih(^ authority to give a licence 
which would defeat the rights of captors, nor pur- 
ported to give such licence ; (3) the warehouse 
was a warehouse of the port of Liverpool, & on 
that ground, tlu^refore, & on the broader ground 
that goods which had been subject to capture as 
enemy property while afloat remained subject 
to seizure when landed, the hides were confiscable 
as prize. — The AoHiLLEfl, [1917] P. 218; 86 

L. ;i. P. 170 ; 117 L. T. 414 ; 14 Asp. M. L. C. 
154 : 2 Br. & Col. Pr. Cas. 544. 

295. .] — These enemy goods, dis- 

charged from various vessels, were warehoused 
at the time of the outbreak of war at various 
wharves, & according to the decisions in The 
Houniama7if No. 291, ante, & The Eden HalL 
No. 293, ante, they are subject to seizure as 
droits of Adrnlty. The only question which arises 
is whether the goods, which have been brought 
in on The Jiaiavier II, & The Batavier VI, — which 
wore two neutral ve8S(;ls — ai*e protected by th(^ 
Declaration of l*aris. I am not bound by the 
case of The Dandolo A The Caboto in the colonial 
Prize Ct. of Columbo, C(^ylon, but I liave pleasure 
in saying that I ill ink those cases were properly 
decidtid. 3"ho two Arts, of the Declaration of 
Paris which affect this matter are Arts. 2 & 3, 
k they read as follows : — Art. 2 : ” The neutral 
flag covers enemy’s goods, with the exception of 
contraband ” : & Art. 3, ‘‘ Neutral goods, except 
contraband of war, are not liable to capture under 
the enemy’s flag.” These goods, no doubt, had 
been under the neutral flag, but they were no 
longer under the neutral flag at the time of 
seizure, nor at the outbreak of war, as I under- 
stand, & thei*efore no difficulty arises, in my 
opinion, under* the Declaration of Paris. 

I declare that they were properly seized, & 
I condemn the proceeds accordingly as droits 
of Adrnlty. (Sir Samuel Evans). — The Bata- 
vier II., [1918] P. 06, n. ; 2 Br. & Col. Pr. Cas. 
432. 

Enemy property In port at outbreak o! war.] 

— Sec Sect. 5, sub- sect. 2, 'post 

Q Q 
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Sect. 4 . — Place of capture: Suh-aect. 4, A., B. d? C. 

Sect. 5; Suh-aed. 1.] 

SuB-sEci\ 4, — In Territoriai. Waters op 
Neutral State. 

A. In General. 

296. Whether lawful — General rule.] — De 

Fortuyn (1760), Burrell, 175 ; 167 E. R. 626. 
Annotation :—CQraA. The Valeria, [1921] 1 A. C. 477. 

297. .] — The sanctity of a claim of 

territory is . . . very high. . . . When the fact 
is established, it overrules every other considera- 
tion. The captme is done away ; the property 
must be restored, notwithstanding that it may 
actually belong to the enemy, & if the captor 
should appear to have erred wilfully, & not merely 
through ignorance, he would be subject to further 
punishment ... 

The claim of territory is a matter atricti juris, 
& must be made out by clear & unimpeached 
evidence. The right of seizing the property of the 
enemy is a right which extends, generally speaking, 
universally, wherever that property is found. 
The protection of neutral territory is an exception 
to the general rule only. ... If the fact had been 
that [a] privateer Ixad made this capture in a 
^eutr^ port, or whilst lying in harbour with a 
view of making that harbour an habitual station 
for captures, I should have concurred in repro- 
bating the practice in the strongest terms, but if, 
whilst a privateer is accidentally lying there, she 
sees an enemy approaching, she may go out & 
capture, without any violation of the peace or 
inmumity of the neutral port, provided this is 
done beyond the limits of the poit. . . . 

I have never understood that the rule against 
the admission of claims, which stand in entire 
opposition to the papers & to the preparatory 
examinations, was applicable to cases arising 
before the war (Sir William Scott). — The Vrow 
Anna Catharina (1803), 5 Oh. Rob. 16; 165 
E. R. 681. 

Annotations : — Consd. Tbo Dtlsseldorf, [1920] A. O. 1034; 

The Valeria, [1920J P. 81; The Pellworm, [1922] 1 A. C. 

298. .] — The Anna, No. 285, ante. 

299. After pursuit from open sea.] — T he 

Anna, No. 285, ante. 

300. .] — A number of enemy vessels 

were met by a British squadron on the high seas. 
The vessels immediately hauled down their flags 
& afterwards stopped their engines when ordered 
to do so. They refused, however, to steam astern 
or to steer in a westerly direction according to 
orders, & eventually drifted into Dutch territorial 
waters. They were then boarded & taken into 
a British port i-^Held : (1 ) the capture of the 
vessels was not complete until the boarding parties 
took possession ; (2) consequently there had been 
a violation of Dutch neutrality &> there must be 
an order for release. 

(3) I do not think that there was any deliberate 
intention so to violate it [Dutch neutrality], & 

I do not find in this case any of those circumstances 
which are necessary to subject the Crown to a 
liability for damages or costs (Lord Stern- 
dale, P.). — The Pemworm, [1920] P. 347 ; 90 
L. J. P. 7 ; 121 L. T. 488 ; 36 T. L. R. 719 ; 14 
Asp. M. L. C, 490 ; affd., [1922] 1 A. C. 292, 
P. C. 

Annotation Tho Dusseldorf, [1920] A. 0. 1034. 

301. What are territorial waters — Waters within 
three miles — Islands natural appendages of coast.] — 
The Anna, No. 286, ante. 

302. Bay measured from headland 

to headland.] — T}\e ct. held on the facts that the 
capture of a ship & all the operations immediately 


leading to it took place outside the territorial 
waters of Norway & that the ship & cargo must be 
condemned on tho ground that the cargo was 
absolute contraband going to Germany. 

It was contended that the place where the ship 
was captured was near a bay or inclosed waters 
& that the limit was to be taken from the line 
marking the seaward edge of the bay. . . . 
Assuming that these waters formed a bay the 
ct. thought that tho headlands ought to be taken 
to be the Naze Light on the east & on the west the 
head of the mainland. . . . The line being thus 
fixed the questions of fact remained to be deter- 
mined whether at the material times, either the 
capturing or captured vessel was within or outside 
three nautical miles of it (Evans, P.). — The 
Lobkken (1918), 34 T. L. R. 694. 

Annotations .—Reid. The DuBSoldorf, [1920] A. C. 1034; 

The Pellworm, [1922] 1 A. C. 292. 

B Claim for Violation of Neutrality. 

303. By whom made — Neutral state.] — The 
Twee Gebroeders (1801), 3 Oh. Rob. .336; 
1 Eng. Pr. Cas. 323 ; 165 E. R. 485. 

Annotation: — Refd. R. v. Kcyn (1876), 2 Ex. D. 63. 

304. .] — The Vrow Anna Catharina, 

No. 297, ante. 

305. Not by enemy.] — (1 ) A claim 

has been given by the Swedish consul for these 
ships & cargoes, as having been taken within the 
territories of the King of Sweden, & in violation 
of his territorial rights. This claim could not 
have been given by the Americans themselves, 
for it is the privilege, not of the enemy, but of 
the neutral country, which has a right to see that 
no act of violence is committed witliin its juris- 
diction (Sib Wiujam Scott). 

(2) V^ere two countries are separated from each 
other by a very narrow space, it does not follow 
that one of them may not exercise the rights of 
war within the limits of tliat space, merely because 
it may occasion some inconvenience to its neigh- 
bour (Sm WrujAM Scott). — ^The Eijza Ann 
(1813), 1 Dods. 244 ; 2 Eng. Pr. Cas. 162 : 165 
E. R. 1298. 

Annotation: — Oenemlly, Mentd. The Teutonia (1871), L. R. 

3 A. & E. 394. 

306. .] — Assuming that Con- 

vention XIII. of the Hague Conference, 1907, 
respecting the rights & duties of neutral powers 
in maritime war, is a binding convention, it has 
not modified the well established rule of inter- 
national law that neither an enemy, nor a neutral 
acting the part of an enemy, can claim the restitu- 
tion of captured property on the sole ground that 
the capture took place within neutral territorial 
waters ; it is only by the neutral state whose 
neutrality lias been violated that the validity of 
the capture can be questioned. — The Bangor, 
[1916] P. 181 ; 85 L. J. P. 218 ; 114 L. T. 1212 ; 
32 T. L. R. 590 ; 13 Asp. M. L. C. 397. 

Annotations : — Refd. Tho Pellworm, [1920] P. 347 ; The 

Valeria, [1920] P. 81. 

307. Necessity for clear evidence.] — The Twee 
Gebroeders (1801), 3 Ch. Rob. 336 ; 1 Eng. Pr. 
Cas. 323; 165 E. R. 485. 

Annotation : — Refd. R. v. Keyn (187(W. 2 Ex. D. 63. 

808. .] — The Vrow Anna Catharina, 

No. 297, ante. 

C. Remediea for Violation of Neutrality. 

309. Unintentional violation — Restitution — 
Without costs.] — (l)JSuch an act as this, that a 
ship should stetion herself on neutral territory 
& send her boats on hostile enterprises, is an act 
of hostility much too immediate to be permitted 
(Sm William Scott). 
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(2) This capture cannot be maintained, & I 
direct these vessels to be restored. . . . The situa- 
tion in which the vessels were stationed was too 
dubious to affect the parties with any intentional 
violation of neutral rights. . . . There is no sufficient 
reason to induce me to give costs & damages 
against the captors (Sir William Scott). — The 
Twee Gebroeders (1800), 3 Ch. Rob. 162 ; 165 
R. R. 422. 

Annotatums :—A8 to (2) Folld. The Valeria, [1920] P. 81. , 
Refd. The Diisseldorf, [1020J A. C. 1034 ; The Pellworm, 
[1920] P. .347. ! 

310. .] — In proceedings in prize 

for the condemnation of an enemy ship captured 
by a British cruiser a claim for her release was 
made on behalf of the Norwegian govt, on the 
ground that the capture had been effected in 
Norwegian territorial waters. The Prize Ct. 
ordered a release to claimant upon that ground, 
but, finding tliat the violation of territorial waters 
was unintentional & the result merely of an error 
of judgment, rejected a claim to damages & costs. 
Claimant appealed : — Held : on the principle of 
restitutio in integrum^ claimant should recover 
such expenses of removing the ship to Norwegian, 
or other neutral waters, as would fall upon the 
Norwegian govt. ; but the costs <fc fees payable 
to the Marshal of the Prize Gt. were not recoverable 
by claimant, nor any sum for the use of the ship 
under requisition by the Adrrilty. — T he Ditssel- 
DORF, [1920] A. C. 1034 ; 89 L. .T. P. 248 ; 123 
L. T. 732 ; 36 T. L. It. 885 ; 15 Asp. M. L. C. 
84, P. C. 

Annotations: — Distd. Tho Valeria, [1921] 1 A. C. 477. 
Apld. Tho PeUworm, [1922] 1 A. C. 292. Mentd, The 
Cairnsmoro, The CJuiida, [1921] 1 A. C. 439; Th<^ Falk, 
[1921] 1 A. C. 787. 

311. Enemy ship.] — T he Vrow 

Anna Catiiarina, No. 297, ante, 

312. .] — The Pellworm, No. 266, 

ante, 

313. Damages — Where ship lost.]— A 

German vessel was captured by a British armed 
trawler within Norwegian territorial wat(n*s. Tho 
capture was made in the hand fide belief that the 
vessel was outside the three mile limit of territ/Orial 
waters. In bringing the prize back to a Jlritish 
port it became necessary to abandon her owing to 
bad weather, & she was accordingly sunk by 
gunfii’o. The Norwegian govt, claimed the restitu- 
tion of lier value, damages, Ac costs : — Held : 
although the vessel would liave had to be restored 
to claimants liad she been afloat, inasmuch as the 
capture was made in good faith claimants were 
merely entitled to a decree that the capture was 
made in territorial waters Ac not to an order for 
restitution in value or lor damages or costs. — Tim 
Valeria, [1920] P. 81 ; 89 Jj. .T. P. 187 ; 122 
L. T. 751 ; 36 T. L. K. 201 ; 15 Asp. M. B. 

55 ; affd,, [1921] 1 A. C. 477. 

Aniotaiiom :~-Avld, The Pellwpnn, [1922] 1 A. C. 292. 
Reid. Tho DQsseldorf, [1920] A. C. 1034. 

314 . .] — The Pellworm, No. 

266, ante. , n m 

316 . Expenses of removing ship.] — 1 he 

Dusseldorf, No. 310, ante. 

316 , .] — The Pellworm, No. 266, 

ante. ^ ^ 

317 . Compensation for user.] — The 


319. Wilful violation.]— The Vrow Anna 
Catharina, No. 297, ante. 


Dusseldorf, No. 310, ante. 

318 , ,]-_The Pellworm, No. 

ante, ^ 

PART IV. sect. ^ sub-sect. 1. 

ance of Jiostilitics — Wheiher 
stained .} — A German ship which 
©red ttie port of Cape Toi 


206, 


enured tiie port of Cape Town In 
ignoranoe of the existonoe of war 
between Britain Sc Germany, ordered 


Sect. 6.— PROPERTY SUBJECT TO CAPTURE. 

Sub-sect. 1. — In General. 

320. Property of neutral.] — Walton v. Ban- 
bury (1707), 2 Vern. 592 ; 23 B. R. 985. 

Annotation : — Hentd. Adamson v. Jarvis (1827), 4 Bing. 60. 

321. Signalling apparatus leased to ship- 
owners.] — A submarine signalling apparatus, fixed 
partly in the forehold Ac partly in the chart room 
of an enemy’s sliip, was claimed by a neutral co. 
who, as they alleged, leased the apparatus to the 
owners of the ship on terms which provided that 
rent should be paid Ac that the apparatus should 
remain the sole Ac exclusive property of the co. 

Held : the apparatus was not ** neutral goods 
under enemy’s flag within art. 3 of the Declaration 
of Paris, 1856, as “ goods ” there meant merchan- 
dise, which this was not ; Ac this apparatus being 
part of the ship, must in the Prize Ct. bo con- 
demned with the ship.— The Schlesien (1914), 
84 L. J. P. 33 ; 112 L. T. 3.53 ; 31 T. L. R. 89 ; 69 
Sol. Jo. 163 ; 13 Asp. M. L. C. 26 ; I Br. & Ool. 
Pr. Gas. 13 ; subsequent 'proceedings^ [1910] P. 225. 

322. Enemy goods on British ships — On board at 
commencement of hostilities.] — T he Roumanian, 
No. 291, ante. 

323 . Embarked during hostilities.] — The 

Roumanian, No. 291, ante. 

324. Oil cargo brought to British port — Pumped 
into tanks— Seizure while in tanks.]— T he Rou- 
manian, No. 291, ante. 

325. Proceeds of enemy goods — Discharged In 
port.] — The Glenroy, No. 932, post. 

326. After outbreak of war.] — T he 

Ajax, Consignments to Alois Schweioer Ac Co. 
(1924), 19 Lloyd, Ij. R. 10. 

327. Goods of enemy origin— Coal from country 
in occupation of enemy.] — An Order in Council of 
Feb. 16, 1917, after reciting that a German Memo- 
randum of Feb. 1, 1917 (aimed at preventing all 
sea trallic with Great Britain Ac her Allies) rendered 
it necessary for furt.hor measures to be adopted to 
prevent commodities of any ^nd reaching or 
leaving encaiiy couritrif^s, X)rovidod that vessels 
encountered at sea on thcii- way to or from poits 
in neutral countries affording access to enemy 
territory would, untU the contrary was established, 
be deemed to be carrying goods witli an enemy 
destination or of enemy origin, Ac that such goods 
would be subject to condemnation. The vessels 
carrying them would also be subject to con- 
demnation, provided that in the case of a vessel 
which called at an appointed British or Allied 
poit for examination of her cargo, condemnation 
under the Order should not be pronounced. No 
port or ports were api^ointed under the Order. 

A Dutch steamsliip bound direct from Rotter- 
dam to Htockliolm with a cargo of coal, the 
produce of Belgian collieries in Gennan occupation, 
was seized as prize off tho Dutch coast under the 
authority of the above Order, Ac ship As cargo were 
condemned. Tho coal had been won, sold, ^ Ac 
shipped as part of a German Govt, trade, carried 
on for the benefit of the er;emy in prosecuting the 
:—Held : (1) the Ordf^r was not contrary to 
the law of nations ; Ac, upon the evidence, was not 

RufidjiT [1914] W. R. 784. 

h. .] — The Hamm, [1914] 

W. R. 785. 

l5. .]— THE BISMABOK, [1914] 

W. R. 810. 

I, .]~~When the master of an 

Q Q 2 


to be detained iiondlng further order 
of ct. — T he Sturmvooel, [1914] W. li. 
819. 

g. .] — Gennan ship, ignorant 

of the outbreak of hostilities, captured 
on the high seas, is lawful prize. — T he 
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Sect, 6 . — Property svbject to capture : Svh-^ecta, 1, 2, 
3,4,5cfe6.] 

invalid aa subjecting neutrals to unreasonable 
inconvenience, having regard to the circum- 
stances ; (2) the coal was of enemy origin ** ; & 
accordingly the ship & cargo were properly 
condenmed. — The Leonora, [1919] A. C. 974 ; 
88 L. J. P. 180 ; 121 L. T. 627 ; 35 T. L. R. 719 ; 
63 Sol. Jo. 800 ; 14 Asp. M. L. C. 600, P. C. ; 
affg., [1918] P. 182. 

Annotations As to (1) Reid. The Stlgaiad, [19191 A. C. 
279 ; The BernlMse, The Eire, [1921] 1 A. C. 458. As to 
(2) Held. The Noordam (No. 2), [1919] P. 255. 

What is deemed enemy property.] — See Part III., 
Sects. 3, 4, ante. 

Property of person trading with the enemy.] — 

See AidENfl, Vol. II., pp. 162-188, Nos. 330-612. 


Sub-sect. 2. — Enemy Property in Port at 
Outbreak op War. 

328. Subject to seizure.] — Austrian cargo 
seized on a British ship in port at the outbreak 
of hostilities was allowed by the Procurator 
General to be resold by the original vendors thereof 
to an English firm, on the moneys being paid into 
ct. : — Held: (1) the proceeds of sale were droit 
of Admlty. & proper prize. 

(2) Enemy cargo m English ships in port at 
the outbreak of hostilities is subject to capture as 
lawful prize of war. — T he Ajldworth (Part 
Cargo Ex) (1914), 31 T. L. R. 36 ; 69 Sol. Jo. 75. 

329. Wrongful seizure before declaration 

of war — Subsequent rightful seizure.] — The 
Schlesien, No. 967, poni, 

330. Merchant ships.] — The Marie 

Leonhardt, No. 960, post. 


Sub-sect. 3. — Fishing Vessels. 

331. Whether exempt from capture.] — For- 
bearance towards common fishing boats has been a 
matter of comity in former wars. In this they 
have been proceeded against & condemned. — The 
Young Jacob & Johanna (1708), 1 Ch. Rob. 20 ; 
165 E. R. 81. 

Annotation : — Refd. The Berlin, [1914] P. 265. 

332. .] — National character from occupa- 

tion in the fishing trade of Holland, — The Liesbet 
VAN DEN Toll (1804), 6 Ch. Rob. 283 ; 1 Eng. Pr. 
Cas. 479 ; 165 E. R. 777. 

Annotation .‘—Refd. The Berlin, [1914] P. 265. 

333. Order In council — Voyage commenced 

before publication of order.] — If the fact be that 
there is danger of an intei’mixture of Danish 
interests in this trade, it must be prohibited by a 
specific regulation, & that is now done by the 
Order of May 9 ; but as this vessel sailed from 
Hamburg before that Order in Council was issued, 
the voyage was open to her, & I shall, therefore, 
restore the ship & cargo, allowing the captors 
their expenses. — The Johan (1810), 1 Edw. 275 ; 
165 E. R. 1107. 

334. Deep sea fishing vessel — ^Engaged in 

enemy trade.] — ^By Art. 3 of the Hague Conven- 
tion, No. XL, 1907, relative to certain restrictions 
on the exercise of the right of capture in maritime 
war, “vessels employed exclusively in coast 
fisheries . . . together with their appliances. 


rigging, tackle, & cargo, are exempt from cap- 
ture ** ; d)ut, apart from the question whether, m 
the existing war between Great Britain & Germany, 
the latter power can rely upon the Convention, 
this immunity from capture will not extend to a 
German deep sea fishing vessel engaged in a 
commercial' enterprise forming part of the trade of 
the enemy country. Under Prize Ct. Rules, 1914, 
Ord. XV., a prize ct. is not bound to require the 
best official evidence of a capture, but may in its 
discretion make use of other information. 

The commander of one of His Majesty’s ships 
who cannot take a captured vessel into port, or 
put a prize crew on board, ought to enter the time 
& place of capture in the vessel’s log, or make a 
declaration in the presence of the vessel’s master, 
so as to provide direct legal evidence thereof. — 
The Berlin, [1914] P. 265 ; 84 L. J. P. 42 ; 112 
L. T. 259 ; 31 T. L. R. 38 ; 59 Sol. Jo. 59 ; 12 
Asp. M. L. C. 607. 


Sub-sect. 4. — Ships Employed in Coastal 
Trade. 

335. Neutral ship — Trading from one enemy 
port to another — Ordinance against neutrals en- 
gaging in such trade — Evidence of adoption.] — 

Coasting trade of France expressly forbidden to 
neutrals by French ordinance. 

This is the case of a [neutral] sliip taken on a 
voyage from one French port to anotlier, which is 
certainly a sufficient justification of the capture, 
because the very circumstance of being engaged in 
conducting the tradp of the enemy from one port i^o 
another, will justly subject the vessel to inquiry ; 
& perhaps in some future case, the ct. may have 
occasion to consider how far the regulations . . . 
may not make such a trade liable to be considered 
as a case of adoption. . . . Although captors may 
have made a justifiable seizure, yet they may still 
forfeit that title by subsequent misconduct (Sir 
William Scoot). — The Speculation (1799), 2 
Ch. Rob. 293; 1 Eng. Pr. Cas. 237 ; 165 E. R. 321. 
Annotation : — Mentd. The Oetsee (1855), 2 Ecc. & Ad. 170. 

330 . Not contrary to peace time regu- 

lations of state.] — The Allegoria (1802), 4 Ch. 
Rob. 202, n. ; 165 E. R. 585. 

337. Declaration of legality of trade.] 

— The Ebenezrr, No. 340, post, 

338. Trading between ports denied to 

British flag — ^Effect of Order in Council.] — Trade 
between Prussian ports illegal under the Order in 
Council, Jan. 7, 1807. 

This is the case of a Prussian ship & cargo, 
captured on a voyage from Stettin to Koningsburg, 
both Piussian ports ; & I am of opinion that, 
under the Order, in Council prohibiting vessels to 
trade between ports from which the British flag 
is excluded, this voyage is illegal. It is true that, 
by a subsequent Order in Council, of Nov. 25, 
3807, Prussian ships are permitted to trade 
between neutral port & neutral port ; but I think 
this Order is controlled as well by its own import 
as by the former Order of Jan. 7, so far as respects 
the trade from one Prussian port to another, from 
both of which the British flag^s now excluded. 
Because ports so interdicted to the commerce of 
this country, in compliance with the wishes & 
policy of the enemy, cannot be brought within the 
description of ports strictly neutral, though the 


enemy ship Beizod in Ume of war 
f^ed to dlBcbarge the onus of proving 
his Imorano'e of the outbreak of 
hostilities when entering a British 
port, the ot. condemned the ship as a 


lawful prize. — The Birkenfels, [1914] 
W. R. 819. 

PART IV. SECT. 6, SUB-SECT. 2. 

328 i. Subject to seizure.] — Goods 


discharged from a ship on to land can, 
everything else being In order entitling 
the Admiralty to condemnation, be 
seized. — Prize Court, [1916] J. D. 11. 
437. 
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country of wWch they foim a part may not be at 
war with this country, & may have a general 
character of neutrality. The ports themselves are 
in effect hostile ; they derive a character of 
hostility from the exclusion of the British flag, 
in the samc^ manner, & under the same penalties 
of prohibition, as would be applied in ports 
directly hostile. A part of this cargo, it has been 
suggested, is entitled to peculiar consideration, as 
it is represented to be the property of the King of 
Prussia himself ; & certainly, if it could be shown 
that these were articles going for the private 
accommodation of the sovereign, it would be 
proper, conformably to that comity which is 
observed in such cases by cts. of prize, to restore 
it ; but in this instance, the property in question 
consists of a considerable quantity of salt, evidently 
not intended for the private consumption of the 
sovereign, but for the purposes of trade or revenue, 
& therefore it cannot be so favourably distin- 
guished. Ship & cargo condemned (Sir William 
Scott).— The Speculation (1810), Edw. 184; 
105 E. B. 1070. 

Annotation .-—Reid. The Leonora, [1918] P. 182. 

339. Under false papers.] — Coasting trade 

of the enemy with false papers ; cause of con- 
demnation. 

The carrying on the coasting trade with false 
papers is a ground of condemnation, according to 
the established doctrine of this ct. (Sir William 
Scott). — The Johanna Tholen (1805), 0 Ch. 
Bob. 72 ; 1 Eng. Pr. Cas. 531 ; 105 E. R. 854. 

340. .] — The carrying on the coasting 

trade o^ the enemy with false papers is cause of 
condemnation, & whatever may be the declarations 
of i^'ance, as holding out assurances, that foreign 
vessels shall be admitted into the coasting trad(i of 
that coimtry, as a permanent regulation that shall 
continue a century, this ct. will certainly not act 
upon the crtidit of such dcHjlai’ations, but will 
adhere to its own principle, that the carrying on 
the coasting trade of the enemy with false papers, 
subjects the i)roperty to confi.scation (Siu. William 
Scott). — The Ebenezer (1800), 0 Ch. Bob. 250 ; 
165 E. R. 020. 

341. Enemy ships — Harbour craft in Suez 
Canal.j —PROcuitATou in Egypt v, Deutsches 
Kohlen Depot Gesellschaft, No. 273, ante. 


Sub-sect. 5. — Cartel Ships. 

342. Nature of cartel.] — The privileges & im- 
munities of cartel ships arc of a very sacred 
nature, & are to be received with great respect, 
inasmuch as they tend very bencflcially to mitigate 
the miseries of war, to facilitate the return of 
I)eace, by the removal of those obstructions, 
which put a stop to the intercoui’se of nations. 
With respect to the general character of contracts 
of this description, I am disposed to hold, that the 
actual existence of a war is not essentially neces- 
sary to give effect to them, but tliat it will bo 
sufficient, if they are entered into prospectively, & 
in expectation of approaching war (Sir Wiliiam 
Scott). — The Carolina (1807), 0 Ch. Bob. 336 ; 
165 E. B. 053. 

343. Immunity from capture — Though not 
strictly provided with documents of cartel.] — Privi- 
leges of cartel allowed to a ship employed in 
carrying from Martinique to F4.*ance, certain 


French prisoners taken at Bt. Lucie, agreeable to 
the understanding of the commanding officer of 
the British forces at St. Lucie, though not strictly 
provided with the formal documents of cartel, etc. 

If, under such a representation of the agreement, 
made to this man, the French officers had taken up 
this vessel, it would, I tliink, be straining matters 
to a degree, not quite discreet or legal, to object 
against the validity of such a protection, that it 
was not strictly in the form of cartel unless it could 
be shown that such pretensions had been brought 
forward from some unfair or fraudulent motive 
(Sir William Scorr). — La Gloire (1804), 6 Oh. 
Bob. 193; 165E. B. 745. 

344. When immunity commences — Whether 
protected by prospective employment.] — Cartel 
ships going from the Texel to Flushing, to take 
exchanged prisoners on board to bring them to 
England, restored. 

I must lay it down as clear, that ships are to be 
protected in this office, ad cundum et redewidum, 
both in carrying prisoners, & returning from that 
service. ... It is the emi)loyment, & not the 
futui*e inUmtion, that protects they ask pro- 
tection therefore beyond the i*each of the strict 
principle, which allows it only cundo & redeundo, 
I think, however, that the protection may be not 
imi)roperly extended, if it ai^peara that they had 
in any manner entered upon their functions, by 
being put into a state of actual preparation, & 
equipment for their employimmt. . . . The pas- 
sage of ships from one of their own ports to another 
is liable to more suspicion. ... A ship going to 
be employed as a cartel siiip is not protected by 
mere intention on her way from one port to another 
of her own country, for the purpose of taking on 
herself that character, when she anivos at the 
latter port (Sir Wiltjam Scott’). — The Daifjie 
(1800), 3 Ch. Bob. 130 ; 105 E. B. 414. 

Annotation : — Refd. La Uloiro (1804), 5 Ch. Hob. 192. 

345. Duration of Immunity — Eundo & re- 
deundo.] — The Daifjie, No. 344, ante. 

346. Effect of user for trade.] — The Beaveic 
(1760), Burrell, 105 ; 167 E. B. 522. 

347. .] — A carUil ship is not at liberty to 

trade, or take in a cargo, l^^nalty of confiscation. 

Cartel ships are subject to a double obligation, 
to both countries, not to trade. To engage in 
trade may bo disadvantageous to the enemy, or 
to their own country ; both countries are mutually 
engaged to permit no trade to be carritid on under 
a fraudulent use of this intercourse ; all trade 
must, therefore, be hedd to bo prohibited, & it is 
not without tlic consent of both govts, tliat vessels 
engaged on that service can be j)emiitted to take 
in any goods whatever (Sir William Scott). — 
The Venus (1803), 4 Ch. Bob. 355 ; 165 E. B. 
638. 

348. Contraband goods on board.] — Tin 

plates for canister shot, put on board a cartel ship 
by a British manufacturer at Dover condemned as 
droit of Admlty. — L a Bosine (1800), 2 Ch. Bob. 
373 ; 165 E. B. 348. 


Sub-sect. 6. — Uosfjtal Ships. 

349. Protection forfeited by hostile action — 
Wireless messages In secret code — Duty to keep 
record.] — Art. 8 of Convention X. of the Hague 
Conference, 1907, provides that the protection to 


PART IV. SECT. 6, SUB-SECT. 6. 

m. Ship carnring fugitives from enfmu 
port — Whether “ employed on a philan- 
thronic mission,” I — An enemy ahip 


carrying women & children fugitives 
frC'in a naval & military base of the 
enemy, a blockade of which is expected. 
Is not “ employed on a philanthropic 
mission witldn the meaning of article 


4 of Convention No. 11 of the Second 
Hague Peace Conference, 1907, so as to 
exempt it from c^turo. — The Paklat 
(1915), 10 Hong Kong L. R. 19. 
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Sect, 6. — Property subject to capture : Sub^sects. 6, 7, 
8. Sect, 6 ! Sub-sect, 1, A. tS:: Jg.] 

which hospital ships are entitled under Art. 1 
ceases if they are used to commit acts harmful to 
the enemy, but that the presence of wireless tele- 
graphy apparatus on board is not a sufficient 
1 ‘eason for withdrawing protection : — Held : with- 
out laying down an absolute rule that the mere 
sending by a hospital ship of a wireless message in 
secret code will of itself forfeit her right to pro- 
tection & subject her to capture & condemnation, 
it may certainly be laid down that if such messages 
ai'e sent a clear & satisfactory record of them must 
be kept, so that when the right of search is exer- 
cised there may be reasonable evidence of the 
messages & of the necessity, if there can be any 
such necessity on the part of a hospital ship, for 
sending them in a secret code. 

An appeal from the Prize Ct. on facts must be 
treated as a rehearing in the same way as an 
appeaJ to the Ot. of Appeal from a judge sitti^ 
without a jury in the Uigh Ct. ^J'here is juris- 
diction to review the findings of the judge, but the 
Appeal Ct. attaches great weight to the fact that 
the judge below has heard the witnesses & practi- 
cally acts on the opinion of the judge as to the 
credibility of the witnesses befoi’e him & the weight 
to be attached to their evidence. 

If any one by a deliberate act destroys a docu- 
ment which, according to what its contents may 
have been, would have told strongly either for him 
or against him, the strong(‘st possible presumption 
arises that if it had been |)roduced it would have 
told against him ; & even if the document is 
destroyed by his own act but under circumstances 
in wliich the intention to destroy evidence may 
fairly be considered rebutted, still he has to suffer 
(Sir Arthur Channell). — The Ophelia, [1916] 
2 A. C. 206 ; 86 L. J. P. 109 ; 114 L. T. 1007 ; 32 
T. L. B. 502 ; 13 Asp. M. L. C. 377, P. C. 
Annoiaiion : — Be!d. Adelaide 8.S. Co. v, 11. (1022), 127 

L. T. 63. 

350. Presumption of Improper user — Destruc- 
tion of papers.] — The Ophelia, No. 349, ante. 


Sub-sect. 7. — Private Property of Officers 
AND Crew. 

851. Whether liable to seizure.] — According to 
English prize* law the private property of enemy 
officers & crews on a captured enemy ship is liable 
to confiscation unless the Crown consents to forego 
its rights thereto. — The Libau (1917), 62 Sol, Jo. 
106. 


Sub-sect. 8. — Contraband. 
See Part VII,, post. 


Seci\ 6.— joint capture 

SuB-sEci\ 1 . — Association in Common 
Enterprise. 

A, In General, 

352. General rule.] — The Vestal received orders 
from the Admlty. to join D. ; she accordingly 
did join him., & formed one of the fleet under his 
command, & received directions from liim to 


cruise off the Texel, to reconnoitre & obtain in- 
telligence of the Dutch fleet, which she did* 
D. cruised till the latter end of Sept., & then re- 
turned to Yarmouth, ordering T. tp sail with two 
or three vessels to watch the motions of the enemy ; 
&> leaving directions for the Vestal to put herself 
under the command of T. The Vestal accordingly 
did join T., & made one of the ships imder his 
command bring part of D.’s fleet, & on falling in 
with the Dutch fleet, on Oct. 8, was sent by T. 
to reconnoitre them. On the next day T. gave 
the Vestal a written order to sail immediately 
for the first port in England, using her utmost 
endeavours, to fall in with D. on the way, to send 
an express to the Admlty., & then to use his best 
endeavours immediately to fall in with D. wherever 
he was, & acquaint him with the situation of the 
Dutch fleet. In pursuance of these orders she 
sailed to England, landed the dispatches, & again 
returned, & actually joined D., on Oct. 13. 
After the Vestal was so detached, T., with His 
Majesty’s ships cruising with him, joined D., & 
never lost sight of the Dutch fleet, from the time 
the Vestal was so detached to the time of the 
capture of the ship proceeded against. . . . When 
D. came up with the body of the British fleet, 
then the chase began & that is in my estimation 
to be considered as the true point of commence- 
ment of actual engagement in this case . . . the 
Vestal was not in sight at the time of the commence- 
ment of the chase & therefore she is not in law 
entitled to share in the capture (Sir William 
Scott). 

(2) The principle of mere common enterprise 
alone will not be sufficient ; it is not sufficiently 
specific ; it must be more limited, . . . The being 
in sight, or seeing the enemy’s fleet accidentally 
a day or two before, will not be sufficient ; it 
must be at the commencement of the engagement, 
either in the act of chasing or in preparations for 
chase or afterwards duiing its continuance (Sir 
William Scott). 

(3) Capture has been divided into capture 
de facto & capture by construction (Sir William 
Scott). 

(4) The onm prdbandi lies on those setting up 
the construction (Sir Wiixiam Scott). — The 
Vryheid (1799), 2 Ch. Bob. 16 ; 165 E. B. 223. 
AnnoUUion : — As to (2) Refd. Banda & Kirwco Booty (1866), 

L. R. 1 A. & E. lUU. 

353. .] — The Besolution. (1805), 6 Ch. 

Bob. 14 ; 105 E. B. 833. 

854. .] — Claim as principle of joint capture 

rejected. To sustain such claim it is not sufficient 
to show a general co-operation only or one for 
purposes distinct from that of capture, but 
absolutely necessary to prove that the co-operation 
had a distinct reference to the capture, which 
capture should be the joint produce of this co- 
operation, & the object for wliich the vessels 
were united. — The Nordstern (1809), 1 Act. 
128 ; 12 E. B. 48, P. C. 

Annotofiona Coiud. The Foralgheld (180^, Edw. 124. 

Polld. The U.B. 17 (1922), 38 T. L. R. 780. Refd. Banda & 

Kirwee Booty (1866), L. R. 1 A. & E. 109 ; The Feld- 

inarschall, [1920] P. 289 ; Jte Mesopotamia Operations, 

1917, The Sulman Pak, etc., [1922] P. 73. 

355. .] — I consider it to be a clear ruje of 

law, that ships engaged in a joint enterprise of 
this kind, & acting under the orders of the same 
superior officer, are entitled to share in each other’s 
prizes ; & it is certainly for the benefit of the public 
service that a rule of this sort should prevail, in 
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n. JHffht io^ahare — Bhip driven on shore <£• seized there,} — Vessels associated for a blockade entitled to share in captures 
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order that the public force of the state may be 
distributed so as to produce the greatest possible 
advantage to the country, & the greatest possible 
annoyance to the enemy (Sir Wimjam Scott). — 
The Empress (1814), 1 Dods. 368 : 166 E. B. 
1344. 

Annotationa The Rattlesnake (1816), 2 Dods. 32; 

Banda & Klrwee Booty (1866), L. H. 1 A. & E. 109. 

356. Actual engagement with prize.] — The 

Toulouse (1715), cited in Edw. 280 ; 165 E. B. 
1109. 

AnnotcUion : — Beld. La Glolro (1810), Edw. 280. 

357. Assistance In early stages of chase.] — 

The Battlbsnake, No. 416, post 

358. Antecedent or subsequent services — Absent 
from engagement by order.] — The Vryheid, No. 
352, an/c. 

359. .] — Re Buenos Ayres (1811), 

1 Dods. 28 ; 165 E. B. 1221. 

Annotation : — Refd. Banda & Kirwee Booty (1866), L. R. 1 
A.&E. 109. 

360. Indirect or remote co-operation — Diversion 
of prize.] — The Mars (1760), cited in 2 Cli. Bob. 
at p. 22 ; 165 E. B. 225. 

Annotations : — Apld. Tho Vryhoid (1799), 2 Ch. Rob. 16. 
Refd. Banda & Kirwee Booty (1866), L. R. 1 A. & K. 109. 

361. Co-operation of ships in blockading fleet.] 

— The Harmonie (1801), 3 Ch. Bob. 318; 165 
E. B. 478. 

362. .] — Co-operation in the blockade of 

Malta; claim of joint capture by ships stationed 
at different points in support of the blockade, 
established. — The GuiUiiAUME Tell (1808), 1 
Edw. 6 ; 165 E. B. 1013. 

Annotation : — Refd. Banda & Kirweo Booty (1866), L. R. 1 
A. & E. 109. 

363. .] — When a prize is taken coming 

out of a blockaded port by one of the blockading 
squadron stationed off the mouth of tho harbour, 
the other ships of tho squadron, although stationed 
at some distance are entitled to share. — L a 
Henriette (1815), 2 Dods. 96 ; 165 E, B. 1426. 
Annotation : — Refd. Banda & Kirwee Booty (1866), L. R. 1 

A. & E. 109. 

364. Co-operation of military transport.] — 

(1 ) Claim of joint capture, by India ships carrying 
trooi)s to the Cape of Good Hope, & asserting to 
have contributed to the capture, by intimidation 
occasioned by their appearance, not allowed. 

1 do not see that they can be considered in their 
original cliaractcr, as more than transport vessels, 
liable to bo called upon occasionally to act, 
with alacrity & vigour . . . but not deriving from 
that circumstance . . . any title to invest them 
witli a military character ; for the mere con- 
veyance of troops would have no such effect. 
At the same time it is true, that a military charac- 
ter might be afterwards impressed upon them, 
by the nature & course of their subsequent 
employment. If they had been associated to 
act, in conjunction with the King’s fleet, ^ & did 
so act, they may acquire an interest, which, on 
proper apijlication, will be sure to meet with due 
attention . . . mere association will not do, the 
plea must go further. Sc show in what capacity 
they were associated, Sc that capacity must bo 
directly military. Transports arc associate<l with 
fleets & armies for various piloses, connected 
with, as subservient to the military uses of those 
fleets & armies. But if they arc transports merely, 
& as such are employed simply in the transporta- 
tion of stores as men, they do not rise above their 
pi’oper mercantile character in consequence of 
such an employment. The employment must be 
that of an immediate application to the purposes 
of direct military operations, in wliich thcry are 
to take part (Sui William Scott). 


(2) Cases of joint chasing at sea differ so 
materially from the cases of conjunct operations 
at land, that they are with great danger of in- 
accuracy applied to illustrate each other. In 
joint chasing at sea, there is the overt act of 
pursuing, by which the design & actual purpose 
of the party may be ascertained, & much in- 
timidation may be produced ; but in cases of 
conjunct operations at land, it is not the mere 
intrusion even of a commissioned ship that would 
entitle parties to share. ... It would be a very 
inconvenient doctrine, that private ships of war, 
by watching an opportunity, & intruding them- 
selves into an expedition, which the public 
authority in no degree committed to them, should 
be at liberty to say, “ we will co-operate ” ; & 
that they should be permitted to derive an interest 
from such a spontaneous act, to the disadvantage 
of those to whom the service was originally en- 
trusted (Sm William Scott). — The Cape op 
Good Hope (1799), 2 Ch. Bob. 274 ; 1 Eng. Pr. 
Cas. 227 ; 165 E. B. 314 ; affd. (1802), 6 Ch. Bob. 
IX. 

365. Co-operation for two separable objects — 
Attainment of one by part of force — Right of re- 
mainder to share.] — The Island op Trinidad, 
ETC. (1804), 5 Ch. Bob. 92 ; 165 E. B. 709. 
AnnoUdion: — Refd. Banda &; Kirwoo Bouly (1866), L. R. 1 

A. & E. 109. 

366. Continuance of chase — Association in sight 
unnecessary.] — If two vessels are associated for 
the purpose of effecting a capture, the continuance 
of the chase is sufficient to give the right of joint 
capture, & sight is under such circumstances 
unnecessary. — L’EToile (1816), 2 Dods. 106 ; 
105 E. B. 1430. 

Annotation : — Refd. Banda & Klrwoo Booty (1860), L. R. 1 

A. & E. 109. 

B. Association in Sight 

367. General rule.] — The Trautmansdorp 
(1795), cited in Edw. at p. 16 ; 105 E. B. 1017, 
P. C. 

Annotations : — Consd. Tho Rcbeckah (1799), 1 Ch. Rob. 227 ; 

Tho GuilUaumo Toll (1808), Edw. 6. 

308 , ,] — Much more is necessary than a 

mere being in sight U) entitle an army to share 
jointly with the navy, in the capture of an enemy’s 
fleet. The more i)re8ence, or being in sight of 
different parties of naval force, is, with few ex- 
ceptions sufficient to entitle them to be joint 
captors ; because they are always ccjnceived to 
have that i)rivity of purpose which may constitute 
a community of interests. But between land & 
sea forces, acting independently of each other, 
& for different purposes, there can be no sucJi 
privity presumed ; &, therefore, to fistablish a 
claim of joint capture between them, there must 
be a contribution of actual a^ssistanco, & the mere 
presence, or being in sight, will not bo sufficient. 

. . . When there is no preconcert, it must be not 
a slight service, nor an assistance merely rendering 
the capture more easy or convenient, but some 
very material service, that will be deemed necessary 
to entitle an army to the benefit of joint capture. 
Wiiere there is preconcert, it is not of so mucli 
consequence that the service should be material, 
because then each pai*ty performs the service tluit 
is previously assigned to him, & whether tliat is 
important or not, it is not so material ; the part 
is i)erformed, Sc that is all tliat was ex]^cted. 
But where there is m> sucli ]>rivity of design. Sc 
where one of the paiiios is of (M^ual force to the 
work, Sc does not ask assistance, i1> is not the inter- 
posing of a slight aid, insignificant perhaps, Sc 
not necessary* that will entitle another ijariy to 
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share. The evidence by which such a claim is 
supported should be clear & consistent, because 
it lies on those setting up an interest of joint 
capture to make out their case. The presumption 
is on the side of the actual captor (Sir William 
Scott). — The Dordrecht (1799), 2 Ch. Kob. 55 ; 
1 Eng. Pr. Cas. 187 ; 165 E. B. 237. 

Annotations: — Oonsd. Banda & Klnvoe Booty (18C0), L. R. 

1 A. & E. 109 ; Tho FeldmarsohaU, [1920] 1\ 289. 

369. .] — Joint capture. Being in sight 

but saDing in a contrary direction. Fraud in 
actual captor postponing capture to defeat the 
siglit of another party. 

The party setting up a claim of joint capture 
must make out his case, & the burden of proof 
lies on him. . . . Where no actual assistance is 
alleged, the presumption of law leans in favour 
of the actual captor ; & ■ where fraud is sug- 
gested against him by the party setting up a con- 
structive claim, the original presumption is still 
further strengthened ; inasmuch as the law always 
presumes against imputed fraud (Sir William 
Scott). 

Being in sight generally, & with some few 
exceptions is sufficient to entitle a party to sliare 
as a joint captor (Sir William Scott). 

With respect to the evidence in cases of tliis 
nature, . . . great attention will always be paid to 
tho preiiaratory examinations of persons on the 
spot, the crew of the captured ship, who are 
disinterested witnesses, examined while the facts 
are fresh in their memory, before any disputes 
have arisen, & before th< y have had time to 
embark, either their passions or their interests 
in the suit (Sir William Scott). 

One witness, is brought forward, from the sliip, 
in whose favour the claim of joint capture is given ; 
& although he has released his interest, it must 
not be forgotten, that such witnesses usually 
see with sharp eyes, & recollect with prompt 
memories in favour of their own ship. . . . There 
is no case in which the cts. have decided in favour 
of a joint captor on such evidence alone (Sir 
William Scott). — The Robert (1800), 3 Ch. Bob. 
194; 165E. B. 433. 

370. .] — The Island op Trinidad, etc. 

(1804), 5 Ch. Bob. 92 ; 165 E. B. 709. 

Annotation : — Refd. Banda & Klrwoo Booty (1866), L. R. 

1 A. &E. 109. 

371. .] — (1) Whether in the case of a 

private ship of war, & a King’s ship lying in har- 
bour, & sending-out their boats, to make a capture, 
the boat of the private ship of war so sent out, 
but not coming up at tin; time of capture, can 
found a title to share in the capture made by the 
boat of the King’s ship, on the mere principle of 
being in sight ? I know of no case that would 
sustain such a claim (Sir William Scott). 

(2) Where a ship is in sight, she is conceived 
to co-operate in the proportion of her force. . . . 
Where no antecedent agreement is proved to have 
taken place, a vessel lying in harbour cannot be 
entitled to share in a capture made out of the 
harbour, by the circumstances of her boat being 
merely in sight (Sir William Scott). — The Odin 
(1803), 4 Ch. Bob. 318; 1 Eng. Pr. Cas. 397 ; 
165 E. B. 625. 

Annotation : — Reid. Banda & Klrwco Booty (1860), L. R. 1 

A. & E. 109. 

372. ,] — Sight alone is generally sufficient 

to entitle King’s ships to shai-e as joint captors, 
but there are exceptions to this rule. — The Galen 
(1815), 2 Dods. 19 ; 165 E. B. 1402. 

Annotations: — Apld. The Sociedade Folia (1843), 7» Jui*. 

956. Ocmid. Tne Brazil (1856), Sw. 75 ; Banda 8c Kirwee 

Booty (1866). L. R. 1 A. & E. lOU. 


373. .] — claim of joint capture may 

generally be sustained by a King’s ship on the 
ground of sight only ; but this rule is liable to 
exceptions. — ^Thb Meta.nie (1816), 2 Dods. 122 ; 
2 Eng. Pr. Cas. 217 ; 165 E. B. 1435. 

Annotations : — Apld. The Sociedade Fellz (1842), 1 Wm. Rob. 

303 ; Tho Brazil (1856), Sw. 75. Refd. Re Falkland Islands 

Battle, Ex p. H.M.S. Canopus, [1917] P. 47. 

374. .] — With respect to the question of 

sight, the important point always is whether the 
captured vessel saw or could see the vessel claiming 
to share (Dr. Lushinoton). — The Sociedade 
Pbuz (1813), 2 Wm. Bob. 155 ; 2 Notes of Cases, 
430 ; 7 Jur. 956 ; 106 E. B. 713. 

376. Proof of being In sight — Value of captor’s 
evidence.] — The Nostra Signora de los Dolores 
(1810), 1 Act. 262 ; 12 E. B. 101. 

376. .] — (1) In questions of joint 

capture, the otim prdbandi is on claimant, & in 
favour of the actual cay^tor. The rule, that no 
claim for joint capture can be established on tho 
sole evidence of the crew claiming, is not so strict 
in slave cases as in prize of war. 

(2) Asserted joint captor must be seen from the 
prize ; proof thereof generally required from other 
than captors. — The Brazil (1856), Sw. 75 ; 4 
W. B. 375 ; 166 E. B. 1027. 

377. Presumption of animus caplendi — Rebuttal 
of presumption.] — (1) Allowing the Viper to have 
been the ship in sight, still when I take into con- 
sideration that she had before reconnoitred this 
vessel, & had actually stood off on another course ; 
... I may venture to say, that to pronounce for 
the interest of such a claim as this would be to 
carry the interests of joint capture to a greater 
extent, than lias ever yet been done. There is 
no animus capiendi even to be presumed in this 
instance . . . this is a case of voluntary & 
deliberate dereliction (Sir William Scott). 

(2) The burden of proof lies on the party setting 
up the claim of joint capture (Sir William Scott). 
— The Lord Middleton (1801), 4 Oh. Bob. 153 ; 
165 E. B. 568. 

378. .] — Being in sight at the time, 

on behalf of a King’s ship, alone is generally 
sufficient to found a claim of joint capture, & to 
raise a legal presumption of the animus perse- 
quendi, which is not so readily attributed to private 
ships of war. ... As to King’s ships, the pre- 
sumption may be repelled by contrary circum- 
stances, tending to show that there was either no 
knowledge of the capture that was going on, or 
no intention to partake in it ; in fact, that there 
was no active or constiTictive assistance. . . . Tho 
act of steering a contrary course would have the 
effect of repelling the force of any inference raised 
on the mere presumption of law ; . . . & also if 
a King’s ship was lying in harbour, utterly ignorant 
of the occurrence, with her men dispersed 
sails unset (Sir William Scott). — The Drib 
Gebroeders (1804), 5 Ch. Bob. 339 ; 165 E. B. 
797. 

379. .] — The Amitie, No. 414, post, 

380. Revenue cutter.] — In this case a 

claim of joint capture was set up by a revenue 
cutter, on tho ground of being in sight. There was 
no act of assistance, & therefore the only question 
was, whether the revenue cutter, upon the mei*c 
fact of sight, must necessarily be presumed to bAvo 
tho animus capiendi so as to entitle her to share. — 
The Bellona (1809), Edw. 63 ; 2 Eng. Pr. Cas. 
21 ; 165 E. B. 1033. 

381. At commencement of engagement.] — The 
Vryheid, No. 352, ante, 

382. Search continued after sight lost.] — 

Tho ct. held the log of the Amethyst to be in- 
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admissible as evidence, since it went to give a 
common interest to the parties. 

The Emerald certainly had no sight, but was left 
to her own speculation as to what course the enemy 
would take during the darkness of the night in 
order to elude her pursuers, & to withdraw herself 
from the probability of falling in with either of 
them. Why then, what was the Emerald doing at 
this time? I think cruising merely in search. . . . 

1 know of no case in which it has been held, that 
a ship beginning a chase, & then discontinuing it, 
for it is a discontinuance to change a course upon 
conjecture, is entitled to share as joint captor (Sir 
William Scott). — Lb Niemen (1811), 1 Dods. 9 ; 
105 E. R. 1214. 

Annotations Distd. The Union (181 3). 1 Dods. 310. PoUd. 
The Sooledado Fellz (1842), 1 Win. Hob. 303. Consd. 
Banda & Kimeo Booty (1866). L. R. 1 A. & E. 109. 

883. Sight lost through obedience to 

orders.] — One of two joint chasers being ordered 
to pick up the boats of the other, & in consequence 
of the delay occasioned by her obedience to those 
orders losing sight of the prize, is not entitled to 
share with a third ship coming up & making the 
actual capture. — The Financier (1811), 1 Dods. 
Cl ; 105 F. R. 1232. 

Annotation : — ^Distd. The Sociedade Foliz (1812), 1 Notes of 
Cases, 28G. 

384. At time of capture — Claimant in convoy 
fleet.] — The Waaksamheid, No. 413, post, 

385. .] — Convoying ships precluded 

from sharing by further elongation from their 
convoy. — The Furie (1799), 3 Ch. Rob. 9 ; 105 
E. R. 307. 

Annotation : -’-Retd, The Virginia (1848), 6 Notess of Cases, 
174. 

386. .]— Le Franc (1795), 2 Ch. Rob. 

285, n. ; 105 E. R. 318. 

Annotations -Consd, The Cape of (lood Hope (1799), 2 
Ch. Rob. 274. Refd. The FeldniarschaU. [1920] P. 289. 

387. .] — A ship in sight at the time of 

cai)ture is entitled to share in the prize from that 
circumstance alone, & the claim is still stronger in 
favour of a ship which has joined in the pursuit 
of the prize. — The Sparkler (1813), 1 Dods. 359 ; 

2 Eng. Pr. Cas. 187 ; 105 E. R. 1341. 

388. Distance from capture excessive.] — The 
Margaret (1740), cited in 2 Dods. at p. 125 ; 105 
E. R. 1430. 

Annotation: — Consd. La Melanie (1816), 2 Dods. 122. 

389. Claimant’s refusal to partake in risk.] — 
On general principles, it seems not equitable, that 
one, who refused to partake in the risk, should 
afterwards advance a title to share in the prolits 
... it would amount to a renunciation on the 
part of the master, & it would have the effect of 
binding those under his command & also the owners 
for whom the master must be considered to act (Sir 
William Scott). — The William & Mary (1803), 
4 Ch. Rob. 381 ; 105 E. R. 048. 

390. Assistance in navigation of captured boats.] 
—The Nancy (1803), 4 Ch. Rob. 327, n. ; 105 
E. R. 029, P. C. 

Annotation : — Refd. The Alwina, [1916] P. 131. 

391. Vessel in harbour — Boat in sight oi cap- 
ture.] — The Odin, No. 371, ante, 

392. Prize permitted to disappear from sight— 
Fraudulent delay of captor.] — The Eendraught 
(1788), 3 Ch. Rob. App. XXXV.; 105 E. R. 
509, P. C. 

393. .] — The Robert, No. 309, ante, 

394. .] — The postponement on the 

part of the actual captor in taking a prize which 
might during several hours previously have been 
reduced into possession by such actual captor, 
during which the constructive captor, a King’s 
ship, remained in sight, & communicated by 


signals with the actual captor, objected to as 
fraudulent, no intimation having been given of 
the suspicions entertained of the prize by the actual 
captor ; in consequence of which the other bore 
away from the prize without affording any co- 
operation, & was out of sight at the time of capture, 
which occurred after dark. 

Decree pronounced for the exclusive interest of 
the actual captor, the foregoing circumstances 
being held insufficient to found a claim to joint 
capture. — The Minerva (1811), 2 Act. 112 ; 
12 E. R. 198. 

395. Visibility affected by darkness.] — That 
a ship forming part of a blockade & not being in 
sight in consequence of darkness or fog, or if the 
ship, out of sight, is in fact engaged on a particular 
enterprise which results in a capture, does not bar 
her claim in the prize. — The Forsighbid (1809), 
Edw. 124 ; 105 E. R. 1055. 

Annotation : — Consd. Tho Arthur (1814), 1 Dods. 423. 

396. .] — Ships seen to be in chase of the . 

prize during the day, & continuing the pursuit in 
a proper direction after night comes on, are entitled 
to share as joint captors although they are pre- 
vented seeing the act of capture by the darkness 
of the night. — The Union (1813), 1 Dods. 340 ; 2 
Eng. Pr. Cas. 180 ; 105 E. R. 1336. 

Continuance of chase — Necessity for association 
in sight.] — See No. 300, ante. 

C, Stibordinate Ve^^seh, 

397. Ship’s boats — Constructive assistance.] — 

Joint cax)turo, claim of on part of ship lying in the 
harbour of Corunna, & dispatching her boats in 
search of a French schooner, denoted by the signal 
post to be hovering on the coast. Fact of sight not 
sufficiently proved. Constructive assistance by 
boats will not entitle the ships to which they 
belong to share in the piize, claim rejected. — 
La Belle Coquette (1811), 1 Dods. 18; 105 
E. R. 1217. 

398. Boats borrowed by military.] — The 

Chinsurah {circa 1802), cited in 4 Ch. Rob. at 
p. 319; 1(55E. R. 020. 

AnnotalUm Retd, Tho Odin (1803), 4 Ch. Hob. 318. 

399. Armed tender — Under claimant ship’s 
command — Authority for employment of tender.] — 

In order to support tlie claim effectually on behalf 
of this shij), some orders must be produced to show 
ill what manner the actual captor was attached to 
the Sandwich, If she was attached as a tender, 
it must have been in consequence of some orders 
in writing. Unless such orders can be produced, 
it does not appear that tho fact can be properly 
established, but tho fact being averred, I must 
admit the allegation, leaving it to the party to 
consider what proof will be necessary to sustain it 
{per Cur.). — The Anna Maria (1800), 3 Ch. Rob. 
211 ; 105 E. R. 439. 

400. .] — The Charlotte, No. 

05, ante, 

401. ,] — lie Island op Curacoa 

A; Dependencies (1805), 5 Ch. Rob. 282, n. ; 
105 E. R. 777, P. C. 

An,iotaiion : — Mentd. La Flora (180.'5), 6 Oh. Hob. 1. 

402. .] — A ship of war is entitled 

to share in all captures made by a tender attached 
to her, however distant she may have been at the 
time of capture. To constitute a tender there 
must have been some express designation by the 
Admlty., or such a constant employment of the 
vessel in that character as would be equivalent 
to an express designation. 

The tender not being commissioned, the prize 
would be condemned as a droit, unless the capture 
were considered as made by the vessel to which 
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SecL 0 . — Joint capture: Svib-aeci, 1, C., D. db E,; 

aub-aect. 2. Sect 7 ; Sub-aecta, 1 , 2 cfc 3.] 
the tender is attached. — T he Carl (1866), 2 Ecc. 
& Ad. 261 ; Spinks, 238; 2 Eng. Pr. Cas. 497 ; 
10 L. T. 270 ; 164 E. R. 422. 

403 . .] — In joint captures, only the 

actual force present shares in the prize ; therefore 
when a tender of one ship was joint captor with 
another ship, the prize was shared proportionately 
between the capturing ship & the tender ; but the 
tender’s share, under the Order in Council, June 30, 
1827, is distributable among the whole of the ship’s 
company. — T he Zepherina (1830), 2 Hag. Adm. 
317; 160E. R. 259. 

jinnotation: — BeM. R. v, Serva, etc. (1845), 1 Den. 101. 

D. Joint Naval and Military Operations, 

404. Principles governing claim* of Joint cap- 
ture.] — The Dordrecht, No. 308, ante, 

405. Necessity for concert & communication.] — 

a"HB Cape of Good Hope, No. 304, ante, 

406. .] — A ship of war being in iiinere & 

bai'ely seeing or healing a firing on the land, is not 
entitled to share in the beneficial effects of an attack 
made by a force witli which she has no concert 
or communication . — Re Genoa & Savona (1815), 
2 Dods. 88 ; 2 Eng. Pr. Cas. 214 ; 165 E. R. 1424. 

407. 'Necessity for joint action in particular 
engagement.] — Claim of joint capture, on the part 
of ships detached from the capturing squadron, 
alleged by virtue of the special nature of the service, 
& the agi'eements between the Austrian General &; 
Lord Keith not sustained. — T he Stella Del 
Norte (1806), 6 Ch. Rob. 349 ; 165 E. R. 801. 
Annotations: — Consd. The Foldmarecholl, fl920) P. 289. 

Befd. Banda & Kirweo Booty (1866), L. 11. 1 A. & E. 109. 

408. .] — In the course of the advance on 

Daghdad the Commander-in-Chief of the army in 
Mesopotamia ordered the naval flotilla, forming 
part of the naval forces acting in concert with the 
army, to push on inflict as much damage as pos- 
sible. Tlie flotilla advanced up the Tigris, & fought 
& captured several armed Turkish vessels. The 
British cavalry were also advancing, but had been 
held up by a strong Turkisli rearguard, & were some 
miles away & out of reach of the flotilla when 
the captures were made. On a motion by the 
officers & crew of the flotilla for prize bounty 
under the Order in Council of Mar. 2, 1915, 
whereby, pursuant to the provisions of Naval 
Prize Act, 1804 (c. 25), s. 42, a sum calculated at 
the rate of £5 for each person on board the enemy’s 
ship at the beginning of tlie engagement was 
distributable among such of the officers & crews 
of any of His Majesty’s ships of war as were 
actually present at the taking or destroying of any 
armed ship of the enemy, it was objected that the 
captures were the result of a joint naval & military 
operation, & therefore outside the provisions of 
Naval Prize Act, 1864 (c. 25) ; — Held : the question 
was not whether on the date in question the 
flotilla & the troops were engaged in a joint scheme 
of operations, but whether they were jointly 
engaged in the capture of the Turkish vessels ; 
tlie troops in fact took no part in the capture ; &> 
the officers & crews of the flotilla were entitled to 
bounty. — Re Mesopotamia Operations, 1917, 
The Sulman Pak, etc., [1922] P. 73 ; 91 L. J. P. 
50 ; 126 L. T. 607 ; 38 T. L. R. 215 ; 15 Asp. 
M. L. C. 504. 

Anvotatiowi .-—Reid. The U.B. 17 (1922), 38 T. L. H. 780 ; Ht 
Naval Operations iuMoHopotamia, 1914-15, 119231 P.149. 

409. Whether prize money divisible.] — Parker 
r. Barker (1709), cited in 7 App. Cas. at p, 020, 

Annotation : — Held. Klnlooh v. Secretary of State for ludia 

(1882), 7 App. Cas. 619. 


410. .] — The Hoogskarpel (1786), cited 

in 2 Dods. at p. 350 ; 166 E. B. 1510, P. 0. 
Annotations: — Befd. La Bellono (1818), 2 Dods. 343 ; lie 

Genoa (1820), 2 Dods. 444 ; The Feldmarschall, [1920] 
P. 289. 

411. ^.]— Home v, Camden (Earl) (1796), 

6 Bro. Pari. Oas. 203 ; 2 Hy. Bl. 633 ; 2 B. R. 1028, 
H. L. ; affg, S. 0. avb nom, Camden (Lord) v. 
Home (1791), 4 Term Rep. 382. 

Annotations .**— Mentd. Gare v, Gapper, Gould v. Same (1803), 
3 East, 472 ; Veley v. Burder (1841 ), 12 Ad. & El. 265 ; Re 
Appledore Oommutatlon (184.5), 8 Q. B. 139 ; Wadsworth 
V. Queen of Spain (1851), 17 Q. B. 171 ; R. v, Green*«rtch 
County Court Judge (1888), 60 L. T. 248 ; The St. Tiidno, 

S P. 174; Egyptian Bonded Warohousos Co. v. 
u Goshi Kalsha, [1922.1 1 A. C. 111. 

412. .] — The Feldmarschall, No. 63, 

ante, 

E, Ahandoyiment of Prize, 

413. General rule.] — The Scorpion sailed from 
Cuxhaven, Oct. 2, 1798, in company with the 
sloop of war the Fairy & the brig the Kite, having 
eleven merchantmen under their convoy ; on Oct. 
24, at daylight, they discovered two sail on the 
weather bow, which turned out to be the Serins & 
the enemy’s ship afterwards captured ahead of 
her ; the Scorpion & the KitCj two of the con- 
voying ships, were immediately despatched to 
examine; they sailed on till they came wdthin 
seven miles of the SeriuSf the Dutch ship being at 
that time about two miles ahead of her, the 
Scorpion made the usual signal to the Serins, & 
received an answer so as to know her to be the 
Serins, but no signal was made that the ships 
ahead were enemies, they were therefore concluded 
to be friends ; & accordingly sucli a signal being 
made to the Kite & Fairy, the Fairy immediately 
made a signal to recall the Scorpion. ... On 
these facts I am of the opnion that the acts of 
these vessels are not to be considered as a desertion 
of the convoy . . . their discontinuance of the chase 
& alteration of the course is not an ac!t of their 
own, but an act wrongfully occasioned by the 
neglect or mistake, or wilful omission on the part 
of the Serins, & being so, it would not have the 
effect which generally would follow upon a dis- 
continuance of chase & alteration of course, before 
the act of capture took place, for generally a dis- 
continuance & alteration would defeat the interest 
of a joint captor by destroying the presumption of 
assistance or intimidation. . . . They must prove 
that it was the duty of the captain, according to 
the practice of the Navy to have made the signal of 
an enemy in sight ; & they must also prove that 
the intimidation on the Dutch was produced from 
their appearance ... & that the capture was 
made within such a distance as would not totally 
have removed them from the fair limits of their 
convoy duty (Sir William Scott). — The Waak- 
BAMHEID (1799), .3 Ch. Bob. 1 ; 105 E. R. 364. 

414. .] — (1 ) It will not be necessary that 

the joint chaser should actually board the prize ; 
it will be enough if there is an animus persequendi 
sufficiently indicated by the conduct of the vessel, 
& not discontinued. . . . For if the pursuit 
is pi*ematurely abandoned, it certainly cannot bo 
deemed a joint chase, at that moment, when the 
interest of capture is consummated (Sir William 
Scott). — The Amitie (1806), 6 Ch. Rob. 261 ; 165 
K. R. 924. 

416. .] — .If one pai-ty takes a vessel & 

afterwards abandons her, <fc then another takes the 
same vessel, the lost seizor is in law the only 
captor ; Si the act of a commander in relinquishing 
that which would otherwise have been good prize 
to himsolt & bis crew is binding upon the interests 
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of all under him. — Ties Diligentia (1814), 1 Dods. 
404 ; 2 Eng. Pr. Cas. 197 ; 166 B. R. 1367. 
Annotation Retd. The Leucade (1855), 2 Kcc. & Ad. 228. 

416. .] — (1) A claim of joint capture can- 

not be supported, where the chase has been 
abandoned before the act of capture is con- 
summated. 

(2) "Wlien two vessels associate in pursuit of a 
prize, if either of them ceases from the pursuit, 
the association ceases at the same time. 

(3) A little assistance, rendered by one vessel 
to another in the early part of a cliase, gives no 
title to share in the prize. — The Rattlesnake 
(1815), 2 Dods. 32 ; 165 E. R. 1400. 

417. Abandonment due to captor’s conduct — 
Failure to signal.] — The Waaksamhbid, No. 413, 
ante. 

418. Captor flying enemy colours.] — 

.Toint capture. Counter allegation that clain^nt 
had sheared off on a contrary route, under the 
particular circumst«ances of the case rejected. 

|The captor] was in reality continuing the chase, 
& if there was any falling off, it was only during 
the time while the privateer was under French 
colours, which thouglx not done with any view of 
deceit, might produce an alteration of purpose on 
the part of the tender, owing to the utter im- 
passibility of accomplishing her design under such 
circumstances (Sir William Scott). — La Virginie 
(1804), 5 Ch. Rob. 124 ; 165 E. R. 720. 

Annotations: — Mentd. Alknian v. Alknian (18«1), 4 L. T. 
374 ; Udny v. Udny (1869), L. R. 1 Sc. & Div. 441 ; The 
Flamenco (Part Cartfo lOx), The Orduna (l*art Cargo Ex) 
(1915), 32 T. L, R. 53; Tiuglcy v. MtUler, 11917] 2 Ch. 144. 


SiTB-SECT. 2. — Proof of Joint Capture. 

419. Onus on claimant.] — Tre Vryhkid, No. 
352, a7ilc. 

420. .] — The Robert, No. 309, ante. 

421. .] — The Loro Middleton, No. 377, 

aiiie. 

422. — — .J — The general course, in cases of 
this kind, is that the parties setting up a claim of 
joint capture, are called upon to establish their 
interest, & to make out their case to the satis- 
faction of the ct. But it happens in this instance, 
that the ojitis 'probandi is shifted, because theu* 
is produced, an exhibit, containing as direct an 
acknowledgment of the fact, on the part of the 
cajitain of the privateer, as can be expressed in 
words. . . . The effect of such an instrument 
is, I tliink, conclusive, to put the otJier party in 
possession of every legal right, unless it can be 
set aside & discharged, by being shown to have been 
obtfiined under circumstances, that will render it 
invalid (Sir Wdxiam Scoit). — The San Jose 
(1806), 6 Ch. Rob. 244 ; 165 E. R. 918. 

423. .] — Asserted joint capture on the 

part of an associated squadron. Onus probandi 
altogether rests with the party setting up the 
claim. In the absence of other evidence the ships 
logs introduced ; referred to the Trinity Masters. 
To impeach their decision necessary to point out 
obvious neglect, since they must be considered the 
best judges of such evidence. T’hc general pre- 
sumption tliat tlie actual captor did his duty in 
making signals when they could be made with 
effect, etc. Ncc(*8sary to remove it by positive 
evidence. — Le Bon Aventure (1810), 1 Act. 
211; 12 E. R. 81, P. C. 

Annotation: — Reid. Banda & Kinvee Booty (1866), L. R. 1 
A. Sc E. 109. 


424. .] — The burden of proof lies upon the 

party setting up a claim of joint capture, & the 
testimony of releasii^ witnesses if unsupported 
by other evidence is insufficient to establish such 
a claim. — The John (1813), 1 Dods. 363 ; 2 Eng. 
Pr. Gas. 190 ; 166 E. R. 1343. 

Annotations: — Consd. Re Mesopotamia Operations, 1917, 
The Sulman Pak, etc., [1922] P. 73 ; The U.B. 17 (1922), 
38 T. L. R. 780. ^!d. Banda & Kirwee Booty (1866), 
L. R. 1 A. & E. 109. 

426. .] — The Brazil, No. 376, ante. 

426. Claimant in convoy fleet.] — The 

Waaksamhbid, No. 413, ante. 

427. Presumption in favour of immediate 
captor.] — The Robert, No. 369, a^ite. 

428. .] — The Brazil, No. 376, ante. 

429. Evidence of claimant crew.] — TIie 
Robert, No. 369, ante. 

430. .] — (1) There is a species of evidence 

to which the ct. is in the habit of paying great 
attention, the documentary evidence of the log 
book of the prize (Sir Wilijam Suoit). 

(2) There is no instanc^e in which a claim of 
joint capture has been established, on the evidence 
of the asserted joint-captor alorw^ (Sir William 
Scoirr). — La Flore (1804), 5 Ch. Rob. 268 ; 
1 Eng. Pr. Cas. 474 ; 165 E. R. 772. 

Annotation: — Generallf/, Reid. Brig (iiamo unknown) (1864), 
Brown. & Lush. 370. 

431. .] — The Brazil, No. 376, ante. 

432. Evidence of crew of prize.] — The Robert, 
No. 369, ante. 

433. Effect of captor’s admission.] — The San 

.Tose, No. 422, ante. 

434. Ship’s log books — Log of prize.] — La 

Flore, No. 430, ante. 

436. Log of ship associated with claimant.] 

— Le Niemen, No. 382, a7de. 

435 . Log of claimant’s tender.] — Tin? 

Zepherina (1830), 2 Hag. Adm. 317 ; 160 E. R. 
259. 

Annotation : — Reid. R. V. Sorva, etc. (1845), 1 Don. 104. 

437. Reference to Trinity Masters.] — 

Le Bon Aventurp], No. 423, ante. 

438. Testimony of releasing witnesses.] — The 

John, No. 424, ante. 


Sect. 7.— GROUNDS FOR CAPTURE. 

Sub-sect. 1. — Running Blockade. 
>SVe I’art VI., post. 


Sub-sect. 2. — Carriaije of Contraband. 
See Part VII., post. 


Sub-sect. 3. — Neutraj^ Ship Carrying 
Servants of Enemy State. 

439. Vessels conveying persons in naval or 
military service.] — (1 ) If an individual is, from his 
military character, exposed to the operations of 
war, it is not for them to throw over him, from 
motives of compassion, as from any other induce- 
ment a colourable protection by artifices of this 
kind (Sir William Scott). 

(2) The simple carrying of dispatches, between 
ih(‘ colonies A the mother country of the enemy 
is a service higldy injurious to the other belligerent 
(Sir William Scott). 


part IV. sect. 1, sub-sect. 3. 

o. stowaway carried urith connivance of captain ,] — Redeeiakat. v, Newcombe (N. 8.) (1920), 51 D. L. R« 426. 
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Sect, 7. — Grounds for capture: SuJb-secis, 3 4, 

(g), jh) <&{€),] 

(3) This country . . . inflicting on the ship 
only a forfeiture of freight in ordinary cases of 
contraband. But the offence of carrying dis- 
patches is . . . greater. . . . There would be no 
freight dependent on it & therefore the same precise 
peni^ty cannot ... be applied. It becomes 
absolutely necessary to resort to some other 
measure of confiscation, which can bo no other 
than that of the vehicle (Sm WnxiAM Scott). — 
The Atalanta (1808), 0 Ch. Rob. 440; 1 Eng. 
Pr. Cas. 607 ; 165 E. R. 991. 

440. Duress no excuse.] — Ship lost in the 

possession of the captors, by accident & stress of 
weather, after capture, on the ship’s egress from 
Alexandria, after having served as a transport 
in conveying the French foi’ces to Egypt. Seizure 
justifiable. Captors not deemed responsible. 

On his [the master’s] arrival at Alexandria he 
applied for payment, & for his discharge, but 
was put off. ... It is now, however, said that 
this was an act under duress, & that it is a bygone 
transaction ... a man cannot be pennitted to 
aver, that he was an involuntary agent in such a 
transaction (Sir Witxiam Scott). 

She [The Carolina] was remaining under the 
power of the French military commander as much 
as ever. She had solicited leave to depart, but 
could not obtain it ; & if the English fleet had 
not appeared, she might have been employed to 
carry on the dragoons to some other place, in the 
same manner as she had been em;ployed before. 
I can by no means accede to th(‘ description given in 
argument, or consider her as having removed her- 
self from all taint, arising out of the preceding 
contract (Sui William Scott). 

It is said the captoi^s were in fault, for not 
proceeding immtidiately to adjudication. It must 
be conceded, I tliink, as a reasonable distinction, 
that commanders acting in the management of 
great expeditions, cannot be tied down exactly 
to the same rules, by which individual cruisei’s 
are directed to proceed (Sir William Scott). — 
’J’liK Carolina (1802), 4 Ch. Rob. 256 ; 1 Eng. 
Pr. Cas. 385 ; 165 E. R. 004. 

Annotations : — Retd. Tho Orozonibo (1807), 6 C3h. Hob. 430 ; 

Tho Kim, The BjOmstjenie BjOmson, Tho Alfred Nobel, 

11920] V. 319. 

441. Duration of liability — After termina- 

tion of service.] — The Carolina, No. 440, ante, 

442. Number immaterial.] — Neutral ship, 

(diai’tci*ed to caiTy out officer in tho military service 
of the enemy. Number immaterial, etc. Con- 
demned. 

A vessel hired by the enemy for the conveyance 
of military persons is to be considered as a trans- 
port subject to condemnation. . . . The number 
of military persons that sliall constitute such a 
case, it may be difficult to define . . . number 
alone is an insignificant circumstance in the con- 
siderations, on which the principle of law on this 
subject is built ... it appears to me, on principle, 
to bo but reasonable that, whenever, it is of 
sufficient importance to the enemy, that such 
pei'sons should be sent out on the public service, 
at the public expense, it should afford equal ground 
of forfeiture against the vessel, that may be let 
out for a purpose so intimately connected with 
the hostile operations (Sir William Scott). 

It has been argued, that the master was ignorant 
of the character of the service on which he was 
engaged, & that ip order to support tho penalty 
it would be necessary that there should be soiqe 
proof of delinquency in him, or his owner. But 
1 conceive, that is not necessary ; it will be suffi- 


cient if there is any injury arising to the belligerent 
from the employment in which the vessel is found. 
... In cases of bond fide ignorance, there may be 
no actual delinquency, but ff the service is injurious, 
that will be sufficient to give the belligerent a 
right to prevent the thing from being done, or 
at least repeated, by enforcing the penalty of 
confiscation (Sir William Scott). — The Oro- 
ZBMBO (1807), 6 Ch. Rob. 430 ; 1 Eng. Pr. Cas. 
599 ; 165 E. R. 988. 

Annotation : — Consd. The Kim, Tho Bjdrnstjome BJdmson, 

Tho Alfred Nobel, [1920] P. 319. 

443. Condemnation as enemy transport.] — 

Transport vessels are vessels hired by the govt, 
to do such acts as shall be imposed upon them, 
in the military service of the country (Sir William 
Scott). 

This is a case of a vessel letting herself out in 
a j^stinct manner, under a contract with the 
enemy’s govt., to convey a number of persons 
described as being in the service of the enemy, 
with their military character travelling with them, 
& to restore them to their own country in that 
character. I do . . . pronounce this to be a 
case of a ship engaged in a course of trade, which 
cannot be considered to be permitted to neutral 
vessels, & without hesitation pronounce this 
vessel subject to condemnation (Sir William 
ScotT). — ^Thb Friendship (1807), 0 Ch. Rob. 
420 ; 1 Eng. Pr. Cas. 599 ; 165 E. B. 985. 
Annotation: — Refd. The Kim, The Bjornsljemo BjOrnson, 

Tho Alfred Nobel, [1920] P. 319. 

444. ,] — The Orozembo, No. 442, 

ante, * 

445. Ignorance no excuse.] — The Hope 

(1808), 6 Ch. Rob. 463, n. ; 165 E. R. 1000. 

446. .] — The Orozembo, No. 442, 

ante, 

447. Necessity for proof of deUnquency— 

Sufficiency of injury to belligerent.] — The Oro- 
zembo, No. 442, ante, 

448. Carrying despatches of own govern- 

ment no protection.] — A neutral merchant vessel 
asserted to be carrying dtjspatches for tho govt, 
of its own country, cannot set up that employment 
as a ground of protection for a voyage otherwise 
illegal ; & even when such a claim shall bo given 
on the part of tho govt., it may become a serious 
question, how far a neutral state possesses the 
right of imparting such a protection. 

This ship was taken on a voyage from New York 
to Boiu'deaux, with several passengers on board, 
some of whom ai^e described by the master as 
French refugees from the island of St. Domingo. 
On what ground he describes them to be refugees 
does not at all appear. . . . Some of them it is 
true are women & children, but the others may bo 
persons of the most obnoxious character : they 
may form a part of the military establishment 
of the emeny or be employed upon other services 
most injuiious to the interests of this country 
(Sir Wijajam Scott).— The Drummond (1811), 
1 Dods. 103 ; 165 E. R. 1248. 

449. Persons In civil service — Sent by enemy at 
public expense.] — The Orozembo, No. 442, ante, 

450. Stowaway carried with connivance of 
captain — No evidence as to destination — Or carriage 
at enemy expense.] — ^A Swedish ship on a voyage 
from Buenos Ayres to a Danish port, took on board 
at Pernambuco with the connivance of the captain 
a German stowaway who was a qualified third 
officer in the German mercantile marine. He was 
discovered at Halifax, Nova Scotia, after the 
captain had made some attempt to conceal his 
presence on board. There was no evidence that 
the stowaway was carried at the expense of the 
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German Govt., or that he intended to go to Ger- 
many. The captain had on board a small parcel 
of contraband goods which he was carrying as a 
venture of his own. The Prize Ct. at Halifax 
condemned the vessel : — Held : without defining 
the circumstances in which a neutral ship may bo 
condemned for the performance of an unneutral 
service in the carriage of an enemy passenger, 
no unneutral service was performed Sc the ship 
was improperly condemned. — T he Hvitmiod, [1 920 J 
A. C. 718 ; 89 L. J. P. C. 19.^1 ; 128 1.. T. 148 ; 
16 Asp. M. L. C. 9, P. 0. 


468. Despatches of ambassador accredited to 
neutral country.l — The Caroline, No. 456, ante, 

459. Proof of delinquency — Receipt apparently 
given by master.]— The floPE (1803), cited in 
6 Ch. Hob. at p. 450 ; 105 E. R. 997, P. 0. 
AnnotaiUm : — Consd. Thu Atalanta (1808), (J Ch. Hob. 440. 

460. Comparative Importance Immaterial.] — The 


Caroline, No. 456, ante, 

461. .] — The Susan (1808), 6 Ch. Rob. 

461, n. ; 166 E. U. 999. 

462. Effect of ignorance of master.]— The 

Susan (1808), 6 Ch. Rob. 461, n. ; 165 E. R. 999. 

463. .] — The Hope (1808), 6 Ch. Rob. 

463, n. ; 165 E. R. 1000. 


Sub-sect. 4. — Neutral Ship Carrying Des- 
patches OP Enemy State. 

A, In General, 

451. Liability to condemnation.] — The Con- 
stitution (1802), cited in 0 Ch. Rob. at p. 455 ; 
165 B. R. 997, H. L. 

Annotation: — Apld. The AUilanta (1808), Q Ch. Ilob. 440. 

452. .] — The Atalanta, No. 439, ante. 

B. What Despatches justify Capture, 

(a) In General. 

453. Despatches of enemy agent — Neutral port 
to enemy port — Ignorance of master of ship.] — 

Despatches from an agent of the enemy on board 
a neutral ship going from a neutral port to a port 
of the enemy ; — plea of ignorance on tlie i)art 
of the neutral master admitted. — The Rapid 
(1810), Edw. 228 ; 2 Eng. Pr. Cas. 45 ; 165 E. R. 
1091. 

Annotation: — Consd. The Aline & Fanny (18.00), SpiukB, ’ 
322. 

454. Despatches to enemy consul — Enemy port 
to neutral port.] — Despatches on board a neutral 
ship going from a hostile port to a consul of the 
enemy, resident in a neutral country, not a ground 
of condemnation. — The Madison (1810), Edw. 
224 ; 2 Eng. Pr. (^as. 42 ; 165 E, It. 1090. 


(b) Official Communicaiious on Affairs of Slate. 

455. Ground of condemnation.] — The Con- 
stantia (1808), 6 Ch. Rob. 461, n. ; 105 E. R. 999. 

456. Despatches between mother country & 
colonies.] — (1) Despatches on board a neutral 
ship, but going from the ambassador of tlie enemy’s 
state, resident in the neutral state. 

1’hc caiTying of despatches of the? enemy from 
the colonies to the motlier country is a criminal 
interposition in the war that will lead to condemna- 
tion (Sir William S(U)tt). 

(2) {Despatches] are all official communications 
of official persons, on the public affairs of the govt. 
The comparative importance of the particular 
papers is immaterial ... & is sufficient, that 
they relate to the public business of che enemy, 
be it great or small. It is the right of the 
belligerent to intercept & cut off a.11 communica- 
tion between the enemy Sc his settlements, &, 
to the utmost of his power, to harass & disturb 
this connection, which it is one of the declared 
objects of the ambition of the enemy to preserve 
. . . the true criterion will be, is it on the public 
business of the state. Sc passing between public 
persons for the public service. ... If the papers 
so taken relate to public concerns, be they great 
or small, civil or military, the ct. will not split 
hairs, & consider their relative importance (Sir 
William Scott).--The Caroline (1808), 6 Ch. 
Rob. 461 ; 1 Eng. Pr. Cas. 615 ; 165 E. R. 999. 

457. .]— The Atalanta, No. 439, ante. 


(c) Postal Correspondence and Packets. 

464. Postal correspondence.] — Art. 1 of the 
Hague Conventions, 1907, No. XI., while exempt- 
ing postal correspondence from capture, does not 
apply to parcel post. — The Simla (1916), 69 
Sol. Jo. 546 ; 1 P. Cas. 281. 

465. .] — Bearer bonds & coupons shipped 

by letter mail in Dutch steamships for carriage 
from Dutch ports to New York were seized in the 
course of the voyage, Sc their detention claimed 
under the Reprisals Order in Council of Mar. 11, 
1915. The securities in some cases had been 
brought in Germany for American buyers, & had 
been received, Sc were being foiwarded to thorn, 
by the buyer’s Duicli agents ; in some other cases 
they had been bought in Germany by Dutch dealers 
for prompt resale, or for delivery under sales 
already made, in the United States : — Held : 
(1) the securities were not “ postal corre- 
spondence” so as to be exempt from seizure under 
Hague Convention No. 11 ; (2) they were “goods” 
within the Order in Council ; (3) altliough the 
securities in the cases above stated were not to 
be deemed “ enemy property ” for the pm*pose 
of tlie Reprisals Order, they were goods of “ enemy 
origin ” ’within its meaning, Sc consequently liable 
to detention ; (4) there was nothing to prevent 
the propi^r officer of the Crown applying foiihwith 
for tiie release of the securities in question to resps. 
— The Noordam (No. 2), |1920] A. C. 904; 89 
L,. J. P. 234 ; 123 L. T. 477 ; 36 T. L. R. 581 ; 
15 Asp. M. L. C. 27 : 3 P. Cas. 599, P. C. 

Annotation: — (Jeyierally, Montd. K. v, jUickliiBon, [1920] 

3 K. B. 552. 

466. Parcel post.] — The Simt.a, No. 461, ante. 

467. Contraband goods sent by post.]— Contra- 
band goods sent by post are not protected by Ait. 1 
of the 11th Hague Convention, Sc when seized as 
prize are liable to condemnation. — ^J’he Tubantia, 
The Gelria & The Hcllandia ( 1 910), 32 T. L. R. 
529. 

468. Goods of enemy origin.] — Goods of 
Austrian origin which were also Austrian property, 
found among the letter mail discharged from four 

I neutral stt^amships under the provisions of the 
Reprisals Order in Council of Mar. 11, 1915, were 
seized in June, 1916, but were not brought before 
the Prize Ct. to be dealt with until July 25, 1017 : 

- Held: para. 2 of the Order in Council dated 
Jan. 10, 1917, is valid as a new Reprisals Order, 
A these goods, being in the custody of the IMze 
Ct. or the possession of the Crown at the date of 
the passing of the Order, must be dealt with upon 
the same footing as goods which originally came 
under the Order in CJouncil of Mar. 11, 1915. — 
The Chumpon, The Dei^and, The Zuiderdijk, 
The Oscar II. (1917), 2 P. Cas. 642 ; 6 Lloyd, 
Pr. Cas. 420. 

469. Enemy securities.] — German Govt. 

bonds, which had been sent from a German bank- 
ing CO. in Berlin to a firm in Copenhagen to be 
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Seel, 7. — Grounds for capture: Sub^eect. 4, B, (c). 
Sect 8, Part V. Sect. 1.] 

forwarded by registered post to a bank in Chicago, 
were seized, as goods or commodities of enemy 
origin, under the Reprisals Order in Council of 
Mar. 11, 1915, from the letter mail of the Danish 
steamship which was carrying them from Copen- 
hagen to the United States : — Held : the bonds 
were “ goods ** or “ commodities ** within those 
words in the Order, &, being of enemy origin, 
they were subject to detention until the con- 
clusion of peace, to be then dealt with as the ct. 
might order. — Thb Frederik VIII., [1917] P. 
43 ; 80 L. J. P. 66 ; 116 L. T. 21 ; 33 T. L. R. ' 
133 ; 13 Asp. M. L. C\ 570 i 2 P. Cas. 395 ; 6 
Uoyd, Pr. Cas. 109. 

Annotation: — Apld. The Noordau (No. 2), [19191 P. 255. 

470. .] — The Noordam (No. 2), 

No. 465, anie* 


Sect. 8. — ^RELEASE. 

471. Release by order of government — Duty of 
court to comply.] — The Madonna del Burso, 
No. 8, ante, 

472. Before adjudication — Against will of 

captors.] — The Elsebb, No. 10 , ante, 

473. Undue detention in neutral port.] — The 


Suez Canal Convention, 1888, to which Great 
Britain, Germany, & other powers were parties, 
provided, by Arts. IV. & VI., that the stay of 
prizes of war at Port Said or in the roadstead of 
Suez should not exceed a period of twenty-four 
hours, except 4n caae of distress. By Art. IX. 
the Egyptian Govt.,, which at the material time 
was controlled by the British (Jovt., was to take 
the necessary measures for the execution of the 
Convention. 

On Aug. 15, 1914, a British cruiser captured a 
German steamship in the Red Sea & escorted her to 
Suez. The prize stayed in the roadstead of Suez 
for a period of thirty-two hours, a prize crow was 
then put on board, & she was taken to Alexandria, 
where she was condemned by the Prize Ct. : — 
Held : assuming that there had been a breach of 
the Convention, that fact was not cognisable by 
the Mze Ct. as a ground for the release of the 
prize. — ^T he Sudmark, [1917] A. C. 620 ; 86 
L. J. P. C. 181 ; 116 L. T. 804 ; 33 T. L. R. 575 ; 
62 Sol. Jo. 37 : 14 Asp. M. L. 0. 82, P. C. 

Annotation : — Befd. Procurator In Kgrypt v, Doutsohes 

Kohlen Depot Qesellscliaft, [1910] A. C. 291, 

474. Goods not enemy property but of enemy 
origin — Securities — Detention under reprisals order.] 
— ^Thb Noordam (No. 2), No. 465, ante. 

475. Whether warranty of freedom to remove 
goods from realm.] — The Falk, etc.. No. 1249, 
post. 

Restitution.] — See Part V., Sect. 4, post. 


Part V. — Rights, Duties and Liabilities of Captors. 


Sect. 1.— IN GENERAL 

476. Rights — ^Assignment of share of prize — 
Before condemnation.] — A captor of a prize assigns 
his share thei’ein before condemnation, & held he 
could legally do it. — Morrough v, Comvns (1748), 
1 Wils. 211 ; 05E. R. 579. 

Annotations: — Retd. Camplln v, Bullmaii (1761), Park. 

398 ; Andersen v. Marten, [1907] 2 K. B. 248. 

477. Arming or equipping of neutral ship — 

Recaptured from enemy.] — A neutral vessel re- 
captured from T)he enemy, may, if necessary for the 
mutual safety & interest of herself & the recaptoi’s, 
be equipped, armed, & employed at her own risk, 
in protecting herself & the recaptors from the 
attack of the enemy’s cruisers. — The Swift 
(1809), 1 Act. 1 ;* 12 E. R. 1, 

478. Revision of accounts — Barred by 

lapse of time.] — Captors are bari*ed by lapse of 
time from calling for the investigation of accounts 
between themselves & the comrs. of the navy, 
unless it can be shown that they had it not in their 
power to obtain a revision at an earlier period. 

Mode adopted by the Navy Board of settling 
accoimts with the captors in cases where the 
Govt, has the right of pre-emption of pait of the 
goods captured, though apparently liable to 
objections, is not deficient in equity, & may be 
justified & made valid by the mutual understanding 
of the parties, collected from their acts & the nature 
of the transaction. — The Jonge Jan G814), 1 
Dods. 463 ; 165 E. R. 1376. 

Right to Insure.J—iS'ee Insurance, Vol. 

XXIX.. pp. 88, 89, 116, Nos. 470, 471, 694-704. 

479. Duties — ^Not to detain neutral ships with- 
out inquiry.] — (1) Resistance to search, not sub- 
stantiated, as a criminal act, against neutral ships 
sailing prior to hostilities, &, at the time of seizqre, 
ignorant of the war. 


These cases arise on the capture ot two vessels 
apparently Spanish, but alleged to be subject to 
condemnation, on account of resistance to the 
exercise of visitation & search, on the part of the 
belligerent cruiser. The principle of law on tMs 
subject is fully established & admitted on all sides. 
. . . To bring the case within the operation of 
the law, it must be shown, in the first instance, 
tliat the vessel had reasonable grounds to be 
satisfied of the existence of a war ; otherwise there 
is no such thing as neutral character, nor any 
foundation for the several duties, which the law of 
nations imposes on tiiat character. It is, therefore, 
a very material circumstance in this case, that, 
at the time of sailing, no war was supposed to 
exist, in the knowledge, or contemplation of those 
who commanded these vessels. They sailed in 
perfect ignorance of war, & consequently im- 
conscious that they had any neutral duties to 
perform (per Cur.). 

(2) I am not aware that a mere attempt to 
escape, before any possession assumed, has ever 
been held to draw witli it the consequences of 
condemnation (per Cur.). 

(3) Those who arm themselves with the com- 
mi^on of their country, if they bring neutral 
ships into British ports, they must on no account 
de&in them there without inquiry. « . . Persons 
venturing to take out a commission of war must 
instruct themselves in their own duty, & if any 
inconvenience arises from their neglect, the neutral 
claimant is not to suffer (per Cur.). 

(4) It is alleged in this case that the Spanish 
crew, to the number of twenty-two persons, were 
put in irons. This is a ' fact which c^itainly 
requires much explanation, for I will not ^y that 
there may not be cases in which such restraint 
may be necessary, & therefore justifiable. But the 
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neooEwity must be urgent & evident (per Our.)- — 
Tiie St. Juan Baptista & La Purissima Con- 
ception (1803), 5 Oh. Rob. 33 ; 1 Eng. Pr. Cas. 
417; 165E. R. 687. 

480. To be acquainted with nature ol 

duties.] — T he St. J uan Baptista & La Purissima 
Conception, No. 479, ante, 

481. Obligation to insure prize.] — Tub 

SuDMARK (No. 2), No. 483, P 08 t, 

482. .]— Tub New Sweden, No. 003, 

post. 

483. Towards owners of property seized — 

Governed by international not municipal law.] — 

(1) Seizure as prize are made by executive officers 
of the Crown ; their duties towards the owners of 
the property seized fall to be determined by 
international law, not by the municipal law which 
governs their duties towards the Crown. Thei'e 
is no accepted rule of international law as to the 
officer in whoso custody prizes should be placed 
when brought into a convenient port. 

Naval Prize Act, 1804 (c. 25), s. 16, provides 
that “ every ship taken as prize, brought into 
port within the jurisdiction of a prize ct. shall 
forthwith & without bulk broken, be delivered up 
to the marshal of the ct. ; if there is no such 
marshal ... to the principal officer of customs of 
the port.” 

A German ship carrying copra, wliioh belonged 
to British subjects had been shipped before the 
war, was captured in the Red Sea, tSc on Aug. 20, 
1914, was taken into Ah^xandria. At the time 
Egypt was in British occupation, but no prize 
ct. had been there established ; the nearest place 
at wliich a prize ct, was then sitting was Gibraltar. 
There being at Alexandria no marshal nor any 
British customs officer, the captor delivered the 
ship cargo to a detaining officer who had been 
appointed by the British military authorities to 
take custody of prizes. That officer, in conse- 
quence of representations by the master of the ship 
that the copra was liable to deteriorate & other 
circumstances, without proceedings in prize having 
been instituted, caused the copra to be unloaded & 
placed in a warehouse, where it was partially 
destroyed by fire without negligence. The copra, 
so far as it was undestroyed, was i*t4ea8ed to the 
owners, A they subsequently claimed & were 
decreed damages against the captor A the detain- 
ing officer : — Held : neither the captor nor the 
detaining officer was liable, because (a) as to the 
captor, Alexandria was a convenient port, & the 
captor was justified in delivering the ship & cargo 
to tlie detaining officer, who did not receive it as 
the captor’s agent ; (/>) under the circumstances 
a prize ct. if applied to would have ordered the 
copra to be unloaded, & consequently the damage 
was not the i*esult of not making an application ; 
&, further, the damages were too remote, there 
being no contract of bailment. 

(2) There is no obligation on the part of the 
Crown or its executive officers, or the Prize Ct. 
marshal, to effect insurances against fire for the 
benefit of cargo owners (Lord Parker). — The 
S ijDMARK (No. 2), [1918] A. C. 476 ; 87 L. J. P. C. 
88 ; 118 L. T. 383 ; 31 T. L. R. 289 ; 02 Sol. Jo. 
363 ; 14 Asp. M. L. C. 201, P. C. 

Annotations i—Aa to (2) Consd. Tbo Calmsmorc, The Gunda, 

11921] 1 A. C. 439. Refd. The Now Sweden, [1922] 1 

A. C. 229. 

To use due diligence .] — See Nos. 664, 580, 

post, 

484. Liabilities— Action for false Imprisonment 
--Ship acquitted.]— liE Caux v, Eden, No. 1001, 
post, 

485. Embezzlement of goods.] — The 


Concordia (1799), 2 Cli. Rob. 102 ; 105 B. R. 
253. 

486. To whom attaching — Actual wrong- 

doer.]— (1) The actual wrongdoer is the oidy 
person responsible in the Ct. of Admlty. for injuries 
of seizure ; a suit was dismissed against the admiral 
of the station being not privy to the fact. 

I do not say that the Statute of Limitations 
extends to prize causes. ... I must notice . . . 
an entire novelty in a prize cause, viz. that it is 
a proceeding for calling to adjudication, not the 
immediate alleged wrongdoer, but a person who 
was neither present at nor cognisant of the trans- 
action, & who is to be affected in responsibility 
merely on this ground, that the pei’son alleged to 
have done the injury was acting under his general 
authority. ... 

The actual wrongdoer is the man to answer m 
judgment ; to him responsibility is attached in 
this ct. He may have other persons responsible 
over to him, & that responsibility may be enforced. 

. . . Tf a captain made a wrong seizure, under 
the express orders of an admiral, that admiral 
may be made answerable in the damages occasioned 
to the captain by that improper act. But it is 
the constant practice of this ct. to have the actual 
wrongdoer held the party before the ct., & every 
man must see the propriety of that practice ; 
because if the ct. was once to open the door to 
complaints founded on a remote & consequential 
responsibility, there would be no end. If a 
monition is to go against the admiral, for not 
issuing his revocatory orders, a monition, in like 
manner, might go against the ^^rds of the Admlty., 
for a similar neglect ; or against the Secretary of 
State, for not issuing similar directions to the 
Lords of the Admlty. ; & those persons might 
be made parties in a prize cause, & called upon to 
proceed to adjudication. ... 

(2) If an act of mischief wfis done by the King’s 
officers, through ignorance, in a place whore no 
act of hostility ought to have been exercised, it 
does not necessarily follow that mere ignorance 
of that fact would protect the officers from civil 
responsibility. If by arts., a place or district was 
put under the King’s iieace, &> an act of hostility 
was afterwards committed therein, the injured 
party might have a right to resort to a ct. of prize, 
to show that lie had been injured by this broach 
of the peace, & was entitled to compensation ; & 
if the oirujer acted tli rough ignorance, his own 
govt, must protect him. It is the duty of govts., 
if they put a certain district within the King’s 
peace, to take care that due notice shall be given 
to those persons by whose conduct that peace is 
to be maintained ; & if no such notice has been 
given, nor due diligence used to give it, & a breach 
of the iieace is committed through the ignorance 
of those persons, they are to be borne harmless, 
at the expense of that govt, whose duty it was to 
have given that notice (Sir William Scott). — 
1 The Mentor (1799), 1 Oh. Rob. 179 ; 1 Eng. Pr. 
Cas. 96 ; 165 E. R. 141. 


l8 to (1) Apld. The Athol [1842). 1 Wm. 
{ to (2) Consd. Schacht v, otter, The OatHoo 


Annotations : — As 

(183.Hj. o’Moo. P. a ~’Re!dT The Oscar II., [1919i 

P. 171. Gcnarally, Reid. The Harmony (1816), Coop. G. 
326 ; La Madonna della Lotteraj(1829), 2 Hag. Adm. 289 ; 
The Katherina (1860), 30 L. J. P. M. & A. 21 ; Tho 
Wllhelmlna, [1923] P. 112. 


487. Sale of cargo— Liability to extent of 

proceeds.] — Proceeds of sale less than amount of 
original value. Compensation not allowed, in 
case of justified seizure ; & conduct not impeached. 

’The ct. is very desirous that full ju^ice should 
be done to claimants, but the cargo is not equal 
to it. . . . The seizure ... is justified by the 
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Sect. 1. — In generah Sect, 2; Svb-eects, 1 d: 2. 

Sect. 3 ; Svb-aect. 1.] 

order for further proof. . . . [The cargo] was 
carried to Leghorn, where there is a standing 
commission of the Admlty. Ct. . . . There is no 
suggestion that the sale was made for any sinister 
purposes, or in any manner injurious to the 
property. ... I cannot think that the captors 
are answerable for more than the proceeds, it not 
being shown that they have conducted themselves 
otherwise than with fair intentions {per Cun.). — 
The Two Susannahs (1799), 2 Ch. Rob. 132 ; 1 
Eng. Pr. Cas. 208 ; 165 E. B. 264. 

488. Acts done In Ignorance.] — The* 

Mentor, No. 486, ante. 

489. Sailing or firing under false colours.] 

— T'he Peacock, No. 626, post. 

490. Putting captured crew in irons.] — 

The St. Juan Baptista & La Purissima Con- 
ception, No. 479, ante. 

491. Meddling with cargo — Without 

authority of court.] — "ftiE Washington, No. 529, 
post. 

492. Proceeds deposited for safe custody — 

Subsequent difficulty In recovery.] — Sundry Boats 
(or Trabacolos) captured in the Adriatic 
(1824), 1 Hag. Adm. 294 ; 166 E. R. 104. 

493^ Liabilities of commissioned & non- 

commissioned captors distinguished.]— The Eltze 
(otherwise The Etjse Wilhelmine), No. 999, post. 

494. Goods captured & proceedings dis- 

continued — Liability for detention — Seizure not un- j 
justifiable.] — The Falk, etc.. No. 1249, post. 


Sect. 2.— RIGHT TO VISIT AND SEARCH. 

Sub-sect. 1. — In General. 

495. Right incontestlble — To lawfully com- 
missioned cruisers of belligerent nation.] — (1) A 

vessel sailing under convoy of an armed ship for 
the purpose of resisting visitation & search con- 
demned. 

(2) In forming that judgment, I trust that it 
has not escaped my anxious recollection for one 
moment, what it is that the duty of my station 
calls for from me ; namely, to consider myself as 
stationed here not to deliver occasional & shifting 
opinions to serve present purposes of particular 
national interest, but to administer with 
indifference that justice which the law of nations 
holds out, without distinction, to independent 
states, some happening to be neutral & some to be 
belligerent. . . . It is the duty of the person who 
sits here to determine this question exactly as he 
would determine the same question if sitting at 
Stockholm ; to assert no pretensions on tlie part 
of Great Britain, which he would not allow to 
Sweden in the same circumstances & to impose no 
duties on Sweden, as a neutral country, which he 
would not admit to belong to Great Britain in the 
same character (Sir William Scott). 

(3) The right of visiting & searching merchant 
ships upon the high seas, whatever bo the ships, 
whatever be the cargoes, whatever bo the destina- 
tions, is an incontestible right of the lawfully 
commissioned cruisers of a belligerent nation. 
I say, be the ships, the cargoes, & tJie destinations, 
what they may, because till the ships are visited 
& searched, it does not appear what the ships, or 
the cargoes, or the destinations are ; & it is for the 
purpose of ascertaining these points that the 


necessity of this right of visitation & search exists. 
... A lawful force- cannot lawfully be resisted 
(Sir William Scott). 

(4) The authority of the sovereign of the neutral 
country being interposed in any manner of mere 
force cannot legally vary the rights of a lawfully com- 
missioned belligerent cruiser (Sir William Scott). 

(5) The only remaining question which I have 
to consider is, the matter of expenses ; & this I 
think myself bound to dispose of with as much 
tenderness as I can use in favour of individuals. 
. . . The captors have been extremely tardy in 
proceeding to adjudication. Attending to all 
these considerations, I think claimants are clearly 
entitled to have their expenses charged upon the 
value of the property up to the time of the order 
for further proof. From that time the property 
might have been withdrawn upon bail, & it is no 
answer to the ct. to say that this gentleman or 
another gentleman did not think it advisable to 
commit their private fortunes in the extent of the 
security required (Sir William Scott). — The 
Maria (1799), 1 Ch. Rob. 340 ; 1 Eng. Pr. Cas. 
152 ; 165 E. R. 199. 

Annotations; — As to (2) Coiuid. The Zamora (191C), 85 

L. J. P. 89. As to (3) Refd. lloblneon Gold Mining Co. u. 

Alliance Insoo., 11901] 2 K. B. 919. Generally. Mentd. R. v. 

Koyn (1876), 13 Cox, C. C. 403. 

496. Purpose of right.] — The Maria, No. 495, 
ante. 

497. When right exists — Not In time of peace.] — 

(1 ) For if no right to visit & search, then no ulterior 
right of seizing & bringing in, & proceeding to 
adjudication ; & it is in the course of those 

proceedings above, that the facts are produced 
that she is a French snip trading in slaves ; 
if these facts are made known to the seizor by 
his own unwarranted acts, he cannot avail 
himself of discoveries thus unlawfully produced, 
nor take advantages of the consequences of his 
own wrong (Sir William Scott). 

(2) Upon the question whether the right of 
search exists in time of peace . . . two principles 
of public law are generally recognised as funda- 
mental. One is the perfect equality & entire 
independence of all distinct states. Relative mag- 
nitude creates no distinction of right ; relative 
imbecility, whether permanent or casual, gives no 
additional right to the more powerful neighbour ; 
& any advantage seized upon that ground is mere 
usurpation. . . . The second is, that all nations 
being equal, all have an equal right to the un- 
interrupted use of the unappropriated parts of the 
ocean for their navigation. ... I can find no 
authority that gives the right of interruption to the 
navigation of states in amity upon the high seas, 
excepting that which the rights of war give to both 
belligerents against neutrals (Sir William Scott). 
—Lb Louis (1817), 2 Dods. 210 ; 165 E. R. 1464. 
Annotations : — Generally. Refd. The St. Juan Nepomuceno 

(1824), 1 Hagr. Adm. 265. Mentd. R. v. Serva, otc. (1845), 1 

Den. 104 ; Buron v. Denman (1848), 2 Exeb. 167 ; Santos 

V, lllldgre (1859), 5 Jur. N. S. 1358 ; R. v. Keyn (1876), 2 

Kx. D. 63. 

498. Where capture unlawful — Captor cannot 
avail himself of discoveries.] — Lb Louis, No. 497, 
ante. 

499. Right to bring into port for sibarch — Sus- 
picion slight.] — Two neutral ships bound from a 
French colonial port to Rotterdam with cargoes 
of ground nuts, & each having a document called 
an “ acquit d caution,* showing that the shipment 
was by the permission of the French authorities, 
were stopped by a British cruiser & ordered 
into Kirkwall. That order was given not on 
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p. Bighl to secure cargo^Shiplseni to^portfor analysis ofcarffo.] — The Montana (1919), 3 P. Cas, 340. 
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account of any suspicion with regard to the cargoes, 
put because neither ship had the document, 
^ clearance, given to ships which 

sorted from a British port on a voyage to a port 
affording access to enemy territory, or which 
when on such a voyage wherever commenced had 
called at a British port for the examination of 
her cargo in order to comply with the Order in 
Council of Feb. 16, 1917, the second Beprisals 
Order. Vvhile the ships were proceeding to Kirk- 
wall, which involved passing through an area 
more dangerous from German submarines than the 
coui’se which it was intended to take, they wore 
attacked by a German submarine ; one ship was 
sunk & the otlier damaged. The owners of the 
ships & cargoes brought actions in the Prize Ct. 
against the Procurator- General to recover 
damages: — Held: the Order in Council did not 
apply to a ship which started from a British or 
Allied port, & the owners were entitled to recover 
damages although tlio order to proceed to Kirkwall 
was given under an honest mistake as to the effect 
of the Order in Council. — The Beunisse, The 
Klve, \192l] 1 A. C. 458 ; 90 L. .T. P. 118 ; 124 
L. T. 554 ; 37 T. L. K. 193 ; 3 P. Oas. 771 ; 9 
Lloyd, Pr. Cas. 243 ; 15 Asp. M. L. C. 167, P. C. 
Annotations Consd. Nethorlands Ainericau SUiani Navijra- 
Won Co. V. U.M. Procurator Geuoral, fl92G] 1 K. B. 81. 
Mentd. ComK^ito I’ortiiario d’linportazlono del Carboui 
EoflsUl do Gcuova v. liistouc, [15)22] W. N. 200. 


Sub-sect. 2. — IIp:81stance to Visitation and 
Search. 

500. Liability to condemnation.] — The Maria, 
No. 495, ante, 

^ 501. — Resistance to the exercise of the 
right of visitation search. An armed American 
vessel having carried on the forced trade on the 
Spanisli main, &, while under a British flag, 
seized some vessels for the purpose of ransoming 
l)art of the crew whicli had been detained on sliore, 
etc., on arriving off Macao attempts to resist a 
British cruiser in the exercise of the right of visita- 
tion & search, captured after a desperate r(isist- 
ance. Condemnation. — The Topaz (1811), 2 Act. 
20; 12E. 11. 164. 

502. Vessel ignorant of war.] — The 8t. 

Juan Baptista & La Purissima Conception, 
No. 479, ante, 

503. Resistance of convoying ship.] — 

(1) Resistance to search is penal, & the i>enaliy 
is confiscation : that resistance, being directed to 
be given by the sovereign of the state, affords no 
protection : the resistance of the convoying ship 
is the resistance of the whole convoy (Sir WiLliam 
SCOTl’). 

(2) If the intention is voluntarily & clearly 
abandoned, an intention so abandoned, or even 
a slight hesitation about it, does not constitute a 
violation of right (Sir William Scorr). — ^Thb 
Blsabb (1803), 4 Ch. Rob. 409 ; 1 Eng. Pr. Cas. 
167 ; 165 E. R. 057. 

Annotation: — As to (1) Consd. The Dcrfflliigcir, The Fordo, 

The Leda, lie Ainerioan M(;at Packers* Agrreemont, lie 

Certain Swedish Copper, [1919] P. 204. 

504 . Resistance by enemy master — Cargo 

property of neutral merchant.] — The Catiiabina 
Elizabeth, No. 628, post. 

505. Neutral country cannot resist right of 
search.] — The Maria, No. 495, ante, 

506. What amounts to resistance — Not mere 


attempt to escape.] — The St. Juan Baptista & 
La Purissima Conception, No. 479, ante. 

507. Effect of abandonment of Intention.] 

— The Elsabe, No. 503, ante. 


Sect. 3.— DUTY TO PROCEED TO ADJiJDh 
CATION. 

Sub-sect. 1. — In General. 

508. Duty to proceed.] — Whoever seizes & 
detains a ship belon^ng to the subjects of a neutral 
power, does it at his peril ; &; unless he proceeds 
in the regular stated form to the condemnation of 
ship & cargo, & prevails in it, or gives legal & 
sufficient reasons to justify his conduct, he must, 
as matter of course, pay the costs, damages, & 
demurrage. — Fallt.tepp v, Elphinstonb (1784), 
5 Bro. Pari. Cas. 343 ; 2 E. R. 719. 

509. .] — Motion in the Instance Ot. to arrest 

a sliip taken at Oura(;oa, never brought to adjudica- 
tion, rejected. 

This motion is unnecessary. If a retmm was to 
be made by govt, in whose hands it appears the 
ship is, tliat they held it as agent for the . captor ; 
the proceedings inust then take the common form 
of a proceeding in prize. ... If the ship was 
in the hands of a foreigner, or in danger of being 
sent away, the ct. would be called upon to exei*t its 
utmost diligence ; as the matter now stands, there 
is no necessity for this motion {per OuR.). — The 
GBORaB (1801), 3 Oh. Rob. 212 ; 105 E. R. 440. 

510. ,] — The Madonna del Burso, No. 

8, mile, 

511. Vessel brought to port.] — The vessel 

was not brought into port. IMie obligation on 
the captors to institute proceedings may be held 
not to attach quitt^ so strongly as when a ship 
is brought into i)ort, when tlie (wix^fcor has taken 
complete i)osscssion, & is bound by the exx^ress 
directions of the Prize Act to proceed to 
adjudication. WJiilst the sliii) is at sea, ho may 
deliberate, & after mature investigation discharge 
himself of the custody. He may remain liable for 
misconduct in having detained at sea, but the 
obligation to proceed, in tlic direct question of 
Prize, is not so imperative ui>on him, as in a case 
where tlio vessel is actually brought in. If any 
inconvenience is to be ai)prehended from delay, 
that will bo sufficiently counteracted by the 
opportunity which the other party has of insti- 
tuting i^roceedings, of calling upon the captor 
to compensate for the detention, under another 
form than that of a Prize Proceeding (SiH Wil- 
liam Scott). — The Susanna (1805), 6 Ch. Bob. 
48 ; 165 E. R. 846. 

Annotatifms : — Consd. Tho Katliarlua, (Cargo Kx) (1860 

Lush. 142. Reid. Tho WilholnUua, [1923] 1*. 112. 

512. Vessel not brought to port.] — The Susanna, 

No. 511, ante, 

513. Liability for breach of duty — Liability for 
costs & damages.] — Falluefp v, Blphinbtone; 
No. 508, ante. 

514. ,] — The Gorier Maritimo, No* 

1 145, j)ost, 

515. .] — The Maria, No. 495, ante. 

515, .] — The St. Juan Baptista & 

La Purissima Conception, No. 479, ante, 

517. If natural consequence of 

failure.1 — The Sudmark (No. 2), No. 483, ante. 

518. ^ Right of claimant to compel captor to 

proceed.] — The Huldah, No. 1252, post. 


PART V. SECT. 2, SUB-SECT. 2. 

Q. What amounts to resistance — Ship turned against hoarding hoat ,\ — TUB Friends* Adventure (1806), Stcwait, 97. 
J. — ^VOL. XXXVII. R R 
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^ecl, 3, — Duty to proceed to adjudication: Sub-Beds* 
1 cfe2, A. d:k] 

619. Effect of lapse of time.]— The 

Susanna, No. 611, ante. 

520. Captor applying to wrong tribunal — 
Claimant may proceed before proper tribunal.] — 
The Huldah, No. 1252, post. 

521. Degree of despatch required — Commanders 
of expeditions & individual cruisers distinguished.] 
— The Carolina, No. 440, ante. 

522. Ship not brought into port — Captor may 
divest himself of custody — ^Liability for detention 
at sea.] — The Susanna, No. 611, ante. 

523. No prize crew put on board — In- 

ability of captor so to do — Duty to record time & 
place of capture.] — The Berlin, No. 334, ante. 

524. Examination of principal officers.] — 
Cremidi V. Powell, The Gbrasimo, No. 71, ante. 

525. Deposit of documents found on board.] — 
Cremidi v. Powell, The Gerasimo, No. 71, 
ante. 


Sub-sect, 2. — Despatch op Vessel to 
Convenient Port. 

A. In General. 

526^ Duty to send to convenient port — Latitude 
allowed in performance of duty — Privateer & war- 
ship distinguished.] — (1 ) The capture was made in 
latitude 42, considerably to the north of Lisbon, 
the wind being then fair for England. It was 
ttieir duty to have brought the prize directly to 
England ; for if the public instructions give to 
captors the power of coming to the most con- 
venient ports, they do not give them a mild & 
arbitrary discretion, but a discretion to be soundly 
exercised, on a due consideration of their own 
convenience, & of the interest of the neutral 
persons that may be concerned. ... I feel it 
impossible not to pronounce, that the privateer 
has acted improperly, in carrying the vessel into 
Lisbon, & keeping her there so long. I do not say 
that the original seizure was wrongful, or that the 
privateer would not have acted with perfect cor- 
rectness, if she had brought the ship to England, 
& instituted proceedings here. The captors not 
having done that, but having carried her to Lisbon, 
& detained her there unnecessarily for such a 
lengtli of time, I am of opinion, that they are 
liable to costs & damages ; deducting the expenses, 
which would have been incurred, by proceeding 
here, & also so much time as would have been 
necessary for that purpose (Sir William Scott). 

(2) It is the duty of privateers to bring their 
prizes home to a port of this kingdom as soon as 
they can. King’s ships may reasonably bo 
allowed a greater latitude, as being frequently 
attached to stations which they cannot leave 
(Sir William Scott). 

(3) To sail & chase under false colours may be 
an allowable stratagem of war, but firing under 
false colours is what the maritime law of this 
country does not peimit ; for ... it may occasion 
the loss of the lives of persons who, if they were 
apprised of the I'eal chaiacter of the cruiser, might, 
instead of resisting, implore protection (Sir 
William Scott). — The Peacock (1802), 4 Ch. 
Rob. 186 ; 165 E. R. 579. 

527. Limitation to convenient port.] — 

This ship was seized on a voyage from Amsterdam 
to Archangel, under a suspicion of Dutch property. 
She was going in ballast to bring a cargo to 
Amsterdam, & appears to have been very much 
in the habit of Dutch trade, paiticiilarly during 


the war. On these & other grounds, it could not 
be fairly denied that there were circumstances 
to justify the seizure ; but the second act of 
sending the vessel to such a place as Shetland is 
not so defensible. The Prize Act undoub^dly 
gives the captor some latitude on this subject ; 
he is directed generally “ to send his prize to some 
convenient port.** Shetland cannot be con- 
sidered in any manner as such a port. It is a 
place where the captor cannot get advice ; much 
less can the claimant learn in what manner to 
proceed, or where to resort for justice. The 
captor is certainly not justified under the Prize 
Act to select any port that he pleases. It must 
be a convenient port, & in that consideration the 
convenience of claimant, in proceeding to adjudica- 
tion, is among one of the first things to which the 
attention of the captor ought to be addressed 
(Sir William Scott). 

To release a vessel . . . witliout her consent, 
after she was once brought in, would be contrary 
to the directions of the Prize Act. ... I shall 
allow one month*s demurrage, & the expenses of 
the present hearing (Sir William Scott). — 
The Wtlhblmsbbrg (1804), 6 Ch. Bob. 143 ; 105 
E. R. 727. 

628. As soon as possible.] — Crigmidi v. 

Powell, The Gerasimo, No. 71, ante. 

629. Liability for breach of duty — Costs & 
damages.] — This is a question of damage sustained 
by a vessel coming from Monte Video to London, 
with a large cargo, documented generally as 
belonging to persons in America, but of which a 
considerable part has been claimed for merchants 
in London. The vessel had sailed from the 
colony of the enemy after hostilities. Considering 
the general circumstances of the case, & that the 
property did not clearly appear . . . the captors 
were justified in the act of seizure, & it was not an 
unreasonable curiosity, on their part, to bring the 
question of property to judicial investigation, & 
to take the benefit of any question of law that 
might arise out of the facts. . . . The first duty 
of captors ... is to bring their prize “ to some 
convenient port.” Convenient is a large & 
general term, leaving a certain latitude of discre- 
tion, but a discretion to be cautiously exercised 
. . . Conveniences are of different kindsi . . . 
Among the most important must be considered 
that of bringing a vessel to a port where she may 
lie in safety, since that cannot unquestionably 
be deemed a convenient port, which does not afford 
security & protection to the property that is 
brought in. An open road, for instance, where 
the sliip may be occasionally exposed to the 
weather, cannot be a place of secuiity. It is 
therefoi'e quite impossible that it should be con- 
sidered as a convenient port for the preservation 
of piuperty. Another material ingredient of 
convenience is that the port shall be of sufficient 
capacity to admit vessels to enter without un- 
loading their cargoes, since it is the intention of 
the legislature that bulk shall not be broken. 
If there is not depth of water to allow vessels to 
lie without taking out the cargo, non his locus ; 
since captors ore not to meddle witti the cargo 
in any manner, without the authority of the ct., 
which cannot be exercised until the vessel has 
been brought into port. It is also highly desirable 
that the port should be a place whicn holds ready 
communication with the tribunals whch have to 
decide on questions arising, out of the capture ; 
that the parties may have access to advice, & 
may be enabled to obtain the necessary informa- 
tion ; & that the directions of the Ot. of Admlty. 

be carried into effect with despatch. On 
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tlio other hand, there may be conveniences of a 
subordinate nature, in favour of the captor . . . 
for instance, that owners of privateers may elect 
their own port, is but a reasonable advantage in 
itself, when kept within proper limits. . . . The 
privilege of electing their own ports is a con- 
venience which may be allowed caeteris paribus 
(Sir William Scott). — The Washington (1806), 
6 Ch. Rob. 276 ; 165 E. R. 930. 

Annotation : — Befd. Tbo Ostsoo (1855), 2 Ecc. & Ad. 170. 

530 , .] — Captors’ expenses allowed, 

deducting charges incurred by the ship in conse- 
quence of their misconduct. 

I shall disallow the expense of the unlivery of 
the cargo, which became necessary entirely from 
their own [the captors] misconduct, in carrying 
this vessel to a place where she could hardly fail 
to receive some damage (Sir William Scott).— 
The Principe (1809), 1 Edw. 70 ; 165 E. R. 
1036. 

631. Deducting expenses of proceed- 

ing to proper port.] — The Peacock, No. 526, 
ante, 

682. Effect of offer to release.] — 

The WiLHKiiMHREHG, No. 527, ante, 

633. Loss of freight.] — The 

(■ATHARINA Elizaihith, No. 589, post, 

634. Procedure on arrival at port — Proper officer 
to have custody of ship & cargo.] — The Stfj>MARK 
(No. 2), No. 483, ante. 


B, What Constitutes Convenient Pori, 

636. Port of captors — Privateer.] — (1 ) The 
question is, whether military salvage is due, as 
for a rescue from the enemy. No case has been 
cited, & I know of none, in which military salvage 
has been given, wliere the propcul/y rescued was 
not in the possession of the enemy, or so nearly as 
to be certainly inevitably under his grasp. . . . 
But in this case there was no enemy to encounttu*. 
’Phe dangcir to the parties was contingent only, & 
though probable to occur had not actually occurred 
(Sir WiLiJAM Scott). 

(2) if a captm'e is made witli an intention of 
prize, & the sliip turns out to belong to a friend, 
there is no reason why the original but mistaken 
intention of the captor should defeat- any salvage 
interest, that might arise from other circumstances 
in the case (Sir William Sco'rr). 

(3) The next question is, whether the claim is 
defeated by bringing the vessel so much out of her 
way. . . . The ct. cannot forget, that at the time 
of the capture, the ship was actually going into a 
Spanish port, without any apparent excuses for 
so doing, & without sufficient documents of 
I)roperty on board. Tiie captors had a right to 
bring her in as a prize. In tliis point of view, 
the bringing into Jersey, the port of the privateer, 
& as such, the most convenient port to the captors, 
was not improper. If this does not defeat the 
right, the ct. has only to consider wlmt is the 
nature of the service performed. It is that of 
sending on board a number of men, bringing the 
vessel & cargo safe into poit. This ... is no 
more than an act of Jiumanity, so are all services of 
salvage acts of hmnanity ; but still they are such 
as the policy of the law considers as entitled to 
reward (Sm William Scott). — The Franklin 
(1801), 4 Ch. Rob. 147 ; 1 Eng. Par. Cas. 365; 
165 E. R. 566. 

Annotation : — Beid. The Svanfos, The Borgila, [1919] P, 

189. 

636. Port where captor & claimant can obtain 
advice*] — The Wilhelmsberg, No. 627, ante. 

637. Importance of convenience to claimant.]-- 
The Wilhelmsberg, No. 527, ante. 


638. Not remote port.] — The Anna, No. 285, 
arite. 

539. .] — Carrying to a remote poii for 

adjudication in most cases unjustifiable. Costs 

damages decreed against the captor for mis- 
conduct. hYeight pronounced to be due in conse- 
quence of the interruption of a voyage by the 
captm’e & subsequent condemnation of the vessel 
in a remote poit. Specie restored, “ being to the 
consignment of several British merchants,” though 
from an enemy’s port. — The Cathartna Eliza- 
beth (1810), 1 Act. 309 ; 12 E. R. 120. 

540. Port where vessel may be In safety — Not 
open road.] — The Washington, No. 529, ante, 

541. Port of sufficient capacity to admit vessel — 
Without unloading cargo.] — The Washington, 
No. 529, ante, 

542. .] — The Sudmark (No. 2), No. 

483, ante. 

543. Port in easy communication with prize 
court.] — The Washington, No. 529, ante, 

544. Port where prize court sitting.] — 

The Sudmark (No. 2), No. 483, ante. 

545. Discretion of captor to decide — Must be 
soundly exercised.] — The Peacock, No. 526, ante, 

546. .] — The Washington, No. 529, 

ante, 

547. .] — (’laim admitted on behalf 

of the Banish (lovt. for Algerine property taken 
under the Banish flag, the Bey having exacted 
payment from tlie Banish consul. 

It is . . . tlie duty of captors, in all cases, to 
carry their prizes to places where they can be put 
into a course of legal inqiiiry ; but in captures 
made on the proiierty of Oriental subjects, a more 
than ordinary caution, & regularity of proceeding, 
sliould be observed, b(M;ause it is very much the 
practice of those countries, under a law of nations 
now peculiar to themselves, to rtssort immediately 
to a very summary justice, & to redress themselves 
for what tliey cousidi^r as an unjust capturci, by 
demanding compensation from the countryman of 
the aggi’essors. 

The cargo consisted of corn, sugar, & cotton, 
laden at Algiers on board a Banish siiip, &. dostincjcl 
ostensibly to Ix'ghorn, but , . . really to Mar- 
seilhis. Immediately on bearing of the capture, 
the Bey of Algiers sent for the Banish consul, <fc 
with an emphasis wJiicli tlio Banish consul did not 
think it prudent to rt‘slst, demanded of liim to 
refund tluj value of the cargo taken on board the 
Banish ship ; alleging that th(^ Banish flag ought 
to have protected the cargo, that if it did not, the 
Banish (lovt. & its public agents, were answerable ; 
the Banish agent paid the money’ under this demand, 
Jk> on a representation of all the oii’cumstanccs to 
tlie Banisli Govt., they reimbursed him ; & the 


application now made is, that the Banish Govt, 
may be permitted to claim in the jilace of the 
original proprietors. ... If subjects of a neutral 
country submit to any flagrant act of violence, as 
for instance, if the Boy of Algiers should step 
forward to claim a cargo, evidently French, & 
<-hey submit to refund the value of the property, 
I should certainly not peimit their acquiescence 
to defeat the right wliich a British captor had 
gained in such a cargo. But in a doubtful case, 
the ct. would incline to support an act done for 
the prevention of miscliief, tic although the trans- 
action might not be strictly correct, if it appeared 
to have a solid foundation of justice at the bottom, 
the ct. would be strongly inclined to uphold it in 
its full extent (Sir William Scott). — The 
Kinders Kinder (1799), 2 Ch. Rob. 88 ; 165 
E. R. 248. 

AnntMitms The Fortune (1800), 2 Ch. Rob, 92. 

Beld. Tbo Hurtidge Hano (1801), 3 Ch. Hob. 324. 

B R ? 
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Sect. 4.— RESTlTUnON. 

Sub-sect. 1. — In General. 

548. Probable attendant consequences of resti- 
tution.] — ScHACHT V, Otter, The Ostseb, No. 686, 
post* 

549. Whether bar to second seizure — Liability 
of second captor for costs & damages.] — The 

Mercurius, No. 733, post. 

550. .] — (1) A ship under American 

colours, laden witli West India produce taken in 
at St. Bartholomew Sc Philadelphia, and coming to 
Kotterdam. She was first seized by a privateer 
& released, & was afterwards taken by the present 
captors. Certainly to seize' a vessel which has 
already been released, Sc is sailing with a copy of 
her restitution on board, is a measure to be 
practised with great circumspection (Sir William 
Scott). 

(2) Unless I could go to the length of holding, 
that persons detected in the meditation of fraud, 
not for tliis voyage, but for some future trans- 
action, are totaUy incapacitated from obtaining 
any credit, with regard to the present trans- 
action, Sc that such a discovery is sufficient to blow 
up every case in wliich they are concerned, there 
is no ground on which I could pronounce a sentence 
of condemnation. I do not conceive that to be a 
wholesome rule, on which this ct. can venture to 
proceed. That the parties have discredited them- 
selves, with respect to some future transaction, is 
not sufficient (SiB William Scott). — The Eliza' 
& Katy (1805), 0 Ch. Bob. 185 ; 165 E. B. 895. 

551. Simple restitution decreed — Where loss 
owing to conduct of persons captured or agents.] — 
The Providentia (1799), Oh. Bob. 142 ; 165 
E. B. 268. 

552. No fault in captor or captured.] — 

ScHAaiT V. Otter, The Ostsee, No. 586, post. 

553. Both captor & captured at fault.] — 

Schacht V. Otter, The Ostsee, No. 580, post. 

554. Restitution accepted without reservation — 
Bar to subsequent claim for damages.] — If there 
liad been any intention to prosecute a demand for 
damages arising from the seizure, the offer should 
liavc been accei)ted sub modo ; instead of that, the 
lestitution was accepted in the manner in which 
it was proposed, &, as such, must bo understood 
to include an act of amnesty on both sides. It is 
not for the parties, then, to come again before the 
ct., after all the papers liave boon withdrawn, Sc 
charge the captors with an unjustifiable seizure, 
when they have, in consequence of the restitution, 
lost the opportunity of defending themselves 
(Sir William * Scott). — The Maria Powlona 
(1806), 6 Oh. Bob. 236 ; 165 E. B. 914. 

555. Restitution only In character In which 
claim made — Onus of proof on claimant.] — The 
SOGLASIE, No. 150, ante. 

Remedy for violation of neutrality.] —/S'cc Nos. 
309-312, ante. 


Sub-sect. 2. — ^Payment op Costs to 
Oattors. 

556. Capture occasioned by conduct of captured 
ship.] — The Hbndric Sc Alida (1777), Mai-r. 96 ; 
166 E. B. 22. 

557. Circumstances amounting to mis- 

conduct.] — The Eliza Sc Katy, No. 550, ante. 


558. ,] — Schacht v. Otter, The 

Ostsee, No. 580, post. 

559. Circumstances creating suspicion — 

Ship leaving blockaded port.] — The Otto & Olap, 
No. 713, post. 

560. K .] — A neutral vessel, which, by 

means of false papers or other deceitful practice 
intended to defeat the rights of belligerents, has 
been used by her owner to carry contraband goods 
to the enemy. Sc which has delivered such goods 
on an outward voyage, remains confiscable if 
seized upon the return voyage. What would 
constitute the return voyage wiU depend upon all 
the circumstances of the particular case. If, 
however, the intention Sc voyage are definitely 
abandoned before seizure the offence is dissipated 
Sc purged Sc the vessel is no longer liable to con- 
fiscation. 

The Alwina^ a Dutch steamship, sailed from 
Newport, Mon., with a cargo of Welsh steam coal, 
ostensibly consigned to consignees in the Biver 
Plate, but really intended for the use of German 
warships in the South Atlantic. She called at 
Teneriffe for bunkers. Sc there, after a stay of 
several weeks, her cargo of coal was sold to a firm 
of British merchants. On her return voyage she 
had to put into Falmouth for repairs Sc she was 
there seized: — Held: (1) as the intention to 
convey contraband to the enemy had been 
abandoned before consummation, the vessel was 
immune from coniiscation & must be restored to 
her owner ; (2) by reason of his conduct the owner 
must pay the costs Sc expenses of Sc incident to 
the capture Sc detention of the vessel Sc of Sc incident 
to the prize proceedings. — The Alwina, [1916] 
P. 131 ; 85 L. J. P. 199 ; 114 L. T. 707 ; 32 T. L. B. 
494 ; 60 Sol. .To. 540 ; 13 Asp. M. L. C. 311 ; 
affd., [1918] A. C. 444, P. C. 

Annotations :—As to (1) Refd. The Edna, [1921] 1 A. C. 735. 

As to (2) Refd. The Leonora, [1918] 1>. 182. 

561. Capture occasioned by nature of cargo — 
Making examination necessary.] — Toree is so like 
hemp that, if it is permitU'd to be earned without 
examination, the enemy would bo very well 
supplied with hcmi) It is necessary that such 
cargoes sliould be brought in for examination 
{per Our.). — The Jonob Hermanus (1801), 4 
Ch. Bob. 95, n. ; 1G5 E. B. 548. 

562. Capture under Reprisals Order — Claimants 
with knowledge of order.] — A quantity of goods 
were seized under the Bcprisals Order in Council 
of Mar. 11, 1915, from the parcels mail of a neutral 
vessel hound from Copenhagen to New York, Sc 
decrees were made that the goods were of enemy 
origin Sc were enemy property Sc they, or their 
proceeds if sold, were ordered to be detained until 
the conclusion of peace or further order. 

Vai’ious claimant^ American citizens, who had 
submitted to these orders either without entering 
appearances or without objection at the hearing, 
claimed that, peace having been concluded, they 
were entitled to the release of the goods or their 
proceeds ; Sc they filed evidence to show that 
according to the law applicable to mercantile 
transactions in time of peace, though not under 
the rules of international law applicable to the 
passing of property in goods for\^teded by sea 
in time of war, the goods at the time, of seizure 
were the property of respective claimants. The 
A.-G. thereupon waived the rights of the Crown 
in respect of the declarations of enemy ownership 


PART V. SECT. 4, SUB-SECT. 2. 

r. Captors justified in bringing in 
iTjwt'l for €:raminaAion .\ — Captore cn- 
tlUod t o costs where they were held 
lustihod in bringing in the yossel for 


examination. — ^Thb Stockholm (1812), 
Stewart, 379. 

t. Inquiry into validiiy of claim.l — 
The Admiralty is entitled to require 
that a claimant to cargo on an enemy 


ship, seized in time of war, shall pay 
the costs incurred by the Admiralty 
in satisfying itself of the validity of 
the claim, before releasing the cargo. 
— ^WooDHBlAD Plant & Co., Ltd. v. 
The Admiralty, [1914] W. U. 724. 
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& consented to orders for release, but claimed tliat 
any order for release should be conditional upon 
payment by claimants of the expenses of detention 
& the pi’emiums paid for the insurance of the 
goods : — Held : (1 ) the seizure's <te detention being 
consequent upon shipments presumably made 
with knowledge of the Order in Council & of the 
measures directed to be taken thereunder, the 
releases ought to be subject to the terms that 
the expenses properly & necessarily incurred in the 
discharge, detention, & sale of the goods should 
be borne by claimants ; (2) the marshal being 
charged with the safe keex^ing of the goods for the 
sole purpose of eventual restitution, insurance 
was a necessary precaution in the interests of the 
owners of the goods, & not in the interests of the 
Crown as in the case of goods seized & claimed 
to be subject to condemnation as prize, & accc)rd- 
ingly the cost of the insuranc^o must likewise be 
borne by claimants.— Tiik United States. (1920] 
P. 430 ; 3 P. Cas. 750 ; 00 .T. P. 73 ; 125 J.. T. 

446 ; 30 T. L. U. 832 ; 15 Asp. M. U. C. 314. 

Anni)iaiio7i : — As to (2) tlonsd. 'i’lH) New Sweden, [1022] 

1 A. C. 229. 

563. What costs or expenses allowed — Whether 
expenses of insurance.] — The Peal Ducjhe (1797), 
cited in 2 Tlag. Adm. at p. 162, n. ; 166 E. U. 204, 
P. C. 

Annotation: — Refd. The Malta (1828h 2 Hag. Adm. 1(J2, n. 

564. .] — (1) 1 Raptors are generally 

bound for two tilings : for safe fair custody, 

if the jiroiierty is lost or destroyed for want of 
that safe fair custody, they art' resi>onsible for 
the loss. For tliesc^ two things t'vt'ry t^aplor is 
answerable ; but if an accident, or mert^ casualty 
happens, against which no fair t'xt'r tions of human 
diligence could iirotect, it must fall on the party 
to whom the property is ultimately adjudged. Jf 
to secure liimself against the nt'gligent^t' of his own 
agents, or to secure his own responsibility, the 
captor chooses to makt^ insurance, th<‘ practice 
of the registrar merchants has been not to allow 
it in their repoi*t. . . . Clamiant is not bound to 
look further, nor to contribuU^ to the ex])enso 
which the captor, for his own st'curity, may choose 
to incur. ... (2) Wliateviu* means tlie captors may 
take to relieve themselves from tlu'ir p(*rsonaI 
responsibility, it is a matU^r, which is fori'ign to 
the claimant. Where the ct. orders a removal, 
& a fresh risk is incuiTcd, for which the ct. directs 
an insurance, it may b(^ subject to a d.ilTcrent 
consideration. . . . Where claimant himself has 
actually insured, the demand is utterly unsus- 
tainable. In sucli a case, to lay upon him the 
additional expenses which the captor incurred for 
his own security, would be highly injurious (Slit 
William Scott).- -The Catheiune & Anna 
(1801), 4 Ch. Bob. 39 ; 1 Eng. Pr. Oas. 336 ; l(i5 
E. P. 528. 

Annotations : — As to H) Consd. Tlu^ Cairnsmoro. The Ciuiida, 

[1921] 1 A. C. 4,Sy. As to (2) Reid. Thu United Stuien, 

[1920] P. 4:i0. 

565. .] — Ship &; cargo sent on to 

England by order of Vice-Admlty. Ct. for sale 
pursuant to 41 Geo. 3, c. 96, s. 9. Exjiense 
attending the providing securities to be allowed 
a charge upon the property. Insurance upon the 
same & upon freight allowed. Commission on 
effecting insurance ; on purchase of exchequer 
bills. — I'HE James & William (1810), 1 Act. 337 ; 
12 B. B. 132. 

566. .] — The United States, No. 

562, ante. 


567. .] — Claimants to goods seized 

ns prize but released under an order of the Prize 
(■t. are not chargeable, as pai*t of the expenses 
of detention, with the cost of an insurance on the 
goods effected by the marshal, unless they have 
during the currency of the risk assented to the 
marshal insuring on their behalf. — The Cairns- 
more, The Gunda, [1921] 1 A. C. 439 ; 124 L. T. 
553 ; 15 Asp. M. L. C. 162 ; sub nom. Procurator- 
Generai. V. Baixins Sonnkh & Co., The Cairns- 
more, The Gunda, 90 L. J. P. 123, P. 0. 
Annotations : — Refd. Tho Oregon, Tho Oolrnsmoro & Tho 

Omida, [1921] P. 221 ; The New Swodon, [1922] 1 A. 0. 

229. 

568. Expenses of providing securities.] — 

The .Tames & William, No. 565, ante. 

569. Expenses of marshal.] — A ship & 

cargo taken as piize liaving been condemned by 
the Admliy. (X-. was sold umier a decree of that ct. 
pursuant to Prize Act, 1854 (c. 18), s. 26. The 
decree was reversed by th(* appellant ct. & simple 
restitution dccrei'd : — Held : as the captors were 
bond fide in posst'ssion during litigation they were 
entitlf'd to the rights, allowances & incidents 
attaching to such ])ossossion & claimants were only 
upon simiile restitution entitled to the nett pro- 
ceeds of sale, after deducting from the gross 
charges the marshal’s charges consisting of 
(a) expenses of sail', (b) reasonable expenses for 
thi' care & custody of ilie jiroperty pending 
adjudication, & (r) pilotage, liglits k other dues 
incurred in bringing the ship to England. — The 
FRANriHKA (1856), 10 Moo. P. C. C. 73 ; 14 E. P. 
417, P. (I 

Annotations Apld. Tlio DuHsolilorf, [15)20] A. C. 10:M. 

Refd. The ('alruHinoro, Tho IHinda, ( 15)21] 1 A. (’. 425). 


SuH-sECT. 3 . — Payment of (k)STs and Damages 

BY (JAI'TORH. 

A. In (hneral. 

570. Seizure justlflable — Compensation for loss 
on sale.] — The Providentia (1800), 2 Ch. Pob. 
119, n. ; 165 E. B. 270. 

571. Liability for wrongful capture.] — The 

JuPTROW Maria Schroeder, No. 772, 'post. 

672. Vexatious conduct by captors un- 

necessary.] — Sciiacut V. Otter, The Ostsee, No. 
.586, post, 

573. Nature of liability — Compensation to 

Injured party — Not punishment of captor.] — 

8(jhacht V. O'n’EH, The Ostsee, No. 686, post. 

574. Effect of honest mistake — Occa- 

sioned by act of government.] — Mchacht v . Otter, 
The Ostsee, No. 580, post. 

575. Wrong construction of reprisal 

order.] — The Sigurd, No. 245, ante. 

576. .] — The Bernisse, The 

Elve, No. 499, ante . 

After restitution.]— to Nos. 549, 550, 

ante. 

Where claim for violation of neutrality.] — 

Sec Nos. 313, 314, ante. 

B. No Probable Cause for Suspicion. 

(a) General Rule. 

577. Liability for costs & damages.] — Falli- 
JEFP V. Klpiiinstone, No. 608, ante. 

578. ,] — This ship was coming on a voyage 

from St. Thomas to Altona, fully documented for 
such a voyage ; the bill of lading did not express 
account & risk, but the other papers did ; the 


PART V. SECT. 4, SUB-SECT. 3.— A. 

ft. Cargo hdonging to enemg — WiUunU knowledge of captain — Ship d : freight restored .] — The Venus (1800), Stewart, 90. 
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Sect: 4. — Jleslitulion : Sub-sect. 3, B. (a) & (b) ; sub- 
sect 4, 2?.] 

depositions of the master, & of the mate, expressed 
the fullest belief of propeity. But the captors 
have picked up a .Tew passenger, on whose evidence 
alone it is attempted to discredit tliis claim. These 
depositions seem, on the face of them, to have 
been strangely taken ; without them* the case 
would have been perfectly clear. It being a case 
of a voyage from St. Thomas to Altona, both 
neutral ports, without any doubt on the destina- 
tion, & without any sufficient ground of seizure, 
claimants are entitled to costs & damages (SiRr 
William Scott). — The Triton (1801), 4 Ch. Rob. 
79 ; 165 E. R. 642. 

Anrwtaiion : — Reid. Sckacht v. Otter, The Ostsee (1855), 9 

Moo. P. C. 0. 160. 

679 . .] — ^the Anna, No. 2B5, ante, 

680. .] — Damage against the captor owing 

io a defect of due diligence in not havmg taken a 
pilot on board. Restitution in value. 

The ct. has decreed the restitution of the ship, 
& parts of a valuable cargo. The captors have 
pleaded in discharge of that decree, “ that the 
vessel was lost at sea without any fault or mis- 
conduct on their part.” It lies on them to 
establish that fact, & if it is not proved, the 
respoiisibility will fall upon the owners, though 
they were not present, or personally concerned 
in the transaction. You will have to judge on the 
facts submitted to you, whether there was any 
misconduct or not. Prom your local knowledge 
of the island, & of the navigation of that part, 
you will be enabled to form a more correct judg- 
ment, whether the prize master was guilty of any 
neglect of duty, fairly chargeable upon him, in 
omitting to take a pilot, &, more especially, 
whether he was justified in not acceding to the 
request made by the master of the vessel, that he 
would take a pilot ? Should you be of opinion that 
he was justified in not taking a pilot, you will 
then consider whether, in proceeding in the course 
described, up to that particuhir point, he made 
proper allowance, as a pilot or person prudently 
conducting the navigation of the vessel, so as to 
avoid, on one side, the sunken rock, which he was 
bound to know, &, the other side, to guard 
against the danger of being carried out by the 
current, which he seems to have apprehended 
(Sni William Scott). — The William (1806), 
(> Ch. Rob. 316 ; 165 E. R. 945. 

Annoiaiiona : — Apld. The Oscar II., The Bomlsse, The Elve, 

n921] P. 173. Conid. The Canadia (1922). 127 L. T. 499. 

Retd. Sohacht t?. Otter. The Ostsee (1865). 9 Moo. P. C. C. 

]60 ; The Santa Cathaiina (1919), 88 L, J. P. 170 ; The 

Bomlsse & The Elve, [1920] P. I ; The Calrasmoro, The 

Gunda, [1921] I A. C. 439. 

681. .] — Costs & damages seem incident 

to a sentence of restitution, where there has been 
no probable ground of seizure. — The Barossa 
(1822), 1 Hag. Adm. 76, n. ; 166 E. R. 27, P. C. 

582. .J — The Elize (otherwise The Elisb 

WiLHELMINE), No. 999, posi. 

683. .] — A captor having seized a vessel 

& sent her home for adjudication on mere suspicion 
of her intention to break the blockade of Riga, 
when the ship’s papers clearly indicated Stockholm 
as her destination, condemned in costs & damages. 

When the ship papers & depositions clearly 
point to a legal destination, the ct. will not, from 
the locality of the capture, infer an illegal one, 
without the assistance of Trinity Masters. If no 
probable cause for capture appear on the deposi- 
tions or ship papers, claimants are entitled to 


restitution with costs & damages. The ct. must 
learn the place of capture from the papers & 
depositions, but, except in a very glaring case 
indeed, would hesitate to infer from that place 
an intended breach of blockade without the aid 
of Trinity Masters. — The Portuna (1856), Spinks, 
307 ; 2 Jut. N. S. 71 ; 4 W. R. 166 ; 164 E. R. 
453. 

684. .] — ScHACHT V. Otter, The Ostsee, 

No. 686, poai, 

685. .] — The Baron Stjernblad, No. 828, 

post 

(6) What Amounts to Probable Cause, 

686. Circumstances of each case considered — 
No general definition.] — A neutral ship was cap- 
tured in the Oulf of Finland by one of Her Majesty’s 
ships of war, for breach of the blockade of Cronstadt, 
when no such blockade existed, & sent to England 
for adjudication as a prize : — Held : the owners 
of such ship & cargo were entitled to restitution, 
with costs & damages, as the seizure was made 
without probable or reasonable cause. 

(1) Restitution of a ship seized as a prize may 
be attended, according to the circumstances of 
the case, with any one of the following consequences : 
(a) Claimants may be ordered to pay to the captors 
their costs & expenses. (6) The restitution may be 
simple restitution, without costs, or expenses, 
or damages, to either party, or (c) the captors may 
be ordered to pay costs & damages to claimant. 

(2) Costs & damages, when decreed against the 
captors, are not inflicted as a punshment on the 
captors, but as affording compensation to the 
injured party. 

(3) In order to exempt captors from costs & 
damages in case of restitution, there must be some 
circumstances connected with the ship or cargo 
affording reasonable ground for belief that the 
ship or cargo might prove a lawful prize. 

(4) What amounts to such a probable cause as 
to justify a capture incapable of definition, & is 
to be regulated by the peculiar circumstances of 
each case. 

(5) It is not necessary to prove vexatious con- 
duct on the part of the captors to subject them to 
condemnation in costs & damages. 

(6) Neither will honest mistake, though occa- 
sioned by an act of govt., relieve the captors 
from liability to compensate a neutral for damage 
which the captors by their conduct have caused 
the neutral to sustain. 

(7 ) In order to justify a condemnation for breach 
of blockade, three things must be proved : the 
existence of an actual blockade ; the knowledge 
of the party ; some act of violation either by going 
in or coming out with a cargo laden after the 
commencement of the blockade. 

(8) A ship may, by her own misconduct, have 
occasioned her capture, & in such a case it is 
very reasonable that she should indemnify the 
captors against the expenses which her conduct 
has occasioned (per Cur.). 

(9) She may be involved, with litt^fi or no fault 
on her part, in such suspicion as to make the right, 
or even the duty, of a belligerent to seize her. 
There may be no fault either in the captor or the 
captured or both may be in fault, & in such cases 
there may be damnum absque injuria^ & no 
ground for anything but simple restitution (per 

I Cur.). — Sohacht v . Otter, The Ostsee (1866), 

1 9 Moo. P. C. C. 160 ; 2 Ecc. & Ad. 170 ; Spinks, 
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174 ; 2 Eng. Pr. Cas. 432 ; 25 L. T. O. 8. 45 ; 
14 E. E. 255, P. C. ; revsg. (1854), 18 Jur. 1006. 

Annoiaiions : — As to (2) Consd. The Dussoldorf, [1920J 
A. O. 1034. As to (3) Apld. Jl. v. llildorbrandt, The Allno 
& Fanny (1866), 10 Moo. P. 0. C. 491 ; The Bornlsso, The 
Elve, [1921] 1 A. C. 458. Consd. The Edna, [1921] 1 
A. O. 735 ; The Falk, [1921] 1 A. C. 787 ; The Orcijron, 
The Calmsmoro & The Gunda, [1921] P. 224. Reid. The 
Baron Stjomblad, [1918] A. C. 173. As to (6) Apld. The 
Fortuna (1855), Spinks, 307. Consd. The Bonilsse, The 
Elve, [1921] 1 A. 0. 458. Reid. The Ellzo (otherwise 
The Ellse WUhelinlno) (1854), 2 Eoc. & Ad. 31 ; The 
Ionian Ships (1855), 2 Ecc. & Ad. 212 ; The Slgnrd, [1917] 
P. 250 ; The Canadla (1922), 127 L. T. 499. 

687. Vessel sailing from enemy port — ^To enemy 
port.] — The Speculation, No. 338, ante. 

588. After hostilities — Property not clearly 

appearing.] — The Washington, No. 529, ante. 

589. Vessel entering enemy port — Without 
sufficient excuse.] — The Franklin, No. 635, ante. 

690. Absence of ship’s papers.] — The Frank- 
lin, No. 635, ante. 

691. In absence of credible explanation.] — 

The Anna, No. 285, ante. 

692. Sea pass.] — A neutral vessel sailing 

the seas in time of war should be provided with 
an instrument (lalled a sea pass or something 
tantamount thereto. . . . 'Hie absence of a sea 
pass is a suspicious circumstance for that is one 
of the documents which the ct. always requires 
to be produced. . . . Tliis is a document of first 
rate importance, for this is the document which 
entitles him to sail under the flag & pass of the 
nation to which he belongs (T)r. Lushington). — 
The Caroline (1855), Spinks, 252 ; 2 Eng. 

Pr. Cas. 501 ; 104 E. R. 433. 

693. Vessel carrying war material — To naval 
arsenal of enemy.] — The Zaoheman, No. 805, 
post. 

694. Vessel habitually in enemy trade — Going 
In ballast.] — The Wilhelmsberg, No. 527, ante. 

695. Vessel leaving blockaded port.] — The 

Otto & Olap, No. 713, post. 

596. .] — The Mecklenburgh (1855), 3 

L. T. 515. 

697. Reasonable doubt as to neutrality of vessel.] 

— The Leu cade. No. 1340, post. 

598. .] — The Edna, No. 1568, 


Sub-sect. 4. — Restitution Impossible — 
Damages. 

A. In General. 

599. Liability of captor for loss of vessel or 
cargo — Capture unjustifiable.] — The Christo- 
PHILUS (1761 ), Burrell, 222 ; 107 E. R. 546. 

600. .] — The William, No. 580, ante. 

601. .] — Costs & damages on loss of 

a ship captured on unjustifiable grounds. Naviga- 
tion Act not considered to extend to Gibraltar. — 
The Nemesis (1808), 1 Edw. 50 ; 165 E. R, 1029. 
Annotation: — Reid. Schacht v. Otter, The Ostsco (1855), 9 

Moo. P. C. C. 150. 

602. While under custody of law.] — (1) 

When the goods were brought in, they were placed 
imder the custody of the law. It became necessary 
to take them out of the ship, & the captor obtained 
a commission of unlivery from the ct. ; they were 
put into warehouses, & nothing has been advanced 
to show that these warehouses were not proper 
places, & si^ciently secure. The question comes 
forward therefore on the general principle, & on 
this point, I am disposed to think that the captor 
is not responsible for a loss happening to goods 
whilst they were under the custody of the law 
(Sm William Scott). 


(2) If the captor has used duo diligence, he is 
exonerated ; it is necessary to show negligence 
on his part, in order to fix a responsibility upon 
him (Sir William Scott). — The Maria, The 
Vrow Johanna (1803), 4 Ch. Rob. 348 ; 165 
E. R. 636. 

Annotations : — As to (2) Consd. Thft Santa Catbarlna (1919). 

88 L. J. P. 170. Generally. Reid. The Valeria, [1920] 

P. 81. 

603. Loss from unreasonable action.] — 

The well-settled rule of prize that captors are 
not liable for damage to goods seized unless it 
results from their unreasonable action, negligence, 
or wilful wrongdoing, & ai’e not under an cmliga- 
tion to insure, applies to goods the discharge of 
which at a British port has been required under the 
Order in Council of Mar. 11, 1915. If goods so 
discharged have not been placed in the custody 
of the marshal at once, there being reasonable 
grounds for the delay, & in the interval are 
damaged by fire without negligence, the owners 
are not entitled to recover for the loss so caused, 
although the goods would have been covered 
against fire by a floating policy had they been in 
the custody of the marshal when the fire occurred. 
— The New Sweden, [1922] 1 A. C. 229 ; 91 
L. J. P. 53 ; 120 L. T. 455 ; 38 T. L. R. 164 ; 
15 Asp. M. L. 0. 439, P. 0. 

604. Loss from wilful wrongdoing.] — 

The New Sweden, No. 603, ante. 

B. Negligence. 

605. Captor not liable for damages — In absence 
of negligence.] — The Catherine & Anna, No. 
564, ante. 

606. .] — The Marta, The Vrow 

Johanna, No. 602, ante. 

607. .] — The William, No. 580. ante. 

608. .] — Captors having a bond fide 

possession, & using due cares are not responsible 
for Josses occasioned by mere misfortune. — The 
John (1818), 2 Dods. 330 ; 2 Eng. Pr. Cas. 232 ; 
165 E. R. 1505. 

Amwtdlions : — Consd. Tbo Valeria, [1921] 1 A. 0. 477. 

Reid. Schacht v. Otter, TIjo OwtHcc (1855), 9 Moo. P. 0. 0. 

J50 ; Tho FranclHka (1850). 10 Moo. P. (). C. 74. 

609. .] — Thtj captors of a prize are 

liable for any deficiency of duo diligence in the 
care of the captured ship & cargo. 

In a case in which a shiji laden with coal 
captured in a hot uiimato, & there was no prize 
ct. near at hand to which she could bo taken imme- 
diately, & the exigencies of war made it impossible 
to spare a prize crew to pfit/ on board her, & she 
was left unattended, without even a watchman 
on board, for a time during which the coal caught 
fire by spontaneous combustion, & the ship & 
cargo were totally destroyed : — Held : as it did 
not appear that there was any reason to expect 
imminent danger to the cargo, or that a single 
watchman, if on board, could have stopped the 
fire, there was no evidence of negligence on the 
part of the captors. — The Santa Catiiarina 
(1919), 88 L. J. P. 170 ; 3 P. Cas. 367 ; 8 Lloyd, 
Pr. Cas. 35, P. C. 

610. .] — The New Sweden, No. 603, 

ante. 

611. Loss of freight secured on 

cargo.] — (1) The captor took cum onere. If the 
loss had happened by accident only in bringing 
in, the captor, having made a justifiable seizure, 
would not have been liable to any restitution, 
either for the freight, or for the ship ; but this loss 
has not arisen from any casual misfortuno 
William Scott). 

(2) The freight is as much a port of the loss 
as the ship, for he was bound to answer equally 
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Sect. 4. — BestUuiion: Svh-sect 4, J?. c£: C. Sed. 5. 

Part VI. Sect, 1.] 

for both. The captor has, by taking possession 
of the whole cargo, deprived claimant of the fund 
to which his security was fixed. He was bound 
to bring in that cargo subject to the demand for 
freight. He was just as answerable for the freight 
of the voyage, as for the ship which was to earn it, 
or which was rather to be considered as having 
already earned it (Sir William Scott). — Der 
Mohr (1802), 4 Ch. Bob. 314 ; 1 Eng. Pr. Cas. 39.5 ; 
165 E. B. 624. 

Jnnotationa: — As to (1) Consd. The Valeria, fl920] P. 81 j 

The Canadla (1922), 127 L. T. 499, Reid. The Oscar II., 

The BcmlPse, The Elvo, [1921] P. 173. 

612. Compensation by government — 

Accident under management of public officer.] — 

No blame attached to the captors in this case, 
but since it had happened to -a neutral vessel, 
brought in by force, that an unsuitable place for 
quarantine had been assi^ed, & that the vessel 
had received considerable injury from that circum- 
stance, it seemed but proper that the matter should 
be represented to govt, as a damage fit to be re- 
dressed from that quarter ; since it had happened 
under the management of the public officers of the 
port, though without any misconduct imputable 
to them {per Cur.).— The Freya (1803), 5 Ch. Bob. 
76 ; >165 E. B. 703. 

618. Degree of care necessary.] — The Cathe- 
rine & Anna, No. 664, ante. 

614. .] — The William, No. 680, ante. 

616. What amounts to negligence — Refusal to 
take pilot on board.] — Owners ai*e further answer- 
able for the proper conduct ( f the persons to whose 
care they entrust the conduct of their privateer 
(Sir William Scott). — Die Fire Damer (1805), 
5 Ch. Rob. 357 ; 165 E. B. 804. 

616. .] — The William, No. 580, ante. 

617. Want of skill in steering.] — T he 

WiUJAM, No. 580, ante, 

618. Exemption from liability — Employment of 
pilot.] — As to the question of legal responsibility, 
it appears that there was a i*c^lar pilot on board, 
to whom the care of the navigation of the vessel 
was necessarily confided. If persons under him 
do their duty, & it is not shown that the cause 
of damage arises from want of obedience in them, 
or from any cause assignable to the want of that 
control which the captor is bound to exercise 
over the crew, I am of opinion that the captor 
is exonerated (per Cur.). — The Portsmouth 
(1807), 6 Ch. Rob. 317, n. ; 165 E. B. 946. 

619. Liability* of Procurator-General — Negli- 
gence of captor.] — Besp.’s goods on board the 
neutral ship O. were lost through a collision with 
His Majesty’s ship P., while the P. was effecting 
the capture of the 0. The collision was solely 
caus^ by the negligence of the P. Proceedings 
in prize were instituted by the Procurator-General 
against some of the parcels of goods laden in.the 
0,9 & they were condemned, but there were no 
proceedings against the ship nor against resp.’s 
goods, wlfich it was admitted were not liable to 
condemnation. In an action brought by resp. 
by writ in the Piize Ct. against the Procurator- 
General, the President ordered the restoration 
of resp.’s goods & that their value be ascertained 
by the registrar & merchants : — Held : as the 
effect of the Prize Ct. Rules, 1914, whereby the 
Procurator-General was substituted for the actual 
captors, he was liable to resp. ; & the rules were 
not ultra vires so far as they imposed that liability. 


—The Oscar II., [1920] A. C. 748 ; 89 L. J. P. 
221 ; 123 L. T. 474 ; 36 T. L. B. 683 ; 15 Asp. 
M. L. C. 14 ; 3 P. Cas. 688 ; Lloyd, Pr. Cas. 267. 
P. C. 

Annotation: — Reid. The Wilholmlna, [1923] P. 112. 

C. Destruction of Prize, 

620. Measure of compensation — Materiality of 
motive for destruction.] — The natural rule is, that 
if a party be unjustly deprived of his property he 
ought to be put as nearly as possible in the same 
state as he was before the deprivation took place ; 
technically speaking, he is entitled to restitution, 
with costs & damages. That is the general rule 
upon the subject, but like all other general rules 
it must be sub j ect to modification. If, for instance , 
any circumstances appear which show that the 
suffering party has himself furnished occasion 
for the capture, if he has by his own conduct in 
some degree contributed to the loss, then he is 
entitled to a somewhat less degree of compensation, 
to what is technically called simple restitution. 
. . . Neither does it make any difference whether 
the party inflicting the injury has acted from 
improper motives or otherwise (Sir Wii^liam 
Scott). — The Acteon (1815), 2 Dods. 48 ; 2 
Eng. Pr. Cas. 209 ; 165 E. R. 1411. 

Annotations : — FoUd. The Rufus (1815), 2 Dods. 55. Consd. 
The Eliz© (otherwise The Ellso Wllhelmluo) U854), 2 
ECc. & Ad. 31 ; The Leucade (1855), 2 Ecc. & Ad. 228 ; 
The Osteee (1855), 2 Eco. & Ad. 170 ; The Bomlsse, The 
Elve, [1921] 1 A. 0. 458. Reid. The Raunveig, [1920] 
P. 177. 

621. S. P, The Rufus (1815), 2 Dods. 55 ; 
105 E. B. 1414. 

Annotation: — Reid. The OStsee (1855), 2 Ecc. & Ad. 170. 

622. Ship sailing under licence — Existence of 
licence not disclosed.] — If a captor destroys a ship 
for which a British licence has been granted, he 
or his govt, is responsible for the loss occasioned 
by such destruction ; but if the existence of the 
licence was not disclosed to him by those whose 
duty it was to inform him, & he had no sufficient 
means to inform himself, he is exempt from 
responsibility. — The Felicity (1819), 2 Dods. 
381 ; 2 Eng. Pr. Gas. 233 ; 165 E. B. 1520. 
Annotation : — Reid. The Mario Glaoser, [1914] 1\ 218. 


Sect. 5.— RESCUE. 

623. Subsequent recapture — Rights of original 
captors.] — The Lucretia (1778), Marr. 228 ; 165 
E. R. 52. 

624. ,] — The Polly (1780), 4 Ch. 

Rob. 217, n. ; 165 E. R. 590. 

Annotation : — Folld. The Fellcidado (1848), 3 Wm. Rob. 45. 

626. .] — The Margueritte (1781), 

4 Ch. Rob. 217, n. ; 165 E. B. 590. 

Annotation: — Folid. The Felicidado (1848), 2 Wm. Rob. 45. 

626. .] — The principles of recapture 

in prize cases apply to vessels recapturing ships 
engaged in the slave trade ; therefore where a 
ship was first taken by one of Her Majesty’s 
vessels, & afterwards rescued by her own crew 
& the prize crew destroyed & subsequently re- 
captmed by another of Her Majesty’s vessels : — 
Held : the latter only was entitled to the bounties 
on tonnage granted under 1 & 2 Viet. c. 47, s. 3. — 
The Felicidade (1848), 3 Wm. Rob. 45 ; 12 Jur. 
441 ; 166 E. R. 880. 

627. Liability to condemnation — Rescue by 
master & crew.] — Rescue of a neutral ship by her 


PART V. SECT. 4, SUB-SECT. 4.--C. 

0 . Loss of vessel through sfiipureck 
— ^Ao misconduct on part of cantors 


proved — Claim disaUawed,] — CHalm for 
damages, upon loss of vessel by ship- 
wreck after capture, rejected, there 


being no misconduct on the part of 
the captors. — T he Rosoxo (1813), 
Stewart, 656. 
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crew, from the hands of a lawful cruiser, cause 
of condemnation. 

^ If neutral crews may be allowed to resort to 
violence to withdraw themselves out of the 
possession taken by a lawful cruiser, for the purpose 
of a legal inquiry, &, may, as it has been termed, 
hustle them out of the command of the vessel, 
the whole business of the detention of neutral ships 
will ^ become a scene of mutual hostility & con- 
tention ; the crews of neutral ships must be 
guarded with all the severity &> strictness practised 
upon actual prisoners of war, for the same measures 
of precaution distrust will become equally 
necessary ; the intercourse of nations neutral 
& friendly towards each other will be embittered 
by acts of hostility mutually committed by their 
subjects. ... It is the duty of the cruiser to 
treat the crew of an apparently neutral ship which 
he takes possession of for further inquiry into the 
real character of lierself & her cargo with all 
reasonable indulgence ; & it is the duty of neutrals 
under that possession to take care that they do 
not put themselves in the condition of enemies, 
by resorting to such conduct as can be justified 
only by the character of enemies (Sir William 
Scott). — The DisrATCii (1801), 3 rii. Rob. 279; 
105 E. R. 403. 


628. Enemy master.] — Resistance 

by an enemy-master will not affect the cargo, 
being the property of a neutral merchant. 

If a neutral master attempts a rescue he 
violates a duty which is imposed upon him by the 
law of nations, to submit to come in for inquiry, 
as to the property of the ship or cargo ; &; if ho 
violates that obligation by a recurrence to force, 
the consequence will undoubtedly reach the pro- 
perty of his owner & extends also to the confisca- 
tion of the whole cargo entrusted to liis care, & 
thus fraudulently attempted to be withdrawn 
from tlie rights of war. AVith an enemy master, 
the case is veiy different ; for no duty is violated 
by such an act on his part (Sir Wuxi am Scott). — 
The Oathaiuna Elizauetii (1804), 5 Ch. Rob. 
232 ; 105 E. R. 759. 

629. Neutral master.] — The Catiia- 

IMNA Elizahkth, No. 028, 

630. Ship & cargo in different 

owners.! — The Ej^anklin (1811), 2 Act. 100; 12 
E. R. 190. 

631. Necessity for actual resistance — 

Navigation by master through Inability of captors.] 

- The Pensvxvania (1809), 1 Act. 33 ; 1^ E. R. 
13. 


Part VI.— Blockade. 


Sect. 1.— DEFlNmON AND NATURE. 

632. Definition & object of.]— T he h^itEDERiCK 
Molke, No. 710, posf. 

033 , ,] — Vroijw .luniTiT, No. 048, 

post, 

034. .] — (j) A commander going out to a 

distant station may reasonably bo supposcMl to 
carry with liim such a iiortion of sovereign 
authority delegated to him as may l)e necessary 
to provide? for the exigencies ot the sc'rvice on which 
he is employed (Sir Whxtam ScoTr). 

(2) All tliat is nec('ssary to make a notification 
effectual & valid is that it shall be cominunicati-d 
in a cr<?dible manner. ... The usual mode of 
communicating sucdi intelligence undoubtedly is, 
not to the hostile govt., but to neutral states . . . 
liere it Avas not practi(?able. Sir Home Popham 
took the only method that could he adopted, by 
sending to the governor of the place, by desiring 
liim to make it known to the subjcicts of neutral 
powers, who had no i)ublic agents or consuls 
resident there, to whom it could be more foiTnally 
addressed (Sir AViujam Scoit). 

(3) It is then said, that there are other circum- 
stances that will defeat the operation of the 
penalty, namely, that the blockade was iiTegularly 
maintained by the blockading force, in suffering 
some ships to go in, & others to come out, wliich 
would tend to deceive other persons, & would 
therefore vitiate the effect of the notification, & 
confess, if I was satisfied of the fact tliat such 
instances did occur, I should be disposed to admit 
the conclusion, that such a mode of keeping up, 


or rather of rc^laxing tlie blockadt*, w'ould altogether 
(h'stroy the clTetd- of it. For what is a blockade 
but a uniform universal exclusion of all vessels 
not privileged by law (Siu. AVilliam Hcotp). — 
The Roija (1807), 0 Fh. Rob. 304 ; 105 E. R. 
003. 

Annotations : — As to (1) Reid. Oamoron r. Kyto (1835), 3 

Knapp, 332 ; Hill v, BIkkc (1841), 3 Moo. J». C. C. 465; 

l»hlllipH V. Kyi-o (1870) L. H. 6 Q, H. 1. Ah to (3) Di«td. 

TotMc tJ. HoaMiooto, Tho Johanna Marla (1855), 10 Moo. 

J\ C. C. 70. Reid. Northcoto v. Doiiglan, Tho FranciHka 

(1855), lUMoo. P. C. C. 37. 

635. .] — NoiiTjicoTE V, Douglas, The 

Franctska, No. 085, post. 

636. Nature of — Act of sovereignty.] — (1) 
Notification of a l>lo(?kade is an act of high 
sovereignty &; not to be i?x tended by those em- 
ployed to carry it into exec\ition. 

(2) Notice of a general blockade of the coast of 
Holland, untrue in fact is not a^ ailablo by limita- 
tion to a blockade of AmsUjrdam only, though 
really existing. 

(3) 1 should hold that a blockade may be. broken 
by obstinacy, as well as by fraud ; & if a master 
says, he will go, & he must go there [to blockaded 
port], in defiance of notice, his owners must take 
the consequences of Ijis (conduct (Sir William 
Scott). — The IIenrick ^ Maria (1799), 1 Ch. 
Hob. 140 ; 105 E. R. 129. 

Ann^Aaiions : — As to i\) Distd. Tho Holla (1807), C Ch. Rob. 

364. Consd. Northcote v, DoiiKlas, Tho Francinka (1855), 

10 Moo. P i) C. 37. As to (2) Coima. Northcoto v, Doiiglan, 

The Franciska (1855), 10 Moo. P. C. C. 37. 

637. .] — The Roujv, No. 034, ante, 

638. .] — The Fhancisica, No. 074, 

post. 


PART VI. SECT. 1. 

632 i. Definition d: object o/.]--A 
blockade is not a measuro which 
legally aflecta the oneiuy at all : it 


operates, in point of law, only upon 
TieutralB. Upon them It has a real 
legal effect. It gives new rights to 
tho blockaders. Without it neutrals 
might trade In safety to the port. 


It is tho blockade alone which creates 
the right of capturing tho yesselR ot 
neutrals. — The Obion (1813), Stewart, 
497. 
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Skctt. 2.— NOnnCATION OT BLOCKADE. 

Sub-sect. 1.~In General. 

639. Extent of notice — Must coincide with 
extent of blockade.] — The Henrick & Maria, No. 
636, ante, 

640. .] — Northcote v, Douglas, The 

Fjianciska, No. 686, post 

Extent of blockade.] — See Sect. 3, post 
Notice of modification of blockade.] — See Sect. 6, 

J)OSt 

Notice of revocation of blockade.] — See Sect. 7, 

post. 


Sub-sect. 2. — Necessity for Notice. 

641. General rule — Knowledge of blockade 
essential.] — Northcote v, Douglas, The Fran- 
cisKA, No. 685, post, 

642. Vessels sailing without knowledge of 
blockade.] — The Columbia, No. 676, post 

643. Notice to neutral merchants.] — The Vrouw 
Judith, No. 648, post 

644. Notice to foreign states.] — The Adelaide, 
No. 659, post. 


Sub-sect. 3. — Express Notice. 

645. Notice by one of blockading squadron.] — 
The Mercurius, No. 733, post 

646. By declaration to foreign government.] — 
The Vrouw Judith, No. 648, post 

647. To whom given —To commander of 
blockaded port.] — The Holla, No. 634, ante. 


Sub-sect. 4. — Constructive Notice. 

648. Blockade de facto — Presumption from 
notoriety — Vessels entering port.] — (1 ) The act of 
the master of the vessel binds the owner in respect 
of the conduct of the sliip, as much as if it were 
committed by the owner himself. There are 
powers with which the law invests him ; & if he 
abuses his trust, it is a matter to be settled between 
him & the person who constituted him master ; 
but his act of violation is, as to the penal conse- 
quences, to be considered as the act of the owners 
(Sir Wiijjam Scott). 

(2) A blockade is just as much violated by a 
vess(d passing, outwards as inwards. A blockade 
is a soit of circumvallation round a place, by which 
all foreign connection & correspondence is, as far 
as human force can effect it, to be entirely cut off. 
It is intended to suspend the entire commerce 
Df that place, & a neutral is no more at liberty 
to assist the traffic of exportation than of importa- 
tion. The utmost that can be allowed to a neutral 
vessel is, that having already taken on board a 
3argo before the blockade begins, she may be at 
iberty to retire with it, but it must be considered 
iis fi rule which this ct. means to apply, that a 
neutral ship departing, can only take away a cargo 
^}ond fide purchased & delivered, before the com- 
mencement of the blockade, if she afterwards 
takes on board a cargo, it is a fraudulent ckct, & 
a violation of the blockade (Sir William Scott). 

(3) It is necessary that a blockade should be 
intimated to neutral merchants in some way or 


other. It may be notified in a public solemr 
maimer, by declaration to foreign govts. ; it may 
commence also de facto^ by a blockading force 
giving notice on the spot to those who come from 
a distance,. Sc who may therefore be ignorant of 
the tact. Vessels going in are, in that case, 
entitled to a notice before they can be justly 
liable to the consequences of breaking a blockade, 
but I take it to be quite otherwise with vesseh 
coming out of the port which is the object of 
blockade ; there no notice is necessary, after the 
blockade has existed de facto for any length of 
time ; the continued fact is itself a sufficient notice. 
It is impossible for those within to be ignorant of 
the forcible suspension of their commerce. The 
notoriety of the thing supersedes the necessity of 
particular notice to each ship (Sir WiiiLiAM 
Scott). — The Vrouw Judith (1799), 1 Ch. Hob. 
150 ; 1 Eng. Pr. Oas. 86 : 165 E. H. 130. 

Annotations : — As to (2) Reid. Northcote v, Douglas, Tho 

Eranciska (IS/iS), 10 Moo. P. C. O. 37 ; Rodoconachi 

V, Elliott (1874), L. R. 9 C. P. 618 ; Sanday v, British & 

Foreign Marine Insco., [1915] 2 K. B. 781. 

649. : .] — Then the whole case 

comes to a question of fact whether there is any- 
thing to show that these parties were ignorant of 
the fact of the blockade, for as the notification was 
made to their govt., the want of personal informa- 
tion, if proved, might protect them. After a 
limited time, it lies primd facie on the pai-ty to 
show that he was not apprised of the fact of the 
blockade (Sir William Scott). — The Hurtige 
Hane (1801), 3 Ch. Rob. 324 ; 165 E. R. 480. 
Annotation: — Apld. Northcote v, Douglas, Tho Franciska 

(1856), 10 Moo. P. C.*C. 37. 

050, ,] — Condemnation of a 

neutral entering a port under a blockade de facto^ 
although a justification attempted by pleading 
ignorance of its existence. — The Robert (1809), 1 
Act. 62 ; 12 E. R. 24, P. 0. 

651. ,] — Blockade of Cadiz, 

whether fairly Sc legally imposed by a fleet’s 
appearance off the port prohibiting the entrance of 
all vessels. Notoriety of the fact Sc knowledge of 
its intention sufficient to bind the neutral. Dnder 
such circumstances formal notification rendered 
unnecessary. — The Hare (1810), 1 Act. 252 ; 12 
E. R. 97, P. C. 

652. .] — The Franciska, No. 

674, post 

663. Vessels leaving port.] — T he 

Vrouw Judith, No. 648, ante, 

654. .] — Cremidi V, Powell, 

The Gerasimo, No. 71, ante, 

655. Rebuttal of presumption.] — 

(1) It is only under special circumstances allowable 
to make inquiries of the blockading force. The 
ct. requires the clearest Sc most satisfactory proof 
of special ignorance of the blockade. 

I am of opinion that the evidence proves that 
both the owners Sc master were cognisant of the 
fact of blockade, Sc relied for their protection on 
there being no notification (DR. Lushington). 

Where it is intended to prove ignorance of a 
blockade which was a matter of general notoriety, 
it must be proved by the clearest Sc most satis- 
factory evidence to the judgment ht the ct. (Dr. 
Lushington). — The Union (1865), 2 Ecc. Sc Ad. 
161 ; Spinks, 164 ; 164 E. R. 365. 

656. Notified blockade — Presumption from 
lapse of time.] — The notification of the blockade 
must have been known at Rotterdam on Apr. 15, 


PART VI. SECT. 2, SUB-SECT. 1. 

d. Extent of notice — Ptiblio notice,} 
— ^Where a blockade has been notified 
publicly, no further information is 


necessary; & If a vessel, knowing of 
such notification, salisito the port, Sc 
finds It blockaded, it Is a breach of 
the blockade.— Thb Carloita (1813), 
Stewart, 639. 


PART VI. SECT. 2 , SUB-SE CT. 2. 
e. l7eneraZ ride.] — ^A blockade must 
be de facto. Notification alone is not 
Bufflolent. — T hb Kbpobuoan (1813), 
Stewart, 571. 
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as it was known to the Prussian consul at 
Amsterdam on the 12 th ; I am therefoi-e compelled 
to say that the continuing to take in a cargo 
after the time when the party was bound t/O take 
notice of the notification of blockade was sufficient 
to render the ship liable to condemnation (Sir 
William Scott). — Thk Calypso (1799), 2 Oh. 
Bob. 298; 165 E. B. 322. 

657. .] — 1 do not think a week is 

sufficient time to affect the parties wiili legal 
knowledge of this blockade (per Cun,). — The 
JONGE Petronella (1799), 2 Oil. Bob. 131 ; 165 
E. B. 264. 

658. .] — The Neptunus, No. 747, 

post. 

659. Against subjects of state not 

notified.] — (1) Prom the moment tliai a notilicatkin 
is made to a govt., it binds the subjects of that 
state ; because it is supposed to circulate through 
the whole country (per Cur.). 

(2) Although a notification does not proprlo 
vigors bind any country but that to which it is 
addressed, yet, in a reasonable tim(‘, it must affect 
neighbouring states, with knowledge, as a reason- 
able ground of evidence (per CuR.). — The Adelaide 
(1799), 2 Ch. Bob. Ill, n. ; 165 E. B. 257. 

Annotations: — As to (1) Apld. Norfchcol^ v, Doiigrla^ The 

Erandska (185:i). 10 Moo. V. C. C. 37. GeneraUy, Mentd. 

Harratt v. Wise (1820), 0 B. & C. 712 ; Naylor v. Taylor 

(1820), 0 B. &C. 718. 

660. Notice to neutral government — Pre- 

sumption of notice to all subjects.] — The Ade- 
laide, No. 659, ante. 

661. ,] — (1) It was the duty of 

tlie Prussian govt., having received the public 
notification many months before, to have com- 
municated it to their subjects in different ports 
(Sir William Scott). 

(2) If a ship, that has liroken a blockade, is 
taken in any part of that voyage sbi' is taken in 
delicto f &> subject to (jonfiscation (Sin William 
Scott). — The Welvaaut Van Piilaw (1799), 
2 Ch. Bob. 128 ; l(i5 E. B. 203. 


Sect. 3. - EXTENT OF BLOCKADE. 

662. Confined to shipments from ports block- 
aded.] — Blockade of Amsterdam not violated by 
an order from America as for a sliipmcnt 
to bo made at Amsterdam, the actual ship- 
ment having been made at llotterdam. The 
intt^rior carriage of the articles from Amsku'dam 
to Botterdam, not within the scope & operation 
of the blockcide. 

If the general law is, that egress as well as mgress 
is prohibited by blockade, the neutral merchant is 
bound to know it ; & if he entertains any doubt 
he must satisfy himself by applying to the country 
imposing the blockade, & not to the party who 
has an interest in breaking it. . . . The legal 
consequences of a blockade must depend on the 
means of blockade ; & on the actual or possible 
application of tlie blockading force. On the land 
side Amsterdam neither was or could be affected 
by a blockading naval force. It could be applied 
only externally. The internal communications 
of the country were out of its reach, & in no way 
subject to its operation (Sir William Scott). 
The Ocean (1801), 3 Ch. Bob. 297 ; 1 Eng. Pr. 
Cas. 310 ; 165 E. B. ^70. . . i a ,4 

668 . .] — Blockade of Holland, not violated 

by a destination to Antwera. , . , , 

Antwerp is no part of Holland ; & with respect 
to the Scheldt, it is not within the Dutch territory, 


but rather a conterminous river, dividing Holl^d 
from the adjacent country ; & though by treaties 
with the Dutch, made in favour of the Dutch, wo 
have considered the Scheldt as shut up, & appro- 
priated to tlie use of Holland, yet, those treaties 
being extinguished by our pi*esent war with 
Holland, it is too much to say, that it is at ^is 
time to be legally regarded as standing upon that 
footing, particularly for the purposes of a blockade, 
which is to act upon the interests of other states 
who might be no parties to those treaties, even 
when they did exist. If the govt, had notified in 
express terms that the blockade was to include the 
Scheldt, which they might certainly have done, I 
should have enforced the rule so prescribed ; but 
no sig*iification being made, I do not think myselt 
authorised to hold the Scheldt to be now necessarily 
included in the blockade of Holland (Sir William 
Scott). — The Frau Ilsabe (1801 ), 4 Oh. Bob. 63 ; 
165 E. 11.536. , ^ . 

664. .]— Blockade of Amsterdam not vio- 

lated by sliipmonts to Emden, by inland naviga- 
tion, with ulterior destination. ^ 

A blockade may be of diilorent descriptions. 

. . . The ct. cannot taki‘ upon itself to say that 
a legal blockade c*xisis wliere no actual blockade 
can be applied. In the very notion of a complete 
blockade, it is included, that the besieging force 
can apply its pow<a‘ to (!very point of the blockaded 
state'. If it cannot, it is no blockade of that 
quarter where its powta* cannot bo brought to 
bear ; where such a i)artial blockade is under- 
taken, it must be presum(‘d tliat this is no 
than what was foreseen by tlu 5 blockading state, 
which, ntiveriheh^ss, thought ])ropcr to impo.*^ it 
to the extent in which it was ^practicable (Sm 
William Scott).— The Steut (1801), 4 (Ih. Hob. 
65 ; 1 Eng. Pr. Oas. 318 ; 165 hi R. 537. 

665. .]— The blockade ot Amsterdam is 

from the nature of the thing a partial blockade, a 
blockade by sea ; if the goods W(ire going te 
Emden, with an ulterior destination by land to 
Amsterdam, or by an interior camxl navigation, it 
is not a breach of the blockade (Sir ^illiam 
Scott). — The Jonge Pieter (1801), 4 Ch. Bob. 
70 ; 1 Eng. Pr. Oas. ; l(i5 E. H. 512. ^ 

Annotation .-—Mentd. The Uttnariollos, [Unri] 84 L. J. 1 . 140. 

666. Confined to hostile ports.]— T he Francis ka, 
No. 074, post. 


Sect. 4. — EFFECTIVENESS OF BLOCKADE. 

Sub-sect. 1. — In General, 

667. Proof of effectiveness— Evidence of Com- 
mander-ln-Chlef.] -The Fuanciska, No. 074, post. 


Sub-sect. 2.— Necessity for Enforcement. 
668 . General rule.] — (1) A declaration of 
blockade by a commander without an actual 
investment will not constitute blockade. 

(2) In a case of neutral property captured & 
recaptured by the French, compensation was sued 
from the original British cajitors, but refused, on 
the ground of a bonae fidci possession ; irregularities 
to bind a former captor being a bonae fidei possessor , 
must be such as produce irreparable loss, or Ji^tly 
prevent restitution from the recaptors. ^The 
Betsey (1798), 1 Ch. Bob. 93 ; 1 Eng. Pr. Oas. 
83 ; 165 E. R. 109. « * 

Annotatiatis :—As to (2) Consd. The Oscar II„ The Be^sse, 
The Klve, [1921] P. 173. B^*.The J^wnclsto (1856^ 
10 Moo. P. C. C. 74 ; The Valeria, [19211 1 A. C. 477. 
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Sed. 4 . — Effectiveness of blockade: Svb-sects, 2, 3, 4, 
5 6, Sect, 5 : Syb-secls* 1 <£? 2, A. (a),] 

Generally t Reid. The Leiioade (1855), 2 Eoo. & Ad. 228 ; 
Northcote v. Douerlas, The Franoiska (1855), 10 Moo. 
P. O. C. :\7 : Schacht v. Otter, The Osteoo (1855), 0 Moo. 
1*. (!. C. 150. 

669. .] — The .Tufpiiow Maria Sciiroeder, 

No. 772, jmsf. 


Sub-sect. 3. — Sufficiency of Force. 

670. Force must be adequate.] — ^Blockade of 
Martinique. The vessel contended to have com- 
mitted a breach of the blockade, restored ; the 
blockading squadron having gone on an expedition 
to Surinam, & left no adequate force behind to main- 
tain the blockade. — The Nancy (Hurd, Master) 
(1S09), 1 Act. 57 ; 12 E. 11. 22, P. C. 

671. Whether single ship sufnclent.] — 

Under particular circumstances a single vessel may 
be adequate to maintain the blockade of one port & 
co-operate with other vessels at the same time 
in the blockade of another neighbouring port. — 

Nancy (Woodberry, Master) (1809), 1 
Act. 03 ; 12 E. R. 25, P. 0. 

Annotation: — Apld. The Franoiska, Northcoto v. Doufirlas 

(1855), 8 State Tr. N. S. 349. 

§72. The blockade imposed by 

the Order in Council of Apr. 20, 1809, was never 
intended to be maintained in the regular mode of 
enforcing blockades by stationing a number of 
ships round the mouth of the blockaded poi*t, & 
was sometimes maintained by a single ship. — 
The Arthur (1814), 1 Dods. 423 ; 105 E. R. 1364. 
Annotations : — Reid. Banda &. Klrwoo Booty (18(50), L. 11. 

1 A. & K. 109. Mentd. The Leonora, [1918] P. 182. 


Sub-sect. 4. — Distance of Force. 

673. Distance not material — If blockade effec- 
tive.] — A blockading squadron may lawfully lie at 
any distance convenient for shutting up the port 
blockaded, provided it does not obstruct any other. 
— Naylor v. Taylor (1828), Mood. & M. 205, 
N. P. ; stibseqmfit proceedings (1829), 9 14. & C. 718. 
Annotations: — Consd. The FraneJska, Northcote r. Dongrlan 

(1855), 26 L. T. O. S. 153. Reid. Dal«:IeiHh v. Hodsrsori 

(1831), 6 Moo. & P. 407 ; ModelroH r. Hill (1832), 8 Bing. 

231 ; The Helen (1805), L. U. 1 A. & JO. 1. 

674, ,] — (1) Blockade is a high act 

of sovereignty, & cannot be imposed by a com- 
mander unless invested with autliority for the 
purpose. On ‘distant stations he is presumed to 
be so invested ; in Europe it may be difTerent. 

(2) Two requisites to a blockade, that ports 
blockaded be hostile & that the force efliciently 
maintain it. 

(3) The testimony of a commander-in-chief is 
the best, & sometimes conclusive evidence, as to 
the sufficiency of the blockading force. 

(4) The legality of a blockade is not affected by 
the distance of the blockading force, which may 
be at any distance convenient for closing the jiort 
blockaded. 

(6) A blockading squadron would invalidate the 
blockade by capriciously peimitting ingress or 
egress, & by an unjustifiable absence from the 
locality. 

(6) Notice to neutrals of a blockade de facto is 
indispensably necessary, but whatever brings it 
credibly to their knowledge is sufficient. Unless 
the blockade is notorious, individual warning 
is requisite. • Knowledge is presumed from 
notoriety. Notoriety precludes neutrals from 
approaching the port on any pretence whatever. 


Knowledge of the blockade, & not the mode in 
which such knowledge was communicated, 
justifies capii^. 

(7) The Prize Ct. receives every kind of evidence 
unfettered by the municipal law of evidence. — 
The Franciska (1855), 2 Ecc. & Ad. 113 ; Spinks, 
111 ; revsd. on other grounds, mhnom. Northcote 
V, Douglas, The Franciska, 10 Moo. P. C. 0. 
37. P. C. 

dnnotaHons :;^As to (7) Consd. The Berlin, [1914] P. 265. 
Generally, Refd. The Zamom, [1916] 2 A. C. 77. 


Sub-sect. 5. — Withdrawal of Force. 

675. Voluntary or temporary withdrawal — 
Stress of weather.] — The Frederick Molke, 
No. 710, post, 

676. .] — (1 ) The penalty of breaking 

a blockade attaches on the property of persons 
ignorant of the fact by the conduct of the master ; 
or of their consignee if entrusted with power over 
the vessel. 

(2) The actual sailing with an intention to break 
a blockade, is a breach of the blockade. 

(3) The blockade was to bo considered as legally 
existing, although the winds did occasionally 
blow off the blockading squadron. It was an 
accidental change which must take place in every 
blockade ; hut the blockade is not therefore sus- 
pended (Sir Wiijjam Scoti'). 

(4) Where vessels sail without a knowledge of 
the blockade, a notice is necessary (Sir William 
Scott). — The Columbia (1799), 1 Ch. Rob. 154 ; 
1 Eng. Pr. Cas. 89 ;-165 E. R. 132 ; affd, (1801), 
3 Ch. Rob. 157, P. C. 

Annotation: — Generally, Refd. Tho Ncptimus (1800), 3 Ch. 

Kob. 173. 

677. .] — The Jupfrow Maria 

Schroeder, No. 772, post, 

678. .] — ^Wlien a squadron is driven 

off by accidents of weather, which must have 
entered into the contemplation of the belligerent 
imposing the blockade, there is no reason to suppose 
that sucli a circumstance would create a change of 
system, since it could not be expected that any 
blockade would continue many montlis, without 
being liable to such temporary interruptions. But 
when a squadron is driven olT by a superior force, 
a new course of events arises, which may tend to a 
very different disx)osition of the blockading force, 
& which introduces therefore a very different 
train of presumptions, in favour of the ordinary 
freedom of commercial speculations. In such a 
case the neutral mei‘chant is not bound to foresee 
or to conjecture that th(i blockade mil be resumed ; 
& therefore if it is to he renewed, it must proceed 
dc novo, by the usual course, <fc without reference 
to the foimer state of facts, which has been so 
effectually interrupted (Sir William Scott). — 
The Hoppnung (1805), 0 Ch. Rob. 1 12 ; 1 Eng. Pr. 
Cas. 533 ; 165 E. R. 869. 

679 . Chase of suspicious vessel.] — 

Chasing suspicious vessels in the neighbourhood of 
a blockaded port, no cessation of the blockade. — 
The Eagle (1809), 1 Act. 65 ; 12 K R. 25. 

680. Without Justlflcation.j — The Fran- 

ciska, No. 674, ante. 

681. Compulsory withdrawal — Owing to hostile 
force — ^Proof of resumption.] — It certainly Ls 
notorious that the British squadron was driven off 
on Apr. 10 by a superior force. It must be shown 
that the actual blockade was again resumed (Sir 
William Scott). — The Triheten (1805), 0 Ch. 
Rob. 65 ; 165 E. R. 851. 

682. .] — The Hopfnung, No. 

678, ante. 



Part VL— Blockade. 621 


Sub-sect. C. — Relaxation op Blockade. 

683. General rule — Blockade ceases to be effec- 
tive.]— -The Rolla, No. 634, ante. 

684. Relaxation In favour of particular ports.] — 

Condemnation for a breach of blockade of tlie 
rivers Elbe & Weser. Relaxation of blockade 
made in favour of the Hanso Towns by the British 
Oovt. in 1800, not sulRcient to sanction a foreign 
trade to the ports of the enemy. — The Sophia 
Elizabeth (1809), 1 Act. 40 ; 12 E. R. 18. 

685. Relaxation in favour of belligerents— To 
exclusion of neutrals.]— Whatever may be the 
demerits of a ship, she cannot be condemned for 
a breach of blockade, unless, at the time when she 
committed the alleged offence, the port for which 
she was sailing was legally in a state of blockade, 

& was known to be so, by the master or owner. 

Notice of a blockade must not be more extensive 
than the blockade itself. 

The existence & extent of a blockade may be so 
generally known that knowledge of it in an indi- 
vidual may be presumed without distinct proof of 
personal knowledge, & such knowledge may supply 
the place of a dii’ect coiumuni(‘ation from a blockad- 
ing squadron, yet th(i fact, with noti(;e of which an 
individual is so to be fixed, must be one which 
admits of no reasonable doubt. 

On Apr. 15, 1851, the commander of the Baltic 
fleet blockaded, da facto, tlui coast of Courland 
but liis notice to the British Ministers, including 
the British Minister at Oopenliagen, was of that 
(iharacter, that thci impression was, tliat all the 
Russian ports in the Baltic w(U*e blockaded. ^I'hc 
English Govt, also on that date issued an Order 
in Council, giving permission up to May 1.5, for 
Russian vessels to discharge their cargoi^s from 
Russian ports in the Baltic & White Sea to their 
port of destination, (jven though those ports were 
in a stat(5 of blockades A similar i)ermission was 
granted by the EreneJi Govt., & the Russian go\>t. 
by a ulcaac allowed the same indulgence to tIngUsh 
A; French ships. On May 14, 1854, a neutral 
vessel, under banish colours, sailed from Copen- 
hagen for Riga, A was captured off Riga by an 
blnglish ship of war on the 22nd of that month, 
for a breach of the blockade of that port : — Held : 

(1) the vessel was improperly seized, as there was 
no legal blockade at tlie lime of the seizure ; 

(2) as the Order in Council must be taken to have 
extended to British A French ships, A as it relaxed 
the blockade in favour of the belligerents to the 
exclusion of neutrals, the blockade was ilhigal ; 

(3) assuming the blockade to be legal, ycjt the 
master of the ship must be fixed with personal 
knowledge of all that was publicly known at 
Copenhagen on May 14, A as th(^ general notoriety, 
so far as it existed at that time A place, was, 
that all the Russian poits in the Baltic were 
blockaded, which was not the fact, the. noti^vo, 
therefore, of the blockade being moi'e extensive 
than the blockade itself, it was of no eifect against 
a neutral. 

(4) If a partial modified blockade is to be enforced 
against neutrals, justice seems to require- that the 
modification intended to be introduced shoula bo 
notified to neutral states, A that they should bo 


fully apprised what acts their subjects may or may 
not do {per Cur.). 

(5) It is clear that the operations of the siege 
or blockade may be interrupted by any communica- 
tion of the blockaded or besieged place with 
foreigners ; A Loud Stowell when he defines a 
blockade, always speaks of it as the exclusion of 
the blockaded place from all commerce, whether 
by egress or ingress {per Cuu.). — ^Northootb v. 
Douglas, The Franoiska (1865), 10 Moo. P. 0. 0. 
37 ; Spinks, 287 ; 8 State Tr. N. S. 349 ; 26 
L. T. O. S. 153 ; 4 W. R. 100 ; 2 Eng. Pr. Gas. 
340 ; 14 E. R. 403, P. C. 

Annotations : — Qenerally, Retd. The Zamora, [1916] 2 A. C. 
77. Mentd. Tho Borllu, {1914] P. 265. 

686. Extended to neutrals.] — Northwie 

V. DouGLiVS, The FitANCiSKA, No. 685, 


Sect. 5.— BREACH OF BLOCKADE. 

Sub-sect. 1. — In General. 

687. Nature of offences — Not contrary to muni- 
cipal law.] — In a suit upon an agi*eement con- 
templating a breach of blockade of the ports of the 
Confederate States of America, A upon a‘ motion 
to strike out the fourth art. of d(?ft.’s answer which 
pleaded that sucli agreement was not binding by 
reason of a breach of blockade being illegal ; — 
Held : a breach of blockade by neutrals is not an 
ollence against the municipal law of this country. 
—The Helen (1805), L. R. 1 A. A E. 1 ; 35 L. J. 
Adm. 2 ; 13 ].. T. 305 ; 11 .lur. N. S. 1025 ; 14 
W. R. 130 ; 2 Mar. L. C. 293. 

Annotations :• v. Smith (1872), L. 11. 7 Q. B. 

401 ; Caiuo V. i>alaco Shippiug Otj., [1907] 1 K. B. 670. 

,] — Contract, Vol. XII., pp# 

208, 209, Nos. 2190-2199. / 

688. Penalty for breach —Loss of property.] — 

'Pile Columbia, No. 070, ante. 


SuB-.sECT. 2. — Wii\T Constitutes Breach. 

A, Inwards Breach 
(a) Sailing for Blockaded Port. 

689. Sailing with knowledge of blockade.] — 
The Columbia, No. 070, ante. 

690. ,] — If a vessel sail for a blockaded 

port, after having received notification of the 
blockade, the act of siiiling is to be considered 
as a breach of the blockade ... I hold it to be 
the duty of a country notifying a blockade to 
notify the revocation also ; 11101*0 had been no 
such revocation notified, A therefore I must 
presume tluit it was still existing {j)cr CuR.). — 
The Vrow Johanna (1799), 2 Ch. Rob. 109; 
105 E. R. 250. 

691. .J — The Hknrick A Maria, No. 030, 

aide, 

692. Intention to inquire as to con- 

tinuance of blockade — At Intermediate port.] — 

That American merchants should therefore send 
their ships upon a fair conjecture that the blockade 
had, after a long continuance, tenninated, A for 
the purpose of making fair inquiry whether it liad 


PART VI. SECT. 4. SUB-SECT. 6. 

f. Kvidence of suspension .] — Nothing 
can ho consiclored as evldonce of u 
Buspcuslon which is consistent with an 
actual blockado.— The Nancy (1805), 
Btewart, 28. 

g. Onus of proof. ] — ^Whore a blockad 0 
has been known to exist pltf . must prove 
the relaxation; but where It is not 
known that a blockade has been com- 


menced , It Is for tho captors to establish 
it by evidence. — The Okion (1813), 
Stewart, 497. 

PART VI. SECT. 5, SUB-SECT. 1. 

h. Cargo brought from blockaded port 
by land — Shipjkd in open port — Not 
liable to Cim/i»Datwn.]—<.)argo brought 
from a blockaded port by land, A 
shipped in an open port, not liable to 


confiscation. — The Thomas Whaon 
(1811), Stewart, 269. 

k. What constitutes — Goods brounht 
to jjorts ‘not included in Order in 
Council.] — Goods brought from the 
blockaded ports by water to ports 
not comprehended in the Order In 
Council, constitute a breach of the 
blockado. — The Marquis de Some- 
itUELES (1813), Stewart, 446. 
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Sect, 5. — Breach of blockade: Svh-aect, 2, A. (a) 

so determined or not, is, I think, not exceptionable ; 
though . . . this inquiry should be mside not in 
the very mouth of the river or estuary from the 
blockading vessels, but in the ports that lie in 
the way, & which can furnish information without 
furnishing opportunities of fraud (Sm William 
Scott). — The Betsey (1799), 1 Ch. Rob. 332 ; 
165 E. R. 196. 

698. .] — The Shephbhdess* 

No. 737, post, 

694. .] — Objected that an 

American vessel sailing from America with know- 
ledge of the actual blockade of the port for which 
she has a contingent destination, should in her 
papers disclose in explicit terms the place at which 
the inquiry was intended to be made relative to 
the fact of its continuance. Overruled, it being 
ascertained that H., whence pilots were always 
procui'ed to secure the insurance of vessels enter- 
ing that harbour, was the usual place for vessels 
to make inquiry. — The Dispatch (1809), 1 Act. 
103; 12 E.R. 61. 

696. .] — The sentence of a 

foieign ct. of Admlty. is not conclusive as to the 
ground of condemnation, unless it be explicitly 
stated what the ground is : — Held : this did not 
appear on a sentence which stated “ that the ship 
‘ George * has sailed fi*om Liverpool knowing of 
the blockade of Buenos Ayres by the Emperor 
of Brazil, from a short d’ stance of which port 
she was taken, & for that reason ought to be con- 
sidered as violating the blockade ; besides which, 
it was notorious the captured had endeavoured 
to get goods into Buenos Ayres, as was clear from 
the evasive answers of the captain ; the captured 
had not the plausible excuse of going first to Monte 
Video, & thereby complying with the published 
instinictions ; from all which, & from what the 
documents stated, the ship was adjudged good 
prize.” — Dalgleish v, Hodgson (1831), 7 Bing. 
495 ; 6 Moo. & P. 407 ; 9 L. J. O. S. 0. P. 138 ; 
131 E. R. 192. 

Annotations : — Apld. Hobbs v. Henning (1865), 17 C. B. N. S. 
791. Retd. Simpson v. Fogo (1868), 1 New Rep. 422 ; 
CastPique v. Imrie (1870), L. R. 4 H. Jj. 414 ; Fracis, 
Times v, Carr (1600), 82 L. T. 698. Mentd. Do Mora v. 
Concha (1885), 29 Ch. D. 268. 

696. At blockaded port.] — The 

Betsey, No. (}92, ante, 

697. ,] — If with a knowledge of 

a blockade & the probability of its continuance, 
a vessel, under the pretence of making inquiries, 
goes to the blockading force, she is liable to con- 
demnation. — T he Themis (1865), 3 L. T. 614. 

698. .] — The Shepherdess, 

No. 737, post, 

699. .] — The true rule is, that 

after the knowledge of an existing blockade, you 
are not to go to the very station of blockade 
under pretence of inqui^. ... If particular 
parties are innocent in their intention, it is still 
a measure of necessary caution, & of preventive 
legal policy, to hold the rule general against the 
liberty of inquiring at the very mouth of the 
blockaded port, winch .would amount in practice 
to a universal licence to attempt to enter, &, on 
being prevented, to claim the liberty of going 
elsewhere (Sm William Scott). — The Spes (1804), 

6 Ch. Rob. 76 ; 165 B. R. 703. 

700. .] — The Dispatch, No. 

694, ante, 

701. .] — The ship is captured in 

a place where the fact is conclusive against her, 
for it has been determined over & over again 
that a ship is not at liberty to go up to the mouth 


of a blockaded port even to make inquiry. That 
in itself is a consummation of the ofienoe A amoimts 
to an actual breach of the blockade (Sm William 
Scott). — The -Jambs Cook (1810), 1 Edw. 261 ; 
166 B. R. 1103. 

Annotation : — Refd. Baltazzi r. Ryder, The Panagbia Rliomba 

(1868), Moo. P. C. 0. 168. 

702. .] — The Union, No. 655, 

ante, 

703. Innocent Intention estab- 

lished.] — Instructions having been given by the 
owners to inquire of the vessels cruising off the 
Eyder respecting the existence of the blockade. 
iSirther proof admitted to ascertain the actual 
intention of the master in approaching so closely 
the mouth of the blockaded port. Innocent 

intention established. Ship & cargo restored. — 
The Little William (1809), 1 Act. 141 ; 12 E. R. 
64. 

704. Sailing without knowledge of blockade — 

Bond fide deviation on notice of blockade.] — 

The Imina, No. 785, post, 

(5) Approach to Blockaded Pori, 

705. Hovering In neighbourhood of blockaded 
port.] — The neighbourhood of the blockaded port 
cannot be considered as the fit locus deliberandi 
for the master’s future plans. . . . His first duty 
is obvious, fuge litus ; that neighbourhood is at 
all events to be avoided. He is bound, on the 
first notice, to take himself out of an equivocal 
situation, &, if he obstinately refuses & neglects 
so to do, the ct. will h61d . . . that such a conduct 
will amount to a breach of the blockade, & subject 
the vessel to condemnation (Sm William Scott). 
—The Apollo (1804), 5 Ch. Rob. 287 ; 105 E. R. 
778. 

706. Anchoring close to port.] — This is the 
case of a sliip taken on a professed destination 
to Emden ; but the fact is, that she was seized 
in Ostend Roads. . . . 1 understand the situation of 
the vessel to have been at no great distance from 
that port. . . . The ship was lying within a sand, & 
within the protection of the batteries, & in a place, 

. . . where ships of large burden are usually un- 
livered by lighters, as the more commodious method 
of delivering their cargoes at Ostend. ... A ship 
going there must be considered as in the port of 
Ostend, since for the purpose of enforcing a 
blockade, it is not necessary to restrict the meaning 
of the word port, to the limits of the particular 
local port regulations, which may not extend 
beyond the pier head. A belligerent is not bound 
to that restricted sense of the word. If the 
situation of the vessel is within the protection 
of the batteries, &‘in a place which vessels usually 
frequent for the purpose of unlivery, & from which 
importation into Ostend can safely bo effected, 
& is not unusually effected, it would not un- 
reasonably be held to be a paH) of that port. . . . 
A belligerent is not called upon to admit, that 
neutral ships can innocently- place themselves in 
a situation, where they may with impunity break 
the blockade whenever they 4)lease. If the 
belligerent countiy has a right to impose a blockade, 
it must be justified in the necessary means of 
enforcing that right ; &; if a vessel could, under 
the pretence of going further, approach cy-prhs, 
close up to the blockaded port so as to be enabled 
to slip in without obstruction, it would be im- 
possible that any blockade coifid be maintained. 

. . . The voyage was originally to Emden. 
What produced the deviation ? The master in 
his deposition states ” that the ship’s course was 
directed towards Emden till Feb. 6, when she 
spoke a small vessel, which informed them that 
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the Ems was fiiU of ice, which induced him to 
go to Ostend to get a pilot, as it was necessary 
• • . that he should be taken into a place of 
safety.** . . . Another witness . . . states “ that 
they went to get a pilot for Mushing.** ... It 
appears to me to be perfectly unnatural, that he 
should have made choice of such a port as Flushing, 
... I am of opinion that the ship had been 
brought into this situation, not with any honest 
intention, but for the purpose of importing her 
cargo into Ostend (Sir Wnj[.iAM Scott). — The 
Neutrautet (1806), 6 Ch. liob. 30 ; 106 E. R. 
839. 

707. Approach within protection of shore.] — 

It has appeared in other cases that the blockading 
frigates do permit vessels to go within no great 
distance of the shore, for the purpose of pro- 
curing pilots. ... If it had been a case ... of 
situation merely, & that at the distance of about 
twenty miles from the port of Havre, it would 
be the duty, & the inclination of the ct., not to 
infer too rigorously, from that circumstance alone, 
an intention of violating the blockade. . . . The 
master says “ that the course in which he was 
steering would have carried him directly to 
Havre, & that he should have continued in that 
course, though not into the port of Havre, but 
that he should have gone close under the land, 
& have taken a pilot for Caen.*’ ... It is im- 
possible that any blockade can be maintained 
if such a practice is allowed, that a vessel, under 
a destination to a port not interdicted, sliall be 
at liberty to pursue her comso in such a manner 
as must draw the cruiser employed in that service 
under the range of the enemy’s batteries (Sir 
W nxiAM Scott). — The Gute Erwartung (1806), 
6 Ch. Rob. 182 ; 106 E. R. 894. 

708. .] — A person cannot be allowed to 

approach so near to a blockaded port as to place 
himself almost within the effectual i)rotfjction of 
the shore, & with no necessity existing. To allow 
such an approach would render the whole purpose 
of blockade perfectly nugatory (Sir WnxiAM 
ScoTr). — The Charlotte Christine (1805), 6 
Ch. Rob. 101 ; 105 E. R. 864. 

Annoiniions Reid. The Gute Erwartunir(1805), 0 Ch.Rob. 

182 ; The Aliuo & Fanny U8S6), Spinks, 322. 

709. Vessel out of her course.] — vessel cap- 
tured sixty or seventy miles out of its course, & 
in the neighbourhood of a blockaded port, cannot 
be restored without further proof of its destina.- 
tion. If claimant declines further proof tlie ct. 
is bound to condemn the property. — The Cihussys 
(1856), Spinks, 343 ; 2 Eng. Pr. Cas. 568 ; 164 
E. R. 474. 

Annotation: — Bold. Tho Panaja DrapanloUsa (1850), 

Spinks, 330. 

B, Outwards Breach, 

710. General rule — Sailing constitutes breach.] — 

( 1 ) Nothing fuither is necessary to constitute block- 
ade, than that there should be a force stationed 
to prevent communication, & a due notice, or 
prohibition given to the party. It is not an acci- 
dentsd absence of the blockading force, not the 
circumstance of being blown off by wind, if the 
suspension, & the reason of the suspension are 
known, that will be sufficient in law to remove a 
blockade (Sir William Scott). 

(2) For what is the object of blockade ? not 
merely to prevent an importation of supplies, 
but to prevent export as well as import, & to cut 


off all communication of commerce with the 
blockaded place. I must therefore consider the 
act of egress to be as culpable as the act of in^ss, 
& the vessel on her return still liable to seizure 
& confiscation. There may indeed be cases of 
innocent egress, where vessels have gone in before 
the blockade, & in such circumstances it could not 
be maintained that they might not be at liberty 
to retire. But even then a question might arise 
if it was attempted to carry out a cargo, for 
that would . . . contravene one of the chief 
purposes of blockade (Sir William Scott). 

(3) A ship in all cases coming out of a blockaded 
port is in the first instance liable to seizure ; & 
to obtain release, the claimant will be required 
to give a very satisfactory proof of the innocency 
of his intention (Sir William Scott). — The 
Frederick Molke (1798), 1 Ch. Rob. 86 ; 1 Eng. 
Pr. Cas. 68 ; 165 E. R. 106. 

Annotation : — Aa to (2) Consd. Northoote v, Douglas, Tho 

Franciska (1855). 10 Moo. P. O. O. 37. 

711. .] — (1) A blockade de facto ex 

pires de facto ; but a blockade by notification is 
primd facie presumed to continue till the notifica- 
tion is revoked ; this presumption throws the 
onus probandi on claimant. 

(2) Neutral vessels breaking a blockade are 
liable to confiscation. ... A blockade is broken 
as much by coming out with a cargo as by going 
in ; the only exception ... is that of a cargo 
shipped or delivered to the master, for the use 
of his owner, before the commencement of tho 
blockade (Sir Wujjam Scott). 

(3) There ai*e two sorts of blockade ; one by 
the simple fact only, tho other by a notification 
accompanied with the fact. In the former case, 
when the fact ceases, otherwise than by accident 
or the sliifting of the wind, there is immediately 
an end of the blockade ; but where the fact 
is a(Jcompanied by a public notification from tho 
govt, of a belligerent country to neutral govts., 
1 apprehend primd facict tlie blockiwle must be 
supposed to exist till it has been publicly repealed. 
It is the duty of a belligerent country, which luis 
made the notification of blockade, to notify in 
tho same way, & immediately, the discontinuance 
of it. To suffer the fact to cease, to apijly 
the notification again, at a distant time, would 
be a fraud on neutral nations ; & a conduct which 
the ct. is not to suppose any country would pursue. 
I do not say that a blockade of tiiis sort may 
not in any possible case expire de facto y but I 
say such a conduct is not hastily to be presumed 
against any nation & therefore till such a case 
is clearly made out ... a blockade by notifica- 
tion is, primd facie, to be presumed to continue till 
the notification is revoked. — The Neptunus (1799), 
1 Ch. Rob. 170 ; 1 Eng. Pr. Cas. 94 ; 165 E. R. 
137. 

Annotation : — A a to (2) Reid. Tho Vrouw Alida (1855), 3 

L.T.514. 

712. .] — The Vrouw J udith. No. 

648, ante. 

718. .] — (1) Primd fade every ship 

leaving a blockaded port with a cargo is liable 
to detention without the risk of costs & damages. 
Where the claim & preparatory evidence is at 
variance with the documentary, the ct. is bound 
to require further proof. 

(2) It is clear that the cargo could not liave 
been restored without the ship. If it had been 
contended on the part of the cargo that the cargo 
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L Enemy aubjecta carried on ship — 
Material service assisting enemy ,] — 
A vessel hired to cany home the 
enemy's subjects, who compose the 


strength of his country & form his 
fioetif & armies, & whose importance 
to him is manifested by the peculiar 
protection granted them by the Govt, 
itself, is a material service performed 


to tho enemy, 8c as such certainly 
cannot afford to a neutral any plea 
which can Justify tho breach of a 
blockade. — ^T he TAmaahmah (I811i, 
Stewart. 254. 
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Sect, 5 . — Breach of blockade: Svib-secl, 2, A, (a) cfi? 
{hhiScB,] 

so determined or not, is, I think, not exceptionable ; 
though . . . this inquiry should be maide not In 
the very mouth of river or estuary from, the 
blockading vessels, but in the ports that lie in 
the way, & which can furnish information without 
furnishing opportunities of fraud (Sir William 
Scott). — The Betsey (1799), 1 Oh. Rob. 332 ; 
165 E. R. 195. 

698, ,] — Tub Shepherdess, 

No. 737, poet. 

694. .] — Objected that an 

American vessel sailing from America with know- 
ledge of the actual blockade of the port for which 
she has a contingent destination, shoiild in her 
papers disclose in explicit terms the place at which 
the inquiry was intended to be made relative to 
the fact of its continuance. Overruled, it being 
ascertained that H., whence pilots were always 
procured to secure the insurance of vessels enter- 
ing that harbour, was the usual place for vessels 
to make inquiry. — ^The Dispatch (1809), 1 Act. 
103; 12 E. R. 01. 

695. .] — The sentence of a 

foreign ct. of Admlty. is not conclusive as to the 
gionnd of condemnation, unless it be explicitly 
stated what the ground is : — Held : this did not 
appear on a sentence which stated that the ship 
‘ George ’ has sailed from Liverpool knowing of 
the blockade of Buenos Ayres by the Emperor 
of Brazil, from a short distance of which port 
she was taken, & for that reason ought to be con- 
sidered as violating the blockad- • ; besides which, 
it was notorious the captured iiad endeavoured 
to get goods into Buenos Ayres, as was clear from 
the evasive answers of the captain ; the captured 
had not< the plausible excuse of going first to Monte 
Video, & thereby complying with the published 
instructions ; from all which, & from what the 
documents stated, the shij) was adjudged good 
prize.” — DALGI.EIS1I v, Hodgson (1831), 7 Bing. 
495 ; 5 Moo. & P. 407 ; 9 L. J. O. S. C. P. 138 ; 
131 E. R. 192. 

AnnotaiioTia Apld. Hobbs v. Henning (1865), 17 C. 13. N. S. 

701. Reid. Simpson v. Fogo (1863), 1 Now Rop. 422 ; 

OaatriQUO v. Imrle (1870), L. R. 4 H. L. 414 ; Fracis, 

Times V. Carr (1900), 82 L. T. 698. Mentd. Do Mora v. 

Concha (1886), 29 Ch. D. 268. 

696. At blockaded port.] — The 

Betsey, No. 692, a?ile, 

697. .] — If with a knowledge of 

a blockade & the probability of its continuance, 
a vessel, under the pretence of making inquiries, 
goes to the blockading force, she is liable to con- 
demnation. — The Themis (1855), 3 L. T. 614. 

698. .] — The Shepherdess, 

No. 737, post, 

699. .] — The true rule is, that 

after the knowledge of an existing blockade, you 
aj*e not to go to the very station of blockade 
under pretence of inqui^. ... If particul^ 
parties are iimoccnt in their intention, it is still 
a measure of necessary caution, & of preventive 
legal policy, to hold the rule general against the 
liberty of inquiring at the very mouth of the 
blockaded port, which would amount in practice 
to a universal licence to attempt to enter, &, on 
being prevented, to claim the liberty of going 
elsewhere (Sir Wilijam Scott). — The Spes (1804), 

6 Ch. Rob. 76 ; 165 E. R. 703. 

700. .] — The Dispatch, No. 

694, a7it€, 

701. .] — The ship is cajjtured in 

a place where the fact is conclusive against her, 
for it has been determined over & over again 
that a ship is not at liberty to go up to the mouth 


of a blockaded port even to make inquiry. That 
in itself is a consummation of the ofience & amounts 
to an actual breach of the blockade (Sni William 
Scott). — ^Thb James Cook (1810), 1 Edw. 261 ; 
166 E. R. 1103. 

Annotation : — Befd. Baltazzi v. Rydor, The Pauagbla Rbomba 

(1868), 12 Moo. P. C. 0. 168. 

702. .] — The Union, No. 655, 

ante. 

703. ^ Innocent intention estab- 

lished.] — Instructions having been given by the 
owners to inquire of the vessels cruising oil! the 
Eyder respecting the existence of the blockade. 
Further proof admitted to ascertain the actual 
intention of the master in approaching so closely 
the mouth of the blockaded port. Innocent 
intention established. Ship & cargo restored. — 
The Little William (1809), 1 Act. 141 ; 12 E. R. 
64. 

704. Sailing without knowledge of blockade — 
Bon& fide deviation on notice of blockade.] — 

The Imina, No. 785, post. 

(ifj) Approach to Blockaded Pori. 

705. Hovering in neighbourhood of blockaded 
port.] — The neighbourhood of the blockaded port 
cannot be considered as the fit locm deliberandi 
for the master’s future plans. . . . His first duty 
is obvious, fuge litvs ; that neighbourhood is at 
all events to be avoided. He is bound, on the 
first notice, to take himself out of an equivocal 
situation, &, if he obstinately refuses & neglects 
so to do, the ct. will hold . . . that such a conduct 
will amount to a breach of the blockade, & subject 
the vessel to condemnatioil (Sir Wiujam Scott). 
—The Apollo (1804), 5 Ch. Rob. 287 ; 165 E. R. 
778. 

706. Anchoring close to port.] — Tliis is the 
case of a sliip taken on a i)rofessed destination 
to Emden ; but the fact is, that she was seized 
in Ostend Roads. . . . 1 understand the situation of 
the vessel to have been at no great distance from 
that port. . . . The ship was lying within a sand, & 
within the protection of the batteries, in a place, 

. . . where sliips of large burden are usually un- 
livered by lighters, as the more commodious method 
of delivering their cargoes at Ostend. ... A ship 
going there must be considered as in the port of 
Ostend, since for the purpose of enforcing a 
blockade, it is not necessary to restrict the meaning 
of the word port^to the limits of the particular 
local port regulations, which may not extend 
beyond the pier head. A belligerent is not bound 
to that restricted sense of the word. If the 
situation of the vessel is within the protection 
of the batteries, & in a place which vessels usually 
frequent for the purpose of unlivery, & from which 
importation into Ostend can safely be effected, 
& is not unusually effected, it would not un- 
reasonably be held to be a paH of that port. . . . 
A belligerent is not called upon to admit, that 
neutral ships can innocently place themselves in 
a situation, where they may with impunity break 
the blockfiwie whenever they please. If the 
belligerent coimtry has a right to impose a blockade, 
it must be justified in the necessary gneans of 
enforcing that right ; & if a vessel could, under 
the pretence of going further, approach cy-prds, 
close up to the blockfiided port so as to be enabled 
to slip in without obstruction, it would be im- 
possible that any blockade coidd be maintained. 

. . . The voyage was originally to Emden. 
What produced the deviation? Tlie master in 
Ids deposition states ” that the ship’s course was 
directed towards Emden till Feb. 0, when she 
spoke a small vessel, which informed them that 
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the Ems was full of ice, which induced him to 
go to Ostend to get a pilot, as it was necessary 
• • . that he should be taken into a place of 
safety.** . . . Another witness . . . states “that 
they went to get a pilot for Flushing.** ... It 
appears to me to be perfectly unnatural, that he 
i^ould have made choice of such a port as Flushing. 

. . • I am of opinion that the ship had been 
brought into this situation, not with any honest 
intention, but for the purpose of impoAing her 
cargo into Ostend (Sir Whj^iam Scott). — Thk 
Nbutralitbt (1805), 6 Ch. Bob. 30 ; 106 E. B. 
839. 

707. Approach within protection of shore.] — 

It has appeared in other cases that the blockading 
frigates do permit vessels to go within no great 
distance of the shore, for the purpose of pit)- 
curing pilots. ... If it had been a case ... of 
situation merely, & that at the distance of about 
twenty miles from the port of Havre, it would 
be the duty, & the inclination of the ct., not to 
infer too rigorously, from that circumstance alone, 
an intention of violating the blockade. . . . The 
master says “ that the course in which he was 
steering would have carried him directly to 
Havre, & that he should have continued in that 
course, though not into the port of Havre, but 
tliat he should have gone close under the land, 
& have taken a pilot for Caen.*’ ... It is im- 
possible that any blockade can be maintained 
if such a practice is allowed, that a vessel, under 
a destination to a port not interdicted, shall be 
at liberty to pursue her course in such a manner 
as must draw the cruiser employed in that service 
under the range of the enemy’s batteries (Sir 
William Scott). — The Cute Erwahtuno (1805), 
6 Ch. Bob. 182 ; 165 E. B. 894. 

708. .] — A person cannot be allowed to 

approach so near to a blockaded port as to place 
himself almost witliin the effectual protection of 
the shore, & with no necessity existing. To allow 
such an approach would render the whole purpose 
of blockade peHectly nugatory (Sir Wiuaam 
Scott). — The Charlotte Christine (1805), 6 
Ch. Bob. 101 ; 105 E. B. 804. 

Annotations : — Reid. The Onto ErwartunK (180.5), 6 Ch.Hob. 

182 ; The Alluo & Fanny (1850), Spinks, 322. 

709. Vessel out of her course.] — ^A vessel cap- 
tm'ed sixty or seventy miles out of its course, & 
in the neighbourhood of a blockaded port, cannot 
be restored without further proof of its destina- 
tion. If claimant declines further proof the ct. 
is bound to condemn the property. — The Chrissys 
(1856), Spinks, 343 ; 2 Eng. Pr. Cas. 568 ; 164 
E. B. 474. 

Annotation : — Befd. The Ponaja Drapanlotisa (1856), 

Spinks, 336. 

B. Outwards Breads 

710. General rule — Sailing constitutes breach.] — 

( 1 ) Nothing further is necessary to constitute block- 
ade, than that there should bo a force stationed 
to prevent communication, & a due notice, or 
prohibition given to the party. It is not an acci- 
dental absence of the blockading force, not the 
circumstance of being blown off by wind, if the 
suspension, & the reason of the suspension are 
known, that will be sufficient in law to remove a 
blockade (Sir William Scott). 

(2) For what is the object of blockade ? not 
merely to prevent an importation of supplies, 
but to prevent export as well as import, & to cut 


off all communication of commerce with the 
blockaded place. I must therefore consider the 
act of egress to be as culpable as the act of ingress, 
& the vessel on her return still liable to seizure 
& conffscation. There may indeed bo cases of 
innocent egress, where vessels have gone in before 
the blockade, & in such circumstances it could not 
be maintained that they might not be at liberty 
to retire. But even then a question might arise 
if it was attempted to carry out a cargo, for 
that would . . . contravene one of the chief 
purposes of blockade (Sni William Scott). 

(3) A ship in all cases coming out of a blockaded 
port is in the first instance liable to seizure ; & 
to obtain release, the claimant will be required 
to give a very satisfactory proof of the innocency 
of his intention (Sir William Scott). — The 
Frederick Molke (1798), 1 Ch. Bob. 86; 1 Eng. 
Pr. Cas. 58 ; 165 E. B. 106. 

Annotation : — As to (2) Consd. Northcoto v, Douglas, The 

FiunciHka (1855), 10 Moo. P. C. C. 37. 

711. .] — (1) A blockade dc facto ox 

pires de facto ; but a blockade by notification is 
jyHind facie presumed to continue till the notifica- 
tion is revoked ; this pi*csumption tlirows the 
onus probandi on claimant. 

(2) Neutral vessels breaking a blockade are 
liable to confiscation. ... A blockade is broken 
as much by coming out with a cargo as by going 
in ; the only exception ... is that of a cargo 
sliipped or delivered to the master, for the use 
of his owner, before the commencement of the 
blockade (Sir William Scott). 

(3) There are two sorts of blockade ; one by 
the simple fact only, the other by a notification 
accompanied with the fact. In the former case, 
when the fact ceases, otherwise than by accident 
or the shifting of the wind, tliere is immediately 
an end of the blockade ; but where the fact 
is accompanied by a public notification from the 
govt, of a belligerent country to neutral govts., 
I apprehend prhnd Jude, the blockade must be 
supposed to exist till it has been publicly repealed. 
It is the duty of a belligerent country, which has 
made the notification of blockade, to notify in 
the same way, & immediately, the discontinuance 
of it. To suffer the fa(;t to cease, to apply 
the notification again, at a distant time, would 
be a fraud on neutral nations ; a conduct which 
the ct. is not to suppose any country would pursue. 
I do not say that a blockade of tliis sort may 
not in any possible case expire de facto, but I 
say such a conduct is not hastily to be presumed 
against any nation & therefore till such a case 
is clearly made out ... a blockade by notifica- 
tion is, prinid facie, to be presumed to continue till 
the notification is revoked. — The Neptunus (1799), 
1 Ch. Bob. 170 ; 1 Eng. Pr. Gas. 94 ; 165 E. B. 
137. 

Annotaiion : — As to (2) Re2d. The Vrouw Alida (1855), 3 

L. T. 514. 

7X2. .] — The Vrouw Judith, No. 

648, ante, 

713. .] — (1) Primd facie every sldp 

leaving a blockaded poA with a cargo is liable 
to detention without the risk of costs & damages. 
Where the claim & prepaiatory evidence is at 
variance with the documentary, the ct. is bound 
to require further proof. 

(2) It is clear that the cargo could not have 
been restored without the ship. If it had been 
contended on the part of the cargo that the cargo 
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1. Enemy subjects carried on ship — 
MaUrial service assisting enemy,}^ 
A vessel hired to carry home the 
enemy's subjects, who compose the 


strength of his country & form his 
fleets tic armies, & whoso importance 
to him is manifested by the peculiar 
protection granted them by the Govt. 
Itself, is a materia) servioo performed 


to the enemy, & as such certainly 
cannot afford to a neutral any plea 
which can Justify the breach of a 
blockade. — Tamaahmah ( 1811 ), 
Stewart. 264. 
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8ecl» 5. — Breach of blockade: Sub-sect. 2, B.; sub- 
sect, 8, A, ja) d: (&).] 

was not to blame, that it ought to have been 
restored immediately, then the answer is this : 
the cargo must participate in the lot & fate of 
the ship. If there was good ground to bring 
the ship to this country, then also there was 
good ground to bring the cargo . . . consequently 
it is utterly vain to contend for costs A; damages 
in cases of that description (Dn. Lushington). 

(3) I am of opinion that this was a perfectly 
la'w^ul undertaking ; the owners had a right to 
enter as they did into the charterparty . . • 
namely, to take a cargo out in the first instance, 
& then to bring back another, “if they chose to 
run the risk of being detained by the ice, knowing 
that a blockade would be imposed, & then to 
fissert their rights to cai*ry out the cargo by reason 
of its having been laden antecedent to the blockade 
(Dk. Lushington). — ^Thb Otto & Olap (1865), 
Spinks, 267 ; 2 Eng. Pr. Cas. 607 ; 164 E. li. 
436. 

714. .] — Condemnation of a neutral 

ship for a breach of the blockade of Riga. The 
ship having come out of the blockaded port with 
a full knowledge of the blockade. 

Ship condemned, without costs of appeal, on 
account of the laxity of the blockade. — T ottie v, 
Heathcote, The Johanna Mauia (1855), 10 
Moo. P. C. C. 70 ; 26 L. T. O. S. 169 ; 4 W. R. 
106 ; 14 E. R. 415, P. C. 

715. Exception to rule — Blockade only declared 
against ingress.] — Cremidi v. Powell, The 
Gerasimo, No. 71, ante. 

716. Liberty of neutral ship to retire — With 
cargo loaded before blockade.] — T he Vrouw 
Judith, No. 648, ante. 

717. .] — The Neptunus, No. 711, 

ante. 

718. .] — The Pigou (1807), cited in 

6 Ch. Rob. at p. 375 ; 165 E. R. 967. 

Anmtalion : — Distd. The Holla (1807), 6 Ch. Hob. 363. 

719. .] — The Otto & OIoAf, No. 713, 

ante. 

720. .] — Cremidi v. Powell, The 

Gerasimo, No. 71, ante. 

721. With cargo loaded after blockade.] — 

The Frederick Molke, No. 710, ante. 

722. .] — The Calypso, No. 666, ante. 

723. Compelled to load by enemy 

regulations.] — A neutral ship coming out of a 
blockaded port in consequence of a rumour that 
hostilities werc likely to take place between the 
enemy & the country to wliich the vessel belongs, 
is not liable to condemnation, though laden with 
a cargo, where the regulations of the enemy 
would not permit a departupe in ballast. — T he 
Drib Vrienden (1813), 1 Dods. 269 ; 165 E. R. 
1307. 

724. In ballast — Cargo conveyed by lighters 

to neighbouring port.] — Goods shipped in the Jade 
having been previously sent in lighters from the 
blockaded port, & under charterparty, with the 
ship proceeding also from the blockaded port in 
ballast to take them on board. — T he Maria (1805), 
0 Ch. Rob, 201 ; 1 Eng. Pr. Cas. 546 ; 166 E. R. 
901. 

725. .] — Tub Charlotte 

Sophia (1806), cited in 6* CJh. Rob. 204, n. ; 165 
E. R. 902. 

Annotaiion : — ^Distd. Tho Lisette (1807), G Ch. Hoh. 387. 

726. .] — (1) This ship was taken 

on a voyage from Tonningen to MaJagar, but a 
voyage accompanied with this fact that she had 
gone from Hamburg to Tonningen, under a charter- 
party formed at Hamburg for this ulterior 


voyage, A had there taken on board the cargo 
wMch was brought from Hamburg in lighters 
. . . the ship had gone from Hamburg in b^last, 
but the goods are to be considered as taken in 
one uninterrupted voyage, commenciz^ in an 
actual breach ol the blockade, A continuing as 
the same identical ^ipment, on the origi^ 
destination, from the blockaded port to Spain. 
... In blockades . . . which are applied to the 

E orts of neutral A amicable states ... I have 
oen compelled in principle to hold, that when 
goods are brought down from the blockaded 
port to a neighbouring port, on purpose to be 
shipped for the enemy’s country, an adventure 
so conducted is nevertheless a breach of tho 
blockade (Sm William Scott). 

(2) The ship was not taken in delicto, A I have 
not had any case pointed out to me in which the 
ct. has pronounced an unfavourable judgment 
on a ship seized for the breach of a bygone 
blockade. . . . The blockade being gone, the 
necessity of applying the penalty to prevent 
future transgression cannot continue (Sir William 
Scott). — The Lisette (1807), 6 Ch. Rob. 387 ; 
1 Eng. Pr. Cas. 687 ; 165 E. R. 972. 

Annotation: — Generally^ Refd. Tho Alwlna, [1916] P. 131. 

727. Goods bond fide property of neutral.] 

— The Jeanne Marie, No. 751, posf. 

728. Enemy ship transferred to neutral owner- 
ship during blockade.] — The Potsdam (1801), 4 
Ch. Rob. 89 ; 1 Eng. Pr. Cas. 355 ; 165 E. R. 545. 
Annotoitiona : — Refd. The Vlgllantia (1805), 6 Ch. Hob. 122; 
The Jeanne Mario (1855), 2 Ecc. & Ad. 165. 

729, ,] — (1) There are two facts in tliis 

case which attract attention, first that the vessel 
was clearly the property of the enemy at tho 
commencement of the war ; A secondly, that she 
was taken coming out of a blockaded port, from 
which she could not legally sail, if she had been 
transferred from the enemy during tho existence 
of the blockade. These two facts make it neces- 
sary to be proved to the satisfaction of the ct., tliat 
there had been such a transfer made to the person 
now claiming the property, as entitled liim to 
bring the vessel out of the blockaded port (Sir 
William Scott). 

(2) I will not say that a sliip originally neutral, 
upon which no suspicion of enemy’s property 
could arise, might be transferred by one neutral 
to another in a blockaded port (Sir William 
Scott). — The Vigilantia (1805), 6 Ch. Rob. 122 ; 
165 E. R. 872. 

730. .] — Vessel purchased in a blockaded 

port. Putting into this country by stress of 
weather makes no termination of the voyage. — 
The General Hamilton (1805), 6 Ch. Rob. 61 ; 
165 E. R. 850. 

731. Departure under permission to go to 
neutral port — Fraudulent deviation to enemy 
port.] — The permission to go to a neutral port, 
accepted, implies a contract that that destination 
should be bond fide pursued. . . . But the fact 
turns out afterwards, that she deposits her cargo 
in a port, to which she would not have been per- 
mitted to go, if the real intention of the voyage 
had been disclosed. . . . Until the vessel had 
actually entered the interdicted Jort, nothing 
appeared whether she was in delicto or not. . . . 
She goes in, A then the offence is consummated, A 
the intention is for the first time consummated. It 
is not tUl the vessel comes out again that any 
opportunity is afforded of vindicating the law. 
... I shall . . . pronounce the ship A cargo 
subject to condemnation (Sir Wiluam Scott). — 
The Ohristiansbebg (1807), 6 Ch. Rob. 375 ; 1 
Eng. Pr. Cas. 680 ; 165 E. R. 968. 



Pabt VI. — Blockade. 


625 


732. Right of neutral to withdraw property.] — 

ItoJ JuPFROw Marta Shrcedeb (1797), 4 Ch. Rob. 
89,11.; 165B. R. 646. 

Annotation : — Folld. The Joanne Mario (1855), 2 Ecc. & Ad. 


Sub -SECT. 3. — Liability for A errs of Agent. 

A. Ads of Master of Ship. 

{a) Liohility of Ship. 

733. Shipowner affected with knowledge of 
master.] — (1) Kestitution does not bar a second 
seizure, by other iiarties, eitlier on the same or 
different evidence ; but a second seizor would be 
subject to the risk of costs damages. 

(2) Violation of blockade by the master affects 
tlie ship but not the cargo, unless the property to 
the same o^vnel^ or unless the owner of the cargo 
is cognisant of the inbmded violation. 

(3) The interest of prize is vested in the captor. 
& captors may, against the wish of the Crown, 
proceed to adjudication (Sut Wiltjam Scott). 

(4) A blockade may exist without a public 
dcclai’ation ; although a- declaration unsupported 
by fact will not be sufficient to establish it. . . . 
The fact . . . duly notified on the spot, is of itself 
sulTiciont i for public notifications between govts, 
can be meant only for tlie information of indi- 
viduals ; but if the individual is personally 
infonned, that purpose is still better obtained 
than by a imblic declaration (8iR William Scott). 

(5) In cases of contraband . . . innocent parts 
of the cargo belonging to oth(‘r owmjrs shall not be 
infected (Sir Wit.liajvi Scott). — The Mercurius 
(1798), 1 Ch. Hob. 80 ; 1 Eng. Pr. Cas. 54 ; 165 
E. K. 101. 

Annotations: — As to (2) Consd. Tlio Emanuel (1799), 1 Ch. 

Rob. 296 ; Baltazzl v. Ryder, The Paiiajfliia Rhomba 

(1868), 12 Moo. P. 0. C. 168. As to (8) Refd. The Oranje 

Nassau, [1921 J 1\ 190. 

734. .J — The Vrouw Judith, No. 648,un/c. 

735. .] — The Columbia, No. G76, ante. 

736. Fraudulent conduct of master.] — ( 1 ) 
Freight refused to a sliip bound from Mauritius 
ostensibly to Hamburg, but taken going into a 
h’rench port [under a pretence of want of w^aterj. 

(2) If a ship is going with false papers th(i owner 
shall lose his freight ; 1 do not s^iy that if an owner 
makes out a clear case that he had been duped by 
the fraud of the master, the ct. would in all cases 
press the rule to the utmost rigor against him ; 
1 will not say that a ease may not be supposed in 
which the ct. w^ould incline to exonerate the 
owner, in spite of the g(*neral rule, that the act 
of the master shall bind his owner ; & in spite of 
all those considerations of utility necessity by 
wliich tlie rule is sustained (per CuR.). — The 
America (1800), 3 Ch. Hob. 36 ; 1 Eng. Pr. Cas. 
127; 165E. R. 370. 

Annotation: — As to (2) Refd. The Prins der Nodcrlandcn, 

[1921] 1 A. C. 751. 

737. Intoxication of master.] — (1) The ct. luis 
held, even where the blockade of a port in Europe 
has been notified in America, that the merchants 
of that country might still clear out conditionally 
for the blockaded poi*t, on the supposition that 
before the airival of the vessel, a relaxation may 
have taken place. But . . . the inquiry should 
be made at some of the British ports in tlie channel. 
It could not be, that ships should be permitted to 
resort to the ports of the blockaded country. . . . 
The ports of the blockading country are the proper 
port;8 for inquiry (Sir William Scott). 

(2) It wo^d be a dangerous doctrine to hold, 
that a master in a state of intoxication might 
be permitted to go on for the blockaded port, & 
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that the supercai'go should lie by, & then come & 
plead the intoxication of the master, & exculpate 
himself, by stating a mere intention to dispossess 
him, & to steer another course. It was the duty 
of the supercargo, & of the officers concerned in 
the navigation of the ship, to have dispossessed 
the master of the command in such critical cir- 
cumstances (Sir William Scott). — ^Thb Shep- 
herdess (1804), 5 Oh. Rob. 262 ; 165 E. R. 770. 

Annotations: — As to (1) Apld. Medeiros v. Hill (1832), 8 

Blngr. 231. Reid. Harratt v. Wise (1829), 9 B. & C. 712 ; 

Naylor v. Taylor (1829), 9 B. & C. 718; Dalglelsh v. 

Hodgson (1831). 7 Bing. 495. 

738. Master obeying enemy shipper.] — The 

ship appears to have been a Prussian vessel, which 
had been lying some time in Bourdeaux ; & if the 
matter had rested only on the general notoriety of 
the blockade at Bourdeaux, at tlie time, it might 
have laid a ground for that sort of indulgent 
consideration, which lias been pressed upon the 
ct. as due to ships lying in the enemy’s ports, to 
which information may be supposed to travel 
with mu(;h uncertainty. . . . The master . . . 
seems to have acted only under an opinion, that 
because he had signed the charter-party he was 
hound to proceed. I conceive the law is not so ; 
but that he would have b(^en justified in refusing 
to go on. As in all othoi* contracts that become 
illegal, lie might have pi'otcsted against being 
any longer bound by liis cliartcr-party. Does 
*he aiiply to liis own consul, or to the cts. of justice ? 
He docs not appear to have applied for any such 
redress. If he had, indeed, it could not be held in 
this ct., that his mere engagement to do an act 
which had become illegal, however injuriously 
pressed upon him by the artifices of the enemy 
shipper, could exonerate liim from the penalties 
consequent upon it. Unless it could be main- 
tained, then, that the ship is justified by the 
direction of the employer in the enemy’s country, 
I can find no principle on which the vessel can bo 
relieved. Such a position would be altogether 
untenable (Siu William Scott). — The Tutela 
(1805), 6 Ch. Rob. 177 ; 165 E. R. 892. 

JacKsoii v. Union Marine lusco. (1871), 

L. R. 10 C. P. 125. 

(h) Liahility of Caryo. 

739. General rule — Cargo follows the ship.] — 

This case is, in effect, decided by the decree, wliich 
has pronounced the ship subject to condemnation, 
for fraudulently attempting to go into a blockaded 
l>ort ; for whem the ct. decided that, it did, in 
effect, decide that the vessel was so going to dispose 
of this cargo. 'J’he inference in all cases being 
that a sliip going into a blockaded port is going 
with an intention of disposing of the cargo (Sni 
WnxiAM Scoti'). — The Aij5XANder (1801), 4 
Ch. Rob. 93 ; 1 Eng. Pr. Cas. 358 ; 165 E. R 547. 
Annotations : — Reid. Baltazzl v. Uy tier. The Panaffhla 

Rhomba (1858), 12 Moo. P. C. C. 168 ; The Kim, Tho 

Bjornfitjorno BjOmson, Tho Alfred Nobel, [1920] P, 319, 

mentd. The Andr6 ThOodoro (1904), 93 L. T, 184, 

740. .] — The Otto & Olaf, No. 713, 

ante. 

741. .] — (1) The general, but not 

universal, rule is, that where a ship is condemned 
for bi'cach of blockade, the cargo follows the same 
fate. 

(2) The prcsumiition is against a vessel captured 
in entering a blockaded port, & an imperative & 
overwhelming necessity for so doing must be 
established by the owner to exempt from con- 
demnation. 

(3) It is not competent to owners of a cargo on 
board a vessel condemned for breach of blockade 
to save the cargo from condemnation by showing 

8 8 
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Sect. 5 . — Breach of hhckade: Svh-eecl. 3, A. (&), & 
B. ; eiib-eect, it A. <Sb B,; stib-eect. 5, ^4*] 

their innocence in the transaction) as the owners 
of the cargo are concluded by the illegal act of the 
master, although it was done without the privity 
of the owners of the cargo, & even if it was done 
contrary to their wishes. 

When a blockade is known, or might have been 
known, to the owners of the cargo, at the time 
when the shipment was made, & they might, 
therefore, by possibility, be privy to an intention 
of violating the blockade, such privity will be 
assumed as an irresistible inference of law, & it is 
not competent to rebut it by evidence, as in cases 
of blockade, for the purpose of affecting the car^o 
with the rights of the belligerent ; the master is 
to bo treated as the agent for the cargo, as well 
ns for the ship. — ^Baltazzi v. Ryder, The 
Panaghia Rhomba (1858), 12 Moo. P. 0. 0. 168 ; 
31 L. T. O. S. 373 ; 14 B. R. 874, P. 0. 

Annotations: — As to (3) Distd. The Twee Ambt, [1920] P. 

413. IMd. The Kim, The BjOmstJerne Bjonison, The 

Alfred Nobel. [1920] P. 319. 

742. Whether privity of cargo owner material.] 
— The Meecurius, No. 733, ante. 

743. Blockade known to all parties.] — 

The Adonis (1804), 6 Ch. Rob. 256 ; 165 E. R. 
767. , 

Annotations J — Apld. Baltazzi v. Hydor. The Panafi^hia 

Rhomba (1858), 12 Moo. P. C. C. 168. Reid. The Kim, 

The BjOmstjemo BjOmson, The Alfred Nobel, [1920] 

I*. 819. 

744. ,] — Baltazzi v. Ryder, The 

Pa^^aghia Rhomba, No. 741, ante. 

746. Cargo owner also owner of ship.] — The 
Mercurius, No. 733, ante. 

746. .1 — The Manchester, No. 740, post. 

B. Ads of Agent resident in Enemy Country. 

747. Strict rule of agency not applied.] — (1) A 

shipment was made between July 9 & 19, the 
notification of the blockade of Amsterdam having 
been made on June 11, 1798 ; the first order that 
the ct. made was for the production of the letters 
of orders ; becaufiK?, if it had appeared that they 
were given after the time, when the notification 
could by a fair possibility be supposed to have been 
known to the person ^ving the orders, he would 
be bound directly by his own act ; or if they were 
sent previous to the notification, two questions 
might arise ; whether sufficient time had inter- 
vened since the notification, to have given him an 
opportunity of cpunter-ordering the shipment ; 
for if so, he would be legally answerable for the 
consequences of his own negligence ; or, if sufficient 
time had not intervened, whether, though per- 
sonally free from all imputation of offence, the 
claimant might not be bound by that powerful 
general principle of law, which holds the employer 
responsible for the acts of his agent. The date of 
the order in this instance takes the party out of the 
first description, because it being given, in Oct. 
1797, long before the blockade de facto com- 
menced the parties are entirely exculpated from 
all offence in this stage of the transaction (Sir 
William Scott). 

(2) The abstract rule is undoubtedly just that 
persons are bound by their agents. . , . The 
agents of foreign merchants in the enemy’s country, 
that country being under blockade, do not stand in 
the same situation as other agents. They have 
not only a distinct, but even an opposite interest 
from that of their principal, to f ulfil the com- 
mission at all risks as rapidly as possible, for their 
own private advantage, for the public interest 
of theic country, at that time under particular 


prossure as to the exportation of its produce. 
This may fairly be allowed to impose a strong 
obligation on the candour of the ct. not to hold 
an employer too strictly bound, on mere general 
principles, by an agent who may be actuated by 
mterests different irom those of his principal (Sir 
William Scott). — ^Thb Neptunus (1800), 3 Oh. 
Rob. 173 ; 1 Eng. Pr. Cas. 292 ; 165 E. R. 426. 
Annotalions : — As to (1) Consd. The Jeanne Marie (1855), 

2 Eco. & Ad. 165. As to {2) Folld. The Vrouw Alida 

(1855), 3 L. T. 514. 

748. .] — (1) In cases of agency of persons 

in an enemy’s country durii^ a blockade, somo- 
tjiing more than the mere strict principle of law is 
necessary in order to bind employers by their 
acts (Sir William Scott). 

(2) There are two obligations . . . arising out of 
the public duties of govts., the duty of making 
immediate communication to foreign states, on 
the part of the govt, imposing the blockade, & 
the duty of transmitting such communication 
immediately on the part of those public ministers 
to whom it is immediately made (Sir William 
Scott). — The Adbtaide (1801), 3 Ch. Rob. 281 ; 
1 Eng. Pr. Cas. 306 ; 165 E. R. 464. 

Annotations: — As io (1) Apld. The Jeanrio Mario (1855). 2 

Eco. & Ad. 165. Folld. The Vrouw Alida (1855), 3 L. T. 

514. As to (2) Refd. Oddy v. Bovlll (1802), 2 East, 473. 

749. .] — (1) Condemnation of ship & iliat 

part of the cai*go, laden by the directions of the 
master for owner’s account, under the authority 
of a letter of instnictions from the owner of the 
ship, which stated the vessel to have been “ con- 
signed to his (the master’s) order.” 

(2) Wine laden for account of another American 
merchant by an agent jresiding in Cadiz, who 
appeared to act in this instance under the autho- 
rity of a general order to make such returns as he 
should consider eligible for goods transmitted to 
him from this American merchant, in their general 
coiu'se of trade, restored. — The Manchester 
(1811), 2 Act. 60 ; 12 E. R. 179, P. C. 

750. .]— The Vrouw Alida (1855), 3 

L. T. 514. 

751. .] — (1) As a general rule of law, 

principals must b(3 bound by the acts of their 
agents, but this ct. as appears by many judg- 
ments, is not disposed to carry this rule to the 
full extent to which it might properly be applied 
in ordinary transactions. It looks with indulgence, 
& I think with a just indulgence, to those cases 
where neutrals, without any fault of their own, 
have had their property placed in jeopardy by 
the breaking out of hostilities, & the acts of agents 
over whom they could not, at the time, exercise 
control, & who might have an interest in the very 
act which endangered the property of their 
principals (Dr. Lushington). 

(2) The goods of neutrals in a port before a 
blockade may be withdrawn (Dr. Lushington). 
— The Jeanne Marie (1855), 2 Ecc. A Ad. 165 ; 
Spinks, 167 ; 164 E. R. 367. 


Sub-sect. 4. — Excuses for Breach. 

A. Permission from' Blockading IShip. 

762. Permission to enter with cargo — Implies 
permission to return with cargo.] — The Henricus 
(1799), 3 Ch. Rob. p. 159, n. ; 165 E. R. 421. 
Annotati<m : — Apld. The Franolska (1855), 2 Eoo. & Ad. 113. 

753. Whether valid excuse.] — The Vrow 
Barbara (1799), 3 Ch. Rob. 158, n. ; 165 E. R. 
421. 

Annotation: — Consd. The Franolska (1855) 2 Ecc. & Ad. 
113 



Part VL— Blockade. 


764. Permission in contradiction of Order 

in Council.] — Breach of Order, Jan. 7. Permis- 
sion given by British officer to proceed, not a 
ground of protection. 

AU^ that the certificate of the British officer 
says is, I have permitted tliis vessel to proceed 
from Pillau, with her cargo to Colberg.** Did he 
posses any authority to grant such permission, 
in the very face of an Order in Council ? It can- 
not be. I am very sorry that this conduct in the 
British officer has had the effect of misleading the 
master of the vessel, but, at all events, his owners 
have not been deceived ; theirs was the original 
purpose of sending the vessel to an interdicted 
port, & from which purpose they had never 
departed. At the same time it is not without 
some degree of pain that I condemn this ship & 
cargo, as proceeding to an interdicted port under 
an insufficient authority (Sir William Scott). — 
The Couhikr (1810), Edw. 249 ; 2 Eng. Pr. Cas. 
60 ; 165 E. R. 1099. 

755. Proof of permission.] — If it is con- 

tended, on the part of a neutral vessel, that she is 
entitled to go to a blockaded port by reason 
of permission having been given to her by one of 
the blockading force or one of Her Majesty’s 
cruisers, it is her duty, if she means the ct. to place 
any reliance on such permission, to take care to 
have the name of the cruiser, that it may bo 
contradicted if not true. A mere statement of 
there being a cruiser, without any name & without 
any definite place being stated where she was 
seen, never can bo received. The vessel must 
be condemned, & I can make no distinction in 
favour of the cargo because it was purchased in a 
blockaded port by the supercargo, an agent sent 
by the owners of the cargo for the purpose (Du. 
Lushington). — The Nounen (18.55), Spinks, 171 ; 
2 Ecc. & Ad. 169 ; 101 E. R. 369. 

R. Stress of Circumstances. 

756. General rule — Absolute & unavoidable 
necessity.] — It is usual to set up the want of water 
& provisions as an excuse, & if I was to admit 
pretences of this sort, a blockade would be notliing 
more than idle ceremony. ... I will not say 
that cases of necessity may not occur that would 
afford a sufficient justification, & I add that if the 
party can show tliat they were under any great 
necessity I would certainly admit such an excuse. 
But if they cannot do this, & unless it is proved 
that in coming up the Clianncl there was no other 
port, either English or Erench, but the interdicted 
port of Amsterdam into which they could put, 
I shall reject the apology (per Our.). — The 
Hurtige Hane (1799), 2 Ch. Rob. 124 ; 105 E-. R. 
201 ; subsequent proceedings, 3 Oh. Rob. 324. 

757. .] — The want of provisions is 

an excuse which will not on light grounds be 
received ; because an excuse, to be admissible, must 
show an imperative & overruling compulsion to 
enter the particular port under blockade which can 
scarcely be said in any instance of mere want of 
provisions. It may induce the master to seek a 
neighbouring port, but it can hardly ever force 
a person to resort exclusively to the blockaded 
port. What is stated respecting the wind is of a 
different nature. . . . Tliis is a fact tliat may 
admit of specific evidence, therefore, I shall 
admit affidavits to be offered on that point. . . . 
Considering the reference that has been made to 


the particular state of the winds in the present 
case, ... I shall admit evidence to be introduced 
on this point (Sm William Scott).— -The For- 
TUNA (1803), 5 Ch. Rob. 27 ; 1 Eng. Pr. Cas. 417 ; 
166 E. R. 686. ^ ^ , 

758. .] — In this case the fact is not 

denied, that the ship was taken in a port which is 
blockaded, & therefore the whole burden of 
exonerating himself from the penal consecmences 
lies upon the party. He must show that he was 
led there by some accident which he could not 
control, or by some want of information which he 
could not obtain (Sir Wiliiam Scott).— The 
Arthur (1810), Edw. 202 ; 2 Eng. Pr. Cas. 37 ; 
166 E. R. 1082 ; affd. (1811), Edw. n., P. C. 
AnnoUxlion : — Retd. The Leonora, [1918] P. 182. 

759. .] — Baltazzi v. Ryder, The 

Panaghia Rhomba, No. 741, ante. . , - ^ 

760. Want of water & provisions — Unblookaaett 
ports available.] — The Hurtige Hane, No. 766, 
ante. 

78X. .] — The America, No. 736, ante. 

782. .]—Tiie Star (1801), 3 Ch. Rob. 193 ; 

165 E. R. 433. 

783. .] — The Fortuna, No. 757, ante. 

764. Damage to ship.]— The Venscab (L799), 

3 Ch. Rob. 159. n. ; 105 B. R. 421. 

Annotation: Retd. The FranciBka (1855), 2 Ecc. & Ad. 

113. 

785. .]— The Star (1801), 3 Ch. Rob. 193 ; 

165 B. R. 4.33. 

766. Stress of weather.] — The Fortuna, No. 
757, ante. ^ , 

787, .] — The Charlotta (1810), Edw. 

252 ; 2 Eng. Pr. Cas. 52 ; 165 E. R. 1099. 

768. To procure pilot.]— The Arthur, No. 768, 
ante. 

. 769. Exhaustion of crew.]— T he ELizAnETii 

(1810), Edw. 198 ; 105 E. li. 1081. ^ 

770. To avoid capture.] — A Swedish ship laden 
with tar, pitch, & deals, sjiiling under instructions 
to take British convoy for IJsbon, in case the 
master should not be able to obtain a purchaser 
at Copenhagen for the ship & cargo, but after- 
wards detected entering a Dutch port, liable ^ to 
condemnation with her cargo, notwithstanding 
the protest of tlic master, alleging the impossibility 
of obtaining convoy, & that the deviation was 
occasioned by his aiipiuhension of cai)turc by 
Fnmch cruisers. All favourable construction 
with respect to tlie gcmeral tradii of Sweden in 
these? articles removed by suspicious circum- 
stanc(?8 in the case.— The Charlotte (1810), 
1 Act. 201 ; 12 B. R. 77, P. C. 


Sub-sect. 


-Termination of ].jiABiLiTy 
FOR Breach. , 


A. Terminaiion of Voyage. 

771, General rule — Liability continues till end 
of voyage.] — The Wei.vaart Van Pillaw, No. 
(MSI, ante. 

772, .] — This is the case of a ship 

taken on a voyage from Havre to Altona $ all the 
papers express that the ship came from Havre 
. . . the master on his examination says “that 
he does not know for what reason he was taken,’* 
but it is not necessary that the captor should have 
assigned any reason at the time of capture he 
takes at his own peril, & on his own responsibility 


PART VI. SECT. 6, SUB-SECT. 4.— B. 

7561. QeneraX rule — Ahsoluie un- 
avoidable neces8iJty .\ — ^It has been laid 
down as a general role in British Cts. 
of Prize, that no excuse or pretence 


whatever, short of the most Insnr- 
moimtablo necessity, shall be admitted 
as an adequate lustiflcation for a 
vessel prooe^ng to a blockaded port. 
Whatever other reason is assigned it 


is presumed she is going there to trade. 
— ^Tto Express (1811), Stewart, 292. 

761 i. Want of loaier dt pr(yoi9Ums.\ 
— The F.U 2 ABETH (1805), Stewart, 
80. 

8 B 2 



628 Prize Law and Jurisdiction. 


Sect, 6 . — Breach of blockade: Sub^eect, 5, A. <Sh B, 
Sects, 6 <&: 7, Part VII. Sects, 1 & 2.] 

to answer in costs damages, for any wrongful 
exercise of the rights of capture. At the same time 
it may be a matter of convenience that some 
declaration should be made ; because it is possible, 
that if the grounds are stated, it may be in the 
power of the neutral master to give such reasons 
as may explain away the suspicion that is 
suggested. It may, therefore be convenient to 
both parties, but it is not absolutely necessary ; 
it is not a duty incumbent on the captor to state 
his reasons ; much less it is to be argued negatively, 
that, because no mention is made of the blockade 
at the time of capture, it does not follow that it 
must necessarily have been unknown to both the 
arties. . . . Where a ship has contracted the guilt 
y sailing with an intention of entering a blockaded 
port, or by sailing out, the offence Is not purged 
away till the end of the voyage ; tUl that period 
is completed, it is competent to any cruisers to 
seize & proceed against her for that offence. . . . 
A blockade may be more or less rigorous, either 
for the single purpose of watching the military 
operations of the enemy, & preventing the egress 
of their fleet, . , . or on a more extended scale, to 
cut olT all access of neutral vessels to that inter- 
dicted place, wluch is strictly & properly a blockade, 
for the other is in truth no blockade at all, as far as 
neutrals are concerned. It is an undoubted right 
of belligerents to impose such a blockade, though a 
severe right, & as such, not to be extended by 
construction; it may operate as a grievance on 
neutrals, but it is one to which, by the law of 
nations, they are bound to su^*mit. Being, how- 
ever, a right of a severe nature, it is not to be 
aggravated by more construction, . . . 

A temporary & forced secession of the blockading 
force, from the accidents of winds & storms, is not 
sufficient to constitute a legal relaxation. . . • 
What is a blockade but to prevent access by 
force. If the ships stationed on the spot to keep 
up the blockade will not use their force for that 
purpose, it is impossible for a ct. of justice to say 
there was a blockade actually existing at tliat time. 


It is in vain for govts, to impose blockades, if 
those employed on that service will not enforce 
them (Sm William Scott). — The .Tuffrow 
Mama Schroedbr (1800), 3 Ch. Rob. 148 ; 1 Eng. 
Pr. Cas. 270 ; 165 E. R. 417. 

Annotations: — Conid. The Leuoade (1855), 2 Eco. & Ad. 
228 ; The Falk. 6to.. (1921] 1 A. 0. 787. Refd. The 
Franciska (1855), 2 Eoo. & Ad. 113 ; The Ostsoe (1855), 
2 Ecc. & Ad. 170. 

773. Wha^ amounts to termination of voyage — 
Harbouring due to stress of weather.] — The 

General Hamilton, No. 730, ante. 

B. Raising of Blockade, 

• 774. Absolute termination of liability.] — The 

blockade was raised before the vessel sailed so that 
there is not the corpus delicti existing (Sir William 
Scott). — The Conferenzrath (1806), 6 Ch. Rob. 
362 ; 1 Eng. Pr. Cas. 671 ; 165 E. R. 963. 
Annotations :—VielSL, The Baltioa (1855), Spinks, 264 J 
Sorensen t. R.. The Ariel (1857), 11 Moo. P. C. C. 119. 

776. .] — The Lisettb, No. 726, ante. 


Sect. 6.— MODDFICAHON OF BLOCKADE. 
776. Necessity for notice of nature of modlllca-* 
tion.] — Northcote v, Douglas, The Pranciska, 
No. 685, ante. 


Sect. 7.--REVOCATION OF BLOCKADE. 

777. Necessity for notice.] — The Neptunus, 
No. 711, ante, 

778. .] — The Vrow Johanna, No. 690, 

ante, 

779. .] — It is to be presumed that the 

notification will be formally revoked, & that due 
notice will be given of it ; till that is done, the port 
is to be considered as closed up (Sir William 
Scott). — The Neptunus (1799), 2 C)h. Rob. 110 ; 
1 Eng. Pr. Cas. 195 ; 165 E. R. 250. 

Annotations : — Apld. The Jnflrow Maria Schroeder (1800), 

3 Ch. Rob. 148. Reid. Harratt v. Wise (1829), 9 B. & C. 
712 ; Naylor v, Taylor (1829), 9 B. & C. 718 ; MedolroB 
V. Hill (1832), 8 Binff. 231 ; Northcote v. Douglas, Tho 
Franclsku (1865), 10 Moo. P. C. C. 37. 


Part VII. — Contraband. 


Sect. 1.— IN GENERAL 
780. Nature of carriage of contraband — Not 
unlawful.] — It is not an offence against the law of 
nations, or the law of this country, for the subject 
of a neutral state to supply contraband of war to 
a belligerent power; & the right of the other 
belligerent to seize such contraband of war in 
transitu is merely a co-existent confiicting right, 
which exposes the neutral merchant to the risk of 
confiscation, but does not render illegal a contract 
between him & another neutral subject for a joint 
adventure for the supply of such contraband goods. 
— Re Grazebrook, Ex p, Chavassb (1866), 4 
De G. J. & Sm. 666 ; 6 New Rep. 6 ; 34 L. J. Bey. 
17 ; 12 L. T. 249 ; 11 Jur. N. S. 400 ; 13 W. R. 
627 ; 2 Mar. L. C. 107 ; 46 E. R. 1072, L. 0. 
.4n«o<a<to^;~Refd, Austin Friars Steam Shipping Co. v, 
Straok, (1005] 2 K. B. 316 ; Caine v. Palace Steam Shipping 


Co., [1907] 1 K, B. 670. Mentd. Tho Helen (1865), L. R. 

1 A. & E. 1 ; Connelly v, Sibery (1905), 69 J. P. 115, 

781. .] — ^Andersen v. Marten, No. 

264, ante, 

782. Adventure liable to termination — At 

Instance of offended belligerent.] — lie Graze- 
brook, Ex p. Ohavasse, No. 780, ante. 

783. .] — ^Andersen v. Marten, No. 

264, ante. 

784 . Enemy character not given to neutral 

ship,] — ^Andersen v. Marten, No. 264, ante. 

785. When carriage of contraband commences 
— Quitting port for hostile destination.] — The 
master having altered his destination on heai*ing 
of the blockade of Amsterdam the question of 
contraband was held not to arise. * 

Goods going to a neutral port cannot come under 
the description of contraband, all goods going there 


part VI. SECT. 7. 

m. '^sssel seized alter revocationr- 
l^ecessUp for restUution.y^Tss Bki 
BEY (1804), Stewart. 39. 

n. Common opinion that hiockac 
raisedr-^Insufficient to esUMiah su* 


pension — Unless founded on facts sup- 
porting such conclusion ,] — Thjc Nancy 
(1805), Stewart, 28. 

PART VII. SECT. 1. 

o. Distinction between absolute db con- 
ditional conIra&and.>--*Th6 expression 


contraband of war has a twofold mean- 
ing; — (1) absolute contraband, which 
includes everything useful for war only ; 
(2) conditional contraband, which in- 
cludes all things which though useful 
for both peace & war, become contra- 
band If destined for the purpose of 
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being equally lawful. . . . The rule respecting 
contraband, is that the articles must be taken in 
delicto, in the actual prosecution of the voyage to 
an enemy’s port. Under the present unders&nd- 
ing of the law of nations, you cannot generally 
take the proceeds in the return voyage. From the 
moment of quitting port on a hostile destination, 
the offence is complete, & it is not necessary to 
wait tffl the goods are actually endeavouring to 
enter the enemy’s port ; but beyond that, if the 
goods are not taken in delicto, & in the actual 
prosecution of such a voyage, the penalty is not 
now generally held to attach (Sm William 
Scott). — The Imina (1800), 3 Ch. Rob. 107; 1 
Eng. Pr. Cas. 289 ; 165 E. R. 424. 

Annotations : — Consd. The Minerva (1801), 3 Ch. Hob. 229 ; 

Hobbs V. Honnlng (1865), 17 0. B. N. S. 791. Reid, 

Seymour v. London & Provincial Marine Insce. (1872), 

41 L. J. C. P. 19.3 ; The Alwina, [1916] P. 131. 

786. Carriage between ports of same country.] — 

The Edward, No. 801, pos/. 

787. Loss of character of contraband — Port of 
destination becoming British — Before arrival of 
goods.] — There must be a delictum existing at the 
moment of .seizure to sustain the penalty. It is said 
tliat the offence was consummated by the act of 
sailing & so it might be with I'espect to the design of 
the party, <fe if the seizure had been made whilst the 
offence continued, the property would have been 
subject to condemnation. But when the character 
of the goods is altered & they arc no longer to be 
considered as contraband, going to the port of an 
enemy, it is not enough to say that they were going 
under an illegal intention. There may bo the 
mens rea, not accompanied by the act of going to 
an enemy’s port. The same rule does apply to 
cases of contraband, & upon the same principle 
in which it has beem applied in those of blockade ; 
I am not aware of any cases in which the penalty 
of contraband has been inflicted on goods not 
in delicto, except in the recent class of cases 
respecting the proceeds of contraband carried 
outward with false i)apers. But on what principle 
have those decisions been founded ? On this, 
tliat the right of capture having been defrauded in 
the original voyage, the oppoitunity should be 
extended to the returned voyage. Here the 
oppoi-tunity has been afforded till the character of 
the port uf destination became British. Till that 
time the liability attached ; after that, though the 
intention is consummated, there is a material 
defect in the body & substance of the offence, in the 
fact, though not in the intent. I am of opinion 
that it is a discharge, & a complete acquittal tliat 
long before the time of seizure these goods had 
lost their noxious character of going as contra- 
band to an enemy’s port {'per CuR.). — The Trendb 
SosTKE (1807), 0 Ch. Rob. 390, n. ; 1 Eng. Pr. 
Cas. 688; 164 E. R. 973. 

Annotations : — Consdi. The Atalanta (1808), 6 Ch. Rob. 440 ; 

The Alwina, [1910J P. 131. 

788. Cargo declared contraband during voyage.] 

— On Sept. 10, 1914, a neutral Dutch vessel 
left a neutral Spanish port for a neutral destina- 
tion, Rotterdam, with a cargo of ii’on ore sliipped 
by a Spanish firm &; consigned to a Dutch 
firm. On Sept. 19, when off the Isle of Wight, 
the vessel was stopped by a British warship & 
sent into a British port for examination. On 
Sept. 21 iron ore, which had been declared free, 


was made conditional contraband, &, on Oct. 4, 
the cargo was seized as prize, on the assumption 
that it was intended for ultimate delivery to 
Krupp’s in Germany. To discharge the cargo the 
vessel was sent to Middlesbrough, where she was 
released : — Held : the cargo could be properly 
condemned as the seizure took place after iron ore 
had been declared contraband ; but the ship- 
owners were, in the circumstances, entitled to 
freight, though not to demurrage, as the temporary 
detention of a neutral vessel by a belligerent was 
an unfortunate result of a state of war. — T he 
Katwijk, [1916] P. 177; 114 L. T. 1214; 81 
T. L. R. 448 ; 13 Asp. M. L. 0. 399. 

Annotation : — Be!d. The Sorfareron (1915), 85 L. J. P. 121. 

789. Whether doctrine applicable to persons.] — 
Trent Case (1861), Hall’s International Law, 8th 
ed. p. 830. 

Annotatim : — Retd. Yanprtszo lepoe. AsiRoon. v. ladenauity 

Mutual Marino Assco., [1908] 1 K. B. 910. 

790. .] — During the Russo-Japanese war 

pltfs. re-insured with defts. their risk on a neutral 
vessel which was to carry a cargo of kerosene only 
from Shanghai to Vladivostock. They policy 
contained the clause : “ Warranted no contra- 

band of war.” While on the insured voyage the 
vessel was captured by a Japanese cruiser, & was 
subsequently condemned by a Japanese Prize 
Ct. for having on board two Russian naval officers 
who had been received on board as passengers to 
Vladivostock. The Prize Ct. held that the ship 
” must bo confiscated, as the vessel was actually 
engaged in transporting contraband persons ” : — 
Held : contraband persons were not ” contraband 
of war ” within the meaning of the warranty, & 
defts. wore liable on the policy. Semhfe : the 
.expression “ contraband of war ” as ordinarily 
used does not apply to persons, but only to 
property. — Yangtsze Insurance Assocn. v. 
Indemnity Mutual Marine Assurance Co., 
[1908] 2 K. B. 504 ; 77 L. J. K. B. 995 ; 99 L. T. 
498 ; 24 T. L. R. 687 : 52 Sol. Jo. 550 ; 13 Com. 
Cas. 283 ; 11 Asp. M. L. C. 138, C. A. 

Carriage of enemy personnel.] — See 

Part IV., Sect. 7, sub-sect. 3, ante. 

Warranty against carriage of contraband — 
Marine Insurance policies .] — Sec Insurance, Vol. 
XXIX., p. 184, Nos. 1424, 1425. 


Sect. 2.~-CONDmONAL CONTRABAND. 

791. Liability to condemnation — Purpose for 
which Intended — Civil or warlike purposes.] — 

Another circumstance to which some indulgence, 
by the practice of nations, is shown, is, when the 
articles are in their native unmanufactured 
state. Thus iron is treated with indulgence, 
though anchors & other instruments fabricated 
out of it are directly contraband. Hemp is more 
favourably considered than cordage. . . . 

The most important distinction is, whether the 
articles are intended for the ordinary use of life, 
or even for mercantile ships’ use ; or whether they 
are going with a highly probable destination to 
military use. . . . The nature & quality of the 
poit to which the articles were going is not an 
irrational test ; if the port is a general commercial 
port, it shall be understood that the articles are 
going for civil use, although occasionally a frigate 


war ; excluding from the meaning of 
contraband of war snoh things as are 
useful for the purpose of peace only. 
— OsajLi Shosen kaisha v. Promr- 
TUEUS (1907), 2 Hong Kong L. R. 207. 

PART VII. SECT. 2. 

791 i. TAoMlUv to condemnation — 


Purpose for which intended — Civil or 
warlike purposes.] — The Cbaigibla, 
[1915] J. D. R. 678. 

p. Arts <t sdences.] — 

The arts 8c sciences are admitted, 
amongst aU civilised nations, as form- 
ing an exception to the severe rights 


of warfare, 8c as entitled to favour 8t 
protection. They are considered not 
as tho pectUium of this or of that 
nation, but as tho property of mankind 
at largo, 8c as belonging to the common 
interest of the whole species. — The 
Marquis db Somerueleb (1812), 
Stewart, 482. 
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Sect, 2. — Condiiicmal contraband* Sects* 3 cfi? 4: 

Svh-sect* 1.] 

or other ships of war may be constructed in that 
port. Contra, if the great predominant character 
of a port be that of a port of naval military 
equipment, it shall be intended that the articles 
were going for military use, although merchant 
ships resort to the same place, & although it is 
possible that the articles might have been applied 
to civil consumption ; for it being impossiDle to 
ascertain the final application of an article 
ancipitis usils, it is not an injurious rule which 
deduces both ways the final use from the immediate 
destination ; & the presumption of hostile use, 
founded on its destination to a military port, is 
very much inflamed, if at the time when the 
articles were going, a considerable armament was 
notoriously preparing, to which a supply of those 
articles would be eminently useful (Sir William 
Scorr). — The Jongb Margaretha (1799), 1 Ch. 
Rob. 189 ; 1 Eng. Pr. Cas. 100 ; Tudor, L. C. Mer. 
Law, 3rd ed. 981 ; 166 E. R. 143. 

Annotations : — Difltd. Tho Frau Margarotlia (1805), 6 Ch. 
Hob. 92. Consd. Yanstszo Insce. Ansocn. v. Indemnity 
Mutual Marine Assce.. [1908] 2 K. B. 604 ; The Kim, 
Tho Alfred Nobel, The Bjomsterjne Bjomson, The 
Fridland, [1916] P. 215. Refl The International (1871), 
L. R. 3^A. & E. 321 ; The Hakan, [1918] A. 0. 148. 

792 , Knowledge of owner of 

confiscable character.] — Conditional contraband 
goods consigned to an enemy port can properly be 
condemned whenever the ct. is of opinion that, 
under all the circumstances brought to its know- 
ledge, they were probably intended to be applied 
for warlike purposes of the eremy. Knowledge 
of the confiscable character of the goods on the 
part of the owner of the ship is sufficient to justify 
the condemnation of the ship, at any rate, where 
the goods in question constitute a substantial part 
of the whole cargo. 

In .Tan. 1916, the Swedish owners of a sMp 
chartered her to German fish merchants for 
voyages from Scandinavian to German Baltic 
ports. The ship was captured on Apr. 4, 1916, 
while carrying under the cliarterparty a cargo of 
salted herrings to Liibeck, a German port. Food- 
stuffs were declared to be conditional contraband 
on Aug. 4, 1914. The consignees of the herrings 
were bound to hand them over to a German co., 
appointed by the German Govt, for purposes con- 
nected with the Govt, control of foodstuffs, that 
conti'ol being rendered necessary by the war & 
the consequent scarcity of food in Germany: — 
Held: upon the facts the cargo was confiscable, 
& the ship was properly condemned since the 
owners must have known tho facts which 
rendered the cargo liable to condemnation. — 
The Hakan, [1918] A. C. 148 ; 87 L. J. P. 1 ; 117 
L. T. 619 ; 34 T. L. R. 11 ; 62 Sol. Jo. 23 ; 14 
Asp. M. L. 0. 161 ; 2 P. Cas. 479, P. C. 

AnnoUUions : — Apld. The Hillerod, [1918] A. C. 412. Consd. 
The Dlrigo, The HaUlngdal. etc., [1919] P. 204. Expld. 
The Ran, [1919] P. 319. Consd. The Kim, The BJornetjeme 
Bjomson, Tho Alfred Nobel, [1920] P. 319. Apld. The 
Rannvelg, [1920] P. 177. Coxisd. The Zamora, [1921] 1 
A. C. 801. Refd. Tho Ibdns der Nederlandon, [1920] P. 
216 ; The Vesta, [1921] 1 A. C. 774. 

793 , Material required only for pur- 

poses of ship — Sale to enemy at destination.] — 
The Margaretha Magdalena, No. 908, post* 

794 , Material to furnish other ship — 

To be bought at destination.] — The Margaretha 
Magdalena, No. 908, post. 

Sect. 3.-REAL DESTINATION OF CARGO. 

796. Test of liability to capture.] — The Jonge 
Margaretha, No. 701, ante. 


796. .]~-Thb Imina, No. 786, ante. 

797 . ,] — Timber has frequently, from 

particular circumstance, a definite & determinate 
character ; it may be denoted, by a particular 
form, as knee timber, which is crooked timber, 
peculiarly useful for the buildii^ of ships ; or it 
may be distingi^hed by its dimensions of size. 
But as to otl^er timber, generally, the fair criterion 
will be, the nature of the port to which it is going ; 
if it is going to Brest, the destination may be 
reasonably held to control appropriate the 
dubious quality, & fix upon it the character of ship 
timber, if to other ports, of a less military nature, 
though timber of the same species, it may be more 
favourably regarded. ... It is the practice of 
this ct. not to consider, as included writhin the 
prohibition, all that a more extended interpreta- 
tion might justify ; it restores spars & balks of 
ordinary magnitude, unless there is something 
special in the circumstances attending them, to 
show that they have a positive destination to 
naval pu^oses. . . . With respect to such 
timber as is in its own nature ambiguous, I am 
disposed to look to the criterion of the destination 
as an equitable rule of interpretation, taking a 
fair course between the rights of exportation of 
native produce, on the part of tho neutral country 
& the defensive rights of the belligerent (Sm 
William Scott). — The Twende Brodrb (1801), 
4 Ch. Rob. 33 ; 1 Eng. Pr. Oas. 332 ; 165 E. R. 525. 
Annotation : — Refd. The RanuveJg, [1920] P. 177. 

798. .] — (1) Simulated papers alone are 

not such a breach of neutrality as to work a for- 
feiture of the slap, but only evidence from which 
a cause of forfeiture may be inferred. 

(2) The liability of these goods to lawdhil seizure 
although their quality was such as might make 
them contraband of war, depended on their 
destination &> they were not liable unless it dis- 
tinctly appeared that the voyage was to an enemy’s 
port (per CuR.). — H obbs v* Henning (1865), 17 
0. B. N. S. 791 ; 5 New Rep. 406 ; 34 L. J. C. P. 
117 ; 12 L. T. 205 ; 11 Jur. N. S. 223 ; 13 W. R. 
431 ; 2 Mar. L. 0. 183 ; 144 E. R. 317. 

Annotations : — As to (2) Refd. Seymour v. Loudon & Pro- 
vincial Marine Insce. (1872), 41 L. J. C. P. 193. GenerallVt 

Mentd. Be Mora v* Ck>ncha (1886), 29 Ch. D. 268. 

799. .] — The Loekken, No. 302, ante. 

800. .1 — The Noordam, No. 829, post. 

801. Hostile destination presumed.] — (1) It 
appears that there was no reason why the vessel 
should have been found where she was described 
to be ; on the contrary, that tlie ordinary rules of 
navigation required a different course. The ship 
had an opportunity of pursuing her voyage ; the 
winds were rather favourable. Instead of pur- 
suing her course, she appears to have been hovering 
about, & adhering to the Fi‘ench coast, for which 
no reason is assigned ; there being no cause 
assigned, I am under tho necessity of inferring 
that it was done without any justifiable cause & 
with an intention of getting into a French port 
(Sir William Scott). 

(2) The rule has been already established that 
the transfer of contraband from one part of a 
coimtry to another, where it is required for the 
purposes of war, is subject to be treated in the same 
maimer, as an original importation into the country 
itself (Sir William Scott). — ^The Edward (1801), 
4 Ch. Rob. 68 ; 1 Eng. Pr. Oas. 350 ; 165 E. R. 638. 

802. Naval or military port.] — The Jonoe 
Margaretha, No. 701, ante*, 

803. .] — The Neptunus (1800), 3 Ch. Rob. 

108 ; 1 Eng. Pr. Cas. 264 ; 166 E. R. 403. 
Annotation : — Refd. The Jeanne, The Vera, The Forsvik, 

The Albania, [19171 8 ; The Prlns der Nederlander 

[1921] 1 A. O. 754. 
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804* — .] — Contraband rosin, to a port not 
of a military equipment, not contraband. — T he 
Nostra Signora db Beqona (1804), 5 Ch. Rob. 
07 ; 1 Eng. Pr. Gas. 483 ; 165 E. R. 711. 

g05, ,] — The seizure in tliis case was per- 

fectly justifiable. 

In the case of a ship carrying such a cargo as 
tar to one of the great naval arsenals of the enemy, 
it is not improper to bring in for inquiry as to the 
fact of property, whether it was going on the 
private account of the neutral merchant, or under 
a contract with the govt., by which those arsenals 
were more usually supplied. . . . The ship was 
brought in on Mar. 20, tlie claim was given on 
Mar. 27, & on Mar. 31 the offer or restitution was 
made. Since that time, there seems to have 
been some delay. . . . Cases of this description 
must be conducted with great tenderness to the 
neutral interest, <fc as little time as possible must 
be lost in deliberation, & some demurrage must be 
allowed, but not against the captors in this case 
(Shi William Scott).— The Zacheman (1804), 
5 Ch. Rob. 152 ; 1 Eng. Pr. Cas. 439 ; 165 E. R. 
730. 

Anmiation: — Refd. The Ostecc, Soliacht v. Otter (1855), 
9 Moo. P. C. C. 150. 

806. .] — Cheese, going to a place of naval 

equipment, & fit for naval use, is contraband. 
Corunna is, I believe, itself a place of naval equip- 
ment in some degree, & if not so exclusively, & 
in its prominent character, yet, from its vicinity 
to Fcrrol, is almost identified with that port (Sir 
William Scott). — The Zelden Rust (1805), 
0 Ch. Rob. 93 ; 1 Eng. Pr. Cas. 532 ; 165 E. R. 862. 

807. .] — The Ranger, No. 904, post 

808. Port both mercantile & naval.] — The 
Neptunus (1800), 3 Ch. Rob. 108 ; 1 Eng. Pr. 
Cas. 204; 105 E. R. 403. 

Annotations ;~Refd. TIio Jeanne, The Vora, Tho Forevik, 
Tho Albania, [1917] V. 8 ; Tho Prlns Dor Noclerlanden. 
[1921] 1 A. C. 754. 

809. Colourable destination neutral port.] — 

(1) Shipment for neutral merchants between 
enemies’ ports, but with a colourable destination 
to a nciutral port, not admitted to further proof. 

(2) If they [neutral claimants] gave absolute 
directions to the French correspondents to sliip 
the goods for Hamburg, & these French merchants 
have so departed from their orders, & have 
exposed this property to condemnation, the 
neutral mcrcliaiits will not be answerable for the 
payment ; & the only real losers will be the French 
-sliippers themselves (Sir William Scott). 

(3) The master’s testimony is the strongest that 
can be given respecting the fact of destination. It 
may perhaps be not safe to rely entirely on him, as 
to the question of property, for he may be totally 
ignorant of it, & may entertain misapprehensions 
about it ; but if there is any purpose to be effected 
by a false destination, he is necessarily the person 
to whom that secret must be confided ; ho is a 
witness entitled to gi'eat attention on tiiat point, 
for he is the person who must necessarily be 
employed to carry it into execution ; where he is 
not fairly discredited, his testimony may bo held 
conclusive as to that point (Sib William Scott). — 
The Carolina (1800), 3 Ch. Rob. 75 ; 165 E. R. 
391. 

Annotation : — Oenerally, Reid. Tho Kliu, The Alfred Nobel, 
The Bjornaterjno Bjornson, The Frldland (1915), 85 
L. J. P. 38. 

810. .] — The Margaretha Charloxi’b 

(1801), 3 Ch. Rob. 78, n. ; 165 E. R. 392, P. 0. 

811. .] — The destination is a fact so proper 


to be known, for every purpose of justification to 
the belligerent cruiser, & of convenience & pro- 
tection to the neutral claimant, that if the voyage 
is changed from the original intention before 
the ship sails, it should be notified in tho ship’s 
papers, & not bo left to be disclosed only by a 
private letter on board, whilst a different voyage 
remains standing in all the papers (Sir William 
Scott).— The Mars (1805), 0 Ch. Rob. 79 ; 165 
E. R. 867. 

812. Port not military or naval.] — The Nostra 
Signora db Begona, No. 804, ante, 

813. .] — destination to Quimper cannot 

be considered as such an identical destination with 
a voyage to Brest as to bring this cargo under the 
authority of the Jonge Margaretha^ No. 791, ante, 
I am not disposed to hold that these articles, on 
this destination, are so clearly contraband, thougli 
certainly very near it, as to preclude claimant 
from giving further proof of the property (Sir 
WiTiUAM Scott). — The Frau Margaretha (1806), 
6 Ch. Rob. 92 ; 165 E. R. 861. 

Annotation : — Distd. Tho Zelden Rust (1805). 6 Ch. Rob. 93. 

814. Port as base of supply for enemy forces.] — 
The ct. condemned as prize a large quantity of 
coffee seized on board the steamship JAv & nine 
other Scandinavian vessels, the ground of the con- 
demnation being that the goods were intended to 
be forwarded to Hamburg, which was a base of 
supply for the enemy forces. — The Liv (1917), 33 
T. L. B. 466. 

815. Effect of declaration of armistice.] — 

The Rannveig, No. 917, post. 

816. Hostile destination abandoned.] — Tim 

Alwina, No. 560, ante, 

817. Destination not overtly hostile — ^Attempt 
by master to sail for enemy port — Refusal of crew 
lo assist.] — ^A Dutch vessel sailed from ports in the 
Dutch East Indies with a cargo of coffee consigned 
to the representatives in Holland of the estates on 
which the coffee was grown. When the vessel 
reportiid at Freetown the British naval authorities 
received information that the master had 
approached the crew to ascertain whether they 
would join him in the barratrous enterprise of 
taking the ship & cargo to Stettin instead of 
Amsterdam, her port of di8(;harge. Tho master 
liad several times stated that he intended to take 
the ship to Stettin ; the crew declined to be parties 
to the undertaking. The ship cargo were seized 
at J^’reetown, & tho Crown claimed their condemna- 
tion as prize on tlic ground that they were bound 
to an enemy base of supply : — Held : although 
the mfister entertained the design of taking the 
ship & cargo to an enemy port, the ship was stiU 
on her authorised voyage when seized at hYeetown ; 
os the cr(iw would not support the master he was 
not in a position to carry the design into execution 
& it could not bo said, therefore, that the destina- 
tion of the vessel was Stettin. Accordingly, there 
was no overt act wliich would subject the ship & 
cargo to condemnation & there must be an order 
for their release. — Tub Twee Ambt, [1920] P. 
413 ; 90 L. J. P. 35 ; 125 L. T. 448 ; 15 Asp. 
M. L. a 347. 

Doctrine of continuous voyage.] — See Sect. 4, 

post. 


Sect. 4.— DOCTRINE OF CONTINUOUS VOYAGE. 

Sub-sect. 1. — In General. 

818. UabiUty of cargo to confiscation.] — T he 

Maria, No. 255, ante. 


PART VII. SECT. 4> SUB-SECT. 1. 
8181. ZAalHlUy of cargo to confisca- 


tion,]-- Ship Sc cargo upon retnm^ 
oondomned where oontrabandi 
croodH which composed a part of the] 


I outward cargo were concealed by false 
li papers, Sc the return cargo was obtained 
3] 1 from the proceeds of tho outward 
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Sect, 4 . — Doctrine of continuom voyage : Sub-accts, 1 

d:2,A*'} 

819. What constitutes a continuous voyage — 
Dependent on facts of each case.] — The Mabia, No. 

255, anie, 

820. .1 — The interposition of a British 

port held to take the voyage out of the intendment 
of the Order Jan. 7, 1407. 

Every case of this sort is a case of circumstances 
(Lord Stowell). — The Mercurius (1808), Edw. 
53 ; 105 E. B. 1030. 

Annotations : — Consd. Dunn v. Bncknell, Dunn v. Currlo, 
[1902] 2 K. B. 614 ; The Leonora, [1918] P. 182. 

821. Declared Intention in charterparty.] — 

The Enoch (1806), cited in 6 Ch, Bob. at p. 370 ; 
165 E. B. 808. 

Annotation : — Consd. The Maria (1805), 5 Ch. Rob. 365. 

822. Absence of charterparty — Presump- 

tion from other circumstances.] — feiE Bowbna 
(1805), cited in 6 Ch. Bob. at p. 370 ; 105 E. B. 
808. 

Annotation : — Consd. The Marla (1805), 5 Ch. Rob. 364. 

823. Vessel calling at British port for 

trading licence.] — The Minna (1807), cited in Edw. 
atp. 66; 165 E. B. 1031. 

Annotation: — Consd. The Mercurius (1808), Edw. 11. 

824. .] — The Mercuries, No. 820, 

ante, ^ 

825. Part of voyage in ballast.] — (1) The 

Order in Council of Mar. 29, 1854, exempts from 
capture Bussian vessels which, prior to Mar. 29, 
shall have sailed from any foreign port bound for 
any port in her Majesty’s dominions. A vessel 
uifder a charterparty for a voyage from Havannah 
or Matanzas to Cork, sailed rum Havannah in 
ballast prior to such date, took in her cargo at 
Matanzas, & sailed thence subsequently thereto : — 
Held : it was a continuous vovage ; it commenced 
at Havannah, where the charterparty was entered 
into, & the ship must be restored under the Order 
in Council. 

(2) All relaxation of belligerent rights emanating 
from the Govt, of tliis country, & declared in 
authentic documents, should receive a liberal 
construction, as liberal a construction as the teims 
of those documents will admit of . . . governed 
& restricted by the words whicli arc used. . . . 
The real meaning of the Order in Council is, that 
the vessel shall have sailed prior to Mar. 29, on 
a voyage to end in Giuat Britain (1)R. Lushington). 
— The Argo (1854), 1 Ecc. & Ad. 375 ; Spinks, 
.52 ; 24 L. T. O. S. 16 ; 18 Jur. 986 ; 2 Eng. Pr. 
Cas. 294 ; 164 E..B. 216. 


Sub-sect. 2. — ^Ultimate Destination. 

A, In General, 

826. Goods consigned to neutral country — Re- 
export to enemy country.] — ^A quantity of dried 
fruit was shipped on Swedish steamships in United 
States ports for carriage to a Swedish port. The 
fruit was afterwards seized by the Crown on board 
the Swedish vessels under the Beprisals Order on 
the ground that the goods were contraband & 
destined ultimately for Germany. The fruit was 
claimed by the Swedish Victualling Commission : — 
Held : on the facts, the fruit belonged to the Com- 
mission & was hond fide intended for consumption 
in Sweden, & therefore the claim must be allowed. 


Now York in Nov. 1914. Part of her cargo con- 
sisted of rubber, which was consigned by claimant, 
an American citizen, to a Swede at Landscrona. 
The vessel was captured by a British cruiser. At 
the hearing in the Prize Ct. evidence was offered 
by the Crown to the effect that the final destination 
of the rubber was Germany. The President held 
that as the doctrine of continuous voyage &: 
transportation, both as regards carriage by sea 
& land, was part of international law at the time 
of the commencement of the war in Aug. 1914, 
all goods which were intended for the use of the 
German Govt., although nominally having a 
heutral port as their port of destination, must be 
condemned as lawful prize. From the order of 
condemnation claimant appealed : — Held : applt.’s 
title had not been made out, & the probabilities 
of the case pointed to the version given at the 
original hearing being the true one. — The Kim 
(1917), 116 L. T. 577 ; 33 T. L. B. 400 ; 14 Asp. 

M. 1j, C. 65, P. C. ; affg, 8. C. snb nom. The Kim, 
The AI.FRED Nobel, The Bjornsterjne Bjorn- 
SON, The Fridland, [1915] P. 215, 267. 

Annotations: — Consd. Tho Noordam, [1919] R. 58. Refd. 

Tho Louisiana, The Nordie, The Tomsk, Tho Joseph W. 
Fordney (1915), 32 T. L. R. 619 : Tho Balto, [19171 P. 
79 ; Tho Dorffllngor, The FOrdo, The Leda, Ke American 
Moat Packers’ Afirmcment, J?r> Certain Swedish Copper, 
(19191 P. 5Jfi4 ; The Ran, [1919] P. 317. Mentd. The San 
.lose, Cometa & Salerno (1916), 33 T. L. R. 12 ; Adelaide 
S.S. Co. V. R. (1922), 127 L. T. 63. 

828. Evidence of re-export trade.] — 

(1) When contraband goods consigned to a neutral 
port have been seized as prize on the gi*ound that 
they have an ultimate enemy destination, the 
existence of an extensive trade by a re-export of 
similiar goods, or products thereof, from the neutral 
country to an enemy country is of itself such a 
circumstance of suspicion as disentitles a successful 
claimant from recovering costs or damages. 

(2) A prize ct. administering international law 
is not affected by tho municipal law of any country 
as to what discovery may or may not be made by 
its subjects. — The Baron St.iernblad, [1918] 
A. C. 173 ; 87 L. J. P. 11 ; 117 L. T. 743 ; 34 
T. L. B. 106 ; 14 Asp. M. L. 0. 178 ; 3 P. Cas. 17, 
P. 0. 

Annotation: — As to (1) Refd. Tho Falk, etc., [1921] 1 A. C. 
787. 

829. Intention of buyer.] — A 

quantity of cotton goods, absolute contra- 
band sapped by the sellers, a neutral firm in 
America, on a neutral vessel for carriage to 
Amsterdam was seized as jirizc. The consignees 
wei*e the N. O. T., the Netherlands Oversea Trust 
CO., acting on behalf of the buyers, a Dutch firm. 
Owing to the seizure the buyers refused payment, 
& the property in the goods remained in the 
shippers who were claimants. The case for the 
Crown was that the buyers sold large quantities of 
cotton goods to Germany, & that if the goods in 
question had not been intercepted, they would, 
if the buyers could have evaded the restrictions 
of the N, O. T., have been resold to buyers in 
Germany. No allegations were made by the Crown 
against claimants that they had any intention 
that the goods should be sent to Germany ; — 
Held : (1 ) the question to be decided vifis what was 
the destination intended by the persons who would 
have had control of the goods when they arrived ; 

(2) neither the fact that claimants had no intention 
of sending the goods to Germany, nor that the 

N. O. T. would have exacted guarantees of neutral 
consumption from the buyers, &, if they could, 
would have frustrated the ihtention of the buyers 
to send the goods to Germany, prevented the 


—The Pacific & The San Francisco (1917), 
33 T. L. B. 629. 

827. -.] — A neutral vessel sailed from 


oargo. The ontwud & return voyages which tho owners of tho vessel, & of cated by the charterparty. — T he 

were one unbroken transaction in the whole oargo, were equally impU- Aramintha (1804), Stewart, 47. 
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application of the doctrine of continuous voyage ; 
&, as absolute contraband having an ultimate 
enemy destination, the goods were subject to 
condemnation. — T he Nooiidam, [19191 P. .57 ; 88 

s’p ‘^8^317^^^ ’ 

830 , Material for manufacture into goods 

—Destined for enemy country.]— A quantity of 
father, contraband, consigned to claimants, a 
firm of boot manufacturei's in a neutral country, 
was ^ized as prize ex a neutral sliip on the ground 
that it was either destined for the enemy as leather, 
or was going to claimants’ factory to be there made 
into military boots which wf?re destined for the 
enemy forces. An application on behalf of the 
Crown for an order for discovery of claimants* 
books & documents relating to the sales of leather 
& boots from the year piior to the outbreak of 
war down to the date of seizure was resisted, inter 
ahe^ on the ground that if the leather was going 
to be made into boots the doctrine of continuous 
voyage did not apply, therefore, whatever the 
ultimate destinaiion of the boots, the leather 
could not be seized as prize : — Held : (1) contra- 
band material, import ('d into a neutral country to 
be tliere manufactured into goods destined for 
the enemy, does not become i^art of the common 
stock of the country so as to defeat the doctrine of 
continuous voyage ; (2) accordingly an order could 
be made dire(iting the claimants to make dis(50very 
of the books docunumts relating to their sales 
of boots as well as of leather from Aug. 1913, 
down to the dait^ of scdziire. — -I’iie Balto, f 1 917] P. 
79 ; 8« L. J. P. 83 ; 110 L. T. 319 ; 33 T. L. H. 
244 ; 01 Sol. Jo. 399 ; 11 Asp. M. L, O. 28. 
Annouition Apld. TJio Uaron Stjornblad, [1918J A. C. 173. 

831. — — ,] — A quantity of cocoanut 

oil, conditional contraband, the property of 
claimants, a 8w(*disli co. of margarine manu- 
facturers, wes seized as prize ex a nciutral vessel. 
Tlui Crown claiinod the condemnation of the oil 
on the ground, inter alia^ that assuming it was 
acquired for the manufacture of margarines it 
formed part of the supply of a reservoir of edible 
fats, p«art of which W(.*nt to U(?nriany, or that the 
margarine manufactured thei-efrom would, to the 
knowledge of claimants, be consumed in Hweden 
in substitiition for Swedish butter supplied to 
Gemiany : — : had it been shown that the oil 
was imported for the maniifacturf^ of margarine 
to be sent to the enemy, or even that the particular 
manufacturers of margarine were acting in com- 
bination with particular producers of butter, 
the intention (to object of their combination was 
to x>i’oduce margarine in order that the buthr 
might be sent to Germany, ho would have held 
that the oil was subject to condemmition, but 
it was not in accordance with international law 
to hold raw material on its way to citizens of a 
neutral country, to be there manufactured into an 
article for consumption in that country, was subject 
to condemnation merely on the ground that the 
consequences were that another article of a like 
kind would be exported to the enemy by other 
citizens of the neutral country. — The 13onna, 
[1918J P. 123 ; 87 L. .T. P. 109 ; 118 L. T. 300 ; 
34 T. L. R. 270 ; 14 Asp. M. h, C. 207 ; 3 P. Oas. 
163. 


832. For consumption there — Release of 

similar goods in neutral country — For export to 
enemy country.] — The Bonna, No. 831, ante, 

833 , Destined for enemy country for manu- 

facture — ^Product to be returned to neutral country.] 
— ^Wool, absolute contraband, consigned to applte., 
neutrals in Sweden, was seized in prize iu May & 
June, 1916. The intention of applts. was to send 


the wool to Glermany to be combed under an 
arrangement whereby the combed or spun wool 
was to be returned to them in Sweden, the waste 
wool being retained in Germany : — Held : without 
deciding whether there wore any circumstances in 
wliich the temporary character of the stay of con- 
traband goods in an enemy country would prevent 
them from being liable to condemnation, as the 
process contemplated would have involved a 
considerable stay in the enemy coimtry, (to an 
alteration of the identity of the wool, it was properly 
condemned as having an enemy destination. — • 
The Axel Johnson, The Drottnino Sophu, 
[1921] 1 A. 0. 473 ; 90 L. J. P. 199 ; 125 L. T. 1 ; 
15 Asp. M. L. 0. 221, P. C. ; ajfg,, [1917] P. 234. 
AnruMUni : — Refd. The Noordam, 11919] P. 67% 

834. Onus of proving innocent destination.] — 
The BypLANH (to The Indianic (1910), [1917] P. 
161, n. ; 86 1.. .1. P. 183, n. 

835. .J — The onm of proving an innocent 

destination of goods seized as conditional contra- 
band rests upon the owners under the Declaration 
of London Order in Council, No. 2, of Oct. 29, 1914. 
Receipts of prior payment for such goods by 
claimants on their own behalf &; not as sale agents 
for consignors are evidence whicli would have a 
material bearing on tlic question ; (to therefore an 
opportunity should be allowed claimants of putting 
in such receipts on the hearing of an appeal which 
were not put in at the trial in the ct. below, such 
documents having been in existence & disclosed 
before the trial, (to the omission to put them in 
being the result of a mistake. — The Kim (No. 4), 
The Alpreo Nobel (No. 3), The Bjornstjbrne 
Bjornson (No. 3), The Fridlanh (No. 2) (1921), 
90 L. J. P. 188 ; 124 L. T. 802 ; 37 T. L. R. 317 ; 
15 Asp. M. L. 0. 210 ; 3 P. Cas. 851, P. 0. ; revag,, 
[1915] P. 215, 203. 

Annotation }* : — Refd. Tho Louisiana, The Nordic, The Tomsk , 
The Joseph W. Fordnoy (1915), 32 T. L. 11. 619 ; Tho 
Balto, fl917] P. 79; The Noordam. [1919] P. 67; The 
llau, [1919] P. 317. Mentd. The San J(jso, Comuta to 
Salcmo (19 JO), 33 T. L. 11. 12; Tho Dorttlinsfcr, The 
Fhrde, Tno Loda, lie AmcricMin Moat Packers' Agroomont, 
lie Certain Swedish Copper, [1919] 1'. 261 ; Adinaldo S.S. 
Co. V. K. (1922), 92 L. J. K. B. 102. 

836. .] — Proof of an intention to submit 

conditional contraband goods to public auction in 
the neutral country to whicli they are shipped does 
not nccessiirily discharge the onus of proving that 
they are not destined for an enemy govt, or an 
enemy base of supply. 

At tho date of the seizure ihti oranges had been 
dc^clared conditional contraband. It is therefore 
for applts. to prove that they wore not destined for 
an enemy go'v^. or an (jnemy base of supply. The 
question to be determined is whtither they have 
satisfactorily discharged the burden which rests 
upon them . . . when an exporter^ sliips goods 
under such conditions that he does m^t retain con- 
trol of their disposal after arrival at the ijort of 
delivery, tto the control but for their interception 
&■ seizure would have passed into the hands of 
some other persons, who had the intention either 
to sell them to an enemy govt, or to send them to 
an enemy base of supply, then the doctrine of con- 
tinuous voyage becomes applicable, & the goods 
on capture are liable to condemnation as contra- 
band (Lord Parmoor). — ^The Norne, [1921] 1 
A. O. 765 ; 90 L. J. P. 298 ; 125 L. T. 292 ; 37 
T. L. R. 541 ; 15 iVsp. M. L. 0. 222 ; 3 P. Oas. 977, 
P, 0. 

837, Circumstances increasing onus.] — 

Procurator-General v. New York (to West 
Indies Trading Corpn., The United States 
(No. 2), No. 839, post. 

838. Discharge of onus.] — T he Hbllig 

Olav, No. 853, post 
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Sect, 4 . — Doctrine of coniinmua voyage : Sub-sect. 2, 

839. Presumption against neutral trade.] — 

(1) In a prize ct. a neutral trader is not presumed 
to be acting innocently unless circumstances 
justifying, on the seizure of his goods as contra- 
band, are proved beyond all doubt. The burden 
of proof is on him to show that there was no reason- 
able suspicion justifying the seizure, or to displace 
such suspicion as in fact exists. 

(2) Circumstances of grave suspicion may 
afford sufficient reason for not accepting evidence 
of claimant which, but for such suspicion, would 
be sufficient to satisfy the burden. — IhiocuRATOR- 
General V. New York & West Indies Trading 
C oRPN., The United States (No. 2) (1921), 90 
L. J. P. 177 ; 37 T. L. R. 430 ; 3 P. Cas. 843, P. C. 

840. Evidence of enemy destination.] — The 
Falk, etc., No. 1249, post. 

841. Prior payment for goods by claimant 

on own behalf J — The Kim (No. 4), The Alfred 
Nobel (No. .3), The Bjornst.tbrne Bjornson 
(No. 3), The Fridland (No. 2), No. 835, ante. 


B. Fraudulent Importation into Neutral Country. 

Transfer of ownership — During hostilities.] — 

See Part III., Sect. 4, sub-sect. 2, B. (6), ante. 

842. Liability to seizure not avolded.l — The 
Carl Wai.ter (1802), 4 Ch. Bob. 207 ; 1(15 E. B. 
.587. 

Annotaiions : — Be!d. The Nayade (1802), 4 Cli. Rob. 251 ; 

The Rawean, [1918] P. 58 ; The Consul Olsson, [1920] 

„ P. 43 ; The Vesta, [1921] 1 A. 0. 774. 

843. Whether Importation bond ffde — Payment 
of duty — Cargo landed.] — It ib not my business to 
say what is universally the test of a bond fide 
importation ; It is ar^ed that it would not be 
sufficient, that the duties should be paid, & that 
the cargo should be landed. If these criteria are 
not to bo resorted to, I should be at a loss to 
know what should bo the test ; k I am strongly 
disposed to hold, that it would be sufficient, that 
the goods should bo landed & the duties paid (Sir 
Wiij.iAM Scott).— The Policy (1800), 2 Ch. Bob. 
361 ; 1 Eng. Pr. Cos. 248 ; 165 E. B. 344. 
AnrKfUdions : — Consd. The WlUlam (180G), 6 Ch. Rob. 385. 

Dbtd. The Balto (1917), 86 L. J. P. 83. Reid. The Johanna 

Emllle (1854), Spinks, 12. 

844. .] — The cargo was landed 

k entered at the custom house, & a bond was given 
for duties to the amount of 1,239 dollars. The 
cargo was reshipped, & a deljenture for 1,211 
dollars by way .of drawback was obtained. All 
tliis passed in the course of a few days. The 
vessel arrived at Marblehead on May 29 ; on that 
day the bond for securing the duties was given. 
On May 30 & 31 the goods were landed, weighed, 
& packed. The permit to ship them is dated 
.Tune 1, & on Juno 3 the vessel is cleared out as 
laden, & ready to proceed to sea. Wc are fre- 
quently obliged to collect the purpose from the 
circumstances of the transaction. The landing thus 
almost instantaneously followed by the reship- 
ment, has little appearance of having been maae 
with a view to actual importation ; but it is not 
upon inference that the conclusion in this case is 
left to rest. Claimants instead of showing that 
they really did import this cargo, have, in their 
attestation, stated the reasons which determined 
them not to import it. They say, indeed, that 
when they ordered it to be purchased “ it was 
with the single view of bringing it to the United 
States, k that they then had no intention or 
expectation of ‘ exporting it in the schooner to 
Spain.** ... It can never be contended, that an 
intention to import once entertained is equivalent 


to importation. It would be a contradiction in 
terms to say that by acts done after the original 
intention has been abandoned, such original 
intention has been carried into execution. Why 
should a cargo, which there was to be no attempt 
to sell in America, have been entered at an American 
custom house, & voluntarily subjected to the^pay- 
ment of any, even the most trifling duty ? Not 
because importation was, or in such a case could 
be intended, but because it was thought ex]^dient 
that something should be done, which in a British 
prize ct. might pass for importation (Sir William 
Grant). — The WiUiiAM (1806), 5 Ch. Bob. 385 ; 
1 Eng. Pr. Cas. 605 ; 165 E. B. 817. 

Annotations : — Consd. Seymour v, London & Provincial 

Marine Insoe. (1872), 41 L. J. C. P. 193. Refd. The Kim, 

The Alfred Nohet The BJomsterjne Bjornson, The 

Fridland, [1915] 3 P. 215. 

846. Cargo not landed.] — The 

Merctdby (1802), cited in 5 Ch. Bob. at p. 400 ; 

165 E. R. 823. 

AnnotoUion : — Consd. The William (1806), 5 Ch. Rob. 385. 

846. Cargo landed — No Intention to import 

asserted.] — The Freeport (1803), cited in 6 Ch. 
Rob. at p. 402 ; 165 E. B. 823. 

Annotation : — Consd. The William (1806), 5 Ch. Rob. 385. 

847. .] — The Eagle (1803), cited in 

6 Ch. Bob. at p. 401 ; 166 E. R. 823. 

Annotation : — Consd. The William (1806), 5 Ch. Rob. 385. 

848. Sale of cargo — Ostensible sale.] — 

Spanish barilla going to France, ostensible sale 
& importation in the port of Lisbon, not held to 
break the continuity of the voyage. — The 
Thomyris (1808), Edw. 17 ; 2 Eng. Pr. Cas. 0 ; 

166 E. B. 1017. 

Annotation : — Consd. Seymour v. London & Provincial 

Marino Insce. (1872), 41 L. J. C. P. 193. 

849. Cargo not landed.] — Con- 

tinuous voyage. Part of cargo, consisting of salt 
laden in France, sold to a Portuguese merchant at 
Oporto but not landed, so as to break the con- 
tinuity of the voyage, condemned as a shipment 
within the restrictions of Order in Council, Jan. 7, 
1807. Tliis order held to extend to the property 
of a vessel engaged in such a trade & lending herself 
to the exigencies of the enemy. Vessel condemned 
as lawful prize. Residue of cargo laden at Oporto, 
Portuguese property, restored. — The Die J ungfeu. 
Charlotta (1809), 1 Act. 171 ; 12 E. B. 65. 

C. Control of Destination of Cargo. 

850. Intention of person able to control des- 

tination.] — The Declaration of London, 1909, 
which was not ratified by Great Britain, by 
Art. 35 purported to abrogate the doctrine of 
continuous voyage in the case of conditional con- 
traband. An Order in Council of Oct. 29, 1914 (1 ), 
by Clause 1 provided that the Declaration of London 
should be adopted during the present hostilities 
subject to certain modifications. Modification (iii) 
provided as follows : “ Notwithstanding the 

provisions of Art. 35 of the said Declaration, 
conditional contraband shall be liable to capture on 
board a vessel bound for a neutral port if the goods 
are consigned “ to order,** or if the ship’s papers do 
not show who is the consignee of the goods, or if 
they show a consignee of the goodi in territory 
belonging to, or in the occupation of, the enemy.” 
In Mar. 1916, applts. who were neutrals, shipped 
conditional contraband goods, namely fodder stuffs, 
from the United States in neutral sMps under bills 
of lading which purported to make the goods 
deliverable to named neutral traders at Swedish 
ports. Their Lordships, afi6rming the decision of 
the Prize Ct. foimd that applts. had acted in the 
transactions by the directions of an agent of the 
German Govt., & that the persons named as con- 
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signees in the bills of lading had no real interest in, 
or control over, the goods : — Held : (1) the persons 
to whom the bills of lading made the goods deliver- 
able were not “ the consignees of the goods 
witlun the Order in Council, & the goods had been 
properly condemned as being destined for the 
German Government. 

The consignee of goods must mean some person 
other than the consignor to whom the consignor 
pai*ts with the real control of the goods {per Cur.). 

(2) In considering, upon the principle of con- 
tinuous voyage, what is the ultimate destination 
of goods which are conditional contraband, it is 
the intention of the person who is in a position 
to control the destination which is material. — 
— Tim Louisiana, [1918] A. C. 401 ; 87 L. J. P. 
67 ; 118 L. T. 274 ; 34 T. L. R. 222 ; 14 Asp. 
M. L. C. 233, P. C. 

Annotations : — As (1) Apld. The Holllg Olav, A. C. 

526. Distd. The Kronpriiijeasiu Victoria, [1919] A. C. 

261 ; The Oranje Nassau, [1919] P. 346. Retd. The 

Kronprlns Gustaf, [1919] P. 182 ; The Urnu. [1920] A. C. 

899 ; The United Statoa (1921), 90 L. J. P. 177. As 

to (2) Distd. The Twee Ambt, [1 920] P. 41 3. Refd. Larue 

V. Procurator- General, Thti Annie Johnson (1921), 120 

L. T. 614. Generally, Refd. Tho lUjn, [1919] A. C. 546 ; 

The Falk, [1921] 1 A. C. 787. 

851. .] — The Noune, No. 830, ante. 

852. Who is real consignee — Persons other than 
consignor — To whom real control of goods Im- 
parted.] — The Louisiana, No. 860, ante. 

853. .] — (1) Applts., who 

carried on business in a neutral countiy, with 
branches in an enemy country, sliipped a cargo of 
goods consigned to themselves, on board a vessel 
bound to a neutral port, without any guarantee or 
declaration according to a commerciill agreement 
between Croat Britain & the neutral country that 
the goods were for neutral consumption, upon 
the cargo being seized, made no disclosure of the 
conditions on whicli they were carrying on their 
business : — Held : as tho ship’s papers did not 
show a consignee other than the consignor to wliom 
the consignor had iiarttid with the control of tlie 
goods, & the owners of the goods had not proved 
that their destination was innocent, as required 
bv the Declai'ation of London Order in Council 
(No. 2), of Oct. 29, 1914, they were rightly con- 
demned as prize. 

In the present case there is no other person than 
the consignor to whom the consignor pai4)8 with the 
real control of the goods {per CuR.). 

(2) Where a sum representing the value of the 
goods has been by agreement paid into cL, the ct. 
may condemn the goods for that sum, instead of 
condemning tlie goods themselves. — The IIelltg 
Olav, [1919] A. C. 626 ; 88 L. J. P. 23 ; 120 L. T. 
08 ; 35 T. L. R. 127 ; 14 Asp. M. J.. C. 380, P. C. 

g54. Necessity for bonft fide commercial 

consignee.] — I am satisfied that the real owners of 
the goods at the time of seizure were Wilholm 
Boesch of Hamburg, & that Wadstrom knew this 
perfectly well. Wadstrom & co. therefore under- 
took the assertion of a false claim, & the assertion of 
a false claim by persons who were agents of the 
real owners, or who acted in contrivance with 
them, is enough to lead to condemnation . . . 
It was contended that the cofCee in question being 
consigned to named consignees, was immune from 
seizure or capture under the operation of the Order 
in Council of Oct. 29, 1 914, adopting with modifica- 
tions Art. 36 of the Declaration of London. It 
is not easy to determine now the effect of Orders 
in Council purporting to adopt single provisions 
of the Declaration of London, which by its terms 
could not be ratified unless it was adopted in the 
whole. But, assuming the Order in Council of 
Oct. 29, 1914, to be valid in this regard, I repeat 


the opinion I have expressed in other ca^s, 
that the named “ consignee ” must be a real & 
genuine consignee in the business & commercial 
sense. The fact tliat a person who happens to be 
in existence is named, if he be merely a nominee 
without any interest, or dummy consignee, is not 
enough. A cargo of conditional contraband 
might be consigned according to the sWp’s papers, 
to an existing person having a Clpistian & a sur- 
name, who might be the town crier or the grave 
digger, of a particular locality. But if he not 
concerned bond fide as a commercial consignee, 
however substantial his existence in the flesh 
might be, & he was only used as a name, or as a 
conduit ijipe or channel for the transmission of 
goods through a neutral port to enemy merc^nts, 
he would not be a “ named consignee within the 
meaning & tenor of the Order in Council referred 
to (Sir Samuel Evans). — The Sydland, The 
INDIANIC (1916), [1917] P. 161, n.; 86 L. J. P. 
183, n. 

855 . Assertion of false claim— By person 

agents of real owners.] — The Sydland, The 
Indianic, No. 864, ante. 

856. Named consignees having no real 

interest.] — The Louisiana, No. 850, ante. 

857. ,] — It is a question of fact in 

each case whether the Netherlands Oversea Trust 
are consignees within the Order in Council of 
Oct. 29, 1914, & tho decisions thereunder, the 
effect of which was to modify tho Declaration 
of London. 1909, Art. 35, & to provide that con- 
ditional contraband destined for the enemy should 
be liable to capture on board a vessel bound for a 
neutral port {inter alia) if the ship’s papers did 
not show who was the consignee of the goods. 
II the Netherlands Overst^a Tmst were merely 
receiving conditional contraband goods as agents 
for the consignor to dispose of in accordance with 
Ins directions, then, if the goods had an ultimate 
enemy destination, they would bo liable to con- 
demnation ; but if the Netherlands Oversea Trust 
were receiving the goods as agents for persons 
who had bought them & had the control over them, 
then, whatever their ultimate^ destination, the 
goods would not be liable to condemnation. 
The Oranje Nassau, [1919] P. 346 ; 89 L. .1. P. 
76 ; 122 L. T. 264 ; 14 Asp. M. L. C. 643. 

858. .1 — Decree of the Prize Ct. 

condemning conditional contraband, foodstufts, 
shipped to consignees at a. neutral port affirmed 
on the grounds that the goods wore destined for 
the supply of the enemy, that the^ consignee 
named in the bill of lading was a mere instrument 
for carrying out that supidy. — The Rijn, [1919] 
A. C. 546; 88 L. .T. P. 113; 120 L. T. 395 ; 
14 Asp. M. L. C. 424, P. C. 

Annotations : — Refd. The Prins der Nenderlanden, [1920] 

P. 216 ; Tho VoHta, [1921] I A. C. 774. 

859. Consignee as agent for sale.] — By an 

Order in Council of Oct. 29, 1914, Aii. 35 of the 
Declaration of Jx)ndon, 1909, which abrogated tho 
doctrine of continuous voyage- in the case of 
conditional contraband, was adopted subject to 
modifications. Clause 1 (iii) provided that not- 
withstanding tho provisions of Art. 35 conditional 
contraband should be liable to capti^ on board 
a vessel bound for a neutral port “ if the goods 
are consigned ‘ to order,’ or if the ship’s papers 
do not show who is the consignee of the goods,” 
such a person being construed in The Lowiaianap 
No. 850, ante^ as some person other than the 
consignor to whom the consignor has parted 
with the real control of the goods. 

Conditional contraband, namely, coffee, was 
consigned by a Santos firm to a named consignee 
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Sect* 4 . — Doctrine of continuoue voyage: Sub-sect. 2, 
C. Sects. 6 6 : Sub-aecte. 1 cfc 2.] 

at Gothenburg who was the consignor’s agent 
for sale. The coffee was claimed by another 
Swedish firm who had bought it from the consignors 
through the agency of the consignee in order to 
resell it to a firm in Hamburg : — Held : under 
ordinary circumstances, an agent for sfilo being 
a person who liad to act according to his principal’s 
instructions, he was not such a consignee as would 
satisfy the requirements of the Order in Council, 
& the coffee was subject to condemnation. — 
The Kronprins Gustap, [1919] P. 182 ; 88- 
L. J. P. 177 ; 121 L. T. 474 ; 14 Asp. M. L. O. 
464. 

860. .] — The Declaration of London 

Order in Council No. 2, of Oct. 29, 1914, provided 
(inter alia) that conditional contraband should 
be liable to capture on board a vessel bound for 
a neutral port “ if the ship’s papers do not show 
who is the consignee of the goods.” Neutral 
applts. shipped conditional contraband goods 
from America to Copenhagen under a bill of lading 
making them deliverable to their selling agent 
at that port, who advanced to them 70 per cent, 
of the value of the goods. The evidence showed 
that the goods were destined for Germany. There 
was 'no evidence of any special arrangement 
between applts. & their agent precluding applts. 
from controlling the ultimate destination of the 
goods : — Held : the goods were properly con- 
demned.— The Urna, [1920] A. C. 899 ; 89 L. J. P. 
.203 ; 123 L. T. 481 ; 36 T. L. R. 652, P. C. 
Annotation : — Befd. The Nome, [1921] 1 A. 0. 765. 

861. Consignee agent for purchaser.] — 

The Oranjb Nassau, No. 857, ante. 

862. No evidence of control passing from 
shipper.] — Silver, consigned by an enemy’s shipper 
to his agent in Hamburg, for the purpose of answer- 
ing drafts of a corespondent in America, without 
any letter of advice, or dociunent, putting it out 
of his control, considered as the property oi the 
shipper. — The .Josephine (1801), 4 Ch. Rob. 25 ; 
165 E. R. 523. 


Sect. 6.— DOCTRINE OF INFECTION. 

863. Statement of doctrine.] — To escape from 
the contagion of contraband, the innocent articles 
must be the property of a different owner (Sir 
William Scott). — ^The Staadt Embden (1798), 
1 Ch. Rob. 26 ; 165 E. R. 82. 

864. .] — One article of contraband quality 

will affect all the parts of the cargo on board belong- 
ing to the same proprietor (Sir William Scott). — 
The Charlotte (1804), 5 Ch. Rob. '275 ; 165 
E. R. 774. 

866. .] — The Trende Sostre, No. 787, 

ante. 

866. .1 — (1) The law of prize contains a 

long established rule, known as the doctrine of 
infection, which condemns, as if contraband, 
goods which though not condemnable themselves 
belong or are deemed to belong when captured 
to the same owner as other cargo in the same 
vessel, which cargo itself is liable to condemna- 
tion as contraband. 

(2) In applying this rule, effect must be given 
to the furtnor rule of prize, also long establi^ed, 
which refuses to recognise transfers^of the owner- 
ship of movab][es afloat from an enemy transferor 
to a neutral transferee, when unaccompanied by 
actual delivery of the goods. 

(3) In applying the doctrine of infection, the 


ownership of the goods at the date of capture, 
& not the control of them, is the test. 

(4) The doctrine does not rest upon the personal 
culpability or complicity of the owner to whoi^ 
goods it is applied, & is applicable although he is 
not privy to the contraband enterprise. 

(5) Infected ” goods in a neutral ship are not 
protected from condemnation by the Declaration 
of Paris. Consequently, where goods shipped by 
an enemy upon a neutral ship are liable to con- 
demnation as having an enemy destination, & in 
the same ship (Kronprinsessan Margareta, first 
voyage) there are other goods purchased by a 
neutral from the enemy shipper, either after 
shipment, or before shipment upon f.o.b. terms 
payment against bill of lading, but the bill of 
lading has not been taken up until after the capture 
of the goods, then the purchased goods are liable 
to condemnation. 

(6) The same result follows where (as in the 
case of the Parana) the goods have been purchased 
before shipment & are deliverable by the bill of 
lading to the purchaser, who has himself effected 
the insurance, but drafts drawn for the cost & 
freight price upon a confirmed bank credit estab- 
lished by the purchaser under the terms of the 
contract are not paid until after the capture. It 
cannot be inferred from these circumstances that 
the intention was that the property should pass 
before shipment. 

(7) A Prize Ct. has not any discretion or 
authority to abrogate settled & binding rules of 
prize law on the ground that their application 
is inconvenient to, or inconsistent with, the smooth 
& regular working of modern commerce. — The 
Kronprinsessan Margareta, The Parana, 
[1921] 1 A. 0. 480 ; 90 L. .1. P. 145 ; 124 L. T. 
609 ; 15 Asp. M. L. C. 170 : sub yiom. The Hilding 
(Part Cargoes Ex), 37 T. L. R. 199, P. C. ; 
affg. The Kronprinsessan Margareta, The 
Thai, [1917] P. 114. 

Annotaiions : — As to (2) Apld. The Antwerpen, [1919] P. 

252, n. Consd. The Vesta, [1921] 1 A. C. 774. As to 

(5) Reid. The Annie JoJmson, The Kronprinsossan Mar- 

garota, [1918] P. 154. As to (6) Reid. The Annie Johnson, 

The Kronprinsessan Margareta, [1918] P. 164. (JeiKrallu, 

Reid. The Frogner, [1919] i*. 127. Mentd. Hansson v. 

Hamel & Horley, [1922] 2 A. C. 36. 

867. Application of doctrine — Fraudulent repre- 
sentations as to ownership.] — The Eenrom, No. 
1123, post. 

868. Contraband goods landed before 

seizure.] — The Immanuel, No. 239, ante. 

869. Order of restoration of “all other 

goods.”] — It is contended that the innocent parts 
of the cargo also, & the sliip herself, will be subject 
to condemnation, on the known principle, that the 
infection of contraband extends also to all interests 
included in the same claim on behalf of the same 
pi*oprietor. I could assent to that argument if 
the case stood only on the general law ; but when 
I look to the order of Govt., I find “ that all other 
goods are directed to be restored.” So with regard 
to the ship : it has been uniformly held in general 
principles that the vessel belonging to the pro- 
prietor of contraband goods is liable to confisca- 
tion. But the order itself in directing the restitu- 
tion of all other goods, implies that this class 
of cases is not to be decided, strictly, on the general 
principle of contraband (Sir William Scott). — 
The Neptunus (1807), 6 Ch. Rob. 403 ; 165 E. R. 
978. 

Annotation .-—Consd. The Panarielloe (1915), 84 L. J, P. 140. 

870. Property In goods remaining in seller 

— Control parted with before seizure.] — The 
Antwicrpbn, [1919] P. 262, n. ; 89 L. J. P. 26, n. 
Annotation : — Apld. The Parana, [1919] P. 249. 
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871. In relation to rule of transfer of goods 

In transitu.] — The Kronprinsebsan Margareta, 
The Parana, No. 866, ante. 

872. Ownership, not control of goods 

material consideration.] — The Kronprinbessan 
Margareta, The Parana, No. 866, ante. 

873. Owner not privy to contraband enter- 

prise.] — The Kronprinbessan Margareta, The 
Parana, No. 866, ante. 

874. Goods purchased after shipment.] — 

The Kronprinbessan Margareta, The Parana, 
No. 866, ante. 

875. Goods purchased before shipment — 

On f.o.b. terms — Bill of lading not taken up before 
capture.] — The Kronprinsessan Margareta, 
The Parana, No. 860, ante. 

876. Drafts for cost & freight not 

paid till after capture.] — The Kronprinbessan 
Margareta, The Parana, No. 866, ante. 


Sect. 6.->C0NDEMNATI0N OF SHIP. 

Sub-sect. ]. — In General. 

877. Whether ship liable to condemnation.] — 
Andersen v. Marten, No. 261, ante. 

878. Usual penalty loss of freight & 

expenses.] — Tlie carrying of contraband aiiiclcs 
is attended only with the loss of freight & expenses ; 
except where the ship belongs to the owner of th(5 
contraband cargo, or wliere the simple misconduct 
of carrying a contraband cargo, has been connected 
with other malignant aggravating circum- 
stances (Silt William Scott). — The Uingende 
.Jacob (1708), 1 Ch. Hob. 89 ; 1 Eng. Pr. Oas. 
60; 16,5E. B. 107. 

AnnoUitiona : — Consd. The Hakan, [11)18] A. C. 118. Refd. 

Tho Prlna dor Nodorlandeu, [11)21] 1 A. C. 751; The 

Zamora No. 2, [1921] 1 A. O. 801 . 

879. Aggravating circumstances attending 

carrying of contraband.] — The Ringende .Iacob, 
No. 878, ante. 

880. Neutral carrying war material to neutral 
port.] — The Hendkic & Alida (1777), Man*. 96 ; 
165 E. R. 22. 

881. Illegal voyage.] — If it should aj)pear the-t 
she [the shii)] was going under this special i)rivilog<*, 
as being fitted out in a French port, & destined to 
I'cturn to a French port, the ship &; cargo will be 
liable to confiscation, as engagt^d in a course of 
trade exclusively h^*ench. ... I am iiiduc(*d to 
think that foreign ships were pejiniti(3d to go to 
Scncigal, for the purpose of a general tivide, though 
there might be a monopoly of gum. Tho opening 
introduced by the Frencli edict, 1793, seems to 
have applied only to the dhect ti-ade between 
Senegal tSc France, for I think it is suHflcicntly 
proved, that foreign vessels were peumitted to 
resort thither before tliat edict for the general 
purposes of trade. I am of oj)iuion, therefore, 
that there is notlung in this case wiiich renders 
the voyage so illegal as to induce the consequenc(iS 
of condemnation (Sir William Scoti’), — The 
.Juliana (1803), 4 Ch. Rob. 328; 1($5 E. R. 
629. 

882. From enemy colony to mother 

country.] — The Jonge Thomas (1801), 3 Ch. Rob. 
233 ; 165 E. R. 447, P. C. 

883. Voyage not permitted in time of 

peace.] — The question in this case has been ac- 
curately stated to be, whether the ship & cargo were 
taken in a lawful trade, going from a colony in 
Spain to a port ot Europe, not being a port of this 
kingdom, nor of the country to which either the 
ship or cargo belongs. ... It has been repeatedly 
determined at this board, that neutrals are not 


at liberty to engage in a trade with tho colony 
of the enemy in time of war, which is not permitted 
to foreign vessels in time of peace (Lord Eldon, 0.). 
— ^The Whtlelmina (1801), cited in 4 Ch. Rob. App. 
4 ; 105 E. R. 665. 

884. Reverse voyage.] — If an Ameri- 

can vessel would not be permitted to trade from 
St. Domingo to Sweden, there can be no reason 
why the same rule should not be applied to a 
Swedish vessel, trading between the colony of 
the enemy 4fc America (Grant, M.R.). — The Lucy 
(1802), cited in 4 Ch. Rob. App. 14 ; 165 E. R. 
671. 

885. Illegal destination.] — Rlegal destina- 

tion of ship under Order in Council, Nov. 11, 1807. 
Sliip condemned. — The Exchange (1808), Bdw. 
39 ; 2 Eng. Pr. Cas. 13 ; 165 E. R. 1025. 

Annotation : — Reid. Baltazzl v. Ryder, The Panagbla 

Ithomba (1858), 12 Moo. P. C. C. 168. 

886. Vessel fitted out for war — Sale to enemy 
intended.] — T he Brutus (1804), 5 Oh. Rob, 
33J , n. ; 5 Ch. Rob. App. Additional Notes, No. I. ; 
165 E. R. 794. 

887. Neutral meeting British vessel — Receiving 
prohibited goods.] — ^A neutral sliip meeting by 
agreement a British vessel, in order to receive 
prohibited goods from her, is a sufficient ground 
of condemnation of the neutral, though tho 
British sliip should have a licence to export them 
for tho purpose of trading with them. — Gibson v. 
Service (1814), 5 Taunt. 433; 1 Marsh. 119; 
128 E. R. 757. 

Annotation : — Mentd. Stewart v. Gibson (1840), 7 Cl. & Fin. 
707. 


SuB-SEcrr. 2 . — Ship and Cargo in Same 
Ownership. 

888. Liability to condemnation.] — The Ring- 
b;Ni)E Jacob, No. 878, ante. 

889. .] — I am of opinion, then, that this 

cargo, (consisting of some article ‘S contraband in 
iheii* own nature, going to the enemy’s port, 
under a total absence of that fair conduct which 
ought to have been maintaimul, in order to entitle 
it to tho benefit of the more favourable rule, is 
subject to condemnation. Witli respect to tho 
shill ; if I was satisfied tliat tlie sliip & cargo 
b(‘long(id to the same person, I must condemn tliat 
also, upon the ordinary rule, which extends the 
penalty of contraband to all the property of tho 
same owner, involved in tlac same unlawful trans- 
action (Sir William Scott). — The Sarah 
Christina (1799), 1 Ch. Rob. 238 ; 1 Eng. Pr. Cas. 
125 ; 165 E. H. 162. 

Annotations: — Befd. Tho Franklin (1801), 3 Cb, Rob, 217 ; 

The Axtil JohiiBon, The Droit ning Sophia, 11917] P. 234 ; 

Tho ITliis (lor Nodorlanrlou, 11921] 1 A. 0. 754. 

890. .]— The Minerva, No. 2.56, ante. 

891. .] — The Neutralitet, No. 918, post. 

892. .] — Innocent articles to France & 

her allies not held to protect naval stores to 
Amsterdam. 

Wliere thei'i* arc such articles [of contraband 
on board the taint extends to other parts of the 
cargo, A also to the vessel, being the property of 
the same owner (Sir William Scott). — ^Thh 
Eleonora Whilelmina (1807), 0 Ch. Rob. 331 ; 
165 E. E. 951. 

893. .] — The Neptunus, No. 869, ante, 

694 ., Part owner.] ■— Contraband articles, 

unclaimed, but appearing by all tho ship’s papers 
to belong to a part owner of the ship, held to affect 
his share of the vessel. 

Where the owner of the cargo has any interest 
in the ship, the whole of his property will be 
involved in the same sentence of condemnation ; 
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Sect 0. — Co'ndcimiaiion of ship : Sub-sects, 2, 3, 4, 
5<£r6.] 

for where a man is concerned in an illegal trans- 
action, the whole of his property embarked in that 
transaction is liable to confiscation (Sm William 
Scott). — The Jongb Tobias (1799), 1 Ch. Hob. 
329 ; 1 Eng. Pr. Cas. 146 ; 165 E. R. 194. 
Annotaiions : — Consd. The Hakan, The Maracaibo, flOlG] 
P. 266. Reid. The PrlnB de Nodorlanden, [1921] 1 A. O. 
754. 


Sub-sect. 3. — False Destination op Ship. 

895. Liability of ship to condemnation.] — The* 
Eliza (1794), cited in 1 Ch. Rob. at p. 91 ; 166 
E. R. 108. 

Annotation ; — Expld. The lUnpende Jacob (1798), 1 Ch. Rob. 

89. 

896. .] — Where further proof is necessary 

by the practice of the ct., it wiU not be allowed to 
pei'sons convicted of fraudulent conduct, or depart- 
ing from a fair neutral character. 

This ship . . . appears ... to have been an 
English prize purchased in France. A claim has 
been given for E., but not till eight months liad 
elapsed. . . . E. claims simply for liimself ; but 
1/he pass, wliich is the only paper translated, 
descipbes the vessel to be the property of two 
persons ; if that was the case, the claim should 
have been specific. ... It undertakes to describe 
.the voyage, but runs only in this vague form, from 

to . Tliis is an omission, which I 

hope I shall not see again ; as the destination is 
'a very material circumstance to be known. . . . 
To make a voyage fairly alternative, it should 
appear on the papers to be so for otherwise it 
must mislead the cruisers of the belligerent 
coimtries, & prevent them from forming a right 
judgment of their case. . . . The master was to 
use his best endeavour to get to Ostend, & only to 
take another destination if he should be prevented 
from accomplishing the first. This is scarcely to 
be considered as an alternative destination ; &, 
besides, all the papers point' to Hamburg only. 

. . . There is in all these circumstances a mala 
fides in this case (Sm Wiijliam Scott). — The 
J urFROuw Anna (1799), 1 Ch. Rob. 125 ; 1 Eng. 
Pr. Cas. 76 ; 165 E. R. 120. 

897. .] — The Calypso (1799), 2 Ch. Rob. 

154; 166E. R. 272. 

898. .] — The Rosalie & Betty (1800), 2 

Ch. Rob. 343 ; 1 Eng, Pr. Cas. 246 ; 105 E. R. 
338. 

Annotations: — Consd. The Kim, The Alfred Nobel, The 

Bjorafltcrjne Bjornson, The Frldland, [1915] P. 215, 

Re!d. The Sorfareren (1915), 85 L. J. P. 121. 

899. .] — The Floueat Commercium (1800), 

3 Ch. Rob. 178 ; 165 E. R. 428. 

900. .] — Contraband with false destination, 

affects the ship as well as the cargo. 

Anciently, the carrying of contraband, did, in 
ordinary cases, affect the ship, & although a 
relaxation has taken place, it is a relaxation, the 
benefit of which can only be claimed by fair cases. 
The aggravation of fraud justifies additional 
penalties ; & the right of pre-emption, which 
would otherwise be defeated, must be secured by 
them. . . . The carriage of contraband, with a 
false destination, will work a condemnation of the 
ship as well as the cargo. . . . Confiscation of the 
vessel is the legal re^t of the carriage of con- 
traband, under a false destination (Sir William 


Scott). — The Franklin (1801), 3 Oh. Rob. 217 • 
1 Eng. Pr. Cas. 298 ; 165 E. R. 441. 

Annotation : — Conid. Hobbs v. Helming (1865), 17 C. B. N. S. 

791. 

901. .] — The Nbutralitbt, No. 918, post. 

902. .] — The Edward, No. 801, ante. 

903. .1--Thb Convenientia (1802), 4 

Ch. Rob. 201 ; 165 E. R. 585. 

904. .] — I cannot but consider this attempt 

as a gross abuse of the instructions which will 
justly render the cargo subject to condemnation, 
& I think I am called upon to stigmatise thi^L 
transaction as an act of ill faith, by condemning 
claimant in the expenses of the claim. I also 
condemn the vessel, as employed in carrying a 
cargo of sea stores to a place of naval equipment 
under false papers. It is described, I perceive, as 
an American vessel. But if the owner will place 
his property under the absolute management & 
control of persons who are capable of lending it in 
this manner to be made an instrument of fraud, 
in the hands of the enemy, he must sustain the 
consequence of such misconduct on the part of 
his agent (Sir William Scott). — The Ranger 
(1805), 6 Ch. Rob. 125 ; 165 E. R. 873. 

905. .] — Contraband with false papers, 

suppressing its shipment & the destimition to the', 
enemy’s colony. Condemnation of ship & that 
part of the cargo beloi^ing to the owners of the 
shii), the remainder being condemned as enemy’s 
property. The rule holds notwithstandinjj the 
vessel may have performed various different 
voyages, & repeatedly changed her cargoes at these 
several ports to which she may have ti*aded from 
the time of her departure from h(»r original port 
to her return ; nor is it necessary the return cargo 
should be part proceeds of the contraband on the 
former voyage. — The Margaret (1810), 1 Act. 
333; 12 E. R. 130. 

Annotation : — Consd. The Alwlna, [1936] P. 131. 

906 . False destination on voyage previous 

to capture.] — The Randers Bye (1807), 6 Ch. 
Rob. 382, n. ; 165 E. R. 970. 

907. Attempt by master en route to divert ship 
to enemy port— Refusal of crew to agree.] — The 
Twee Ambt, No. 817, ante. 


Sub-sect. 4. — Contraband carried on 
Voyage previous to Capture. 

908. Liability to confiscation on return voyage 
— Contraband carried on outward voyage.] — 
Although a ship on her return is . not liable to 
confiscation, for having carried a cargo of contra- 
band on her outward voyage, yet it would be a little 
too much to say that all impression is done away ; 
because if it appears that the owner had sent such 
a cargo under a certificate obtained on a false 
oath, that there was no contraband on board, it 
could not but affect his credit at least & induce the 
ct. to look very scrupulously to all the actions & 
representations of such a person. The master 
says, “ That there was not more than was necessary 
for the ship’s use ” ; but this practice is, even witli 
this apology, sufficiently alarming, because it has 
appeared that other ships liave be^ employed in 
carrying naval stores to Batavia in the same 
manner, not as principal cargoes, but in moderate 
quantities, under pretence of stores for the ship’s 
own use, but which, nevertheless, were sold, as 
these were on their arrival at Batavia ; it is 


PART VII. SECT. 6, SUB-SECT. 4. 

908 i. LiabilUy to confiscation on re- 
turn voyage — Oonirdband carried on 
ouiward voyage ,] — Ship return cargo 


condemned, ship having on ontward 
voyage carried contraband to a French 
colony under false papers. — The Suc- 
cess (1806), Stewart, 77. 


Q. — \] — The Happy Couple 
(1805), Stewart. 65. 

r. .] — Thb United States 

(1807), Stewart, 116. 
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apparent that the enemy may be supplied in this 
mode to a very great amount. What the master 
says in another place, is rather contradictory to 
this pretence ; he says, “ That there was not more 
than would bo wanting for another ship which he 
had a design of purchasing at Batavia.” Now, I 
must say that it could by no means be allowed, that 
neutr^s shall be at liberty to carry out a larger 
quantity of articles of this nature than are wanting 
for their own ship’s use under a speculation of 
purchasing other sliips, & that when they arc 
there, the speculation shall be relinquished, & 
the contraband articles be then sold as stores in 
the colonies of the enemy. If the speculation was 
originally really & bond fide entertained, on failure 
of it, the surplus should either be brought back 
again, or sold in some neutral port of that quarter 
of the world ; for neutrals can have no right to 
carry out double stares of this description for a 
contingent purpose & then dispose of them to the 
enemy at their pleasure (8m WnxiAM Scott). — 
The Margaretha Magdalena (1799), 2 Ch. Hob. 
139 ; 165 E. R. 267. 

909. .] — Parties having been con- 

victed of sending out articles of a contraband 
nature to Batavia, i.e. a settlement of the enemy 
in the East Indies, with false papers for Tranque- 
bar, & concerted instructions to conceal the i‘eal 
destination, are not permitted to give further proof 
of the returned cargo, being the proceeds of the 
contraband articles. 

It is said ... in cases of contraband, the return 
voyage has not usually been deemed connected 
with the outward. In European voyages of no 
great extent when the master goes out on one 
adventure, & receives, at liis delivering i)orts, 
new instructions & further orders, in consequence 
of advice, obtained of the state of the markets, & 
other contingent circumstances, that rule has 
prevailed ; but I do not tliink that in distant 
voyages to the East Indies, conducted in the 
manner this has been, the same rule is fit to be 
applied. In such a transaction, the diilerent parts 
are not to be considered as two voyages, but as one 
entu*e transaction, formed upon one original plan, 
conducted by i/he same persons, & under one set of 
instructions, ab ovo usque et ad mala, . , . Parties 
setting out on such expedition with ill faith, 

pursuing tliat measure of ill faith up to its con- 
summation, in the delivery, are implicated in tlie 
consequences of such a conduct throughout the 
whole sequel of that transaction (Sm William 
Scovr). — The Nancv (1800), 3 Oh. Rob. 122 ; 165 
E. R. 408. 

Annotation : — Refd. The Alwlna, 11910] 1*. 131. 

910. .] — Concealed contraband on the 

outward cargo renders the vessel on her retui*n 
subject to condemnation. — The Baltic (1809), 
1 Act. 25 ; 12 E. R. 10. 

Annotation: — Consd. The Alwlna, [1910] P. 131. 

911 . .] — Contraband outwards on 

board a Portuguese vessel trading with the enemy’s 
colonies enures to her condemnation on the return 
voyage. — The 8anti.ssima Cokacao de Maria 
(1811), 2 Act. 91 ; 12 E. R. 190. 

912 . Not delivered to enemy.] — The 

Alwina, No. 560, ante. 


Sub-sect. 5. — Contraband as Substantial 
Part of Cargo. 

913. General rule — Ship liable to condensation.] 
— ^A neutral vessel carrying contraband ca^o, 
which cargo by value, weight, volume, or freight 
forms more than one-balf of the wbole> is subject 


to confiscation, & to condemnation as good & 
lawful prize, even when bound to a neutral port, 
if such cargo is destined ultimately for an enemy 
country, either by transhipment or land transit. 

There is no need for the captors to prove that 
the shipowner was aware of the ultimate destina- 
tion of tlie contraband cargo. — The Maracaibo, 
[1916] P. 266, 284 ; 86 L. J. P. 7 ; 115 L. T. 639 ; 
33 T. L. R. 48 ; 61 Sol. Jo. 87 ; 13 Asp. M. L. C. 
622 ; 2P. Cas. 294. 

Annotations : — Coiud. The Zamora No. 2, [1921] 1 A. C. 801. 

Reid. The Dlrigo, The HoUingdal, etc.. [1919] P. 204. 

914. Knowledge of master or owner — Of enemy 
destination of cargo — Necessity for proof.] — The 
Maracaibo, No. 913, ante, 

915. .] — The Dirigo, The 

IlALLiNGDAi., ETC., No. 214, ante, 

916. Neutral ships bound for neutral port — 
Cargo ultimately destined for enemy.] — The 
Maracaibo, No. 913, ante, 

917. Mistaken interpretation of international 
agreement.] — (1) An a^^eement made between the 
United States of America & Norway on Apr. 30, 
1918, & assented to by Great Britain, did not, upon 
its true construction, amount to a licence to Norway 
to export the quantity of fish & fish products 
therein referred to free from the belligerent right 
of caiiture. 

A neutral sliip carrying a complete cargo of 
conditional contraband to an enemy base of supply 
condemned, although the shijiowners had bond 
fide, but erroneously, believed that the agreement 
above referred to amounted to an unqualified 
sanction by Great Britain of the export of the 
goods. 

(2) An enemy port found to have boon a base of 
supplies during actual hostilities, was held to have 
continued to be so during the armistice in the 
absence of evidence to the contrary. — The 
Rannveig, [19221 1 A. 0. 97 ; 91 L. J. P. 28 ; 120 
L. T. 199 ; 38 T. L. R. 120 ; 15 Asp. M, L. 0. 382 ; 
3 P. Uas. 1013, P. 0. 


Sub-sect. 6. — Knowledge of Carriage of 
Contraband. 

918. Knawledp of shipowner.] — The modern rule 
of th(; law of nations is, certainly, that the sliip shall 
not become subject to condemnation for canying 
contraband articles. . . . But this rule is liable to 
excejitions. Where a siiq) belongs to th(^ owner of 
the cargo, or where the ship is going on such service, 
under a false destination or false papers, these 
circumstances of aggravation liave been held to 
constitute excepted cases out of tiie modem rule, 
& to continue tliem under the ancient one. . . . 
The ship was freighted at Altona to go to Archangel , 
for the purjjose of carrying a cargo of tar to Holland 
wliich is a commerce expressly prohibit/cd by the 
Danish treaty. Tar is an article which a Danish 
ship caimot lawfully carry to an enemy’s port, 
even when it was the produce &? manufacture of 
Denmark. The ship goes to a foreign port to 
effect that which she was prohibited from doing, 
even for the produce of her own coimtry . . • 
with the full privity of the asserted owner, who is 
the person entering into the charterparty. . . . 

The known ground on which the relaxation was 
introduced, the supposition that freights of noxious 
or doubtful articles might be taken, without the 
personal knowledge of the owner, entirely fails & 
the active guilt of the parties was aggravated by 
the circumstances of its being a criminal traffic in 
foreign commodities Sc in breach of explicit Sc special 
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Sect 0 . — Condemnation of ship: Sub-secL 6. Part 
VIII. Sects. 1 2.] 

obligations (Sir William Scott), — The Neutra- 
LiTET (1801), 3 Ch. Rob. 295 ; 1 Eng. Pr. Cas. 
309 ; 166 E. R. 469. 

Annotations: — Expld. The Hakan» [10181 A. C. 148. Befd. 

The Dlrigo, The HalUngdal, etc., [1919] P. 204 ; The 

Kirn, The BjOmstJome BJttrnson, The Alfred Nobel, 

[1920] P. ,819 ; The Prins dor Nederlandon, [19211 1 A. C. 

754 ; The Zamora No. 2, I1921J 1 A. C, 801. 

919. Ship let on time charter — Carriage of 

goods requisitioned by enemy government.] — The 

Hakan, No. 792, ante. 

920. Goods having ultimate enemy destina- 

tion.] — (1) A neutral ship carrying to a neutral port v 
a contraband cargo which has an ultimate enemy 
destination is liable to condemnation if the ship- 
owner has knowledge that the cargo is contraband 
so destined. 

(2 ) Knowledge of the dcstinatioh may bo inferred 
if the sliipowner, knowing facts wliich would cause 
a reasonable person to suspect the intended des- 
tination, refrains from making inquiries. — T he 
Hiixerod, [1918] A. C. 412 ; 87 L. ,T. P. 94 ; 118 
L. T. 208 ; 14 Asp. M. I.. C. 190, P. C. 

921. -- — .] — Three Norwegian steamsliips were 
chartered in 1912 &> 1913 to the Cans Steamship 
line, an American corpn., for periods of nine 
& ten years. After the outbreak of war with 
Germany the Gans Line loaded the vessels with 
foodstuffs consigned to Copenhagen, & a large 
•proportion of each of the cargoes was subsequently 
condemned as conditional contraband destined for 
an enemy base of supply. The evidence showed 
that the Gans line organised the sailings to Copen- 
hagen as a means of furnish ng the Gorman Govt, 
with supplies ; that the masters of the vessels, who 
were appointed & paid by the owners, knew that 
they were engaged on a contraband transaction ; 

& that the owners were aware that their vessels 
were bound to Copenhagen, a port to which they 
had not previously gone, that they were carrying 
cargoes of foodstuffs : — Held : having regard to the 
broad facts of the whole transaction, the Imowledge 
of the charterera, & the knowledge of the masters, 
the vessels were subject to condemnation. — The 
Kim, The Bjornstjebnk Bjornson, The Alfred 
Nobel, [1920] P. 319 ; 90 L. J. P. 1 ; 125 L, T. 
124 ; 36 T. L. R. 502 ; 15 Asp. M. L. C. 296. 
Anrwtaiion Reid. The Twee Ambt, [1920] P. 413. 

Where contraband substantial part of 

cargo.] — See No. 913, ante. 


922. Knowledge of charterer — Whether owner 
affected — Charter for single voyage — ^From one 
neutral port to another.] — The owner of a 
Norwegian vessel chartered her to an American firm 
for a single voyage from New York to Scandinavian 
ports. The vessel loaded a miscellaneous cargo, 
including some aluminium & a small quantity 
of rubber which was manifested as gum. The 
aluminium & rubber were seized as prize & con- 
demned ^ contraband destined for Germany, 
In an action to condemn the vessel on the grounds 
that she was carrying contraband 4fc sailing with 
“ false papers ” by reason of the misdescripUon of 
the rubber as gum ; — Held : even assuming the 
charterers knew that the rubber was mis- 
described for the purpose of sending it on to 
Germany, inasmuch as it had not been shown that 
cither the shipowner or the master had any 
knowledge of the misdescription or was aware that 
any of the cargo had an enemy destination, the 
shipowner was not affected with tlie chai*terers’ 
knowledge, & the ship was not liable to condemna- 
tion.— The Ran, [1919] P. 317 ; 89 L. J. P. 53 ; 
122 L. T. 245 ; 14 Asp. M. L. C. 486. 

Annotation : — Consd. Tho Kim, The Bjornstjemo BjOrnsou, 

The Alfred Nobel, [1920] P. 319. 

923. .] — The Kim, The Bjornst.terne 

Bjornson, The Alfred Nobel, No. 921, ante. 

924. Knowledge of master.] — The Km. The 
Bj5rn8tjerne Bjornson, The Ai^fred Nobel, 
No. 921, ante. 

925. Evidence or Inference of knowledge — Facts 
causing suspicion in reasonable person — If inquiries 
made.] — The Hillerod, No. 920, ante. 

926. Lump-sum freight paid in advance.] 

— Neutral steamsliip carrying a complete cargo 
of contraband goods condemned, the largo lump- 
sum freight paid in advance for the charter of the 
ship, combined with the shipowners’ conduct in 
refraining to make inquiric^s with regard to the 
venture, & other circumstances, establisliing as a 
fact that they knew of its contraband character. — 
The Zamora No. 2, [1921] 1 A. 0. 801 ; 90 L. J. 1\ 
259 ; 125 L. T. 204 ; 37 T. L. U. 515 ; 15 Asp. 
M. L. C. 260 ; 3 P. Cas. 919 ; 8 Lloyd, Pr. Cas. 367, 
P. C. ; affg. (1919), 8 Lloyd, Pr. Cas. 347. 
Annotations : — Reid. The Dirigo, The Htillingaal, etc., [1919] 
204 ; Tho Kim, Tho BjOrnet jerno Bjurnson, Tho Alfred 

Nobel, [1920] P. 319. 

927. Failure to make inquiries.] — The 

Zamora No. 2, No. 926, ante. 


Part VIII. — Condemnation. 


Sect. L— IN GENERAL. 


928. Capture In course of illegal trade — Con- 
demnation to Crown not individual captor.] — ^T he 

Etrusco (1803), 4 Ch. Rob. 262, n. ; 165 E. R. 
600. 


Annotations : — Distd. Tho Ocean Bride (1854), 2 Eoc. & A( 
9. Reid. The Diana (1803), 6 Ch. Rob. GO. 

929. Ground of condemnation — No evldenc 
offered by claimant.] — Total defect of evidence i 


on the general rule a legal ground of condcjmnation, 
especially where the party has been indulged with 
the opportunity of supplying the defect (Sir 
William Scott). — The Magnus (1798), 1 Ch. 
Rob. 31 ; 165 E. R. 85. 

Annotation : — Consd. Tho Johanna Emilio (1854), 1 Ecc. & 
Ad. 317. 

930. Unexplained deviation from course.] 

—The Mentor (1810), Edw. 207 ; 105 E. R. 1084. 


PART VIII. SECT. 1. 

t. Effect of condemnation.] — Tho 
ofleot of condemnation la to divest on 
enemy subject of his ownoiship as 
from the time of Roizure & to transfer 
it as from date to the Crown, Sc the 
fact that a ship is no longer lu the 
custody of the Marshal, & oven the 
fact of a ship being sunk, does not 
prevent, in an appropriate case, an 


order being made for its condemnation. 
—The Pfalz, [1922] V. L. R. 286. 

a. Ground of condemnation — Proof 
of joint property with memy country .] — 
The Zulema (1810), C. li. 3 A. C. 320. 

b, Property in goods not 

passed — Before declaration of uKir .] — 
Where dealings with bills of ladiog 
in respect to certain goods sold by an 
enemy firm were only to secure the 


contract price, & tho consignee had 
not accepted the draft or paid tho 
amount thereof beff>ro tho declai’ation 
of war : — Held : the goods must bo 
condemned. — P rize Court, [1015] 
J. D. H. cited at p. 170. 

c. Prize a trust — Before condemrui" 
tion.] — A prize, before condemnation, 
is a trust, Sc cannot be alienated, 
vvithout the consent of all parties, or 
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931. Condemnation with compensation — De- 
claration of London — Vessel unaware of declaration 
of contraband.] — By the Declaration of London 
Order in Council No. 2, 1914, dated Oct. 29, 1914, 
it was declared that during the present hostilities 
the convention known as the Declaration of London 
should, subject to certain additions & modifica- 
tions therein specified, be adopted & put into 
force by His Majesty’s Govt. Art. 43 of the 
Declaration of London, which provides {infer alia) 
that if a vessel is encountered at sea while un- 
aware of the declaration of contraband which 
applies to her cargo the contraband cannot be 
condemned except on payment of compensation, 
was not excepted by the terms of the Order in 
Council. By the said order chrome ore was 
declared to be absolute contraband. In the 
prize proceedings for condemnation of a cargo 
of chrome ore shipped in June, 191 4, from a foreign 
port on a Norwegian sailing vessel chartered by 
a German co., under a contract entered into in 
1913 between an English co. & a German co., 
two claims were put in, one by the English co., 
the sellers, & the other by the Swedish co., which 
alleged that the ore had been purchased by them 
from the German co. No claim was made on 
behalf of the German co. The board approved 
the view of the President that art. 43 did not 
exclude the general rule applying that contraband 
belonging to an enemy on board a neutral vessel 
remained liable to condemnation without com- 
pensation. Accordingly the appeal of the Swedish 
CO. was dismissed & tliat of the English co. with- 
drawn on the terms agreed between them & the 
Crown, which terms the board were prepared to 
approve. — T he Sorfaiieren (1917), 117 L. T. 
269 ; 33 T. L. B. 526 ; 14 Asp. M. L. 0. 195, 
P. C. 

Annotaiions : — Befd. The Axel Johnson, The Drottning 

Sophia, [1917 J P. 234 ; The Parchini, [19181 A. C. 157. 

932. What may be condemned — Proceeds of 
sale of enemy goods — Goods liable to condemnation 
If remaining In specie.] — The proceeds of enemy 
goods discharged in poit, which would have been 
subject to seizure & condemnation had they re- 
mained in specie, are, when nothing has intervened 
to change their ownership, also subject to seizure 
& condemnation. — T he Glenuoy, [1918] P. 82; 
87 L. J. P. 65 ; 118 L. T. 318 ; 34 T. L. B. 190 ; 
62 Sol. Jo. 292 ; 14 Asp. M. L. 0. 207 ; 3 P. Cas. 
161. 

Annotaiion Apld. The Achilles, [1919] P. 340. 

933. ,] — After the outbreak of war 

with Austria, several British vessels arrived at 
British ports with goods consigned to, & belonging 
to, an Austrian co. with a branch at Manchester. 
The branch was placed under a controller appointed 
by the Board of Trade, who took possession of 
the goods at the respective ports, &, in the ordinary 
course of business, sold them to various Lancashire 
merchants & remitted the proceeds to the Public 
Trustee acting as the custodian of enemy property. 
The Public Trustee handed over the proceeds to 
the Admiralty Marshal, who seized them as prize 
& paid them into the Prize Ct. for adjudication : 
— Held : the goods having been sold by the con- 
troller, not as agent for the enemy firm, but as 
an officer of the High Ot., the proceeds were held 


in medio to be dealt with according to the or^r 
of the Ct. & as the proceed^ of enemy property 
seized in port were liable to seizure & condemna- 
tion as prize. — The Achilles, [1919] P. 340 ; ^ 
L. J. P. 69 ; 122 L. T. 252 ; 14 Asp. M. L. 0. 
541 ; 3 P. Oas. 632. 

Insurable Interest of captors In prize.] — - See 
Insurance, Vol. XXIX., p. 115, Nos. 694-704. 


Sect. 2.— IN WHAT COURT. 

934. Competent court of capturing country.]— 

A prize should be brought infra preesidia of the 
capturing country, where, by being so brought, 
it may be considered, as incorporated into the 
mass of national stock. The greatest extension 
that has been allowed has not carried the rule 
beyond the ports or places of security, belonging 
to some friend or ally in the war, who has a common 
interest in defending the acquisitions of the belli- 
gerent, made from the common enemy of both. 
In later times, an additional formality has been 
required, that of a sentence of condemnation, in 
a competent ct., decreeing the capture to have 
been rightly made, jure belli ; it not being thoug^ 
fit, in civilised society, that property of tliis wrt 
should bo converted without the sentence of a 
competent ct., pronouncing it to have been seized 
as the property of an enemy, &> to be now become 
jure belli the property of the captor (Sir William 
Scott). — ^Thb Hbnrick & Maria (1799), 4 Ch. 
Bob. 43 ; 1 Eng. Pr. Cas. 339 ; 165 E. B. 629 ; 
affd, (1807), 6 Oh. Bob. 138, n., P. C. 

Annotalimu^ The Comet (1804), 5 Ch. Hob. 285 ; 

The PurlHBlma Conception (1805), 6 (Ji. Rob. 45. Copaa. 

. The Gauntlet (1871), L. R. 3 A. & E. 381. Mentd. R. v. 

Koyn (1876), 2 Ex. D. 63. 

935, .] — (!) Another question lias arisen 

in this case, upon which a grciat deal of argument 
has been employed ; namely, whether the sentence 
of comiemnation which was pronounced by the 
French consul, is of such legal authority as to 
transfer the vessel, supposing the purchase to 
have been bond fide made ? . , . I apprehend 
that by the general practice of the law of nations, 
a sentence of condemnation is at present deemed 
generally necessary ; & that a neutral purchaser 
in Europe, during war, does not look to the legal 
sentence of condemnation as one of the title deeds 
of the ship if he buys a prize vessel. I believe 
there is no instance in which a man having piw- 
chased a prize vessel of a belligerent, has thought 
himself quite secure in making that purchase, 
merely because the ship had been in the enemy s 
possession twenty-four hours, or carried infra 
preesidia : the contrary has been more generally 
held, & the instrument of condemnation is amongst 
those documents which are most universally pro- 
duced by a neutral purchaser (SiR WiLtlAM 
Bcott). 

(2) Now, in what form have these adjudications 
constantly appeared ? They are the sentences of 
cte. acting & exercising their functions in the 
belligerent country ; & it is for the very first time 
Id the world, t^t in the year 1799, an attempt 
is made to impose upon the ct. a sentence of a 
tribunal not existinfic in the belligerent country. 


anlesR perishable.— The Curlew (1812), 
Stewart, 312. 

d. Necessity for sentence of con- 
demncUi(m,}—A sentence of condemna- 
tion Is necessary to prevent the former 
owner of a captured vessel from re- 
covering her out of the hands of a 
neutral purchaser. — Wake v. 
Bauebaiak Sc Son (1801), Mor. Diet. 

J.— VOL. xxxvn. 


App. No. 1. 

e. Procedure as to condemnatUm .] — 
On an application by the Admiralty 
for direotlons as to procedure in regard 
to goods sospooted of belongtog to 
the enemy, which had been found on 
noutml Sc friendly ships Sc detained 
by the customs, the ct. directed that, 
where appearance had not been 


itored within eight days on the writ 
)r condemnation, application could 
& made for condemnation on the 
Tit only without supporting doou- 
lenta Sc that, where appearance had 
een entered, the Admiralty should 
ave ten days to file their affidavit 
r petition, or both.— p. The 
lDMIRALTY, [19141 W. R. 820. 

T T 
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Sed* 2. — In what court. Sect* 8: Sub-sects, 1, 2 <fi: 

8. Sects, 4 50 

but of a person pretending to be authorised 
within the dominions of a neutral country ; in 
my opinion, if it could be shovm, that regarding 
mere speculative general principles, such a con- 
demnation ought to be deemed sufficient; that 
would not be enough ; more must be proved ; 
it must be shown that it is conformable to the 
usage & practice of nations. . . . Now, it having 
been the constant usage, that the tribunals of the 
law of nations in these matters shall exercise 
their functions within the belligerent coimtryi; 
if it was proved to me in the clearest manner, that 
on mere general theory such a tribunal might act 
in the neutral country, I must take my stand 
on the ancient 4p univer^ practice of mankind ; 
& say that as far as that practice has gone, I am 
willing to go ; & where it has thought proper to 
stop, there I must stop likewise. . , . Having 
thus declared that there must be an antecedent 
usage upon the subject, I should think myself 
justified in dismissing the matter without entering 
into any further discussion. I see no si^cient 
ground to say that on mere general principles 
such a sentence could be sustained (Sir Wiujam 
SCOJT). 

(3) Proceedings upon prize are proceedings in 
rent ; & it is presumed, that the body & substance 
of the thing is in the country which has to exer- 
cise the jurisdiction (Sm William Scott). — The 
Flad Oyen (1799), 1 Oh. Bob. 135 ; 1 Eng. Pr. 
Tas. 78 ; 166 E. E. 124. 

Ann-oiatu»is : — Aa to (1) Diatd. The Christopher (1799), 2 

Ch. Rob. 209. Aa to (2) Expid. Oddv v. Bovlll (1802), 2 

East, 473. Aa to (3) J^fd. Caminell v, Sewell (I860), 6 

Jur. N. S. 918. Generally, Reid. The Perseverance (1799), 

2 Ch. Rob. 239. 

986. Condemnation while prize in neutral 
country.] — ^The Plad Oyen, No. 935, ante, 

987. .1 — Under peculiar circumstances the 

ct. will condemn a prize which has been taken 
into & lies in a neutral port & allow it to be sold 
there. 

1 have no hesitation in condemning them, & 
looking at the fact deposed to, that they are not 
in a fit state to be brought to England, & the 
consent to the Prussian Govt, to their sale at 
Memel, the ct. will allow that course in the present 
case, but with a proviso that the wishes of the 
Prussian Govt, shall be fully observed with respect 
to the sale (Dr. Lushington). — The Polka (1854), 
1 Ecc. & Ad.. 447 ; Spinks, 67 ; 6 L. T. 776 ; 2 
Eng. Pr. Cas. 301 ; 164 E. R. 267. 

Annotation Consd. The Gauntlet (1871), L. R. 3 A. & E. 

381. 

Condemnation of British ships.]— Sect. 6, 
sub-sect. 1, post. 


Sect. 8.— PROPERTY IN PRIZE. 

Sub-sect. 1. — ^Before Condemnation. 

988. No property passes until condemnation.] — 
If a ship be taken by piracy, or if by letters of 
mart, & be not brought infra preesidia of that 
King by whose subject it was taken, it is no 
lawful prize, & the property not altered, & there- 
fore the sale void (per Cur.). — ^Anon. (1641), 
March, 110 ; 82 E. R. 434. 

989, — If 3 , ghip insQped be taken by the 

enemy, Sn a^r a possession of nine days, but befoi^ 
she u carried infra preesidia^ be retaken' by an 
English man of war, the property is not changed. 


— ^Absievedo V, CAMBBiDaE (1712), 10 Mod. Rep. 
77; 88E. R. 634, 

Annotationa : — Oonsd. Gobb v, Withera (1768), 2 Burr. 688. 
Reid. R. V, Majav^, etc. (1845), 6 L. T. 0. S. 188. 


940. .] — The Lucbbtia, No. 946, post, 

941. .]^No right is vested by any of the 

Prize Acts in the captors of an enemy’s ship & 
cargo in war, before the ultimate adjudication of 
the cts. of prize. — Home v, Camden (Earl) (1796), 
2 Hy. Bl. 633 ; 6 Bro. Pari. Cas. 203 ; 126 B. R. 
687, H. L. ; affg, S. 0. sub nom, Camden (Lord) 
V, Home (1791), 4 Term Rep. 382. 

Annotationa : — Consd. Egyptian Bonded WarehouseB Co. v. 
Yeyasu Goshl Kaisha, [19221 1 A. 0. 111. Refd. The St. 
Tudno, [1918] P, 174. Mentd. Gare v. Gapper (1803). 3 
East, 472 ; Gould v. Gapper (1804), 6 East, 346 ; Veloy 
t). Burder (1841), 12 Ad. & Bl. 265 iRe Applodore Com- 
mutation (1846), 8 Q. B. 139 ; Wadsworth v. Spain 
(Queen), De Haber v. Portugiil (Queen) (1861). 17 Q. B. 
i71 ; R. V. Greenwich County Court Judge (1888), 60 
L. T. 248. 


942. .] — The Nostra Signora De Los 

Angelos (1801), 3 Ch. Rob. 287 ; 106 E. R. 
466. 

948. .] — Stevens v, Bagwell, No. 946, 

post, 

944 , .] — Proceeds of capture by a con- 

joint British & Sicilian force, not distributable 
as prize, without a sentence of condemnation. 
— Re Anglo-Sicilian Captures (1835), 3 Hag. 
Adm. 192 ; 166 E. B. 377. 

945. Captors have possessory right — Of qualified 
nature.] — ^In regai*d to the general law, no property 
of any prize vests in the captors until condemna- 
tion. All prize of war vests originally in the 
state, or in its great representative, wherever 
representation resides, till it is granted to the 
captor ; & the possessory right, as was observed 
by one of the advocates, is only sub modo (per 
Cub.), — The Lucrbtia (1778), Marr. 227 ; 166 
E. R. 62. 

Capture of British ship — Right of foreign pur- 
chaser.] — See Sect. 6, sub-sect. 2, post. 


Sub-sect. 2. — ^After Condemnation. 

946. Property passes — As from date of capture.] 

— ^No interest completely vested in prize before 
condemnation ; but upon condemnation it is 
considered the property of the captor from the 
time of the capture. The Crown in prize grants 
puts what is strictly bounty upon the footing of 
right. — S tevens v, Bagwell (1808), 16 Vcs. 139 ; 
33 E. R. 707. 

Annotations: — Consd. Alexander w. Wellington (1831), 2 
Russ. & M. 36. Apld. Anderson v. Marten, [19071 2 
K. B. 248. Mentd. Stanley e. Jones (1831), 7 Bing. 309 ; 
Reynell v. Sprye, Spryo v, Roynell (1862), 1 Do G. M. & G. 
65(1 ; Wlllock v. Noble (1875), L. R. 7 H. L. 580 ; James 
V. Kerr (1889), 40 Oh. D. 449. 

947. If condemnation before competent 

court — & prize lawful.] — To trespass for taking 
a ship, a plea that deft, was the captain of a man 
of war, & that he took her on the high seas as a 
prize, & carried her into a port abroad, where 
she was condemned in the Admlty. Ct. as prize, 
is no justification ; for it does not appear that she 
was lawful prize ; or before whose ct., or by what 
judge she was condemned. — ^B eake v, Tirrell 
( 1688), 1 Show. 6 ; Garth. 31 ; Comb. 120 ; Holt, 
K. B. 47 ; 89 E. R. 411 ; sub nom. Beak r. 
Thyrwhtt, 3 Mod. Rep. 194. 

Annotation : — ^Mentd. Omychund v. Barker (1744), 1 Atk. 21, 


Sub-sect. 3. — Condemnation op British 
Ship. 


Ses Sect. 6, sub-sect. 2, post. 
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SBOX. 4.— CONCLUSIVENESS OF SENTENCE. 

048. Sentence of English court— As to fact of 

capture.]~The sentence of the Ct. of Admlty. 
condemning certain goods as captured from the 
enemy, is conclusive evidence that they were so 
captured.— Stirling.^. Vaughan (1809), 2 Camp. 
226 ; 170 E. R. 1137, N. P. ; auhsequent proceed’ 
ingSf 11 East, 619. 

949. As to engagement of ship In Illegal 

transaction.] — (1) A sentence of condemnation of 
a neutral, by a British Vice- Admlty. Ct. abroad, is 
sufficient evidence, from which to presume that 
the ship condemned had been engaged in some 
illegal transaction ; though the ground of con- 
demnation do not appear in the sentence. 

(2) A neutral meeting by a^eement a Biitish 
vessel, for the purpose of receiving gunpowder & 
arms, is illegal, though the latter should have had 
a licence to export them for the purposes of trade. 
— Gibson v. Mair (1813), 1 Marsh. 39. 

Sentence of foreign court.] — See Conflict of 
Laws, Vol. XI., pp. 465, 406, Nos. 1202-1214 ; 
Estoppel, Vol. XXI., pp. 154-156, Nos. 165- 
190 ; Insurance, Vol. XXIX., pp. 182-184, Nos. 
1404-1423. 


Sect. 5.— DETENTION OF MERCHANT SHIPS 
IN UEU OF CONDEMNATION. 

See Hague Convention, 1907, No. 6, Arts. 1-4. 

950. What are merchant ships — Racing yacht.] 
— ^A racing yacht is not a merchant ship within 
the Hague Convention, No. 6, Arts. 1, 2 (1), & 
consequently is not entitled to the immunity 
from confiscation accorded to merchant shii>s 
thereunder. An enemy racing yacht seized in a 
British port immediately upon the outbreak of 
war is, therefore, subject to condemnation as 
prize according to the ordinary rule applied to 
enemy property seized in port. — The Germania. 
[1917] A. C. 375 ; 86 L. J. P. 94 ; 110 L. T. 362 ; 
33 T. L. R. 273 ; 6] Sol. Jo. 444 ; 13 Asp. M. 1.. C. 
588, P. C. 

Annotaiion : — Apld. Procurator In Egypt v. Doutschon 

Kohlen Depot GesellBchaft, [1919] A. C. 291. 

961. Coaling vessels.] — Enemy tugs & 

lighters employed in coaling ships in the Suez 
('anal & its ports of access are not witliin tlie 
Hague Conventions, No. 6, Arts. 1, 2, or No. 11, 
Art. 3, not being “ merchant ships ” — {navire de 
commerce), nor “ vessels exclusively engaged in 
local navigation,” & are not immune from seizure ; 
& a seizure arranged on shore by consent is not 
the ” exercise of a right of war in the canal ” 
within Art. 4 of the Suez Canal Convention, 1 888 ; 
&, being enemy property lawfully seized in port, 
they are liable to condemnation. — Procurator 
IN Egypt v. Deutsches Kohlen Depot Gesell- 
SCHAFT, [1919] A. 0. 291 ; 88 L. J. P. C. 37 ; 120 
L. T. 102 ; 35 T. L. R. 159 ; 14 Asp. M. L. C. 384, 
P. C. 

AnnotoMons : — Apld. Re The Anlchab, [1919] P. 329. Reid* 

The Orteric, [1920] A. C. 724 ; The Blonde, [1922] 1 A. O. 

313. 

952. Enemy ships in British port at outbreak 
of war.] — The St. Tudno, No. Ill, ante, 

953. Permission to leave within days of 

grace — Inability to leave through unavoidable cir- 
cumstances.] — The R. C. Rickmers (1914), Times, 
Sept. 25. 

954 . What are unavoidable 

cireumstances.] — (1) An enemy merchant ship is 
not entitled to receive an unconditional pass 
under Art. 1 of the Hague Convention No. 6 of 
1907, & conditions attached to the offer of a pass 


which are manifestly reasonable do not invali- 
date it. 

(2) The expression force majeure'' in Art. 2 
has reference to circumstances which render the 
ship unable to leave the port within the days of 
grace allowed her, & does not include the circum- 
stance that the owners have not provided the 
master with sufficient funds to continue the 
voyage. — The Concadoro, [1910] 2 A. C. 199 ; 
85 L. J. P. C. 156 ; 114 L. T. 962 ; 32 T. L. R. 
465 ; 13 Asp. M. L. C. 355, P. C. 

Annotations : — As to (1) Refd. The Plndos, The Helgoland. 
The Rostock (1916). 32 T. L. R. 489. Oenerally, Mctttd. 
Lebeaupin v. Grispin, [1920] 2 K. B. 714. 

965. .] — Upon the out- 

break of war an enemy ship was seized in a port 
of New South Wales ; her papers & charts were 
removed, & a watchman placed on board. After 
the seizure a proclamation was made gi'onting 
enemy ships a period in which to depart. The 
master was not informed by the proclamation, 
or otherwise, that upon his applying for a pass 
the ship would be put in a position to depart : — 
Held : the sliip was unable to leave by ” circum- 
stances beyond its control,” force majeure, within 
the Hague Convention No. 6, Art. 2, & conse- 
quently was not liable to condemnation. — The 
Turul, [1919] A. C. 515 ; 88 L. J. P. C. 43 ; 120 
L. T. 893 ; 35 T. L. K. 217 ; 14 Asp. M. L. C. 
423, P. 0. 

Annotation : — Reid. The Blonde, [1922] 1 A. C. 313. 

966. Doubt as to liability to con- 

demnation — Detention until further order.] — ^By 
Art. 1 of the Hague Convention, 1907, No. 6, 
relative to the status of enemy merchant ships 
at the outbreak of hostilities, it is stated to be 
desirable that such a ship belonging to one of the 
belligerent powers in an enemy port should be 
allowed to depart within a reasonable number of 
days of grace, & by Art. 2, if, owing to circum- 
stances beyond her control, the merchant ship 
has been unable to leave the enemy port within 
that period, or has not been allowed to leave, 
the vessel may not confiscated but merely 
detained. 

A German vessel arrived at the East Bute Dock, 
Cardiff, on Aug. 4, 1914, some hours before the 
outbreak of hostilities between Great Britain & 
Germany. Slie was, on the following day, 
detained by the ('ollector of ('ustoms, & a writ 
was subsequently issued by thc^ Procurator General 
for her condemnation: — Held: the vessel was 
properly seized by the officers of the Crown, but 
in view of the difficulty of ascertaining whether 
any days of grace had been agreed upon by Ger- 
many, the vessel would, on the application of 
counsel for the Crown, be detained by the marshal 
until further order, with libeity to apply & all 
questions of costs reserved. — The Chile, [1914] 
P. 212 ; 84 L. J. P. 1 ; 112 L. T. 248 ; 31 T. L. R. 
3 i 58 Sol. Jo. 852 ; 12 Asp. M. L. C. 598. 
Annotations : — ^Apld. The Tommi, The Hothersand. [1914] 
P. 251. FoIId. The St. Tudno, [1916] P. 291. Apprvd. The 
Gutonfels, [1916] 2 A. C. 112 ; The Prinz Adalbert, [1918] 
A. C. 600. Consd. The Blonde. [1922] 1 A. C. 313. Reid. 
The Marie Glaesor. [1914] P. 218 ; The Germania, [1916] 
P. 5 ; Horlock v. Beal (1916), 114 L. T. 193 ; TheMtti 
(1918), 34 T. L. R. 582. Mentd. The Mogilofl (No. 2), 
[1022] P. 122. 

957. .] — Art. I. of Conven- 

tion No. 6 of the Hague Convention, 1907, provides 
that ” when a merchant-ship belonging to one 
of the belligerent powers is at the commencement 
of hostilities in an enemy port, it is desirable that 
it should be allowed to depart freely, either 
immediately or after a reasonable number of days 
of grace, & to proceed, after being furnished with 
a pass, direct to the port of domination or any 

T T 2 
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Sect 6. — Deteniion of imrchant ships in lieu of con- 
dcmnation. Sect. 6t Sub-sect 1.] 

other port indicated to it. The same principle 
applies in the case of a ship which has left its 
last port of departure before the commencement 
of the war & has entered a port belonging to the 
enemy wliile still ignorant that hostilities have 
broken out.” i^t. 2 provides that ” a merchant- 
ship which, owing to circumstances beyond its 
control, may have been unable to leave the enemy 
port within the period contemplated in the pre- 
vious article, or which was not allowed to leave, 
may not be confiscated. The belligerent may* 
merely detain it, on condition of restoring it 
after the war, without payment of compensation, 
or he may requisition it on condition of paidng 
compensation.” 

A German merchant ship arrived at Port Said 
on Aug. 6, 1914, in ignorance that hostilities had 
broken out between Great Britain & Germany. 
Prom Aug. 6 to Aug. 14, she was not free to leave, 
but on Aug. 14 she was told that she could go if she 
liked. She neither asked for, nor was off ered, a pass, 

remained in port until Oct. 13, when the Egyptian 
Govt, took possession of her. On Oct. 10 she was 
taken out to sea & conducted to a British cruiser, 
whidh seized her as prize. These events took place 
before war was declared between Gt. Britain & 
Turkey & before Egypt had been declared a British 
Protectorate : — Held : after the outbreak of war 
between Great Britain & Germany, Port Said, 

» as regards Germany, was an enemy poH ; essuming 
that the Convention applied to Egypt & was 
operative at the time, the q lestion wheth(‘T Art. 2, 
or any part of it, was obligatory, or whether, if 
the course referred to as ” desirable ” in Art. 1 
were not taken, 2 had any application to an 
enemy vessel which found itself in an enemy port 
at the outbreak of hostilities, or which subse- 
quently entered without knowledge of the out- 
break of hostilities, was a question of law arising 
on an international document involving a reci- 
procal obligation performable only at the end of 
the war ; therefoi*e the vessel must be detained 
until further order, leaving the ultimate rights 
between the parties to be determined afUiV the 
war.— The Gutenfels, [1910] 2 A. C. 112 ; 60 
Sol. Jo. 477 ; 2 P. Cas. 36 ; sub nom. T^e Guten- 
fels, The Barenfels, The Derfplinger, 85 
L. J. P. 0. 146 ; 114 L. T. 053 ; 32 T. L. R. 433 ; 
13 Asp. M. L. C. 346, P. C. ; affg., 1 P, Cas. 643. 


Annoiaiion ;-~ApId. The Achaia (1016), 85 L. J. V, O. 1.55; 
The Concadoro (1016), 32 T. L. Jl. 465. Distd. The 
Gemanla, U»17] A. C^375. Rrfd. The Eumaeus (1015), 
Tho Marquis Bacqijohem, [1016] 2 A. C. 
9 Hostock, [1016] 


•] — The preamble to 

the Sixth Hague Convention states tliat the con- 
tracting parties ** anxious to ensure the security 
of intematioi^l ^ commerce against the surprises 
of ww, & wishing, in accordance with modem 
practice, to protect as far as possible operations 
undertaken in good faith & in process of being 
carried out before the outbreak of hostilities, have 
I’esolved to conclude a. Convention to this effect.” 
By Art. 1 of the Convention it was stated to be 
desirable that a merchant ship in an enemy port 
at the outbreak of hostilities should be allowed to 
depart freely either immediately or after a reason- 
able number of days of grace ; & by Art. 2, that 
ii! circumstantes beyond her control, 

® ^pt been able to leave the port 

within that period, or had not been allowed to 


leave she might not be confiscated but merely 
detained. 

On Aug. 3, 1914, a German liner bound from 

having heard of the outbreak of war betw^^’ 
France & Germany, put into Falmouth for orders. 
On the morning of Aug. 4, the master was told by 
the customs authorities that his vessel would not 
be allowed to leave. About 4 p.m. on that day 
he was told that the vessel was unconditionally 
released, but no steps were taken by the master 
indicating an intention to leave. From 11 p.m. 
on Aug. 4, a state of war existed between Great 
Britain & Germany ; on the following morning 
the vessel was seized as prize. She was subse- 
quently condemned on the ground that the Con- 
vention did not apply, as the vessel had entered 
the port in order to avoid French cruisers & not 
for any commercial purpose : — Held : their Lord- 
ships not proposing to decide at the present time 
what was the effect of the preamble of the Sixth 
Convention upon Arts. 1 & 2 an order should be 
advised similar to that in 7'he Chile^ No. 956, an/c, 
so as to preserve all rights intact until the conclu- 
sion of the war. — The Prinz Adalbert, [1918] 
A. C. 500 ; 87 L. J. P. 145 ; 118 L. T. 101 ; 34 
I T. L. R. 229 ; 14 Asp. M. L. C. 298, P. 0. 

Annoiaiiom Tho Blonde (1922), 126 L. T. 769 ; 

The Mogilolf (No. 2), [1922] P. 122. 

959. Imposition of reasonable con- 

ditions.] — The Concadoro, No. 954, ante. 

960. Act of grace.] — In the absence 

of reciprocal agreement to the contrary, merchant 
ships of a belligerent found in an enemy port at 
the outbreak of hostlHties are subject to confisca- 
tion ; & the practice whereby in modern times 
such ships have been allowed to depart freely 
within a given fixed time, as provided by Hague 
Convention No. 6, 1907, constitutes an act of 
grace & not a rule of international law obligatory 
upon all civilised states. — The Marie Leon- 
hardt, [1921] P. 1 ; 90 L. J. P. 113 ; 37 T. L. R. 
24. 

AnnoicUion : — Apld. The Blonde, [1921] P. 155. 

961. Refusal to leave.] — ^A merchant 

ship, which was in an enemy port at the outbreak 
of hostilities, was given a reasonable time to 
leave tho port, & was offered a pass to a neutral 
port, but elected not to avail hei*self of it, but to 
rc^main where she was : — Held : she was not pro- 
tected by Arts. 1 & 2 of tho Hague Conference, 
1907, Convention No. 6, & was liable to confiscation 
& condemnation as prize. — The Achaia, [1916J 
2 A. C. 198 ; 85 L. J. P. C. 155 ; 114 L. T. 956 ; 
13 Asp. M. L. C. 349 ; 1 P. Cas. 242, P. C. 

Annotation : — Refd. The PindoH, The Helgoland, Tho Ros- 
tock, [1916] 2 A. C. 193. 

962. Ship lying ip open roadstead — Within 

limits of fiscal port.] — Arts. 1 & 2 of Convention No. 

6 of the Second Hague Peace Conference, 1907, 
relative to the status of a belligerent merchant 
ship in an enemy port at the outbreak of hostili- 
ties, are applicable only to vessels within a ” port ” 
in the ordinary mercantile sense of the word, & 
have no application to vessels merely within the 
limits of a fiscal port. — The Belgia, [1916] 2 
A. C. 183 ; 85 L. J. P. 106 ; 11^ L. T. 957 ; 32 
T. L. R. 435 ; 60 Sol. Jo. 457 ; 13 Asp. M. L. C. 
350 ; 2 P. Cas. 32, P. C. 

AnnotaAon Eefd. The Prinz Adalbert, [19161 P. 81. 

963 . Ship entering with knowledge of war 

— ^Knowledge gained from enemy warship.] — ^A 
merchant vessel belon^ng to a belligerent power 
which enters an enemy port with knowledge that 
hostilities have broken out is subject to condemna- 
tion, although she has derived that knowledge 
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from an enemy vjrarship which lias allowed her to 
proceed on her voyage. 

An Austrian vessel which, after being stopped 
at sea by a British warship & told of the outbreak 
of hostilities, was allowed to continue her voyage, 
entered the Port of Suez, apparently in the belief 
that it would be treated as a neutral port. She 
was prevented from entering the canal & was 
detained. Subsequently she was taken out to 
sea & conducted to a British warship which seized 
her as prize : — Held : the vessel must be con- 
demned. — T iib Makquis Bacquehem, [1910] 2 
A. C. 186 ; 85 L. J. P. C. 151 ; 114 L. T. 958 ; 32 
T. L. B. 462 ; 13 Asp. M. L. O. 351, P. C. 

964. Ship or cargo of power not signatory to 
article of convention.] — T he Maihe GixAJEser, No. 
1106, post 

965. .] — Apart from international con- 

vention, enemy merchant sliips, captured on the 
high seas in ignorance of the outbreak of hostili- 
ties are liable to condemnation. Art. 3 of Con- 
vention No. 6, of the Hague Conference, 1907, 
which provides for the detention, instead of con- 
flscation, of enemy vessels which left their last 
port of departure before the commencement of 
war & are (mcountered on tlie liigh seas wldle 
still ignorant of the outbreak of war, has no 
application to German vessels, the German Empire, 
when signing the convention, having refused its 
assent to this Art. — T he Peukeo (1914), 84 
L. J. P. 149 ; 112 L. T. 251 ; 58 Sol. Jo. 852 ; 
12 Asp. M. L. C. 600. 

Annotation Refd. The Mario Glaesor (1914), 112 L. T. 251. 

966. .J — The Marquis Bacquehem, No. 

963, ante, 

967. .]— After war had broken out between 

Great Britain Germany, a German merchant 
vessel was seized by one of His Majesty’s ships 
of war & taken, with her cargo, owned by Austrian 
subjects, into Plymouth. A writ was issued 
against the cargo some hours before the outbreak 
of hostilities between Gi’eat Britain Austria, & 
a second writ was sub.sequently issued against 
the cargo wliich remained in the custody of the 
customs authorities until, by consent, sold by the 
Marshal & the proceeds paid into ct. : — Held- : 
the goods, or their proceeds in ct., must be con- 
demned as good & lawful prize, for the goods were, 
& were intended to be, held by the authorities on 
behalf of the Crown after the outbreak of war 
between Great Britain Austria-Hungary, A, 
therefore, although unlivered from the vessel in 
port, these goods W'ere subject to seizure, & must 
be regarded as enemy property not protected by 
the Hague Convention No. 6, as Germany had 
declined to accede to Art. 3 in respect to the pro- 
tection to be iifforded to a merchant ship, A article 
is supplemented by Ar t. 4 in respect of the cargo. — 
The Schlesien, [1916] P. 225 ; 86 L. J. P. 14 ; 
115 L. T. 555 ; 13 Asp. M. L. C. 510. 

Anntdalions : — Distd. The Ortcric, 1 1920 j A. C. 724. Rofd. 

The Palm Branch, [1919] A. C. 272. 

968. Preservation of property detained.] — The 

Hans Hemsotii (1914), Times, Nov. 24. 


Sect. 6.-~C0NDEMNAT10N OF BRITISH SHIPS. 

Sub-sect. ].~In What Court. 

969. Court of capturing country — Ship taken to 
neutral port.] — The Comet (1804), 5 Ch. Rob. 285 ; 
165 E. R. 778. 

970, ,] — This case involves a question 

as to the validity of sentences of condemnation 
pronounced in a belligerent country on prizes 
carried into neutral ports. ... It appeared to 


me that the acknowledged practice of this country 
must have the effect of making those sentences 
valid, whilst that practice continued. For there 
could be no equity on which we could deny the 
validity of that title to neutrals purchasing of the 
enemy, at the same time that they were invited 
to take them from ourselves (Sib Wibtjam Grant). 
— The Henrtck A Maria (1807), 6 Ch. Rob. 138, n. ; 
165 E. R. 878, P. C. ; ajfg, (1790), 4 Oh. Bob. 43. 


Annotations : — Refd. The Comet (1804), 5 
The Puiis^irna Conception (1806), C Ch. Rob. 45 ; The 
Gauntlet (1871), L. R. 3 A. & E. 381 ; R. V. Keyn (1876), 
2 Ex. D. 63. 


971. Consular court — Enemy consul In neutral 
country.] — ^A sentence of condemnation of a 
British ship, which had been captured by a French 
privateer, A carried into Bergen, in Norway, by 
the French consul at Bergen, is an illegal sentence i 
If after such a sentence, the owner repurchase his 
ship at a i>ublic auction at Bergen, he cannot 
recover the money so paid from the underwriter. 
Such a contract is a ransom, A illegal. — Havelock 
V. Rockwood (1799), 8 Term Rep. 268 ; 101 B. R. 
1382. 


972. .] — The Flad Oyen, No. 035, 


ante. 


973, Condemnation sustained by 

court of belligerent country.] — (1) Condemnation 
in Norway before a French consul, invalid, not 
helped by a sonUmcci of a Ct. of Prize in the enemy’s 
country, decreeing restitution to the neutral 
claimant, on the circumstances of a subsequent 
capture. 

Among the many nov^olties that the French have 
introduced into the world, the condemnation of 
prize vessels in neutral x>oris, under the authority 
of consular courts sitting then*, is not the least 
'extraordinary. These condemnations, sustained 
by the tribunals of France, may be good A valid 
against French subjects on a second capture by 
FYcncli cruisers or in any other way in which they 
may come before them in transactions amongst 
their own subjects as considered by the law of 
their own country, but they are not binding on 
other countiies. . . . There is nothing to show 
that the reversal of the second condemnation, 
passed upon any ground, that liad a connection 
with the first condemnation in Norway, or, that 
aflinned tliat sentence, ujion any view of its 
particular merits. If it affirmed it in any manner, 
I i)resume it would do so, only on the general 
ground, tliat these consular condemnations were 
to be sustained ; in which it would be just as 
good, as that condemnation, A no bettor. But 
in truth, I presume it must have turned upon other 
questions, totally foreign to it ; it never coidd have 
been, t hat the validity of such a condemnation had 
been disallowed by the infc'rior French ct., so as 
to nuike it necessary for the superior tribunal 
to support it by a reversal. I think, therefore, 
that these second proceedings in Franco add 
nothing to the real authority of the ftret proceed- 
ings in Norway ; A as those proceedings cannot 
sustain the title of the neutral purchaser, I must 
overrule Ids protest, A admit the claim of the 
original proprietor (Sir William Scott). 

(2) As to ordimiry repairs, the ct. does not usually 
take any notice of them, the use of the ship being 
set off against them. . . . The proper rule for the 
registrar A merchants to pursue, would be to 
consider the quantum oi the improved state in 
which the sliip comes into the hands of the original 
proprietors. As to that part, it is not a restitution 
to them, but a new acquisition (Sir William 
Scott).— The Kierlighett (1800), 3 Ch. Rob. 
96 ; 1 Eng. Pr. Cas. 258 ; 165 E. R. 399. 
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Sect 6 . — Coridemnation of Britieh ships : Svb-sects. 

1 (fc 2. PaH IX. Sect, ' 1 : Sub-sect. 1, A.] 

974 , .] — The ship had been 

carried into Leghorn, where the French consul 
assumed a jurisdiction, & passed a sentence of 
condemnation on the ship & cargo. If the matter 
had rested there, on the validity of the consular 
sentence at Leghorn, this ct. . . . would not have 
held that title to be suJBflcient. But there has been 
also a sentence of the Conaeil des Prises at Paris ; 

, . . the Conseil des Prises at Paris, as now 
constituted, is a ct. of original jurisdiction, & also 
a ct. of appeal. It exercises a power of evocation, 
by wliich it can call before it causes from the 
inferior cts., which appear to exercise but a very 
limited jurisdiction. . . . Here, cases of common 
condemnations . . . pass on a view of the evidence 
of the case. Tlie enemy proprietor is necessarily 
absent by operation of law, & yet the sentence is 
completely valid, as well against him as against 
all the world. ... It is said that the claimant, 
having purchased under the original sentence, 
cannot cure the defect ot that title by a subsequent 
sentence, passed after many changes of property, 
& when the vessel herself was no longer amenable, 
as a subject of prize proceedings, to the juris- 
diction of the beUigerent country, I cannot accede 
to th^t position. In our cts. it happens unavoid- 
ably, as to ships taken in the East Indies, that 
long before the case comes to the adjudication, 
the property may have passed to other hands. 
If the title is impeached before the sentence takes 
place, it may be vitiated ; but when a valid 
sentence comes, it must be c» »nsidered as operating 
retroactively, so as to rehabiutate the former title. 
A valid sentence has confirmed the title before 
any objection had been taken to it, & that title, 
derived from the original purchaser, has been 
properly conveyed to the neutral claimant (Sir 
WILLIAM Scott). — ^The Falcon (1805), 6 Oh. Hob. 
194 ; 105 E, B. 899. 

An7wt(Ui(m : — Coxisd. Tho Mowe, [1915] P. 1. 

975, Effect of Intervention of 

peace.] — The Schoone Sophie (1806), 0 Oh. Rob. 
138 ; 106 E. B. 878. 

976, Court of Admiralty in neutral country- 
sitting under commission from belligerent power.] — 

The sentence of a Ct. of Admlty., sitting under a 
commission from a belligerent power, in a neutral 
country, will not be recognised in our cts. ; & 
that is to be considered a neutral country for tliis 
purpose, in which the forms of an independent 
neutral governfnent are preserved, although the 
belligerent may have such a body of troops 
stationed there, as in reality to possess the sovereign 
authority. — Donaldson v, Thompson (1808), 1 
Camp. 429 ; 170 E. R. 1010, N. P. 

AnnmaHcms : — Refd. Hobbs v. Honning (1865), 5 Now Rep. 

406. Mentd. Cremidi v. Powell, Tho Geraslmo (1857), 

11 Moo. I». C. C. 88. 


Sub-sect. 2. — Bights op Purchaser. 

977. Valid sentence of condemnation.] — The 
Betsy (1800), 2 Oh. Rob. 210, n. ; 166 E. B. 291. 
Arinotation : — ^Apld. Oddy v. Bovill (1802), 2 East, 473. 

978. .] — Condemnation in France of a 

British ship, taken by a French privateer into a 
Spanish port, & lying there at the time of con- 
demnation, held valid. 

In such cases there is nothing to prevent the 
government from proceeding to that last act of 
hostility ; there is a common interest between 
them on the subject; & both govts, may be 
presumed to authorise any measures conduct^ to 


give effect to their arms, dt to consider each 
other’s ports as mutually subservient. I am 
therefore inclined to hold such a condemnation 
sufficient, in regard to property taken in the course 
of the operations of a common war. As the facts 
of purchase aptrear to be sufficiently proved on the 
farther proof that has been exhibited, I shall decree 
restitution of this ship for the claimants (Sir 
William Bcott). — The Christopher (1799), 2 
Oh. Bob. 209 ; 1 Eng. Pr. Cas. 225 ; 105 E. B. 
291. 

AnnotcUion : — Oonid. Oddy r. Bovill (1802), 2 Eant, 473. 

979. British character divested.] — The 

vessel was captured, & carried into a port of the 
enemy, by winch act duly pursued, the best title 
in the world might be extinguished, & by which a 
strong groimd of presumption is laid that the right 
of the former proprietor has, in fact, been legally 
divested, in a regular & effective manner, for the 
presumption is, that being so carried, the vessel 
was subjected to a legal condemnation. Under 
these circumstances, I think the former proprietor 
is not at liberty to take on himself the character 
of owner until he can prove his title has not been 
legally divested. . . . When the case comes to 
proof, he says, . . . I will call upon the other side, 
to make out every step of the purchase, & the 
onus lies with him. Certainly it does not, under 
such circumstances, but if it did, there is a biil 
of sale on board, & a sentence of condemnation 
in the Prize Ct. of France, proof sufficient to 
establish a good title in all ordinary cases, even of 
prize. It would be going beyond the bounds which 
this Instance Ct. of Admiralty has hitherto pre- 
scribed to its practice, to call on claimant to support 
the primd facie evidence of a good title, which is 
already exliibited (Sir William Scott). — ^The 
Countess of Lauderdale (1802), 4 Ch. Bob. 
283 ; 105 E. B. 613. 

980. .] — If under the authority of a 

sentence in the enemy’s Ct. of Prize there has been 
a sale of the vessel to a neutral, that sale which 
transfers the property to the neutral purchaser 
will bar the claim of the original British owners 
against the neutral holder (8m William Scott). 
— The Cornelia (1810). 1 Edw. 244 ; 105 E. B. 
1097. 

981. .] — The Purissima Conception, 

No. 1417, post, 

982. .] — British ship captured by 

the French, & carried to Spain & condemned. 
Afterwards seized by the Junta as French property 
& sold.. Title of purchaser good against former 
British owner. — The Victoria (otherwise The 
Alfred the Great) (1809), Edw. 97 ; 105 E. B. 
ia46. 

988. Sentence of condemnation by Incompetent 
court.] — Havelock v. Rockwood, No. 971, ante. 

984. .] — The Flad Oyen, No. 935, ante, 

985. ,] — ^Thb Kibrlighett, No. 973, ante, 

986. Effect of Intervention of peace.] — 

The Schoone Sophie (1805), 6 Ch. Rob. 138; 
165 E. R. 878. 

987. Subsequent validation by competent 

court — No objection to title before confirmation.] — 

The Falcon, No. 974, ante, « 

988. No condemnation.] — Amelioration, as to 
ships purchased under an illegal title, without 
condemnation, allowed under the circumstances of 
the case. Notice that such allowance will not be 
continued. 

Neutral merchants must observe, that this is an 
allowance which the court will not think itself 
bound to continue, after the invalidity of these 
titles has been so generally made known by the 
decrees of this com*t, & of the Superior (3ourt. 
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If persons will accept ships in this manner, after 
Bucn a notice, it must be at their own peril that 
they proceed to lay out money upon a title so 
notoriously invalid {per Cun.)* — The Nostba db 
CONCBICAS (1804), 6 Oh. Rob. 294 ; 165 E. R. 781. 

989. No sentence by any competent court.] — 
The seizure & sale of a vessel by a neutral state, no 
sentence of condemnation by any competent ct. 
being shown does not change the property. — 
Wilson v. Forster (1815), 6 Taunt. 25 ; 1 Marsh. 
425; 128E. R. 941. 

990. Civil condemnation & sale during peace — 
Subsequent hostilities — Right of former owner on 
capture.] — Restitution to former British owners 
under Prize Act is confined to captures during the 
war ; not to be extended to a vessel, confiscated 
in time of peace, for a violation of the revenue laws 
of France. 


It is not in the power of the ct. to give this relief. 
The provisions of Prize Act apply to goods taken 
by the enemy as prize ; di^ct, with regard to 
such property, that, on recapture, it shall revert 
to the former British owner. This ship was seized 
for an ifileged violation of the revenue laws of 
France, in a thno of absolute &: entire peace. . . . 
The seizure & condemnation, in time of peace, will 
have the effect of working an entire defeasance 
of the British title ; & the ship must be condemned 
to the captor, as property of the enemy taken in 
the ordinary course of prize (Sir William Sooirr). 
— Tub .Ibunb Voyageur (1803), 5 Oh. Rob. 1 ; 
165 E. R. 676. 

991. Legal condemnation as title deed.] — Tub 
Flad Oybn, No. 935, ante. 

Capture & recapture — Salvage claim by original 
owner .] — See Part XII., post. 


Part IX. — Jurisdiction of Prize Courts. 


Sect. 1.-~HIGH COURT OF JUSTICE. 

Sub-sect. 1. — Nature of Jurisdiction. 

A. Exclusive Jurisdiciion, 

See Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), ss. 23, 56 (3). 

992. General rule.] — Where the Admlty. has 
jurisdiction, their sentence binds the party, & at 
common law, ct. must take it according to their 
determination, — Broom’s Case (1697), 1 Salk. 32 ; 
91 E. R. 34 ; suh nom, R. v. Broom, 5 Mod. Rep. 
340 ; 12 Mod. Rep. 134 ; Oaith. 398 ; suh nom* R. 
V* Brome, Comb. 444. 

Annotations : — Refd. Shonnoiilin v. Sande (1(597), 1 Ld. 

Kayni. 271 ; Le Caux v. Eden (1781), 2 Doug. K. 15. 594. 

993. .] — Key & Hubbard v. Pearse 

(1 742 ), cited in 2 Doug. K. B. at p. 606 ; 99 E. R. 381 . 
AnnataiUm.8 : — Consd. Le Caux v. Eden (1781), 2 Doug. 

K. B. 594 ; Netherlands American Steam Navigation Co. 

V. Procurator (Jenoral, [1926] 1 K. B. 84. Reid. Ex p. 

Lynch (1816), 1 Madd. 16. 

994. .] — Many persons, in the same case, 

under the same circumstances, upon the same 
ground, have severally applied for a prohibition, 
to stop the judges of the Admlty. from proceeding 
upon a monition, issued in the usual form, in order 
to the condemnation of goods, wares, merchandises, 
arms, stores & ammunition, taken & seized, by his 
Majesty’s land & sea forces, under the command, of 
Admir^ Rodney &> General Vaughan, at the island 
of St. Eustatius, & its dependencies, upon the 
surrender of the said island of St. Eustatius, & its 
dependencies, on or about Feb. 3, last ; & citing 
all persons to show cause, why they should not be 
pronounced to have belonged, at the time of the 
capture & seizure, to our enemies, & as goods of 
enemies, or otherwise liable to confiscation, be 
adjudged, & condemned as good & lawful prize. 

. . . The taking a ship upon the high sea is triable 
at law to repair pltf . in damages ; but a taking on 
the high sea, as prize, is not triable at law to repair 
pltf. in damages. The nature of the ground of the 
action, prize or not prize, not only authorises the 
Prize Ct., but excludes the common law. ... By 
the law of nations, & treaties, every nation is 
answerable to the other for all injuries done, by 
sea or land, or in fresh waters, or in port. Mutual 
convenience, eternal principles of justice, the 
wisest regulations of policy, & the consent of 
nations, have established a system of procedure, a 
code of law, & a ct. for the tried of prize^ Every 
country sues in these cts. of the others, which are 


all governed by one & the same law, equally known 
to each. The claimant is not obliged to sue the 
captors for damages, & undergo all the delay & 
vexation to which he may think himself liable, if 
he sues by a form of litigation, of which he is totally 
ignorant, & subjects his property to the rules & 
authority of a municipal law, by which he is not 
bound. . . . We are all of opinion, that the rule 
should be discharged (Lord Mansfield). — Lindo 
V* Rodney (1782), 2 Doug. K. B. 613, n. ; 99 E. R. 
385. 

Annotations: — Consd. Authou v. Fishor (1782), 3 Douff. 
K. B. 166. Apid. Smart v. Wolff (1789), 3 Term Ilep. 
323. Consd. 'nio Corsican Prince, [1916] P. 195 ; The 
Roumanian, [1916] 1 A. 0. 124 ; The Zamora, [1916] 

2 A. C. 77 ; Re Certain (h*aft Captured on the Vlotoria 
Nyanza, [1019] P. 83. Retd. Monotone v. Gibbons (1789), 

3 Term Hep. 267 ; Camden v. Home (1791), 4 Term 
Itep. 382 ; TCx p. Lynch (1815), 1 Modd. 15 ; Schaoht v. 
Otter, The Ostsee (1855), 9 Moo. P. C. C. 150 ; Tho Aul- 
chab, [1921] P. 218 ; The Mario Loonbardt, [1921] P. 1 ; 
Tho Blonde, [1922] 1 A. C. 313; Netherlands American 
Steam Navigation Co. v. Procurator General, [1926] 1 
K. B. 84. Mentd. Bedroechund v. Elphlustono (1830), 
2 State Tr. N. S. 379 ; Ilemiiigton v. Dolby (1844), 9 
Q. B. 176. 

995. .] — It is established upon tho 

authority of a regular series of decisions, that tho 
question of prize or no xirizo cannot bo tried at 
common law, but must bo irhsd before the judge of 
the High Ct. of Admlty. ; & that the jurisdiction 
depends not upon the locality, or upon the parties, 
but upon the nature of the question, which is sucli 
as cannot be tried by any rules of the common law, 
but by a more general law, viz. the law of nations, 
which is administered by forms best adapted to 
the subject of its jurisdiction, & the interests of 
the parties. — Mitchell v. Rodney (1783), 2 Bro. 
Pari. Oas. 423 ; 1 E. R. 1039, H. L. 

996. .] — Tho Prize Cts., & C’ts. of Lords 

Comrs. of Appeals, have the solo & exclusive 
jurisdiction over tho question of prize or no prize, 
& who are tho captors, notwithstanding any of tho 
Prize Acts ; & if they pronounce a sentence of 
condemnation, adjudging also who are the captors, 
the cts. of common law cannot examine the justice 
or propriety of it, even though perhaps they would 
have put a different construction on the Prize 
Acts. The same Cts. have power to enforce their 
decrees. Therefore where the Lords Comrs. liad 
issued a monition after sentence to a navy agent, 
employed by persons supposed to be entitle to the 
prize, requiring him to bring the produce of it into 
Ot. to be distributed among the persons declared 
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Sect, 1 . — High Court of Justice: Sub-sect. 1, A. 

to be entitled by their sentence, this Ct. refused 
to grant a prohibition. — Camden (Lord) v. Home 
(1791), 4 Term Rep. 382 ; 100 E. R. 1076 ; affd. 
sub nom. Home v. Camden (Earl) (1706), 6 Bro. 
Pari. Cas. 203, H. L. 

Ann^m-Uma EsTPtlan Bonded Warehouses Co. 

v. Yeyasu GoshI Kaisha, [1922] 1 A. C. 111. Reid. The 

Gare v. Gappor (1803), 

3 East, 472 ; (louldtJ. Gapper (1804), 6 East, 345 ; Veley 

V. Burder (1841), 12 Ad. & ja. 265 ; Re Appledore Tithe 

Commutation (1845), 8 0. B. 139 ; Wadsworth u. Spain 

(Queen) (1851 . 17 Q. B. 171 ; R. e. Greenwich County 

Court Jud^ (1888), 60 L. T. 248. 

rJ. — of Admlty. will 

exercise a jurisdiction over a foreign ship rescued 
from the enemy, if there is any British subject 
concerned in the rescue who prays to be rewarded 
here. 

Although it is meritorious to rescue, by force of 
arms, from an enemy ; it is quite the reverse to 
rescue from a neutral, from whom the owner would 
have a right to claim costs & damages for an 
unjust seizure & detention. . . . British bom 
subjects returning to their own country [in an 
American ship], without any engagement or 
intention to go back to America, & without having 
any domicil there, & merely working their passage 
homeward on board this ship ... are not at all 
in the condition of American subjects ; neither 
are they so to be considered in this act, even if 
hired as mariners on board this American vessel ; 
for this act was no part of their general duty as 
^amen ; they were not bound by their general 
duty as mariners to attempt a rescue ; nor would 
they have been guilty of a desertion of their duty 
in that capacity, if they had declined it. It is a 
mcntorious act to join in such attempts ; . , . but 

it is an act perfectly voluntary, in wliich each 
individual is a volunteer, & is not acting as a part 
of the crew of the ship in discharge of any official 
duty either ordinary or extraordinary (Sir William 
ScoiT). 

(2) Salvage is a question of the jus geniiumy & 
materially diilerent from the question of a mariner’s 
contract ; wliich is a creature of the particular 
institutions of each country to be applied & 
construed & explained, by its own particular rules 
(Sir William Scott). 

... (3) I know no other definition of prize 
goods than that they are goods taken on the high 
seas, jure belliy out of the hands of the enemy ; & 
there is no axiom more clear than that such goods, 
when they comer on shore, may be followed by the 
process of tliis ct. In such cases the common 
law cts. hold they have no jurisdiction, & are even 
anxious to disclaim it. . . . If the goods are 
removed before proceedings are commenced they 
are still liable to be called in by a monition (Sir 
William Scott). 

(4) Being of opinion that M. [one of the British 
subjects in the American ship] was in reality a 
passenger, & that his services had been very 
instrumental in eftecting the rescue, the ct. pro- 
nounced that he should be rewarded equally with 
the master (Sir William Scott). — The Two 
Friends (1799), 1 Ch. Rob. 271 ; 1 Eng. Pr. Cas. 
130 ; 165 E. R. 174. ^ 

Annctat^ :^A8 to (1) Diltd. The Cosmopolite (1801), 3 

Johann IModerich 

ri Qi ai’ 1 Ooiisd. The Roumanian, 

Bedreeohund v. Elphinstone 

ida 

Inhibition refused, to judge 
of the Prize Ct., to enjoin him from proceeding in a 
case involving a question of prize. 

(2) It is clear • • » that the Prize Ct. has a sole 


& exclusive jurisdiction in all cases of prize 
(Plumer, V.-C.). 

(3) It is not necessary to determine how long 
the jurisdiction of the Prize Ct. continues after the 
cessation of hostilities. Undoubtedly, the Prize 
Ct. must, after the cessation of hostilities, have 
jurisdiction to determine upon captures made 
during the war (Plumer, V.-C .). — Ex p. Lynch 
(1816), 1 Madd. 16 ; 66 E. R. 6 ; sub nom. The 
Harmony, Coop. G. 326 ; 2 Dods. 78. 

999 . .] — (1 ) A custom’s officer having 

wron^ully seized a neutral vessel on her arrival 
at Leith, on the ground of an alleged breach of the 
blockade of Archangel, condemned in damages & 
costs. The general rule is “ that a party unjustly 
deprived of his property ought to be put as nearly 
as possible in the same state as he was before the 
deprivation took place.” 

(2) There is a distinction between commissioned 
& non-commissioned captors, & cts. are astute 
in discovering reasons to release commissioned 
captors from liability. 

(3) The only evidence produced of the date of 
the blockade is the Gazette, & that is only prirnd 
fade, not conclusive, evidence. 

(4) The sole jurisdiction in all matters concerning 
prize is vested in the High Ct. of Admlty. 

(5) More leniency with respect to claims must bo 
shown to a neutral than to a British subject. — 
The Elize (otherwise The Elise Wilhelmine) 
(1854), 2 Ecc. & Ad. 31 ; Spinks, 88 ; 2 Eng. Pr. 
Cas. 327 : 24 L. T. O. S. 170 ; 1 Jur. N. S. 95 ; 
164 E. R. 290. 

Anru)tation8 : — As to (1) Reid. The Loucado (1855), 2 Eoc. 

& Ad. 228, Aa to (2) Apprvd. Schacjht o. Otter, The 

Ostseo (18.55), 9 Moo. P. C. C. 1.50. Reid. The Caroline 

^1855), Spiuke, 252. QmercUly, Refd. The Edna, [1921] 


1000. No right of action at common law.] — 

Vanderwoodst V, Thompson (1780), cited in 2 
Doug. K. B. at p. 609 ; 99 E. R. 383. 

Annotations: — Consd. Lc Caux r, Eden (1781), 2 Doug. 

K. B. 594. Apld. Ex p. Lynch (1815), 1 Madd. 15. 

1001. .] — An action will not lie at common 

law for false imprisonment, where the imprison- 
ment was merely in consequence of taking a ship 
as prize, although the sliip has been acquitted. 

Admlty. has jurisdiction, not only of the question 
prize or not prize, but of all its consequences 
(Buller, J.). — Lb Caux v. Eden (1781), 2 Doug. 
K. B. 594 ; 99 E. R. 375. 

Annotatunis : — Apld. Faith v. Pearson (1815), 4 Camp. 357 ; 
Ex p. Lynch ri«15), 1 Madd. 15. Coasd. The Corsican 
Prince, [1916] P. 195. Refd. Smart v. Wolff (1789), 3 
Term Hop. 323 ; Newcastle v. Clark (1818), 8 Taunt. 
002 ; Ubicini v. Bligh (1832), 8 Bing. ,T35 ; Dobree v. 
Napier (1836), 2 Bing. N. C. 781 ; The Sylph (1867), 

L. k 2 A. & E. 24 ; Horlock v. Beal (1915), 85 L. J. K. B. 
602 ; The lloumanian, [1916 J 1 A. C. 124 ; Re Certain 
Craft captured on tho Victoria Nyanza, [1919] P. 83; 
Egyptian Bonded Warohousos Co. v. Yeyasu Goshi Kaisha, 
[1922] 1 A. C. Ill ; The Wilhelmina, [1923] P. 112 ; 
Netherlands American Steam Navigation Co. v. Pro- 
curator General, [1926] 1 K. B. 84. Mentd. Bedrcechund 
V. Elphinstone (1830), 2 State Tr. N. S. 379 ; Stockdalo 
V. Hansard (1840), 3 State Tr. N. S. 723 ; Houldou r. 
Smith (1860), 19 L. J. Q. B. 170; London Corpn. v. 
Cox (1867), L. R. 2 H. L. 239 ; Dawkins v. Paulet (1869), 
9 B. & S. 768. 

1002. ,] — Duckworth v. Tucker, No. 1523, 

post, 

1003. .] — A Frenclunan domiciled at Lisbon 

consigns a cargo which is his property to Nantes, 
under the name of a native Portuguese, who acts 
as ” neutralizer.” The ship being taken & brought 
into an English port, the cargo is libelled in the 
Ct. of Admlty. The Portuguese, with the privity 
of the Frenchman, claims it, & it is decreed to be 
delivered up to him as neutral property ; — Held : 
an action at law could not afterwards be maintained 
by the Frenchman against the Portuguese to re- 
cover the proceeds of the cargo. — D b Metton v. 
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UK MELLON u»iu}, Z Camp. 420; 170 E. R. 
1203, N. P. ; svbaequent proceedings, 12 East, 234. 

Annotation .•—Mentd. Bowes V, Foster (1858), 2 H. & N. 
779. 

1004. .] — Where a ship is bond fide seized 

as prize, the owner cannot sustain an action in a 
ct. of common law, for the seizure, though she be 
released without any suit being instituted against 
her; his remedy, if any, being in the Ct. of 
Admlty.— F aith r. Pearson (1816), 0 Taunt. 
439 ; 2 Marsh. 133 ; 4 Camp. 357 ; 128 E. R. 
1105. 

Anrwiaiiona The Athol (1842), G Jiir. 376 ; The 

Ctorsicau Prince, [1910] P. 195. 

1005. Prohibition will not lie.] — T ompson v. 
Smith (1667), 1 Sid. 320 ; 82 E. R. 1132. 

1006. .]— (1) The Ct. of K. B. will not 

grant a prohibition to the Ct. of Admliy. before 
appearance. 

(2) Qu, : whether the captain of a captured 
vessel who ransoms her at sea, & becomes hostage 
may libel in the Ct. of Admlty. against the ship & 
cargo for the payment of the ransom. — T bantor 
V. Watson (1703), 6 Mod. Rep. 11; 2 Ld.Raym. 
931 ; 1 Salk. 35 ; 87 E. R. 776. 

Annotations: — Generally, Refd. The Gralltudirie (1801), 3 

Ch. Roh. 240. Mentd. Polo v. Fitz^yerald (1750), Wllles, 

641 ; Yates v. Hall (1785), 1 Term Hep. 73. 

1007. .] — Key & Hubbard v. Peabse 

(1742), cited in 2 Doug. K. B. at i). 606 ; 99 E. R. 
381. 

Annotations: — Consd. Lo Oanx v. Eden 11781), 2 Donpr. 

K. B. 594 ; Ex Lynch (1815), I Madd. 15. Refd. 

Netherlands American Steam Navigation Co. v. Pro- 
curator Genori)], (1926] 1 K. B. 84. 

1008. .] — Lindo V. Rodney, No. 991, ante. 

1009. — Smart v. WoLfcT% No. 1056, 

post, 

1010. ,] — As to granting a prohibition, the 

argument supposes that the Admlty. is proceeding 
to condemn a vessel, as prize which was before 
vested in the Crown as contraband. Deft, here, 
by putting in liis claim denies her being forfeited 
as contraband, & therefore it is not open to him 
now to suggest in this motion anything which 
negatives his own defimcc. The only way in 
which the question could have been raised, would 
have been upon an application by the A.-G. for a 
proliibition ; but that has not been made {per 
Cur.). — ^A.-G. v. Appleby (1797), 3 Anst. 863 ; 
145 E. R. 1063. 

1011. ,] — Applt. from a decision of con- 
demnation by the Admiralty Ct. is not bound to 
adhere to the security given ; but may follow the 
property or the proceeds in the hands of an agent. 
The prize jurisdiction extends to the question, 
whether a person, who received & sold the property, 
received it as consignee for valuable consideration, 
or as prize agent. A prohibition therefore against 
a monition to bring in the property or the proceeds 
was refused. — T he Noysomhed (1802), 7 Ves. 
593 ; 32 E. R. 239, L. C. 

1012. .] — Ex p. Lynch, No. 998, ante. 

1013. Restraint by statute.] — When not re- 
strained by any statute, the Prize Ct. has absolute 
jurisdiction over prizes & all matters relating 
thereto. But that jurisdiction is now limited by 
statute. — T he Aina (1855), Spinks, 242. 

1014. Indemnity Act, 1920 (c. 48).]— A 

neutral ship was stopped upon the high seas by 
one of His Majesty's Naval Patrols imder the 
belligerent right of visit & search, an armed guard 
was put on board, & she was ordered to proceed 
in company with a warsliip to a British port for 
better examination. Her master was not given 
any formal notice of seizure. On arrival at the 
port she was searched &, no contraband being 
found, she was released: — Held: (1) those facts 


sumciently amounted to a seizure or capture of the 
ship in prize to give jurisdiction to the Prize Ct. to 
entertain a claim for compensation for her com- 
pulsory diversion & detention. 

(2) The exclusive character of the Prize Ct.’s 
jurisdiction in all cases in which it exists at all has 
not been affected by the provisions of Indemnity 
Act, 1920 (c. 48). — ^Netherlands American 
Steam Navic+ation Co. v. Procurator General, 
[1926] 1 K. B. 84 ; 95 L. J. K. B. 227 ; 134 L. T. 
233 ; 42 T. L. R. 81 ; 70 Sol. Jo. 209 ; 16 Asp. 
M. L. C. 594, C. A. 

B. Application of International Law. 

1015. Prize court as International court.] — The 

Maria, No. 495, ante, 

1016. .] — The Madonna Del Bubso, No. 

8, ante. 

1017. .] — This [Prize] ct. is properly A; 

directly a ct. of the law of nations. ... A British 
Ct. of Admlty. was bound to take notice of a 
violation of an Act of Parliament, appearing on 
the face of the claim, & a British claimant can- 
not entitle himscK in such a ct., to a restitution of 
that property, happening to fall by accident into 
the hands of a British captor, which by his own 
showing appeared to have been employed in an 
illegal trade. . . . The Ct. of Admlty. is bound to 
^ke notice of an illegal practice, evidently appear- 
ing in the conduct of a Britisli subject, though the 
illegality arises from a violation of some law 
merely municipal ; & it is bound to reject the 
claim of any British subject, whose property had 
found its way into the hands of a British captor, if 
the transaction in which that property had been 
emx>loyed was a transaction contrary to British 
‘Jaw (Sir William Scott). — The Walsingham 
Packet (1799), 2 Ch. Rob. 77 ; 1 Eng. Pr. Cas. 
189 ; 165 E. R. 244. 

Annotation : — Distd. The Ocean Bride (1854), 2 Eco, & 

Ad. 8. 

1018. .] — This [Prize Ct.] is a ct. of the law 

of nations, though sitting here under the authority 
of the King of Great Britain. It belongs to other 
nations as well as to our own, A what forei^ers 
liave a right to demand from it, is the administra- 
tion of the law of nations simply, & exclusively of 
the introduction of principles borrowed from our 
own municipal jurisprudence, lo wliich they liave 
at all times expressed no inconsiderable repug- 
nance. In the case of a British subject it is 
different. To him it is a British tribunal, as well 
as a ct. of the law of nations ; & if ho has been 
tramjiling on the known laws of his country, it is 
no injustice to say, that a person coming into any 
of the cts. of his own country, to which he is 
naturally amenable, on such a transaction, can 
receive no protection from them (8iR William 
Scott). — The Recovery (1807), G Ch. Rob. 341 ; 
165 E. R. 955. 

1019. .] — It has be(in established by recent 

decisions of the Supreme Ct., that the Ct. of Prize, 
though properly a ct. purely of the law of nations, 
has a right to notice the municipal law of this 
country in the case of a British vessel which, in 
the course of a prize proceeding, appears to havo 
been trading in violation of that law, & to reject 
a claim for her on that account. That principle 
has been incorporated into the prize law of this 
country within the last twenty years, & seems now 
fully incorporated (Sir William Scott). — The 
Fortuna (1811), 1 Dods. 81 ; 1 Eng. Pr. Cos. 
193, n. ; 165 E. R. 1240. 

Annotaliom: — ^Ueiltd* Madrazo v. Willes (1820), 3 B. & 
Aid. 353 : li. V. BjoniBen (1865), Lo. & Ca. 545 ; Tho 
Hamboni, [1919] A C. 993. 
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8ecU 1 . — High Court of Justice: Sub-aecU 1, B, d? 

C. ; 8vb‘8ect, 2, A*t B, d: CQ 

1020. Limitation by municipal law — Affect- 

ing one of the parties.] — With reference to the 
Swedish Trade Law of Apr. 1916, which it was 
alleged precluded applts. from making full dis- 
covery of their trying books, their lordships 
obseryed that it was impossible for a Prize Ct., an 
international tribunal, to aUow its investigation 
of the truth of matters brought before it to be 
limited by the restrictions of the municipal law 
affecting one of the parties. — The Kbonprinzessin 
Victoria, [1919] A. C. 261 ; 88 L. J. P. 17 ; 120 
L. T. 75 ; 36 T. L. R. 74 ; 14 Asp. M. L. C. 391, 
P. C. F . 


Annotaliona Mentd. The Kronprins Oustaf, [19191 P. 
182 ; The Noordarn, [i919] P. 57 ; The KronprlnBessaii 
Marfirareta, The Parana, etc., [1921] 1 A. C. 486. 

1021. Right of court to abrogate binding 

rules of international law — In Interests of com- 
merce.] — The Kronprinsessan Margareta, The 
Parana, etc., No. 866, ante. 


C. Application of Municipal Law. 

1022. To claim by British subject — Where muni- 
cipal law violated.] — The Walsingham Packet, 
No. 1017, ante. 


1023. 


.] — The Etruscu (1803), 4 Ch. 

Rob. 262, n. ; 166 E. K. 606. 

Distd. The Ocean Bride (1854), Spinks, 06. 
9efd. The Diana (1803), 5 Ch. Rob. 60. 

1024. .] — The Recovery, No. 1018, 

ante. 


1026. .] — The Fortuna, No. 1019, 

ante. 

1026. Colourable violation to protect 

British property.]— -The Ocean Bride, No. 121, 
ante. 


Limitation of court by municipal law — Affecting 
one of parties.]— fi'cc No. 1020, ante. 


Sub-sect. 2. — Extent op Jurisdiction. 


A. In General. 


See Supreme Court of Judicature (Consolidation) 
Act, 1926 (c. 49), ss. 23, 66 (3). 

1027. All ports within dominions of Crown.] — 
The Carel & Magdalena, No. 1082, post. 

1028. Prize or no prize.] — Tompson v. Smith 
(1667), 1 Sid. 320 ; 82 E. R. 1132. 

1029. .] — Turner & Cary v. Neele (1668), 

1 Lev. 243 ; 2 Reb. 300, 364 ; 83 E. R. 388 ; 
sub nom. Turner & Cary v. Smith, 1 Sid. 367, 


Anruitaiions C om. Le Caux v. Eden (1781), 2 Doufir. 
K. B. 694. ^ Refd. R. v. Broom (1697), 12 Mod. liep. 
134 ; Ex p. Lynch (1816), 1 Madd. 16. 

1080. ,1 — Prize or no prize is within the 

jurisdiction of the Admlty. — ^Brown v. Franklyn 
(1698), Garth. 474 ; 90 E. R. 873. 

ArntMiona Le Caux v. Eden (1781), 2 Doug. 

K. B. 594. Reid. Lindo v. Rodney (1782), 2 Doug. K. B. 
612, n. ; The Roumanian, [1916] 1 A. C. 124; The 
Anichab, [1921] P. 218. 


1081. .] — Rous V. Hassard (1760), cited in 

2 Doug. K. B. at p. 602 ; 99 E. R. 379. 

Annotationa: — Conid. La C!aux v. Eden (1781), 2 Doug. 

E. B. 594. Bexd. Netherlands-Amorioan Steam Naviga- 
tion Co. V. Procurator-Genernl (1925), 42 T. L. K. 81. 

1082. .] — Lb Caux v. Eden, No. 1001, ante, 

1038. .] — ^Mitchell v. Rodney, No. 996, 

ante. 

1084. .] — Camden (Lord) v. Home, No. 

996, ante. 

1085. .] — Egyptian Bonded Warehouses 

Co. V. Yeyasu Goshi Kaibha, No. 1053, post. 

1086. Goods claimed by warden of Cinque Ports.] 
■—The Ooster Eems (1784), 1 Ch. Rob. p. 284, n. ; 
1 Eng. Pr. Cas. 106, n. 106 E. R. 178, P. C. 
Annotations: — Distd. The Two Frlonda (1799), 1 Ch. Hob. 

271. Consd. The ProgroHS (1810), Edw. 210 ; Bediee- 

chund V. Elphinstone (1830), 2 State Tr. N. S. 379. Exidd. 

The Roumanian, [1916] 1 A. C. 124. Rdd. Be Ferdinand, 

Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 

1037. Matters occurring after effective release of 
goods to claimant.] — The Jefferson, No. 1382, 
post. 

1038. .] — Egypttan Bonded Warehouses 

Co. V. Yeyasu Gosm Kaibha, No. 1053, post. 

1039. Legality of condemnation by enemy — Of 
neutral ship.] — There has been no case in which 
this ct. has proceeded to examine the legality of 
a condemnation passed on an American ships 
in consequence of capture by the French (Sir 
William Scott). — The Cosmopolite (1801), 3 
Ch. Rob. 333 ; 1 Eng. Pr. Cas. 321 ; 165 E. R. 
484. 

1040. Proceeds of contraband goods — Goods de- 
livered prior to seizure.] — The Charlotte (1808), 
6 Ch. Rob. 386, n. ; 165 E. R. 971. 

Annotaiion : — Refd. The Roiunanian, [1916] 1 A. C. 124. 

1041. After cessation of hostilities — By treaty of 
peace.] — Ex p. Lynch, No. 998, ante. 

1042. .]— Ea? p. Lynch, No. 998, 

ante. 

1043. Proceedings commenced after cessa- 

tion,] — The ct. has jurisdiction to entertain prize 
proceedings commenced after the cessation of war. 

In a case of alleged wrongful detention, the 
proper course is to apply to the ct. for a monition 
against the captor to proceed to adjudication. 

The ct. will not entertain proceedings to recover 
damages for a wrongful detention, unless com- 
menced within a reasonable time ; & ignorance of 
the law on the part of claimant will not excuse 
delay. 

Delay of six years held a bar to proceeding, 
& application for a monition against the captor 
to pay damages dismissed with costs. — The 
Katharina (Cargo Ex) (1860), Lush. 142 ; 
1 Mar. L. C. 0 ; 30 L. J. P. M. & A. 21 ; 3 L. T. 
597 ; 167 E. R. 68. 

1044. Disputes not involving consideration of Jus 
belli.] — Egyptian Bonded Warehouses Co. v, 
Yeyasu Goshi Kaisha, No. 1053, post. 

B. Matters Incidental to Prize. 

1045. Court has Jurisdiction.] — Turner & Cary 
V. Neele (1668), 1 Lev. 243 ; 2 Keb. 360, 364 ; 


PART IX. Sect, i, sub-sect. 2 .— a. 

f. Condemnation of enemy goods— 
Seized on wharf .] — The Priao C5t. bat) 
Jurisdiction to condemn enemy goods 
which have been landed Sc are seized 
V^L^^R wharf.— Re Ryoja, [1916] 

g. IfifilU to preserve property in 
its cusUidy.] — The Prize Ct. has jiu*is- 
dintion, both statutory & liibercnt, to 
take all necessary steps to preserve 
property in its custody, &, therefore, 
on order will bo made that the cargo 
of a Mii^ slUp shonld be unladened, 
inventoried & warehoused to protect 


it from damage by damp & heat. 
This iurlsdlotion begins from the 
** moment of seizure,** & may bo 
exercised before the issue of the writ. 
— The Oreoon (No. 1). [1917] 1 
W. W. R, 139. 

h. Transfer of cause — To English 
prize court — When alUnved.) — By vurtuo 
of Imperial Prize Courts Act, 1915 
(c. 57), a Canadian prize ct. will order, 
at the Instance of the Crown, the 
transfer of a prize cose to an English 
prize ct. for the purpose of the more 
convenient conduct of the proceedings. 
—The Hooking (N. S.) (1918), 17 


Kxch. C. R. 226. 

k. Interference with Marshal — Con- 
tempt of court .] — The Marshal v. 
Port Captain op Cape Town, [1914] 
W. R. 696. 

l. Grant of authority to AdmircMy 
— To requisition prize.] — On applica- 
tion made by the Admiralty the ct. 
granted an order authorising the re- 
Quisltionlng pf a captured enemy ship 
for the service of His Majesty on the 
Union Govt, undertaking to pay its 
value to any parttes who might be 
entitled to it.— L ords op Admiralty 
V. The Rupidjl [1914] W. R. 697. 
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Paet IX.— Jubisdicwon op Prize Courts. 


'Turner & Gary v. Smith, 

1 BlUt ouT* 

<’• Eden (1781), 2 Douff. 
K. B, 694; JBarn. Lynch (1816). 1 Madd. 15. 


1046. ,] — Where the Ct, of Adnilty. has 
jimsdiction of the principal matter, it has juris- 
mction of everything else dependent upon it. — 
Radley v. Bgglesfield (1670), 2 Saund. 259 ; 
2 KeK 828 ; 1 Vent. 173 ; 85 E. R. 1050 ; sub 
nom, Ridly v. Egglespibld, 2 Lev. 25. 

Consd. Le Caux v. Eden (1781), 2 Dong. 
K. B. 694 ; The Hercules (1819), 2 Dods. 853. ReM. 
ghermoulin v. Sands (1696), 1 Ld. Raym. 271 ; R. v. 
Broom (1697), 12 Mod. Rep. 134 ; ^ don V. ’Hodges 
(1698). 12 Mod. Rep. 246 ; R, v. Moaeverty, The Tele- 
grafo (or Restauracion) (1871), L. R. 3 P. O. 673. 

1047. .] — Rous V, Hassard (1750), cited in 

2 Doug. K. B. at p. 602 ; 99 E. R. 379. 

•— Apld. Le^Caux v. Eden (1781). 2 Doug. 
K. B. 594. Betd. Netherlands American Navigation Co. 
V. Procurator General, [1926] 1 K. B. 84. 

1048. .] — Le Caux v, Eden, No. 1001, ante. 

1M9. ,] — Questions arising upon grants 

of the nature of prize when referred to this ct, 
must be considered on the principles of prize. — 
Re Naples Grant (1818), 2 Dods. 273 ; 165 E. It. 
1485 ; ajfd. (1819), 2 Dods. n. 

1050. .]— The Aina, No. 1013, ante. 

1051. — I — .]-~When once the Prize Ct. has 
acqmred jurisdiction over the principal cause, 
it will exert its authority over all the incidents, 
with the result that its jurisdiction will be exclusive 
as to the allowance of freight, damages, expenses, 
& costs in all cases of seizure & capture, although 
there may have been a voluntary release of the 
cargo, or its proceeds, before the incidental question 
arose. — The Corsican Princpi, [1916] 1\ 195; 
84 L. J. P, 121 ; 112 L. T. 475 ; 31 T. L. R. 257 ; 
69 Sol. Jo. 317 ; 13 Asp. M. L. C. 29 ; 1 P. Cas. 
178. 

Anrwi^ions : — Apprvd. Egyptian Bonded Warehouses Co. 
V. Yoyasu Gosfif Kuislia, [1922] 1 A. O. 111. Refd. The 
lolo, 11916] P. 206. 

1052. ,] — The jurisdiction of the Prize* 

Ct. attaches in every case in which there has been 
a seizure in prize, & in exercising its jurisdiction 
the ct. can deal with all incidental matters, 
including questions of freight & compensation in 
lieu of freight. But where a British ship on a 
voyage to an enemy port abandoned the voyage 
on hearing of the outbreak of war, & proceeded to 
a British port, where part of her cargo was seized 
as prize, but was subsequently released on it 
appearing that the property in it had not passed 
from the neutral owners : — Held : the voyage 
having been abandoned as unlawful before the 
seizure & all possibility of earning the freight 
haying been lost, there were no circumstances 
giving rise to a claim to compensation in lieu of 
freight. — The St. Helena, [1916] 2 A. C. 025 ; 
86 L. J. P. 20 ; 116 L. T. 465 ; 32 T. L. R. 726 ; 61 
Sol. Jo. 8 ; 13 Asp. M. L. C. 488 ; 2 P. Cas. 287, 
P. C. 

Annotathna : — Consd. Egyptian Bonded Warehouses Co. 
j. Yoyasu Goshl Kalsha, [1922] 1 A. C. 111. Apld. The 
Lisa (1924), 40 T. L. R. 252. 

1053. .] — ^After the release of certain goods 

captured as prize, they went astray by some 
mistake & the Japanese owners sued the Prize 
Ct, marshal in Egypt for negUgence, & the marshal 
served on applt. co. a third-party notice, claiming 
to be indemnified by them for the mishap. The 
Prize (It. in Egypt, after deciding that it had 
jurisdiction, heard the case & gave judgment for 


the Japanese owners for damages & for the 
marshal on the question of indemnification ; — 
Held: the Prize Ct.’s jurisdiction is confined to 
questions of prize or no prize & incidental matters, 
for prizes are acquisitions jure belli, & jus belli is 
to be determined by the law of nations & not 
by the mwicipal law of any country. There is 
no jurisdiction in the Prize Ct. to decide dis- 
putes not involving the consideration of the 
jus belli & arising on facts which have occurred 
after an effective release of goods to a claimant, — 
Egyptian Bonded Warehouses Co. v, Yeyasu 
Goshi Kaisha, [1922] 1 A. C. Ill ; 91 L. J. P. C, 
60; 126 L. T. 196; 38 T. L. R. 110; 15 Asp, 
M. L. 0. 384 ; 3 P. Cas. 1023, P. C. 

1054. What matters are Incidental — Costs.] — 
Rous v. Hassard (1750), cited in 2 Doug. K. B, 
at p. 602 ; 99 E. R. 379. 

AT^Utlicms Lo Caux v. Eden (1781), 2 Doug. 

K. B. 594 ; Netherlaudpi American Navigation Oo. v. 
Procurator Gonoral, [1926] 1 K. B. 84. 

1056. r .] — The Corsican Prince, No. 

1051, ante, 

1056. Freight.]— (1) The Admlty. Ct. has 

jurisdiction over the question of freight, claimed 
by a neutral master against the captor, who has 
taken the goods as prize. 

(2) A monition having issued, after the goods 
were condemned & decreed to be delivered to the 
captors, at the suit of such master against pltfs, 
as owners or agents of the prize goods to bring 
into ct. the produce remaining in their hands to 
answer the feight, this ct. refused a prohibition ; 
though no fldejussory caution had been taken 
before the goods were delivered to the captor, 
but the question of freight had been reserved by the 
terms of the decree for future consideration. — 
Smart v. Wolff (1789), 3 Term Rep. 323 ; 100 
E. R. 600. 

ArmAaiwna: — Aa to (1) Consd. Willi« v. Appeals in Prlao 
c:)auflOH Oomrs. (1804), 5 East, 22 ; The Aina (1855), 
Spinks, 242 ; The Wilholmina, 11923) P. 112. Reid. 
Homo V. Camden (1795), 2 Hy. Bl. 533 ; The Teutoula 
(1871), L. R. 3 A. &• K. 394 ; Tho St. Tudno. [1918] P. 
174 ; Tho Consul Olssou, [1920] 1*. 43 ; Nothorlanda 
Amorlcan Steam Navigation Co. v. Procurator General, 
[1926] 1 K. B. 84. Generally, Mentd. The Evangeline 
(1860), 2 L. T. 137. 

1057. .] — The Corsican Prince, No, 

1051, anie. 

1058. Compensation in lieu thereof.] — 

The St. Helena, No. 1052, atUe, 

1059. Whether vendor of property consignee 

or prize agent.] — The Novsomhed, No. 1011, ante. 

1060. Interest on proceeds in hands of 

agent of captors.] — ^'he prize ct. of appeals has 
jurisdiction to decree tliat one who was co-agent 
of the captors in whose bands the ])rocceds of tho 
prize after condemnation & sale wore placed, 
should, after a decree of restitution with interest 
pronounced against the captors, pay interest on 
such proceeds while in his liands to claimant. — 
Willis v. Appeals in Prize Causes Combs. (1804), 
5 East, 22 ; 1 Smith, K. B. 339 ; 102 E. R. 977. 
Annotations .—Refd. Tho Brig Louis (1804), 5 Ch. Rob. 146 ; 

Tho Consul Olsson, [1920] P. 43. Mentd. Haringtou v. 
Hoggart (1830), 1 B. & Ad. 577. 

1061. Damages & expenses.] — T he Cor- 

sican Prince, No. 1051, ante. 

C. Proceeds of Prize. 

1062. Whether court has jurisdiction.] — I am 

yet to leain, that the proceeds of prize, illegally 
converted & to any extent, & at any distance from 


PART IX, SECT. 1, SUB-SECT. 2.— C. 
10621. 

— The Ct. of Admiralty has tho power, 


wldch it has repeattjdly exerdaed, of 
Issuing monitions to roqulro persons 
to bruig in so much of tho proceeds 
of prize as remaiii in their hands, as 


having tho possession of the proceeds 
by whatever means they may have 
been obtalnod.-“THE Hebkimbr (1808), 
1 Stewart, 128. 
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Sect, 1. — High Court of Justice: Sub-sect, 2, C, & 
D, Sed, 2, Part X, Sects, 1 2.] 

the original form of the subject-matter of the prize 
taken, are entitled to the privileges of prize pro- 
perty, so as to retain the right of being so con- 
sidered, at the instance of the persons who have 
illegally or unjustifiably converted it. Over 
proceeds lawfully or justifiably converted, the ct. 
has jurisdiction ; the property in that case 
continues prize (Sir William Scott).— L*Eole 
(1805), 0 Ch. Rob. 220 ; 165 E. R. 908. 

1063. .] — The Ct. of Admlty, has juris- 

diction over the proceeds of prize or booty taken 
by a conjoint British & allied force, & brought 
within British territory. — Re French Guiana 
(1817), 2 Dods. 151 ; 165 E. R. 1445. 

1064. Limitation of jurisdiction by statute.] 

—Tub Aina, No. 1013, ante, 

1065. — ~ Proceeds transferred to Exchequer.] — 

At the hearing of a motion to set aside a decree 

condemnation in prize it appeared that in 
execution of the decree the proceeds of sale had 
already been transferred from the Prize Ct. to the ! 
Exchequer : there being no fund to wliich 

the jurisdiction of the ct. could attach, the ct. i 
must decline to exercise jurisdiction & the motion 
must be dismissed.— Tmi Hofsfos, [1923] P. 23 ; 
92 L. J. P. 98. 

D, Effect of Orders in Council, 

1066. Power to prescribe or alter prize law.] — 

The Queen of England has supreme power, with 
the advice of her Council, to relax her belligerent 
rights, & so far to make law for the Prize Cts. — 
The Fenix (otherwise The Phoenix) (1854), 

1 Ecc. & Ad. 306 ; Spinks, 1 ; 2 Eng. Pr. Cas. 
238 ; 23 L. T. O. S. 210 ; 18 Jur. 656 ; 104 E. R. 
177. 

11854), 1 Eoc. & Ad. 376 ; 
The Mario Glacsor (1914), 112 L. T. 251. 

1067. .]— The Argo, No. 825, ante, 

1068. .] — The Proton, No. 94, ante, 

1069. ,] — The Leonora, No. 327, ante, 

1070. Analogy to common law courts & 

Parliament.] — The King in C'ouncil possesses 
legislative rights over this ct. & has power to issue 
orders & instructions which it is bound to obey & 
enforce : & these constitute the written law of this 
ct, . , , The constitution of this ct., relatively 
to the legislative power of the King in Council is 
analogous to that of the cts. of common law 
relatively to that^of the Parliament of this kingdom 
(Sir William Hcorr).— The Fox (1811), 1 Edw. 
311 ; 2 Eng. Pr. Cas. 61 ; 105 E. R. 1121. 

Avrwtati^ .—CoilBd. The Franclska (1855), 2 Ecc. & Ad. 

I1916J 2 A. C. 77. Consd. 
Qon’i Koyser’s Iloyal 

»otel.^^U920] A. C. 608. Reid. The Stlgstad, UU19] 

1071. — .] — ( 1 ) The Crown has no power 

by Order m Council to prescribe or alter the law 
which Prize Cts. have to administer, even where 
that law is imperfectly ascertained & defined ; but 
when an Order in Council mitigates the rights of 
the eVown in favour of enemies Or neutrals it is 
the duty of the Prize Ct. to act upon it. 

(2) The ct. vdll take judicial notice of every 
Order in Council material to the consideration of 
in^atters with wliich it has to deal, & will give the 
utmost weight to every such Order short of 
trea^ng it as a binding declaration of law. Thus, 
an Order declaring a blockade will primd facie 
justify the condemnation of vessels attempting 
to enter the blockaded ports, but will not preclude 
evidence to show that the blockade is ineffective, 

& therefore unlawful; & on Order authorising 


reprisals will be conclusive as to the facts which are 
recited as showing that a case for reprisals exists, 
but it will not preclude the right of the ct. to hold 
that these means are unlawful, as entailing on 
neutrals a degree of inconvenience unreasonable 
in all tlic circumstances of the case. 

(3) The inherent power of the Prize Ct. to sell 
or realise property in its custody pending adjudica- 
tion is confined to cases in which the preservation 
of the property is impossible or difficult. 

A belligerent Power has by international law the 
right to requisition vessels or goods in the custody 
of its Prize Ct., but subject to the following limita- 
•tions: (a) the property must be urgently required 
for use in connection with the defence of the realm, 
the prosecution of the war, or other matters 
involving national security; (b) there must be a 
real question to be tried, so that it would be 
improper to order immediate release ; (c) the Prize 
Ct. must decide judicially whether, under the 
par-ticular circumstances, the right is exercisable. 

(4) In proceedings to which, under the new 
practice in prize, the Crown, instead of the actual 
captors, is a party, damages & costs may be 
awarded against the Crown or the officer who 
represents the Crown. 

(5) A neutral vessel, bound to Stockholm with 
a contraband cargo (copper) consigned to a Swedish 
CO., was stopped at sea by a British cruiser & 
taken to a British port. A writ having been issued 
in prize, a summons was taken out by the Pro- 
curator-General on behalf of the War Dept, to 
requisition the cargo under Order XXIX. of the 
Prize Ct. Rules, as authorised by an Order in 
Council of Apr. 29, 19V6, Order XXIX., rule 1, 
provides that if it is made to appear to tlie judge 
that it is desired to requisition property in the 
custody of the Prize Ct. in respect of which no 
final decree of condemnation has been made, he 
sliall, upon an undertaking to pay the appraised 
value into ct., deliver the property to the Crown. 
The judge made the order accordingly : — Held : 
Order XXIX., rule 1, construed as an imperative? 
direction to the ct., was not binding ; & as the 
judge Jiad no sfitisfactory evidence before him that 
the coj>per was mgently required, the order must 
be set aside. — The Zamora, [1916] 2 A. C. 77 ; 
85 L. J. P. 89 ; 114 L. T. 026 ; 32 T. L. R. 436 ; 
60 Sol. Jo. 416 ; 13 Asp. M. L. C. 330, P. C. ; 
revsg., [1916] P. 27. 

Annotations: — As to (1) Consd. The Wilholmina, [1923] 
P. 112. Reid. The Kim. The Alfred Nobel, The Hjorn- 
sterjao PJoruHon, The Fridland, [1915] P. 215 : The 
Ilakaii, [1910] P. 200; The Alwlua, [1918] A. C. 444 ; 
The Proton, [1918] A. C. 678 ; The Oscar II., [1920] 
A. C. 748. As to (2) Apld. The Htigstad, [1919] A. C. 
279. As to (3) Apld. The Canton, [1917] A. C. 102 ; The 
I’ellworm, [1920] P. 347. Gonsd. A.-G. v. De Keyscr’s 
Royal Hotel, [1920] A. C. 508. Refd, Nctherlaada 
American Htoain NaviKution Co. v. l*rociirator General, 
[1926] 1 K. B. 81. As to (4) Consd. The Oscar n., [1920] 
A. C. 748, Reid. The Pindos, The Hulproland, The Rostock, 
11916] 2 A. C. 193 ; The Valeria, [1920] P. 81. As to (5) 
Refd. Comiuorcial & Estates Co. of Egypt v. Ball (1920), 
36 T. L. R. 526 ; Commercial & Estates Co. of Eg>:pt v. 
Board of Trade, [1925] 1 K. B. 271. Oenerally, Reid. 
The Leonora, [1919] A. C. 974 ; Hudson’s Bay Co. v. 
Maclay (1920), 36 T. L. R. 469. 

1072. Law imperfectly ascertained.] — The 

Zamora, No. 1071, a??^c. 

1073. Waiver by Crown of belligerent rights.] — 

The Fenix (otherwise The Phcenix), No. 1066, 
ante, 

1074. .] — The Argo, No. 825, ante, 

1076. .] — The Zamora, No. 1071, ante, 

1076. .1 — The Proton, No. 94, ante, 

Release of prize.]— iSec Part IV., Sect. 8, 

ante, 

1077. Prescribing test for neutrality.] — The 
Proton, No. 94, ante. 
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1078. Imposition of unreasonable inconvenience 
on neutrals.] — The Zamora, No. 1071, ante. 

1079. .] — The Leonora, No. 327, ante, 

1080. .] — ^When an Order in Council of a 

retaliatory character recites that the enemy has 
committed broaches of international law wliich 
justify retaliatory measures, the Order is conclusive 
that just cause for such measures exists. It is, 
however, open to a person aggrieved to contend, 
& the right of the Prize Ot. to hold, that the 
measures adopted are unlawful in that they entail 
on neutrals a degree of inconvenience which is 
unreasonable, considering all the facts of the case. 
An Order in Council of Mar. 11, 1916, recited that 
the German Govt, had issued certain Orders wliich 
gave His Majesty an unquestionable right of 
retaliation, & provided, inter alia, tliat every 
merchant ship on her way to a port other than a 
German port, carrying goods with an enemy 
destination, might be required to discharge the 
goods at a British port. The Order made no pro- 
vision for compensation. 

A neutral sliip on her way to Kotterdam with 
goods destined for Germany was required to dis- 
charge at a British port ; no unreasonable delay 
or expense in carrying out the pi*o vision of the 
Order was incurred : — Held : the Order in Council 
did not entail um^casonable inconvenience on 
neutrals & was valid, & that the neutral slup- 
owner was not entitled to damages for the detention 
of the ship or to expenses. — T he Stigstad, [1919] 
A. C. 279 ; 88 L. J. P. 33 ; 120 L. T. 10(5 ; 35 
T. L. R. 176 ; U Asp. M. L. C. 388, P. 0. 

JnnotaH(m8 :—Apld. The Holm, [10191 P. 237 ; The Leonora, 
[1919] A. C. 974. Consd. The Noordam (No. 2), [1919] 
r. 255. Eeld. The Domald, [1920] P. 50 ; The BornlBso. 
The Elve, [1921] 1 A. C. 458; Netherlands Amorican 
Steam NarUration CJo. v. Procurator General, [1920] 1 
K. B. 84. 

1081. Validity of blockade.]— The Zamora, No. 
1071, ajite. 


Sect. 2.— VICE-ADMIRALTY COURTS. 

1082. Jurisdiction local — Confined to adjudication 
of property within own limits.] — It can never be 
maintained that the sentence of the Ct. of 
Martinique uj^on a prize not brought within the 


sphere of its jurisdiction is a valid sentence. It is 
a known distinction between the Cts. of Vice- 
Admlty. & the High Ct. of Admlty., that the 
former have only a local jurisdiction, confbied to 
the adjudication of propeAy brought within their 
own limits, whilst the authority of the High Ct. of 
Admlty., in prize matters extends over the whole 
of His Majesty’s dominions, & operates in every 
port belonging to them {per Our.). — The Oamtl 
& Magdalena (1800), 3 Oh. Rob. 68 ; 1 Eng. Pr. 
Cas. 257; 165 B. R. 384. 

1083. Process aided by High Court— -To prevent 
failure of justice — Cession of territory in Jurisdiction 
of court.] — Jurisdiction of the High Ot. of Admlty. 
applied to carry into effect the sentence of a Vice- 
Admlty. Ct., which had been abolished, previous to 
the final execution of its sentence. 

The Ct. of Admlty. appears to me to have general 
jurisdiction sufficient to aid the process of the Vice- 
Admlty. Ct. in order to prevent a total failure of 
justice {per OuR.).— The Picimbnto (1803), 4 
Ch. Rob. 360 ; 1 Eng. Pr. Cas. 406 ; 165 E. R. 
640. 

Annotation : — Rofd. La Madonna Della Lottera (1829), 2 

Has:. Adm. 289. 

1084. Action remitted to High Court — Order as 
to costs — Enforcement in Jurisdiction of Vice- 
Admiralty Court.] — Pltfs. brought an action in 
prize in the Vice-Admlty. Ct. at Gibraltar agaii^t 
the Crown by its proper officers in respect of the 
detention of pltfs.* steamship. The action was 
remitted to the Prize Ct. in London & eventually 
was dismissed with costs. Part of the costs 
remaining unpaid, defts. took out a summons for 
a declaration that the decree of the Prize Ot. as to 
costs was enforceable in Gibraltar, where it was 
believed pltfs. had assets Held : by the com- 
bined effect of the provisions of Naval Prize Act, 
1864 (c. 25), & the Prize Courts Act, 1915 (c. 67), 
the decree was enforceable in the Ct. at Gibraltar ; 
the power to make the declaration was not dis- 
cretionary ; but oven if the power were dis- 
cretionary it must be exercised judicially, & as the 
decree was valid & uncomplied with, the Ct. was 
obliged to make the declaration as prayed. — T he 
Regina d’Itaija, [1025] P. 123 ; 95 L. J. P. 34 ; 
1,S4 L. T. 30 ; 41 T. L. R. 648 ; 16 Asp. M. L. C. 
556. 
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Sect. 1. — IN GENERAL. 

1085. Where no claim made — & ship restored 
—Procedure.]— The De Jonge Joslers (1778), 
Marr. 148 ; 165 E. R. 34. 

Annotation The Zamora, [1916] P. 27. 

1086. Where property of small amount— Resti- 
tution without formal claim.]— Property of small 
amount is restored without the expense of a formal 
claim. The rule being framed to the extent of 
£100, was refused to 100 guineas.— The Mercurius 
(1804), 5 Ch. Rob. 127 ; 166 E. R. 721. 

1087. When claim may be made— Claim by Joint 
captor— Whether at any time during suit.]— The 
Fadrelandet (1804), 5 Ch. Rob. 120 ; 165 E. R. 
719. 

1088. Not after restitution— Accepted with- 


out reservation— Claim for costs & damages.] — 
The Maria Powi.ona, No. 554, ante. 

1089, Amendment of claim.] — The San 

Spiridione, No. 1098, posL 

Lapse of time as bar to right.]— Sect. 5, 
post. 


Sect. 2.— FORM OF CLAIM. 

1090. Variation In exceptional circumstances.] — 

Le Sparck (1798), cited in Spinks at p. 340 ; 164 
E R 472. 

Annotation CotiBd. Tho Panaja Drapaniotlsa (1856), 
Bpiuks, 336. . -r 

1091. Must be specific.] — The Jufprouw Anna, 
No. 896, ante. 


PART IX. SECT. 2, 

m. Regulation of fees — 41 Qeo. 3, 
c. 96.)— The Hiram (1813), Stewart, 
553. 


PART X. SECT. 2. 

Q. Neeessity for petition or state- 
ment of claim.]— Whore parties appear 
Sc make claim to a cargo seized m a 
prize, clalmaats are to coiomonce their 


action by a petition or statement of 
claim, in the form of pleadings, to 
which tho Crown pleeids by what is 
technically called mder the rules, an 
answer . — lie The Sandefjord (Cargo 
Ex) (N. S.) (1918), 17 Exch. 0. R, 238. 
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3<fe4.] 

1092. Enemy Interest must be negatived — Claim 
by person trading under licence.] — Terms of the 
licence respecting Spanish wool to A. importer & 
holder of his bills of lading, are not meant to 
exempt a claimant imder licence from negativing 
enemy’s interest in his claim. — The Beurse Van 
ICONINOSBERG (1800), 2 Ch. Rob. 169 ; 165 E. R. 
278. 

Annotation ; — ^Befd. The Palm Branch (1916), 86 L. J. P. 17. 

1093. Claim by subject of friendly or neutral 

state.] — The Panaja Drapaniotisa, No. 1310, post. 

1094. Whether name of person must be specified 
— On whose behalf claim made.] — The Port Mary 
(1801), 3 Ch. Rob. 233 ; 166 E. R. 448. 

1095. Must contain statement of what can be 
proved — Not enter on proof.] — (1)'A claim for 
one-third of the proceeds of the ship founded on 
a mtge. deed, on behalf of a citizen of Lubeck 
resident at Helsingfors, in Finland, as consul of 
the King of the Netherlands disallowed ; a neutral, 
resident as merchant & consul in the enemy’s 
country, loses his neutral character during such 
residence. Foreigners cannot set up a mtge. deed 
on the ship against captors, though, under certain 
circumstances the lien of British merchants may 
be allowed. A neutral continuing to reside in the 
enemy’s country during war loses neutral 
privileges. 

(2) ^e practice with regard to claims is, in the 
first instance, to state what can be proved, not to 
enter upon the proof. — The Aina U854), 1 Bcc. 
& Ad. 313 ; Spinks, 8 ; 2 Eng Pr. Gas. 247 ; 23 
L. T. O. S. 211 ; 18 Jur. 681 ; 164 E. R. 181. 
Annotations : — As (o (1) OozUld. The Mario Glaeser, [1914] 

P. 218. Reid. The Odessa. The Woolston, [1916] 1 A. C. 

145. Oenervdly, Mentd. Tingley v. MUlJer, [1917] 2 Oh. 

144. 

1096. Claimant’s residence must be shown — 
In affidavit accompanying claim.] — The Panaja 
Drapaniotisa, No. 1310, post. 

1097. Locus standi must be shown.] — The 
Panaja Drapaniotisa, No. 1310, post. 

1098. Must be supported by ship’s papers.] — 
Claim given for ship & cargo on behalf of an 
asserted Ionian subject, resident at Mitylene, a 
Tui'kish possession, & carrying on trade in partner- 
ship with liis son, resident at Constantinople. 
The ship was captured on a voyage to Galatz, 
then in possession of Russia, during war carried 
on by England, France, Turkey & Sardinia against 
Russia : — Held : (i) restitution cannot pass where 
the claim is unsupported by the ship’s papers, & 
contradicted by the evidence of master & crew on 
interrogatories ; (2) property can be restored only 
in conformity with the claim, which can be amended 
only by permission of the court, where some 
venial error has appeared at the outset of the 
proceedings. — The San Spiridione (1856), 28 
L. T. O. S. 206 ; 2 Jur. N. S. 1238 ; 6 W. R. 102. 


Sect. 3.~WH0 MAY CXAIM. 

Sub-sect. 1. — In. General. 

1099. Persons having interest in ship or cargo — 
Persons settling claims under duress.] — ^e 
Kinders Kinder, No. 647, ante . 

1100. .] — The Fortune (1800), 2 Ch. 

Rob. 92; 166 E. R. 260. 

1101. Person retaining enemy master In com- 
mand of ship.] — ^The Benedict, No. 141, ante . 


See, generally^ Aliens, Vol. II., pp. 154 ei seq. 

1102. Whether allowed to claim.] — These 
persons cannot be admitted to claim. They are 
to be considered as mariners ; & this proportion 
of the proceeds of the voyage, as their wages. 
Then can a claim be sustained for wages, on board 
an enemy’s ship ? The vessel is avowedly a 
French shin, & these persons must be taken to be 
French sailors. There is indeed less reason for 
any relaxation of the general principle in this 
branch of navigation, than in any other ; because 
the ratio of wages is a material part of the trade 
itself, being the ordinary mode of carrying on that 
particular species of commerce (Sir William 
Scott). — The Frederick (1803), 6 Ch. Rob. 8 ; 
165 E. R. 678. 

1103. On return of peace — Rights not for- 

feited during war.] — Rights of claimant revive on 
the return of peace, no step being taken during the 
interval of war, declaratory of the forfeiture of 
those rights to the crown. 

I am clearly of opinion that the objection is not 
sustainable. It is true that the intervention of 
hostilities puts the property of the enemy in such 
a situation that confiscation may ensue, but unless 
some step is taken for that purpose, unless there is 
some legal declaration of the forfeiture, the right 
of the owner revives on the return of peace . . . 
& I am, therefore, of opinion that the rights of the 
Spanish proprietor do revive (Sir William 
Scott). — The Neustra Senora db Los Dolores 
(1809), Edw. 60 ; 166 E. R. 1032. 

1104. Claim under Order In Council or 

licence — Specific order must be stated.] — When an 
enemy claims he must show a persona standi in 
Jttdicio, the law being that an alien enemy is not 
entitled in any way to sue in the Prize Ct., or any 
other ct., if the p^y claims under the Orders in 
Council, he must state the specific order by which 
he claims to be protected. — The Troija (1854), 1 
Ecc. & Ad. 342 ; 164 E. R. 198 ; sub nom. The 
Froija, Spinks, 37. 

Annotation : — ^Apld. The Marie Glaeeer, [1914] P. 218. 

1105. On affidavit.] — The 

Panaja Drapaniotisa, No. 1310, post. 

1106. Special circumstances must be shown 

— By affidavit.] — A German merchant steamship, 
owned by a German limited co. resident in 
Germany, left a British port some hours before 
war commenced between this country & Germany, 
& was captured at sea while still ignorant of the 
outbreak of hostilities. Art. 3 of Convention 6 
of the Second Hague Peace Conference, 1907, 
provides that enemy merchant ships which left 
their last port of departure before the commence- 
ment of war, are encountered on the high seas 
wliile still ignorant of the outbreak of hostilities, 
may not be confiscated, but are merely liable to be 
detained, etc. This convention was signed by 
Great Britain, but, when signed by Germany, 
Art. 3 was reserved. As regards this vessel, first 
on behalf of the Crown, a decree of condemnation 
as prize was claimed ; secondly, on behalf of the 
owners, it was contended that they were entitled 
to appear against this claim in thok Prize Ct., 
though the affidavit filed on their behalf did not 
show any special circumstances entitling them to 
appear ; thirdly, on behalf of certain shareholders 
in the vessel, & other claimants who had paid 
disbursements or rendered services in respect of the 
vessel, it was cont^ended that they had some rights 
In the PHze Ct. in respect of' the vessel ; fourthly, 
on behalf of neutral mortgagees of the vessel, 
it was contended that the amount due imder the 
mortgage should be paid out of the proceeds of 
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the vessel when sold: — Held: (1) Art. 3 of 
(Convention 6 did not apply in the circumstances, 
A; the vessel must be condemned as prize & not 
merely detained ; (2) the German owners had no 
right to appear in the Prize Ot., as no special cir- 
cumstances were shown entitling them to appear ; 
(3) the shareholders, & claimants in respect of dis- 
bursements, etc., had no rights in the Prize Ct. 
in respect of the vessel but could only apply to the 
bounty of the Crown; & (4) the claim of the 
mtgees. must be rejected. 

The ct. has no hesitation in pronoimcing that 
upon the authorities, upon principle, & upon 
grounds of convenience A practice, the claim 
of the neutral mtgees. of this captured vessel 
must be rejected. The same conclusion would 
be arrived at if the claim were by British subjects. 
It need scarcely be added that the Crown, being 
entitled to captured property, may out of its 
bounty deal favourably with any such claims 
(Sir Samuel Evans, P.). — The Marie Olaeser, 
[1914] P. 218; 84 L. J. P. 8 ; 112 L. T. 251; 
31T. L. R. 8; 59 Sol. Jo. 8 : 12 Asp. M. L. C. 001. 
Annotatiom : — As to (2) Consd. The MOwe, [1915] P. 1. Reid. 

The Vesta, [1921] 1 A. O. 774. Aa to (4) Reid. The 

Sorfareron (1915). 85 L. J. P. 121; The Odessa. The 

Woolston, [1910] 1 A. C. 145. Oencrally, Mentd. 

Horlock V. Boal (1916), 114 L. T. 193. 

1107. Protection claimed under international 

convention.] — T he Pindos, The Helgoland, The 
Rostock, No. 282, ante. 

1108. Grounds must be stated on 

affidavit.] — T he Mo we, No. 289, ante. 

1100. Claim by neutral shippers — On behalf 

of enemy underwriters.] — Goods seized as prize in 
a British siiip were, at the date of seizui'e, the 
property of a neutral firm. The goods were 
insured against war risks, nearly the whole of the 
insured amount being underwritten by Germans 
at Hamburg. After seizure, tlie German under- 
writers paid a total loss, A it was thereupon agi*eed 
that they should become owners of the goods. 
The neutral firm subsequently claimed in the prize 
proceedings, the claim being really on behalf of 
the German underwriters. I'he Prize Ct. dismissed 
the claim, A condemned the goods : — Held : the 
claim was properly dismissed ; but, without 
deciding that the condemnation was wrong A the 
Crown consenting, the condemnation should be 
set aside, the proceeds of the goods remaining in 
the Prize Ct. until further order. — The Palm 
Branch, [1910] A. (]. 272 ; 88 L. J. P. 13 ; 120 
L. T. 101 ; 35 T. L. R. 1(53 ; 14 Asp. M. L. C. 382, 
P. C. 

Annotations ••—Reid. The ZaanlBiid, [1918] P. 303; Tlio 

Kronprlnzeesln Cocllle, [1919] A. C. 961. 

.] — See Aliens, Vol. II., pp. 142, 155, 

Nos. 108, 169, 253. 


Sub-sect. 3. — ^Part Owners. 

1110. Whether allowed to claim.] — Conradus 
OP Colon’s Case (1276), Y. B. 4 Edw. 1 Memoranda 
in Scaccario, fo. 5. 

Annotations : — ^Refd. Tobin v. R. (1864), 4 New Rep. 274 ; 
Feather v. R. (1865), 6 B. & S. 257. 

1111. Person claiming as sole owner— 

Others to have Interest.]— The Ernst 

Merck, No. 117, ante, 

1112. .] — The Nina, No. 76, 

ante. 

1113. Claimant trustee for share — Necessity 


for Joining cestui que trust.]— T he Ernst Merck, 
No. 117, ante. 

1114. Bounty of Crown.] — The Marie 

Glaesbr, No. 1100, ante. 

Ills. Whether respective shares need be specified 
— ^Partnership.] — (1) The claim is given generally 
** for the owner A the master,” without distinguish- 
ing their respective shares. The ct. was left to 
suppose they were claimants of undivided shares ; 
in that case the claim would have been proper. . . . 
But where the proprietors are not partners, it is 
certainly not proper to claim in that manner, but 
the rei^ctive interest should be specifically set 
forth (Sir WiUiiAM Scott). 

(2) Although it is the ordinary form of clearing 
out from a belligerent country to bear an ostensible 
destination to a neutral port, yet no one imputes 
that as a fraud, nor is it considered as such an act 
as would justly subject neutral property, on board 
neutral ships, to be molested on that account 
(Sir William Scott). 

(3) Spoliation is not, alone, in our cts. of 
Admlty., a cause of condemnation ; but if other 
circumstances occur to raise suspicion, it is not 
too much to say of a spoliation of papers, that the 
person guilty of that act shall not have the aid 
of the ct., or be permitted to give further proof, 
if further proof is necessary (Sir William Scoirr). 
—The Rising Sun (1799), 2 Ch. Rob. 104 ; 165 
E. R. 2.54. 

Annotations : — As to (3) Consd. The Johanna Enillle (1854), 

I Ecc. & Ad. 317. Refd. Hr The Stephen Hart 1864), 

II L. T. 62. 


Sub-sect. 4. — ^Persons Having Mortgages 
AND Other Charges. 

1116. Mortgagees — Neutral mortgagee.] — The 
Aina, No. 1095, ante: 

1117. .]— The Marie Glaesbr, No. 

1106, ante. 

lllg, British mortgagee.]— T he Marie 

Glaeser, No. 1106, ante. 

1119. Agent for sale on commission.] 

— The rights of mortgees. of enemy goods captured 
as prize are not regarded in a prize ct., even though 
the goods have been consigned to a British port A 
the mtgees. are persons who have arranged to sell 
them on commission in this country. — T he 
Linaria (Part Cargo Ex) (1915), 31 T. L. R. 396 ; 
59 Sol. Jo. 530. 

1120. Pledgees.]— T he Marianna, No. 143, ante. 

1121. .] — The Prize Ct. does not recognise 

the claim of a pledgee of cargo captured at sea, 
the legal propeiiy in which was at the time of 
capture in an enemy subject. — T he Odessa, The 
Woolston, [1916] 1 A. C. 145 ; 85 L. J. P. C. 49 ; 
114 L. T. 10 ; 32 T. L. R. 103 ; 60 Sol. Jo. 292 ; 13 
Asp. M. L. C. 215, P. C. ; affg., [1915] P. 52. 
Annotations : — Apld. The Clan , Grant (Part Cargo Ex) 

(1916), 31 T. L. R. 321 ; The Eumaeufl (1915), 86 L. J. P. 
130; The Linaria (Part Cargo Ex) (1915), 31 T. L. R. 
396. Consd. The Parohlm, [1918] A. C. 167. Apld. 
The Dirigo, The Hallin^al, [1919] P. 204. Consd. The 
Uma, [1920] A. C. 899. Refd. The Soitareren (1916), 85 
L. J. P. 121 ; The Zamora, [1916] 2 A. C. 77 ; The 
Derffllngor (No. 2) (1918). 87 L. J. P. C. 195 ; The L^lteow, 
[1918] A. C. 435 ; The Palm Branch, [1919] A. G. 272 ; 
The HUding (Part Cargoes Ex) (1920), 37 T. L. R. 199 ; 
The Orterfe, [1920] A. C. 724 ; The Kronprlnsessan 
Margareta, The Parana, [1921] 1 A. C. 486. 

1122. .] — The Manningtry, No. 1222, post. 

1123. Persons having lien.]— (1) It will not be 
necessary to enter into the question whether a 


PART X. SECT. 8, SUB-SECT. 4. 

o. Persons /laving hen.]— Pabby Leon1& Hayhoe, Ltd. n. Stormvookl Whaunq Co., [1914] C. P. D. 837 ; [1914] 
W. R. 699. 
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Sect* 3 . — Who may claim : Svih-secls* 4 5. Sect, 

4 1 Svb-sects, 1, 2, 3 <£? 4.] 

claim can be given on account of a mere lien on a 
captured ship. Though I am of opinion, for the 
moment, that it is not such an interest as is regarded 
& protected by the prize law (Sir William 
Scott). 

(2) If such an intention [intention to mislead 
British Cts. as to ownership of the cargo] can be 
proved in the agent, let the interests of his 
employers in Denmark be what they may, they 
must be affected by his conduct & the consequence 
will attach on them to confiscate their jproperty 
so engaged (Sir William Scott). — The Eenrom 
(1790), 2 Ch. Rob. 1 ; 1 Eng. Pr. Cas. 118 ; 165 
E. B. 218 ; atfd. (1802), 6 Ch. Rob. ix. 

Jnnotaiians : — Js to (2) Reid. The Sorfaroren (1015), 85 
L. J. P. 121 ; The Axel Johnson, The Drottning Sophia, 
[1917] P.234. 

1124. .] — The Marianna, No. 143, tinte. 

1126. .] — Tiie Aina, No. 1095, ante, 

1126, .] — (1) It is a rule of the ct., that 

where there are contradictory papers, the onus 
prohandi lies on claimant to show that belligerent 
rights are not thereby affected. 

(2) Colourable papers having been used for 
fraudulent purposes, claimant is bound by the act 
of his agent, & is barred of further proof. 

(3) It is the established law of the Prize Ct. that 
no lien on a ship can be recognised. 

(4) It is not usual, except under very peculiar 
circumstances, to condemn a neutral in costs. — 
The Ida (1864), 1 Ecc. & Ad. 331 ; Spinks, 26 ; 2 
Ehg. Pr. Cas. 208 ; 23 L. T. O. S. 308 ; 18 Jur. 752 ; 
164 E. R. 191. 

Annoialions : — As to (Z) Apld. Tho Odessa, The Cape Corso, 
[1015] P. 62. Reid. Tho Mlramlchi, [1015] P. 71. 

1127, .] — Sorensen v. R., The Ariel, No. 

120, ante, 

1128. Holders of bottomry bonds.] — It is wholly 
contrary to the usage of this ct. to take notice of 
either a mtge. or bottomry bond (Dr. Lushinoton). 
— The Ocean Bride (1864), Spinks, 66 ; 2 Ecc. & 
Ad. 8 ; 24 L. T. O. S. 99 ; 18 Jur. 1031 ; 164 E. R. 
277. 

1129. For ordinary repairs.] — ^The Kier- 

lighett, No. 973, ante, 

1180. Given In time of peace.] — The 

Tobago (1804), 6 Ch. Rob. 218 ; 1 Eng. Pr. Cas. 
456 ; 165 E. R. 764. 

Annotations : — Coned. Tho Ida (1854), 1 Ecc. & Ad. 331 ; 
The Marie Glaeser, [1014] P. 218: The Odessa, The 
Woolston, [1916] 1 A. C. 145. Refd. The Bolvldore (1813), 

1 Dods. 353 ; Sorensen v. li., Tho Ariel (1857), 11 Moo. 
P. C. C. 119 : Thd Sorfareron (1915), 85 L. J. P. 121. 


Sub-sect. 5. — ^Where Property Transferred 
AFTER Seizure. 

1181. Whether person acquiring rights may 
clalm.]-~THE Gothland, [1916] P. 239, n, ; 86 

L. J, P. 23, n. : 2 P. Cas. 293, n. 

Annotation: — ^Disid. The Palm Branch, [1916] P. 230. 

1182. .] — ^Persons who were not the owners 

of goods at the time of their seizure in prize cannot 
maintain an appeal against their condemnation, 
& have no locus standi to ask either that the pro- 
ceedings should be amended by making the owners 
parties, or that the Board should vary an apparently 
incorrect decree appealed from. — ^The Kbon- 
PRINZESSIN Cbcilie, [1919] A. C. 964 ; 88 L. J. P. 
161 ; 121 L. T. 457 ; 35 T. L. R. 638 ; 14 Asp. 

M. L. C. 458, P. C. 

1188. .]~ 7 Although the date of seizure is the 

date at which the status of goods seized as prize 
must be determined, apart from such questions as 
may arise as regards enemy prox>6rty or the doctrine 


of infection, it is not necessary for persons claiming 
goods in the Prize Ct. to have the property in them 
at the date of seizure ; provided claimants have 
the property in the goods at the date of the claim 
& at the time of the hearing, they are entitled to 
assert their claim. — The Frogner, [1919] P. 127 ; 
88 L. J. P. 143 ; 121 L. T. 280 ; 14 Asp. M. L. C. 
442. 

1184. Persons parting with rights cannot claim.] 

— (1) A claimant to goods seized as prize must 
rove his right thereto at the date when he comes 
efore the ct. as owner ; it is not sufficient that 
he was owner at the date of the seizure. 

‘ (2) When shippers of goods discoimt a draft 
upon the consignee & authorise the discounters 
to hand to him a bill of lading, to tho order of, 
& indorsed by, the shippers, upon his acceptance 
of the draft, the intention to bo inferred, according 
to general mercantile understanding, is that the 
ownersliip of the goods is to pass to the consignee 
when he accepts the draft. That inference may 
be modified or rebutted, by particular arrange- 
ments between the shippers & the consignee, & 
is subject to the rules which arise out of a state 
of war existing, or imminent at tho beginning 
of the transaction. The transfer of the property 
upon the acceptance of tlie draft is consistent with 
the consignee being either a purchaser from the 
shippers or their agent for the sale of the goods. — 
The PRINZ Adalbert, [1917] A. C. 586 ; 80 
L. J. P. C. 165; 116 L. T. 802; 33 T. L. R. 
490; 61 Sol. Jo. 610 ; 14 Asp. M. L. C. 81, P. C. 

Annotafions: — /Is to (\) Apld. Tho Frogner, [1919] P. 127. 
Consd. The Palm Branch, [1919] A. O. 272. Reid. Tho 
Zaanlond, [1918] 1*, 303. Oenerally, Refd. Tho Ortorlc 
[1920] A. C. 724. 

H 35 . .J — ^Wliere claimants to goods seized 

as prize have after seizure parted with their rights 
to the goods to other persons, whether insurers 
or not, & have so ceased to be the owners of the 
goods their claim fails & the ct. will not order the 
release of the goods to them. — T he Zaaniand, 
[1918] P. 303 ; 88 L. J. P. 9 ; 119 L. T. 494 ; 
14 Asp. M. L. C. 367. 


Sect. 4.-~IN RESPECT OF WHAT MATTERS 
CLAIMS ALLOWED. 

Sub-sect. 1. — ^Advances. 

1186. Whether claim allowed.] — Delivery of 
proceeds, under restitution, cannot be demanded 
by tho agent of claimant, in opposition to the 
principal, or his assignees ; though the ct. will 
protect his interest, to the amount of sums 
expended in prosecuting the claim. 

In prosecuting the business in the ct., if it should 
appear that the agent had made considerable 
advances for such purposes, the ct. would be 
justified in refusing to let the restitution pass the 
seal until such advances had been repaid (Sir 
William Scott). — The Franklin (1803), 4 Ch. 
Rob. 404 ; 165 B. R. 655. 

1187. .] — The Constantia Harlessen 

(1810), Edw. 232 ; 165 B. R. 1093. 

Anyioiaiiona : — Refd. The Belvidere (1813), 1 DodB. 353; 

The Aina (1854), 1 Ecc. & Ad. 313 ; The Odessa, The 

Woolston. [1916] 1 A. C. 146. 

1188. Advances by British merchants — For 

ship becoming enemy ship.] — The claim of British 
merchants for advances made by them for the use 
of an American ship seized by the govt, upon the 
breaking out hostilities with that country, cannot 
be allowed upon the mere averment of the parties 
themselves that the ship was put into their hands 
as a security for the debt so contracted ; & the 
case is stiU more unfavourable if the money was 
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advanced not for the immediate outfit of the vessel, 
but for the general mercantile transactions of the 
American owners. — The Bklvidere (1813), 1 
Dods. 363 ; 2 Eng. Pr. Cas. 183 ; 165 E. E. 1339. 
AnnOaUona .-—Ezpld. The Aina (1864), 1 Ecc. & Ad. 313. 
Reid. The Odessa, The Woolston, [1916] 1 A. C. 145. 


Sub-sect. 2. — ^Brokerage. 

1189. Claim allowed.] — The Madoc (1817), 
cited in 10 Moo: P. C. C. at p. 85, n. ; 14 E. R. 
423. 

Annotation : — Consd. The Franclska (1856), 10 Moo. P.C. C. 

74. 

1140. .] — ^Prize property imposes much 

responsibility. The management of prize con- 
cerns brings with it a great deal of occupation 
that does not belong^ to brokers upon ordinary 
occasions, in which merchants act pretty much 
for themselves ; & who are, therefore, entitled 
to curtail the brokerage fees ; but on war sales, 
conducted as they are almost exclusively by 
brokers, a commission of 1 per cent, upon the 
proceeds, seems long to have been established 
(Lord Stowbll). — The Harregaard (1822), 
1 Hag. Adm. 22 ; 160 E. B. 8. 


Sub-sect. 3. — Demurrage. 

1141. In respect of captured ship.] — The Copen- 
:IAGEN, No. 1193, post 

1142. .] — The Roumanian, No. 1176, post. 

1143. ,] — The Katwuk, No. 788, ante. 

1144. .]-~The Heim, No. 1173, post. 

1145. Delay In proceeding to adjudication 

— Ship restored.] — Demurrage given against a 
captor for unjustifiable detention & delay, in 
proceeding to adjudication. — The Corier Mari- 
TIMO (1799), 1 Ch. Rob. 287 ; 1 Eng. Pr. Cas. 137 ; 
165 E. R. 179. 

1140, ,] — The claim was given 

on Sept. 10 ; the captors consented to restitu- 
tion, but not till Nov. 30. . . . The wrong doing 
here is not the original seizure, but the detention. 
. . . Why was not consent given before ? No 
explanation is offered of this want of due & 
necessary diligence. The whole time is two months 
& twenty days. I shall allow the twenty days 
for preparing & giving the claim & considering its 
effect, & give two months’ demurrage {per Cur.). — 
The Zee Star (1801), 4 Ch. Rob. 71 ; 165 E. R. 
539. 

1147. Rate of deminrage.] — The Louisa 

Albertina (1804), 6 Ch. Rob. 12, n. ; 165 
E. R. 832. 

Annotation : — Ezpld. The Anna Catharlna (1805), 6 Ch. Roh. 

10. 


Sub-sect. 4. — Detention. 

1148. Suspicious detention.] — Application for ex- 
penses & damages incurred by detention under 
circumstances apparently of a suspicious nature, 
refused, although these circumstances appeared to 
be so far consistent with the letter of His Majesty’s 
licence, as to induce the ct. below to restore the 
vessel. — T he St. Antonius (1809), 1 Act. 113; 
12 E. R. 43. 

1149. Detention due to exercise of belligerent 
rights — Claim by British or allied owner.] — As 


indicated in the judgment in The JunOt No. 1151, 
posit British shipowners, in war time, are not 
permitted to claim for any delay or inconvenience 
incurred by reason of the diversion or detention 
of their vessel for the purpose of seizure & making 
unUvery of confiscable enemy property. The loss, 
if any, to the shipowner results from the war & 
must be submitted to, just as he is not entitled 
to bring into tlie estimation of the freight any 
alleged excess in the cost of discharging at the 
port at which the vessel actually delivered the 
cargo, & the cost at the port to which she was 
originally destined. — The Tredegar Hall, [1916] 
P. 217 ; 32 T. L. R. 9 ; 60 Sol. Jo. 46 ; IP. Cas. 
492. 


1160. .] — When the cargo in a British 

or allied sliip is seized as prize & owing to the 
want of discharging facilities it remains ware- 
housed in the ship until after it has been sold 
under an order for condemnation, the shipowners 
are not entitled in law to compensation for the 
detention of the ship, but the ct. may authorise 
the Admlty. Marshal to give them a reasonable 
sum out of the proceeds of the cargo. — The 
Cumberland (1915), 31 T. L. R. 198. 

1151. Absence of special & excep- 

tional circumstances.]— 'A British vessel, shortly 
before the outbreak of war between Great 
Britain & Germany, left Bristol for Amsterdam 
with three parcels of cargo ultimately destined 
for Germany, & put into Swansea to load other 
cargo. Whilst there, & after the outbreak of war 
the three parcels were seized by the customs 
authorities & subsequently condemned as lawful 
prize. The shipowners thereupon raised a claim 
for freight, & also for expenses incurred by reason 
of the detention of the vessel owing to the seizure 
of' the goods : — Held : the claim to some freight, 
Sc to the items for extra costs of discharging & 
shifting the goods at Swansea, should be allowed 
against the cargoes, &, in ascertaining the total 
amount, the foUowing general rule would assist 
the registrar & merchants in tliis & similar cases : 
such a sum to be allowed for freight as is fair & 
reasonable in all the circumstances, regard being 
had to the rate of freight originally agreed, though 
tliis is not necessarily conclusive, to the extent 
to which the voyage has been made, to the labour 
Sc cost expended, or any special charges, incurred 
in respect of the cargo seized before its seizure 
Sc unlivery. Sc to the benefit accruing to the cargo 
from the carriage on the voyage up to the seizure 
Sc unlivery ; but no sum to be allowed, unless 
there be some special & exceptional circumstances, 
in respect of any inconvenience or delay attribut- 
able to the war or to the consequent diversion, 
detention. Sc seizure, as such matters are the un- 
fortunate results of a state of war to which those 
engaged in shipping must submit. — The Juno, 
[1916] P. 109 ; 84 L. J. P. 154 ; 112 L. T. 471 ; 
31 T. L. R. 131 ; 59 Sol. Jo. 261 ; 13 Asp. M. L. 0. 
15 ; IP. Cas. 161. 

Annotations : — The Sorfarerou (1915), 86 L. J. P. 121 ; 

The Trodegrar Hall, [1916] P. 217. R^. The lolo, [1916] 

P. 206 ; The Katwljk. [1916] P. 177 ; The Houmanlan, 

[1916] 1 A. C. 124 ; The Jeanne, The Vera, The Forsylk, 

The Albania, [1917] P. 8 ; The Stlgetad, [1919] A. C. 279. 

1152. Claim by neutral owner.] — The 

Heim, No. 1173, post. 

1163. .] — In chartering a Swedish 

vessel to conv^ resin through Sweden to Russia, 
the regulations issued by the Swedish govt, 
forbidding, to the knowledge of the parties, the 


PART X. SECT. 4, SUB-SECT. 4. 

p. Whether aXUrwed,] — Tmc Cretio 
(1921), 3 P. Css. 967. 

J. — ^VOL. XXXVII. 


0 . Detention due to exercise 

ofoeUioerent rights — Claim by neutral 
otr/ier.]— The owner of a neutral ship 
is not entitled to any dan)agea for 


Inoonvenlenoe 3c delay resulting from 
the seizure of enemy oamo on board.— 
Thk Oraioisla, [1915] J. D. H. 678. 


U U 
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export of resin from Sweden, & also its transit 
within that Kingdom without a licence, arrests 
& restraints of princes, rulers, & people were ex- 
cepted. The vessel was detained by the British 
cu^ms authorities in the United' Kingdom for 
ten weeks, having failed to procure a licence from 
the Swedish authorities to t^e the cargo through 
Sweden. The owners brought a claim against tne 
charterers in respect of such detention. The 
Prize Ct. decided in the owners’ favour & awarded 
them damages for ten weeks* detention : — Held : 
where a voyage is put an end to by an excepted 
peril, as when it comes to an end by some un- 
anticipated external cause, the loss has to be borne 
where it falls, & there was no legal ^und for 
making the charterers bear any. portion of the 
owners’ loss. — The Lisa (1924), 40 T. L. R. 262, 
P. C. 

1164. Unreasonable delay or incon- 

venience.] — The Remonstrant, No. 1219, post 

1166. .] — The Stiostad, No. 

1080, ante, 

1166. In absence of cargo owner.] — 

The Rio de Janeiro, [1919] P. 242, n. ; 89 
L. J. P. 23, n. ; 3 P. Cas. 464, n. 

Annotations : — Consd. The Helm, [1919] P. 237 ; The 

Domald, [1920] P. 66. 

1167. — Ship & cargo Innocent.] — The 

Eenar Jarl, [1920] P. 64, n. ; 89 L. J. P. 172, n. ; 
3 P. Cas. 639. 

Annotation Apld. The Domald. [1920] P. 66. 

1168. .] — Through the seizure 

in prize of various parcel, of cargo laden on 
board a neutral steamship, her owners sustained 
losses & expenses due to her detention. The 
proceedings in prize resulted in the release of the 
cargo. A claim by the shipowners against the 
Crown for costs & damages having failed, they 
sought to recover the amount of 3icir losses & 
expenses from the cargo owners on the ground 
(inter alia) that the deviation & detention of the 
ship were due to the suspicion attaching to the 
cea^o : — Held : as the cargo owners were innocent 
& had not concealed from the shipowners any 
material facets, & as the loss arose solely from the 
jufid)iflable exercise of belligerent rights, it must 
lie where it fell. — The Domald, [1920] P. 66 ; 
89 L. J. P. 168 ; 8 P. Cas. 639. 


Sub-sect. 6. — Expenses. 

1169. Whether claim allowed.] -- Expenses 
allowed on com ships, of which the cargoes had 
been taken by govt. ; but only where the original 
evidence of property was complete. — The Minerva 
(1800), 2 Cb. Rob. 302 ; 166 B. R. 324. 

1160. .] — The Resolution (1802), 4 Ch. 

Rob. 166 ; 166 B. R. 673. 

Annotation : — ^Aldd. The United Btatee. [1920] P. 430. 

1161. Expenses of poundage.] — ^A party 

having a decree for costs & damages is to be pro- 
tected against the expense of poundage (per Cub.). 
— ^Thb Driver (1804), 6 Ch. Rob. 146, n. ; 166 
B. R. 728. 

Annotation .‘—Retd. The Ostsee (1866). 2 Eoo. & Ad. 170. 

1162. Expenses of providing securities.] — 

The Jambs & William, No. 666, emte . 

1163. Expenses of insurance.] — The James 

St , William, No. 666, ante . 

1164. Expenses of sale.] — The Madoo 

(1817), cited in 10 Moo. P. C. C. at p. 86, n. ; 14 
B. B. 423. 

Annotation Apid. The Franolska (1866), 10 Moo, P. 0. 0. 


Sub-sect. 6. — ^Freight. 

A. In General. 

1166. Shipowner also cargo owner.] — ^Mode of 
estimating 10 per cent, on the invoice price 
does not includ^e the charge of freight ; the smp & 
cargo belonging to the same person. 

If 10 per cent, is hot more than a fair mercantile 
profit on the cargo, claimant is further entitled to be 
considered in the character of owner of the ship. 
He is entitled to his profits in that character as 
well as in the character of owner of the cargo. 
He has not actually paid freight, because he uni^s 
both characters in himself. If the freight was 
paid separately, where the owner of the ship was 
not the owner of the cargo, it is eq^lly due where 
the one person is owner of botn (per Cub.). — 
The Lucy (1800), 3 Oh. Rob. 209 ; 166 B. R. 438. 

1166. Ship sailing with false papers.] — The 
America, No. 736, ants, 

1167. Deduction of freight — From salvage paid.] 

— The Racehorse (1800), 3 Ch. Rob. 101 ; 166 
B. R. 401. 

Annotation : — Ctanid. Cox v. May (1816), 4 M. & S. 162. 

1168. Freight already paid.] — The Anna 

Catharina (1806), 6 Ch, Rob. 10 ; 166 E. R. 832. 
Annotation DM. The Stigstad, [1919] A. C. 279. 

1169. Ship brought to inconvenient port.] — The 

merchant whose goods were seized had a right 
under the general Jaw of nations, to an adjudica- 
tion of his property, in the country where it was 
carried ; & the property had been conveyed to 
Europe, under an application of a novel policy, 
framed for the particular convenience of the British 
govt., the expense of that transmission, & every 
expense that was intended to render it secure, 
must fall upon the party for whose convenience 
this was done, & the neutral claimant should be 
protected therefrom (Sir William Scott). — The 
Narcissus (1802), 4 Ch. Rob. 17 ; 166 E. R. 620 
Annotations The United States. [1920] P. 430. 

Refd. The Malta (1828), 2 Hag. Adm. 169, n. Mentd. 

The Buenos Ayres (1811), 1 Dods. 28. 

1170. Rate of freight — Not necessarily measured 
by charterparty.1 — The charterparty is not the 
measure by which the captor iu all cases is boimd, 
even where no fraud is imputed to the contract 
itself. When, by the events of war, navigation 
is rendered so hazardous as to raise the price of 
freight to an extraordinary height, captors are 
not necessarily boimd to that inflamed rate of 
freight. When no such circumstance exists, when 
a ship is carrying on an ordinary trade, the charter- 
paity is undoubtedly the rule of valuation, unless 
impeached ; the captor puts himself in the place 
of the owner of the cargo, & takes with that specific 
Hen upon it. But a very different rule is to be 
applied, when the trade is subjected to extra- 
or^nary risk & hazard, from its connection with 
the events of war, & the redoubled activity & 
success of the belligerent cruisers. This is a case 
of that kind (Sm William Scott.) — The Twilling 
Riget (1804), 6 Ch. Rob. 82 ; 1 Eng. Pi*. Cas. 
430 ; 166 E. R. 706. 

AnnotatUms Be!d. The Corsican Prince, [1916] P. 195 : 

The Ida, [1916] P. 206. 

1171. Freight given to Crown— Succeeding to 
rights of enemy owner.] — Freight given to the 
Crown as succeeding to the ri^ts of the enemy 
ship-owners — ^though not decreed prior to the 
breaking out of hostilities. — The Prosper, The 
Holstein (1809), Edw. 72 ; 2 Eng. Pr. Cas. 26 ; 
166 E. R. 1037. 

Annotations .*—Befd. The Jnnd. [1916] P. 169; The Frins 

der Nederlanden. [1921] 1 A. 0. 764. 

1172. Award of freight to captor— Claim for de- 
duction — Improper stowage of goods — ^No objection 
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at time of rastitutlon.] — ^Application for a deduo- 
X* pronounced to be due to the captor, 
aJleging that damage had arisen in consequence 
of toprop^ stowage of articles, restored by the 
sentence of the ct. below. Application rerused, 
It appeamg to the ct. that no objection had 
been at the time of delivery. Applica- 

tion to further proof as to the exact time of mA-lring 
the objection refused, in consequence of culpable 
neglect & delay. — The Santo Thomas (1811). 
2 Act. 86 ; 12 E. R. 188. ^ 

1178. Goods seized under reprisal order — Sale by 
order of court — Neutral owner entitled to freight 
from proceeds.] — Neutral shipowners are entitled 
to freight, but not to damages for detention or 
demurrage, against funds in ct. representing the 
proceeds of enemy goods seized under the Reprisals 
Order in Council of Mar. 11, 1916, & sold under an 
order of the ct.— The Heim, [1919] P. 237 ; 80 
L. J. P. 20. 

AnnoUUion ;-~Distd. The Domald, [1920] P. 56. 


B. Enemy Goods in British Ship, 

1174. Freight allowed.]— The Tanagra (1914), 
T%mes, Sept. 25. 

1176. As compensation by Crown.] — T he 

Avon (Part Cargo Ex) (1914), Times, Nov. 17. 

1176. Without admitting liability.]— 

A cargo of refined petroleum oil in bulk, owned by 
a German co., was shipped at Port Arthur, Texas, 
on board a British vessel bound for Hamburg. 
The vessel reached the English Channel after the 
outbreak of hostilities between Great Britain & 
Germany, &, at the suggestion of the Lords Comrs. 
of the Adi^ty,, her owners diverted her to a port 
in the United Kingdom, Dartmouth, for orders. 
From there they ordered her to proceed to Purfieet 
& there discharge the oil into tanks of the British 
CO. owning the wharf. When the larger part of 
the cargo had been so discharged an officer of the 
customs gave the master of the vessel notice in 
writing that the whole of the cargo was “ placed 
under detention.'’ On an application by the 
Crown for the condemnation of the cargo as lawful 
prize seized in port, & objection taken that the 
tanks were “ on land ” &, therefore, not within 
the jurisdiction of the Prize Ct. : — Held : (1) the 
tanks were, in effect, oil warehouses, & warehouses 
were included in the definition of a “ port.” The 
case, therefore, was within the jurisdiction of the 
ct., & the whole of the oil cargo was maritime 
prize subject to seizure as &; where it was, at the 
time the notice was given, whether on board the 
ship or in the tanks. 

(2) The Crown without admitting liability con- 
sented to pay the owners of the vessel such pro 
rata freight as the registrar merchants should 
find to be reasonable as well as the charges of the 
owners of the oil tanks for landing & storage. 

(3) The claims for demurrage at Dartmouth & 
for coal consumed are disallowed (Sir Samuel 
Evans). — ^The Roumanian, [1916] P. 20 ; 84 
L. J. P. 66 ; 112 L. T. 464 ; 31 T. L. R. Ill ; 69 
Sol. Jo. 206; 13 Asp. M. L. C. 8; on appeal, 
[1916] 1 A. C. 124, P. C. 


Annotations t^As to (1) Apld. The Eden Hall. [1916] P. 
78; The Sohlesien. [1916] P. 225 : The AoMUes. [1917] 
P. 218; The BatsTier H., [1918] P. 66. n. Ooofd. 
i2e Certain Craft Captured on the Victoria Nyanca. 
] P. 83. Distd. The Anlohah. [1922] 1 A. C. 235. 

Dainiler Co. e. Continental Tyre 6c Rubber Co. 

(Great Britain). [1916] 2 A. C. 307 ; The Odessa, The 
woolston, [1916] i A. C. 145 : The Abonema, The Hllierod. 
The Floridia. The Albania. The Adjutant. [19191 P. 41 ; 
The AohiUee. [1919] P. 340 ; The Orterio. [192()] A. 0. 
724 ; The Vesta. [1921] 1 A. C. 774. Generally. Befd. The 
Poona (1916). 84 L. J. P. 150 ; Netherlands Am^can 
Steam Navigation Co. v. Procurator General. [1926] 
1 K. B. 84. 


C, Freight as Charge on Cargo, 

1177. Priority o! freight.] — The Welbedigti- 
HEiD (1802), cited in 4 Ch. Rob. p. 344 ; 166 B. R. 
636. 

Annoloiion Reid. The Vrow Henrloa (1803). 4 Ch. Rob. 

342. 

1178. .] — Expenses of the neutral master do 

not stand on the same groimd as freight, decreed to 
be a charge on the cargo ; expenses postponed to 
the expenses of the captor, where he had obtained 
condemnation of the cargo, & was entitled to an 
indemnification, for the expenses incurred by him. 

This is a question concerning a remnant of a 
cargo . . . which has been condemned for want of 
further proof, after the neutral owner of the ship 
had obtained a sentence of restitution of the vessel, 
with freight & expenses, decreed to be a charge on 
the cargo. ... On general principles, when 
condemnation has been obtained, the captor’s 
claims appear to have rather the advantage. . . . 
The neutral has a right to carry the property of 
the enemy, but subject to the right of the belligerent 
to bring in the ship so employed, for the purpose 
of bringing the cargo to adjudication. ... A 
neutral vessel so engaged is not exposed to any 
penalty at all, but she is entitled to her freight, as 
a lien attaching on the cargo. The captor ta^es 
cum onere. The freight attaches as a hen, which 
he must discharge by payment, provided . . . 
that there are no unneutral circumstances in the 
conduct of the ship, to induce a forfeiture of this 
demand. But the expenses of the neutral master 
appear to me to stand on a somewhat different 
footing. As to them, this distinction seems to 
present itself, supposing the law to be that the 
neutral ship is liable to be brought in ; if she can 
carry the property of the enemy lawfully, on that 
condition only, I do not know that she is entitled 
to the expenses incurred in consequence of being 
so brought in. . . . It does not appear that the 
neutral master would, on principle merely, be 
entitled to an indemnification for expenses so 
incurred. He is bound to know the condition 
annexed to his right, & to abide the consequences. 
A more favourable practice has obtained under 
which his expenses are usually allowed. . . . 
But it is not a claim, which the neutral master is 
entitled to urge against the captor, as a right equally 
original, & equally vested in him, & in the same 
manner, as freight is vested, by the receipt of the 
cargo on board, & the perfc-rmance of the contract 
of conveyance. It is said that the cargo was con- 
demned, not as enemy’s property, but for want of 
further proof, & the attestation of the asserted 
owner. Can that make any difference ? . . . 
The captor is as much entitled, as if the cargo had 
been condemned on affirmative gi*ounds, & in the 
first instance on positive evidence, that it was the 
property of the enemy (Sir William Scott), — 
The Bremen Plugge (1801), 4 Oh. Bob. 90 ; 166 
E. R. 646. 

Annotation : — Apld. The Vrow Henrloa (1803), 4 Oh. Rob. 

342. 

1179. .] — Freight is, in all ordinary cases, 

a lien which is to take place of all others. The 
captor takes cum onere. It is the allowed privilege 
of neutral trade to carry the property of the enemy, 
subject to its capture, & to the temporary detention 
of his vessel ; & if the party does not prevaricate, 
or conduct himself in any respect with ill faith, he 
is entitled to his freight. It is the general rule. 
• . . There is one class of cases to which it ought 
not to be applied : the case of ships, carrying on 
a trade between ports of allied enemies ; a trade 
which may be said to arise in a great measure out 
of the circumstances of the war, though not 

u u 2 
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altogether; . . . because such a trade exists in 
a limited degree in times of peace. ... In such 
a course of trade, although the ct. has not altogether 
refused freight to the neutral ship, yet it may not 
think it unreasonable, that the captor should, in 
preference, be entitled to his expenses. ... In 
the present case, the voyage is not between the 
ports of allied enemies, but between the ports of 
two belligerents, from Valencia to London. That 
constitutes ... a sort of middle case, with 
respect to the obligation by which the captor 
might conceive himself bound to bring the cargo 
to adjudication. There might be a presumption 
undoubtedly that the property belonged to the 
enemy exporter. But there is a foundation, also, 
for presuming that it might belong to the consignee, 
& that it would not have been sent on a destination 
to this country, but under the protection of a 
hcence. ... I shall apply a sort of a middle 
judgment. I will allow the captor his law expenses, 
& direct the other expenses to be postponed to the 
payment of freight (Sir Wiixiam Scott). — The 
Vrow Henrica (1803), 4 Ch. Rob. 342 ; 165 E. R. 
634. 

118Q. Part of cargo condemned — Average.] — 

The Kronta Ancharet (1779), Marr. 258 ; 165 
E. R. 59. 

1181. .1 — The JuNGFRE Maria (1779), 

Marr. 273; 165 E. R. 63. 

1182. Reference to master to ascertain 

amount.] — T he Kalomo (1915), [1916] P. 176, n. 

1183. Restitution.] — The Catherina Maria 
(1802), cited in 10 Moo. P. C. 0. at p. 82, n. ; 14 
E. R. 422. 

Annotation : — Consd. The Franciska (1856), 10 Moo. P. C. C. 

74 . 

1184. Proceeds at cargo insufflcient — Practice.] — 

This was a Danish vessel, taken on a voyage from 
a French port to North Bergen. ... It has 
happened, that since the restitution of the vessel, 
she has sustained some injury by the embargo, 
which was imposed on all Danish ships. The ship 
was, however, at last liberated, & went away with 
a decree for freight, & expenses, to be a charge on 
the cargo ; but the ct. did not in any matter 
determine that a burthen was to be thrown on the 
captor. It was supposed that the cargo would be 
sufficient; though unfortunately the event has 
proved otherwise. Greater expenses may probably 
nave been incurred on account of the embargo. 
... I am of the opinion that the ct. cannot do 
more than carry into effect the decree which has 
been made, by ordering the proceeds to be paid to 
the neutral master. If he has any further 
demands, they must be prosecuted against the 
consignee (Sir William Scott). — The Haabet 
(1802), 4 Ch. Rob. 302 ; 165 E. R. 620. 

1185. .] — The Vrow Margaretta 

(1802), 4 Ch. Rob. 304, n. ; 165 E. R. 620. 

1186. .] — Der Mohr, No. 611, ante. 


B. Goods carried to Port of Destination. 

1187. Captor allowed freight — Set-off In case of 
misconduct.] — T he Vreyheid (1784), cited in 4 
Ch. Rob. at p. 282 ; 165 E. R. 613, P. C. 

Annotation .*-~Apld. The Fortuna (1802), 4 Ch. Rob. 278. 

1188. .] — Freight due to captors, in virtue 

of the ship, which had been condemned, when the 
cargo is carried by them to the place of its destina- 
tion. 

It was the intention of the ct., not being apprised 
of any further demand, that the proceeds ^ould 
be paid out, but that decree has not been carried 


into effect. However, in reference to what has 
been done in this case, that when there is a decree 
of the ct. for restitution, it is not to be obstructed 
by the mere caveat of the party {per Cdr.). — The 
Fortuna (1802), 4 Ch. Rob. 278 ; 165 E. R. 612. 
Annotation.-— AM.' The Roland (1915), 84 L. J. P. 127. 

1189. .] — If goods are not carried to their 

original destination, within the intention of the 
contracting parties, freight shall not be due ; & 
on this ^oUnd, that the contract not being com- 
pleted, either in substance or form, the speculation 
of the party has not been productive . . . when 
.the contract is executed, by bringing the cargo to 
the place of destination, the captor, to whom the 
vessel is condemned, shall be entitled to the freight 
which has been earned. He stands in the place 
of the owner of the ship, & is held entitled to the 
price of the services which have been performed in 
the execution of the contract (Sir William Scott). 
—The Diana (1803), 5 Ch. Rob. 60 ; 165 E. R. 
697. 

Annotations : — Apld. The Roland (1915), 84 L. J. P. 127. 

Reid. The InduHtrie (1854), 1 Eoc. & Ad. 444. 

1100. .] — ^Whenever the captor brings the 

goods to the port of actual destination, he shall be 
entitled to the freight, on the ground that the 
contract has been fulfilled ; but that in all other 
cases freight shall not be due, although the ship 
may have performed a very large part of her 
intended voyage (Sir William Scott). — The 
Vrow Anna Catharina (1806), 6 Ch. Rob. 269 ; 
165 E. R. 927. 

Annotation .—Apld. The Roland (1915), 31 T. L. R. 357. 

1191. .] — The Roland, No. 257, ante. 

E. Goods carried to Intermediate Port. 

1192. Whether freight allowed.]— The Etrusco , 
Constant’s Case (drca 1800), cited in 5 Ch. Bob. 
at p. 74 ; 165 E. R. 702, P. C. 

Annotations .* — Distd. The Diana (1803), 6 Ch. Rob. 60. 

Apld. The Vrow Ajina Catharina (1806), 6 Ch. Rob. 269. 

1193. .] — Under these circumstances there 

cannot be the slightest pretence for a claim of 
demurrage, against the cargo, on any ground what- 
ever. ... It is impossible to say that she had 
earned more than a freight pro rata itineris. . . . 
The expense of conveying the cargo to its ultimate 
destination belongs to the cargo only, the contract 
having been in effect determined by the payment 
of freight pro rata itineris (Sm William Scott). 

The maxim that capture is delivery is not to be 
taken in the general way in which it has been laid 
down. It is by no means true, except where the 
captor succeeds fully to the rights of the enemy, & 
represents him as to those rights. If a neutral 
vessel, having enemy’s goods, is taken, the captor 
pays the whole freight, because he represents the 
enemy by possessing himself of the enemy’s goods 
Jure belli (Sir William Scott). — The Copenhagen 
(1799), 1 Oh. Rob. 289 ; 165 E. R. 180. 

AnTwtations : — ^Msntd. Hallett v. Wigram (1850). 9 C. B. 

580 ; Hall v. Janson (1855), 4 E. & B. 500 ; Atwood v. 

Sellar (1880), 5 Q. B. D. 286 : Syensden v. Wallace (1884), 

13 Q. B. D. 69 ; Hamel v. Peninsular Sc Oriental Steam 

Na'^ation Co., [1908] 2 K. B. 298. 

1194. .] — ^Freight, pro rata, on capture & 

recapture, not given, to a ^p brought back to the 
port, or quasi-port of her departure. — The Hiram 
(1800), 3 Oh. Rob. 180 ; 165 E. R. 428. 

1196. .] — The ct. decreed the whole freight 

to be a charge on the cargo (Sir William Scott). — 
The Mar tha (1801), 3 Oh. Rob. 106, n. ; 165 E. R. 
402. 

Annotation : — ^Befd. The Hoffnung (1805), 6 Ch. Rob. 231. 

1196. .] — ^Freight not due to captor on 

goods not brought to toe origd^xal port of destinajb ion 
though afterwards sold in this country. — ^T he 
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Forttjna (1800), Bdw, 66 : 2 Eng. Pr. Gas. 17 ; 
166 B. R. 1031. 


1197. Large part of voyage performed.] — 

A great part of her voyage was performed, the 
outward voyage entirely, & a great parf of 
the returned voyage, & solely in the service of the 
freighters. The master was taken out on the 
first capture, & owing to that circumstance no 
claim was immediately given for the cargo. . . . 
The ship was restored by consent on July 2, 
whilst no claim was given for the cargo till July 17, 
& restitution did not pass till Nov. 16. The case 
of the cargo was litigated. ... I cannot say 
that a ship shall wait all such time for the mere 
chance of taking on the cargo, if eventually it 
should be restored. It was said that the contract 
was totally dissolved, but ... it was in no 
degree owing to the owner of the ship who might 
have carried on the cargo, but that tlie owner of 
the cargo was not ready to proceed. . . . The 
ship is entitled to her whole freight (Sir William 
Scott). — The Racehorse (1800), 3 Ch. Rob. 101 ; 
105 E. R. 401. 

Annotation : — ^Mentd. Cox v. May (1815), 4 M. & S. 152. 

1198. .] — The Vrow Anna Catha- 

rina. No. 1190, ante. 

1199. Seizure In British port at outbreak 

of war.] — The Juno, No. 1151, ante, 

1200. Voyage becoming unlawful.] — The 

St. Helena, No. 1052, ante, 

1201. .] — Shortly before the outbreak 

of war a British ship left a Russian port in the Black 
Sea with a grain cargo for Hamburg, & on the 
declaration of war between Great Britain & 
Germany her owners, at the suggestion of the 
British Admlty., diverted the vessel to a British 
port where the cargo was seized by the customs 
authorities, & subsequently sold by the marshal, 
the proceeds being paid into ct. The Russian 
Bank for Foreign Trade, as owners, claimed tlie 
proceeds of part of the cargo, namely, two parcels 
of barley, & the amount was paid out to them 
subject to a claim by the shipowners for freight 
& charges ; — Held : though at common law no 
freight was due as the contract of affreightment 
had not been carried out, & had become illegal 
by reason of the war, the Prize Ct., acting on 
equitable principles, would allow such a fair & 
reasonable sum in respect of freight & charges as 
should be ascertained by a reference. — T he Iolo, 
[1910] P. 206 ; 85 L. J. P. 82 ; 113 L. T. 004 ; 31 
T. L. R. 474 ; 59 Sol. Jo. 545 ; 13 Asp. M. L. C. 141. 


Annotationa : — Consd. Tho Juno, [1916] P. 169. BeU. 
The Prlns der Nederlanden, [1921] 1 A. C. 754. Mentd. 
Ar|os (Oargo Ex), Gaudet v. Brown (1873), L. R. 6 P. O. 


F. Goods carried Between Enemy Ports, 

1202. Whether freight allowed — Voyage between 
ports of same enemy.] — The Wiijiei^na (1799), 
2 Ch. Rob. 101, n. ; 165 E. R. 253. 

1203. The Rebecca (1799), 2 

Ch. Rob. 101 ; 165 E. R. 253. 

1204. .] — Freight refused to a neutral 

ship carrying salt from one Spanish port to another. 

This is the case of a ship sailing under Danish 
colours & taken with a cargo of salt, on a voyage 
from Cadiz to Castropel in Gallicia. The ship had 
been restored, reserving the question of freight 
& expenses. The cargo had been condemned as 
the property of the King of Spain & the question 
now is . . . whether freight & expenses shall be 
allowed to the neutral ship. 

Where a capture is made of a cargo, the property 
of cm enemy, carried in a neutral ship, the neutr^ 
shipowner obtains against the captor those rights 


which he had against the enemy. . . . This 
principle ... is liable to some exceptions; as, 
for instance, . . . contraband goods. If an 
enemy puts on board a neutral vessel a cargo 
belonging to himself, which is a contraband cargo, 
&: that cargo is taken, it is condemnable to the 
captor ; but the ct. will not consider itself as 
bound to enforce the payment of freight, against 
the captors, although at the same time, the neutral 
shipowner might have just reason to demand it 
from the enemy, with respect to whom his contract 
has been performed, as far as he had not been 
disabled from fulfilling it by the ve^ circumstance 
of the other contracting party having put a cargo 
of that species on board, & consequently exposed 
the vessel to hostile seizure ; & the ct. may, in 
like manner, not conceive itself under any obliga- 
tion to say, in other instances, that the captors 
are liable to tho charge of freight, although it may 
be a good &; valid demand against the owner, 
which the parties must settle elsewhere. ... In 
our own country it has long been the system that 
the coasting trade shall only be carried on by our 
own navigation. ... In the ordinary state of 
affairs, no indulgence is generally permitted to the 
ships of most other countries to carry on the 
coasting trade. ... As to a coasting trade, 
supposing it to be a trade not usually opened to 
foreign vessels, can there be described a more 
effective accommodation that can be given to an 
enemy during a war than to undertake it for him 
during his own disability ? . . . 

A person living bond fide in a neutral country, is 
fully entitled to carry on a trade to the same 
extent as the native merchants of tho country in 
w^hich he resides, provided it is not inconsistent 
.with his native allegiance (Sir William Scott).— 
The Emanuel (1799), 1 Ch. Rob. 296 ; 165 B. B. 
183. 

Annotation .'—Reid. Tho PrinB der Nedorlandon, [1921] 

1 A. 0. 754. 

1205. .] — The America, *No. 736, 

ante, 

1206. Voyage between ports of different 

enemies — Conduct appearing bond fide.] — T^b 
WiLHELMiNA (1799), 2 Ch. Rob. 101, n. ; 165 B. R. 
253. 

1207. Priority of captor’s expenses.] — 

The Vrow Henrica, No. 1179, ante, 

G. Ship carrying Contraband, 

1208. Whether freight allowed.] — T he Mbr- 
CURTU8 (1799), 1 Ch. Rob. 288 ; 105 B. R. 180. 
Annotaiion Apld. Tho Emanuel (1799), 1 Ch. Rob. 295. 

1209. .] — The Emanuel, No. 1204, ante„ 

1210. Quantity of contraband relatively 

small.] — T he Neptunus (1800), 3 Ch. Rob. 108 ; 
1 Eng. Pr. Cas. 264 ; 1 65 E. R. 403. 

Annotations : — ^Distd. The Joanno, The Vora, Tho Forsvlk, 

Tho Albania, [1917] P. «. Consd. A Distd. The Prlns dor 

Nederlanden, [1921] 1 A. C. 754, 

1211. Master or owner Ignorant of nature 

of cargo.] — Contraband freight forfeited, ignorance 
of the neutral master not allowed. — ^T hb Ostbr 
Risoer (1802), 4 Ch. Rob. 199 ; 1 Eng. Pr. Cas. 
382 ; 165 E. R. 584. 

Annotations : — ^Reld. Tho Hakan, The Maracaibo, [1916] 

P. 266 ; Tho Prlns der Nederlanden, [1921] 1 A. C. 754. 

1212. .] — The Prize Ct. has jurisdiction 

to award freight in respect of the carriage of 
contraband goods, but the discretion to do so is 
exercised only in wholly exceptional cases. Its 
allowance or disallowance does not turn merely 
on the question whether the shipowner knew the 
character of the cargo. 

Ignorance of neutral shipowners as to the enemy 
destination of the contraband goods, their conduct 
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8$ct, 4. — In respect of what matters claims allowed : 

Svib-aect, 6, 6^., H. <fc 7. ; sub-eeds, 7, 8, 9 <fc 10.] 

in informjng the British authorities of the pro- 
posed shipment, & their services in carrying the 
goods from Las Palmas, are not sufficient grounds, 
in accordance with the authorities, for an exercise 
of the discretion in their favour. — The Prins dbr 
Nederlanden, [1921] 1 A. C. 764 ; 90 L. J. P. 
273 ; 126 L. T. 208 ; 37 T. L. R. 608 ; 16 Asp. 
M. L. C. 274, P. 0. 

1218. Matter of grace or discretion.] — 

Freight is never paid to neutral shipowners in 
respect of the carriage of contraband, except as a 
matter of grace or as a matter of discretion. — The 
Jeanne, The Vera, The Forsvik, The Albania, 
[1917] P. 8 ; 80 L. J. P. 71 ; 116 L. T. 838 ; 33 
T. L. R. 67; 13 Asp^. M. L. C. 667. 
udnnofcrftona :-~Conid. The Prins der Nederlanden, [1921] 

1 A. C. 754. Hentd. The Vesta, [1921] 1 A. C. 774. 

1214. Exercised in wholly exceptional 

cases.] — The Prins dbr Nederlanden, No. 1212, 
ante, 

1215. Goods declared conditional contra- 

band — After departure from neutral port.] — The 
Katwijk, No. 788, ante. 

H. Ship detained under Embargo, 

1216'. Freight not allowed.] — Freight demanded 
by a ship under embargo, against a cargo, but 
unloaded, to be sent on by another conveyance, 
not given. 

The cargo is claimed for persons not subject to 
the embargo. The ship was brought in as a 
Swedish ship, & on that accr unt only the deten- 
tion has been occasioned, without any co-operation 
on the part of the cargo. The cargo has been 
brought out of its course, & has been detained on 
account of the ship, & is finally compelled to find 
another vehicle to convey it to its market. Under 
such circumstances it is not liable to the demand of 
freight (per Cur.). — The Werldsborqaben (1801), 
4 Ch. Rob. 17 ; 165 E. R. 620. 

1217 . Allowance of expenses Incurred on 

account of cargo.] — The Isabella Jacobina 
(1801), 4 Ch. Rob. 77 ; 165 E. R. 54i: 

1218. Transfer of cargo by consignee.] — 

A. having purchased a cargo of the consignee, 
free of all expenses, & having obtained possession, 
under an order of the ct., made respecting the 
ship under embargo, the demand of freight, on the 
pai^ of the mastor, against the purchaser, not 
sustained. — The Theresa Bonita (1802), 4 Ch. 
Bob. 236 ; 165 B. 697. 

I, Payment of Freight hy Third Parties, 

1210. Right to repayment from proceeds.] — 
The consi^ee of enemy goods shipped in a neutral 
ship, seized & condemned as prize, is entitled to 
be reimbursed for payments made by him on 
account of freight & other charges before the cargo 
was seized by the proper officer on behalf of the 
Crown ; & the master of the ship is entitled to the 
balance of his freight, if be has not been guilty 
of unneutral conduct, & to damages for the deten- 
tion of his ship, if there has been undue delay on the 
part of the Crown in taking proceedings for the 
condemnation of the cargo as enemy property. — 
The Remonstrant (1917), 87 L. J. P. C. 26 ; 3 
Br. & Col. P. C. 14. 

Annotation: — ^Betd. The Palm Branoh, [1919] A. C. 272. 

1220. Knowledge that owners enemy aliens.] 

— ^Where freight is paid on goods belonging to alien 
enemies with knowledge that the owners are alien 
enemies & with the object of preserving the goods 
for their benefit, the persons mak^ the payment 


have no right, in the event of the cargo being 
seized by the Crown & condemned as prize, to 
recover back the freight from the shipowners or 
to obtain from the (Sown repayment out of the 
proceeds of the cargo. — ^The Bilbstbr (Part 
Cargo Ex) (1916), 32 T. L. R. 36 ; 60 Sol. Jo. 107 ; 
1 P. Cas. 507, n. 

Annotation Apld. The Manolnfftir, [1916] P. 329 

1221. Knowledge of enemy destination.] — 

The Clan Urquhart, [1916] P. 346, n. 

Annotation : — ^Diftd. The Manningtiy, [1916] P. 327. 

1222. Payment innocently made.] — (1) 

Before the outbreak of war, a British steamship 
left an Australian port for Antwerp with cargo 
deliverable to order, &, after the outbreak of war, 
put into Torbay for coal. As the ship’s papers 
showed that the charterers were a German co., the 
Customs officers at Brixham seized the cargo on 
suspicion that it was enemy owned, & a writ was 
duly issued. Of this cargo a portion was claimed 
by a British co. on the ground that they had taken 
up the shipping documents, accepted tne shippers* 
drafts for the value of the goods, & paid the freight. 
A Belgian co. also claimed as owners if it should 
be held that the property had passed from the 
British CO. ; but the President condemned this 
portion of the cargo as being, on the evidence, at 
the time of seizure, enemy property belonging to 
the German charterers, the British co. being merely 
pledgees of the documents &, therefore, in accord- 
ance with the decision in The Odessa, The Wool- 
aton. No. 1121, ante, not i*ecognised in a prize ct. 

(2) Another consignment was claimed as to one- 
fourth share each by the British co., the Australian 
Metal co., a registered British co., which shipped 
all the goods ; but the majority of whose share- 
holders were German, & a British partnci*ship, as 
being members of a “ pool ” along with the 
German charterers : — Held : the German co. were, 
at the time of seizure, the owners, notwithstanding 
that they had to account for the ultimate profits 
to the three other members of the pool, &, if the 
pool were deemed a paiinership of three British 
partners & one enemy partner, so that the con- 
signment was the joint property of the foim 
partners, it was incumbent on the three British 
partners to show, which they had not done, that 
they had taken prompt steps to sever their busi- 
ness relationship with the enemy partner on the 
outbreak of war, just as it rests upon a resident in 
hostile territory to prove that ho was not there 
animo manendi, 

(3) A British banking co. innocently & honestly 
paid freight under the impression that they were 
entitled to have the goods delivered to them as 
holders of the bills of lading, & in ignorance of the 
fact that the goods had already been seized as 
prize on behalf of the Crown : — Held : the pay- 
ment must be treated as made under a mistake, & 
the money repaid to the bank out of the proceeds 
of sale of the condemned cargoes. — The Manning- 
try, [1910] P. 329 ; 32 T. L. R. 36 ; 60 Sol. Jo. 
76 ; IP. Cas. 497. 

Annotations : — As to (2) Bold. The An^lo Mexloan, [1916] 

P. 112 ; The Ltitzow, [1918] A. C. 436. 

1223. Right of recovery from shipowners,] — 
Tub Bilbster (Part Cargo Ex), Nt. 1220, ante. 


Sub-sect. 7. — Landing and Warehousing 
Charges. 

1224. Claim by unloaders & warehousemen.] 

— The Vrow Sarah (1803), 1 Dods. 366, n. ; 
166 E. R. 1340. 

AnnoMion .’—Plitd* The Belvidere (1818), 1 Dodi. 858,' 
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1225. Claim by captor.] — This is the case of a 
cargo purchased m the colonies of the enemy. 
, . . when the master sailed from Hamburg, 
claimants told him that they were the owners of 
the cargo, but gave him no instructions to claim 
for them in case of capture. On being brought 
into this country os a prize, ho claimed the ship, 
but not with any precipitation, or in any such 
manner as to raise the slightest suspicion of 
collusion. The cargo required further proof ; the 
master was under no obligation to stay for it, nor 
had the captor any right to detain him, or to make 
a warehouse of his ship. When the vessel is 
liberated, the cargo must be preserved somewhere. 
. . . Under the circumstances . . . the expense 
appears to have been incurred from a necessity 
arising out of the cargo, & I shall decree them to 
fall as a charge on the propeity (Sir William 
Scott). — ^Thb Industrie (1804), 5 Ch. Rob. 88 ; 
166 E. R. 707. 

Annotation : — ^Befd. The United States, [1920] P. 430. 

1226. .] — The Peggy (1804), 5 Ch. Rob. 

90, n. ; 165 E. R. 708. 

Annotation : — Reid. The United States, [1920] P. 430. 

1227. .] — The Triton (1810), 10 Moo. 

P. 0. C. 84, n. ; 14 E. R. 423. 

Annotation : — Consd. The Iranciska (1856), 10 Moo. P. C. C. 

74. 

1228. .] — Tup: Madoc (1817), cited in 10 

Moo. P. C. C. at p. 85, n. ; 14 E. R. 423. 

Annotation : — Consd. The Iranciska (1856), 10 Moo. P. C. C. 

74 . 

1229. Claim by shipowner.] — T he Roumanian, 
No. 1176, ante, 

1230. .] — The Cumberland, No. 1160, ante. 

1231. .] — The Juno, No. 1161, ante, 

1232. Rate of landing charges — How assessed.] — 
The Rendsberg (1805), 6 Ch. Rob. 143. 

Annotation : — Mentd. The James Dixon (1860), 2 L. T. 606. 

1233. Rate of warehouse charges — No right In 
harbour authority to differentiate — In case of prize 
cargo.] — By the Bristol Docks Acts the Bristol 
Corpn. acquired certain docks & were empowered 
to charge reasonable warehouse rates & rents, 
Bristol Docks Act, 1881 (c. clxxvii), s. 8, providing 
that all rates on the same description of ai*ticles 
should be charged without partiality & without 
regard to the person to whom theyhelonged. The 
Acts incorporated the Harbours, Docks, A- Piers 
Clauses Act, 1847 (c. 27), wliich by sect. 30 makes 
it illegal for the corpn. to differentiate their ware- 
house rates & rents as between various owners or 
persons interested in cargoes ; — Held : each of 
the above provisions precluded the corpn. from 
charing higher warehouse rates & rents in the case 
of prize grain cargoes taken into store under the 
order of the Board of Trade or the Admlty. 
Marshal than in respect of the same description of 
goods belonging to other persons. — The Clarissa 
Radclifpe (1914), 31 T. L. R. 98. 

1234. Where no claim made— Continuing charges 
Incurred — Order for sale — ^Liberty to Interested 
parties to apply.] — Where the consignees of certain 
goods in an enemy ship had not taken up the bills 
of lad^ & they refused to pay the expenses of 
detention, on which payment the Procurator- 
General was willing to release to them the goods, 
& where they, the consignees, made no claim to 
the goods, which were stiU incurring continuing 
charges for warehousing, an order was made, 
under Prize Court Rules, Ord. 27, r. 2, for the goods 
to be sold & the proceeds of sale to be paid into 
ct,, with liberty to any parties interested to apply 
for payment out of such proceeds of sale. — The 
Horst Martini (1915), 69 Sol. Jo. 221. 


Sub-sect. 8.— Libn. 

See Nos. 1123-1130, ante. 


Sub-sect. 9. — Necessaries. 

1235. Whether claim allowed — Bounty of Crown.] 
— The Marie Glaeser, No. 1106, ante, 

1236. Postponed to rights of captor.] — 

The Tbrgbstea, No. 18, ante. 


Sub-sect. 10. — Repairs. 

1237. Whether claim allowed.] — The Kibr- 

LTGHETT, No, 973, ante, 

1238. Person purchasing under illegal title.] 

— ^The Constant Mary (1697), as cited m 3 Ch. 
Rob. at p. 100 ; 165 E. R. 400. 

Annotation : — Apld. The Klerlighett U800), 3 Oh. Rob. 06. 

1239. .] — Wlioevor purchases imder 

an illegal title does it at his own peril ; & must 
take the consequences, both in his purchase & in 
his own subsequent expenditure upon it, of his 
inattention to his own security ; but I think this 
was not a title so notoriously bad, at the time when 
this purchase was made, as to bring it fairly under 
the application of the general rule to its utmost 
extent. ... It appears that a sum of money has 
been expended on the repairs of this vessel by 
which claimant will be benefited, though not to 
the amount of the sum laid out ; something must 
be allowed for wear & tear, & besides, the party 
who has expended this sum, has had the use of 
the vessel in the meantime : I shall therefore not 
.allow the whole sum, but I shall take a moiety 
& I shall allow that, in consideration of the benefit 
wliich the original owners are likely to receive 
from the amelioration (Hiii Wii.LiAM Scott). — 
The Perseverance (1799), 2 (>h. Rob. 239 ; 166 
E. R. 302. 

Annotation Reid. Tho Klorlighctt (1800), 3 Ch. Rob. 96. 

1240. Proceeds of cargo applied In repairs — 

Claim by captors.] — (J) Average against the ship, 
on the part of tho captors, in right of tho cargo, 
as demanded, for part of the cargo applied to the 
repairs of the ship, not sustained. 

(2) Tho right of war is a right in rc, & the Ct. of 
Prize accordingly attends only to the rea ipaa^ & 
the onera attaching on the property in right of 
possession. The ship has the possession of the 
cargo, which the master is not bound to deliver, 
till he has been satisfied for his demand of average, 
if he has such, in the same manner, as for his 
demand of freight. He has the rea ipaa in his 
possession, & may legally detain it. The captor 
succeeds to the rights of the owner of the snip, 
when that is condemned, & may detain the cargo 
also, in virtue of these rights when they exist. 
But with respect to the cargo, it is very different. 
That has not in any manner, a right of possession 
against the ship ; it may have the jua in rem^ 
possibly, but it has not the jua in re, & conse- 
quently no right of detention existing at the time 
of seizure. . . . The right of capture attaches, 
according to the state in which the property is 
found ; but if a former freight is due to the snip, 
the captor could not exact it, since he has not 
earned it. . . . Neither does the captor become 
subject to the obligations to which the owner is 
liable. Antecedent collateral contracts, as bot- 
tomry, may exist, that will not affect him ; he 
becomes possessed of the rea ipaa but without 
being made liable to the personal contracts in 
which the proprietor is engaged (Sir William 
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Sect. 4 . — In respect of wJiai matters claims aUotoed : 
Sub-sects. 10 (£? 11. Sect. 6. Part XI. Sects. 
1, 2, 8 4.] 

Scott). — The Hoppnung (1807), 6 Ch. Rob. 383 ; 
1 Enjf. Pr. Cas. 683 ; 106 E. R. 070. 

Annotations : — As to (2) Befd. The Sorfareren (1915), 85 
L. J. P. 121 ; The Roumanian, [191B] 1 A. C. 194. 


Sub-sect. 11. —Other Cases. 

1241. Claim for private adventure.] — The 

Calypso (1799), 2 Ch. Rob. 298 ; 166 E. R. 322. 

1242. .] — The Prince op Augustenburg • 

(1827), 2 Hag. Adm. 91 ; 166 E. R. 178. 

1248. Claim for Interest. ] — The usual rule 
undoubtedly is, not to give interest on interest ; 
but when interest has been given, & the account 
is made up, the interest then becomes principal, 
on which it is not unreasonable that further 
interest may be decreed (Sir William Scott). — 
The Driver (1804), 6 Ch. Rob. 145 ; 165 E. R. 727. 
Annotation : — ^Refd. The Ostsee (1855), 2 Eco. &, Ad. 170. 

1244. .] — The Dirigo, The Hallingdal, 

No. 214, ante. 

1246. .1 — The Falk, etc.. No. 1249, post. 

1246. Clalni for pilotage.] — The Falck (1806), 
10 Moo. P. C. C. 91, n. ; 14 E. R. 422. 

Annot^ion: — ^Apld. The Francleka (1856), 10 Moo. P. C. C. 

74. 

1247. .] — ThbHannaLarsen (1914), Times, 

Sept. 12. 

1248. Salvage services — Rendered prior to 
seizure.] — Where salvage services were rendered 
to ship, cargo, & freight prio) to the seizure of the 
cargo as prize, the Prize Ct. ordered payment, out 
of the proceeds of the sale of the cargo condemned 
as prize, of the cargo’s proportion of the salvage 
expenses, & of the salvors’ costs. — The Chateau- 
briand (1916), 85 L. J. P. 152. 

1249. Damages for delay — In releasing goods.] — 

(1) The Procurator-General, in establishing that 
there was a reasonable suspicion that contraband 
goods had on enemy destination, so as to justify 
their seizure, is not limited to information found 
in the ship’s papers or known to the captors at 
the time of seizure. 

Substances used in tanning leather belonging 
to Swedish applts. were seized on the Falk & seven 
other vessels on their way from America to Sweden 
as absolute contraband with an ulterior enemy 
destination in Hamburg. The matter was even- 
tually settled, & the foocurator-General discon- 
tinued his proceeding in 1919, four years after the 
seizure. Applts. claimed damages for the capture 
& detention of the goods, & for the inaction of the 
Procurator-General after applts. had disclosed 
their documents to him & had satisfied his requisi- 
tions : — Held : the original seizure was not 
unjustifiable & the continued detention of the 
goods was not wilfully or recklessly wrong or 
malicious, & applts.’ claim failed. 

(2) Nor is he liable for delay in releasing the goods 
if the delay has not been due to neglect or to some 
indirect object, & he has materials which are 
proper to be examined judicially. 

(3) A decree for the release of goods does not 
warrant actual ability to remove them from the 
realm. 

(4) The Procurator-General is not liable for a 
loss in the seUing value of goods owing to a govt, 
restriction upon their export. 


(5) It is not a general rule that whenever the 
Crown has had the benefit of the proceeds of goods 
seized claimant is entitled to interest if the goods 
are released to him. — The Falk, etc., [1921] 
I A. O. 787 ; 90 L. J. P. 282 ; 126 L. T. 257 ; 37 
T. L. R. 612 ; 15 Asp. M. L. C. 180, P. C. 

1250. Damages for loss in selling value of goods — 
Due to restriction on export.] — The Falk, etc., 
No. 1249, ante. 


Sect. 5.— LOSS OF RIGHT TO CLAIM. 

1251. Whether right lost by lapse of time.] — 

The Renard (1778), Marr. 222 ; 1 Eng. Pr. Cas. 
17 ; 165 E. R. 61. 

1252. .] — Captors compelled to proceed to 

adjudication, notwithstanding a lapse of near two 
years. 

During the existence of the prize commis- 
sion, there is no fixed & definite time by which 
the party can be said to be legally barred from 
calling on the captor to proceed to adjudica- 
tion, although it may be proper to hold that there 
must exist a time which would work such an 
effect ; but there is no prescribed limitation against 
the admission of a claim, nor any means by which 
the captor can protect himself but by applying to 
a ct. of competent jurisdiction. If he neglects to 
apply to any tribimal, he would be guilty of a 
great misdemeanour ; if, through misapprehension 
he applies to an improper tribunal though he may 
defend himself against the charge of a misde- 
meanour, he caimot protect himself from the call 
of claimant to proceed to adjudication before a 
competent tribunal. ... It is always in the power 
of claimant to compel the captor to proceed, if 
he neglects to do so himself (Sir William Scott). 
—The Huldah (1801), 3 Ch. Rob. 235 ; 1 Eng. 
Pr. Cas. 303 ; 165 E. R. 448. 

Annotations : — ^nsd. The Wilhelmlna, [1923] P. 112. 
Reid. The OHtsee (1855), 2 Ecc. & Ad. 170. Mentd. 
The Leuceide (1865), 2 Kcc. & Ad. 228. 

1253. .] — The Katharina (Cargo Ex), No. 

1043, ante. 

1254. Whether Statute of Limitations 

applicable.] — Berkeley v. Morrice (1668), Hard. 
602 ; 145 E. R. 609. 

Annotation : — ^Reld. Gould V. Gapper (1804), 5 East, 345. 

1255. .] — The Mentor, No. 486, ante. 

1256. More leniency shown to foreigners — 

Than to British subjects resident in Britain.] — 

The Euze (otherwise The Elise Wilhelmine), 
No. 999, ante. 

1257. Public Authorities Protection Act, 1893 
61), s. 1 — Not applicable.] — ^Public Authorities 

ft’otection Act, 1893 (c. 61), s. 1 of which provides 
a limitation of six months for instituting an action 
against any person for any act done in pursuance 
or execution of an Act of Parliament or of any 
public duty or authority, does not apply to an 
action in prize brought against the l^ocurator- 
General, as the representative of the commissioned 
captors, in respect of the alleged illegal seizure 
&> detention of a ship & cargo. — The Wilhelmina, 
[1923] P. 112 ; 92 L. J. P. 68 ; 126 L. T. 188 ; 
39T. L. R. 249; 67 Sol. Jo. 386 ; 16Asp.M. L. C. 
229. 

.] — See, generally, Public Authorities. 

Where property parted with after seizure.] — 

See Nos. 1134, 1135, ante. 
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Part XI. — Procedure. 


Sect. 1.— IN GENERAL. 

See Prize Courts (Procedure) Act, 1914 (c. 13) ; 
Prize Court Buies, 1914. 

1268. Proceedings In rem.]~THB Flad Oyen, 
No. 935, ante, 

1269. Plea of res Judicata — When available.] — 

The plea of res judicata is available in prize cases 
if the necessary conditions exist ; but it cannot 
be entertained unless the record of the act of the 
ct. on which it is founded is forthcoming, or some 
valid reason is given why it cannot be produced. — 
Laeue (G.) & Co. V, Procuratob-Oeneiial, The 
Annie Johnson (1921), 91 L. J. P. 64; 126 
L. T. 614 ; 15 Asp. M. L. 0. 443, P. C. 

Application of Statutes of Limitation.] — See 
Limitation op Actions, Vol. XXXII., p. 319, 
Nos. 60, 51. 

1260. Position of Crown — Real party proceeding.] 

— A Russian ship, coming into a British port 
under the protection of the Orders in Council 
& discharging her cargo, instead of departing forth- 
with was sold to a British subject & remained in 
a British port. She was seized, & proceefli]^ 
taken against her, but before having an admission 
of claim, the Admlty. Proctor, by direction of the 
Lords of the Admlty., declared that he proceeded 
no further, but reserved the question of costs & 
damages: — Held: (1) the declaration does not 
necessarily entitle claimant to costs, it being always 
in the power of the Crown to stay the proceedings 
for condemnation ; (2) the purchase of the ship by 
a British subject was a trading with the enemy 
not specially permitted by the Orders in Council, 
& therefore illegal ; (3) for those reasons, & also 
for illegal opposition to those who seized the ship, 
under the authority of the ct., claimant must be 
condemned in the costs. 

(4) With respect to seizures made by captors 
commissioned or non-commissioned, that the real 
party proceeding is always the Crown ; in both 
cases & clearly in the case of commissioned captors, 
it is under the control of the Crown properly 
speaking, & the Crown may at any time it thinks 
fit, order the Queen’s Proctor to take any measures 
it may according to its wisdom deem right, namely, 
to precede no further, & to restore the property 
or whatever else it may deem proper (Dr. Lushing- 
TON). — The Neptune (1855), Spinks, 281 ; 2 
Eng. Pr. Cas. 520 ; 26 L. T. O. S. 110 ; 1 Jur. 
N. S. 1144 ; 4 W. R. 162 ; 164 E. K. 450. 

1261. Stay of proceedings — Right of Crown.] — 
The Neptune, No. 1260, ante. 


Sect. 2.— MONITION AGAINST CAPTORS TO 
PROCEED TO ADJUDICATION. 

See, now, Prize Court Rules, 1914, Ord. 5, 
rr. 1, 2, 4. 

1262. Captor not proceeding to adjudication — 
Whether granted — Where no claim entered.] — 

Monition against captors to proceed to adjudica- 
tion. Protest that there* was no claim before the 
ct. & that this was a proceeding under the Dutch 
hostilities, & that the captors had no letter of 
morque against the Dutch, overruled. 

It is the usual practice for a party to ^ve in 
his claim, in the first instance ; but it will not 
necessarily vitiate the process, if there has been 
no claim. If it should, in any manner, come to 


the knowledge of the ct. that a seizure had been 
made in the nature of prize, & that no proceedings 
had been instituted, it would be the duty of the 
ct. to direct proceedings to be commenced. In 
common condemnations, it is not necessary to 
wait for a claim (per OuR.). — T he William (1802), 
4 Ch. Bob. 214 ; 1 Eng. Pr. Cas. 883 ; 165 E R. 
589. 

1263. After lapse of time — Rendering 

obtaining of evidence difficult.] — The Susanna, 
No. 511, ante, 

1264. Against whom granted — Part-ovimers 

— Although compensation paid pro tanto.] — ^A part 
owner of a privateer not exempt from his general 
responsibility by compensation pro tanto & a 
release of claimant as to him. 

The release cannot avail, to exempt this person 
from being held a party to the suit, to which 
all the owners of a privateer are, in the first 
instance, liable, & not merely for their own shares 
respectively, but for the total amount of what 
may bo awarded against them all (Sir William 
Scott). — ^Thb Karasan (1804), 6 Ch. Rob. 291 ; 
165 E. R. 780. 


Sect. 3.— DISCOVERY. 

See Discovery, VoI. XVIII., p. 53, Nos. 105*- 
108. 


Sect. 4.— SHIP’S PAPERS. 

See, now, Prize Court Rules, 1914, Ord. 4, rr. 1, 2. 

1265. Verification on oath— Necessity for — By 
master or person able to verify.] — An American 
vessel coming from America without any know- 
ledge of the blockade of Amsterdam, & bringing 
a cargo for tliat port came to Falmouth, & . . . 
finding that the port of Amsterdam was under 
blockade petitioned for a licence, &; obtained from 
this govt., as I understand the matter, a licence 
to go to Amsterdam. . . . T^’he terms of the per- 
mission . . . [were] “ to the ports of the Vlie, 
Bmden, Rotterdam, or elsewhere.” . . . This 
vessel was taken entering the Texel. ... If a 
licence is given to go through the Vlie, it is not 
substantially violated by going through another 
passage, unless it is shown that it contained some 
specific prohibition as to other passages. ... To 
shut up the ports of a country, & exclude neutrals 
from all commerce with it, is a great inconvenience 
upon them, although it is one to wliich they are 
bound to submit ; for ... a belligerent has a 
right to impose a blockade on the ports of his 
enemy. ... It is a harsh right, & though a 
licence is a privilege . . . licences in such a case 
are to be favourably regarded, & it imports the good 
faith & honour of the govt, which grants them, 
not to press tlie letter too rigourously. This 
licence is “ To carry a cargo to the ports of the 
Vlie or elsewhere ; with several provisions, 
amongst which there is certainly no proviso that 
she shall come out again ; but that is a benefit 
incidental to the licence, & inseparable from it ; 
for it cannot be imagined that she was to go there, 
& be shut up & incarcerated, & become herself 
an object of the blockade. A ship that has entered 
previous to the blockade may retire in ballast, 
or taking a cargo that had been put on board 
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Sect 4. — Ship's papers. Sect, 5 ; Stib^seds, 1, 2 
3. Sect. 6: Sub-sect, 1»] 

before the blockade. ... A neutral has no right 
to say, I am here accidentally, & therefore I have 
a right to taJke out a cargo notwithstanding the 
blockade. [Where a] man goes in with a per- 
mission, which takes off, as to him, the first 
primary object of the blockade, the prohibition 
of taking in a cargo ; he is entitled to be dutin- 
guished from the ordinary case of other neutrals 
previously there. . . . In the Ct. of Admlty., papers 
by themselves prove nothing ; they are a mere 
dead letter ; if they are not supported by the 
oaths of persons in a situation to give them 
validity. . . . The master must verify his papers. 

. . . The verification should be less positive than 
where he is himself the agent ; but ... he should 
depose at least that he believes the cargo to be 
as asserted in the claim. . . . When a cargo is 
taken on board in an enemy’s port, & that port 
blockaded, which is a circumstance of some weight, 
as affording a greater temptation to fraud, if 
the master is not required to say even that he 
believes the property to be as claimed, it would 
open the door to every sort of abuse. 

But it is said, the master does go this length 
in swearing “ that all the papers are true ” & 
that this amounts to a verification of the property ; 
so he does if you take that part of his deposition 
substantively, & apart from the rest ; but looking 
to other parts, & finding, that when he is asked 
. . . what he Imows or believes, for he is examined 
to his belief, he can depose nothing, & that he has 
no belief, it is impossible to say that this man’s 
deposition confirms the papers, in the manner 
in which it is necessary that they should be 
supported. . . . 

I am of the opinion that the master is entitled 
. to his freight & expenses on two grounds ; if 
he had taken no cargo, he would not have been 
liable to be stopped ; & . . . having received 

this cargo so improperly documented on board, 
he would have been liable to have been stopped 
on that account although he has not been coming 
from a blockaded port (Sib William Scott). — 
The Juno (1799), 2 Oh. Rob. 110 ; 1 Eng. Pr. Cas. 
198 ; 166 B. B. 268. 

1266. What must be deposed.] — T he Juno, 

No. 1161, ante, 

1267. Inspection of papers — By person entering 
claim — Extent of Inspection allowed.] — The Port 
Mary (1801), 3 Ch. Bob, 233 ; 166 B. R. 448. 

1268. Spoliation of papers — ^Effect of — ^Liability 
to condemnation — Circumstances of destruction 
considered.] — ^By the law of every maritime ct. of 
Europe, spoliation of papers not only excludes 
further proof, but does ncr se infer condemnation ; 
the lenity of our code lias, however, modified the 
rule to this extent, that, if all other circumstances 
are clear, this circumstance alone shall not be 
damnatory, particularly if the act was done by 
a person who has interests of his own that might 
be benefited by the commission of this injurious 
act. — The Hunter (1816), 1 Dods. 480 ; 2 Eng. 
Pr. Cas. 208 ; 166 B. R. 1386. 

Annataiion Oonid. The Johanna Emlile (18d4), Spinks, 12. 

1269. — ^ — ,] — The Johanna 

Emilie, No. 66, arde, 

1270. Whether excluding further 

proof.] — The Rising Sun, No. 1116, ante. 

1271. .] — The Hunter, No. 1268, 

ante, 

1272. : .] — ^Thb Johanna Emilie, 

No. 66, arde. 

1278. Unfavourable presumption;]— 

The Ophelia, No. 849, ante. 


1274. Presumption of Intention to 

destroy rebutted.l--THB Ophelia, No. 349, ante, 

1275. what amounts to — ^Destruction of 

papers relevant to voyage.] — The Johanna 
Bmilib, No. 66, arde, 

1276. Irregularity In papers — Whether excluding 
further proof.] — The AiwA Cathabina, No. 230, 
ante. 

1277. Simulated papers — ^Whether amounting to 
breach of neutrality.] — ^Hobds v, Henning, No. 
798, arde. 

Ship’s papers as evidence.]— Sect. 6, post. 


Sect. 6.— EVIDENCE AT HEARING. 

Sub-sect. 1. — In General. 

See^ notOf Prize Court Rules, 1914, Ord. 14. 

1278. Credibility — Master’s evidence.] — The 
Carolina, No. 809, ante. 

1279. Interested witness.] — If the witness 

says only that he expects to share from the bounty 
of the captors, he is not disqualified or rendered 
incompetent, whatever may be the deduction of 
credit to which he is exposed, but if he thinks 
himself entitled in law, he acts under an impression 
of interest, which renders him incompetent, how- 
ever erroneous that opinion may be {per Cur.). — 
The Amiti6 (1806), 6 Ch. Rob. 344, n. ; 6 Ch. 
Rob. 269, n. ; 165 E. R. 799. 

1280. Evidence of title — ^BiU of sale on board — 
& sentence of condemnation In foreign court.] — 
The Countess op Lauderdale, No. 979, ante. 

1281. Evidence by affidavit — Not allowed in case 
of Joint capture.] — (1) •Allegation pleading affi- 
davits, in a case of joint capture by plea & proof, 
rejected. 

This [whether one ship was sole recaptor] is a 
question which cannot be permitted to be settled 
by affidavits. If there is any defect of evidence, 
it has been produced by the neglect of the parties 
(Sir William Scott). 

(2) There must be many cases in which the 
claims of non-commissioned persons have been 
allowed for salvage, on retaking property out of 
the hands of the enemy (Sir William Scott). — 
The Urania (1804), 6 Ch. Bob. 143 ; 1 Eng. Pr. 
Cos. 438 ; 165 E. R. 728. 

1282. Ship’s papers — How far conclusive of facts 
stated therein.]— Such papers [ship’s papers], duly 
verified & supported, are strong primd facie evi- 
dence in all cases ; &, if unopposed, are conclusive 
evidence ; but if there are circumstances & facts 
appearing in case, leading justly to the conclusion 
that those papers, though formal in themselves 
& though formally supported by oath, are never- 
theless false, it would be ridiculous to say that the 
ct. is bound by them (Sib William Scott). — The 
Odin (1799), 1 Ch. Rob. 249 ; 1 Eng. Pr. Cas. 
127 ; 165 E. B. 166. 

Annotation .—Apia. The Sorfareren (191.5), 85 L. J. P. 121. 

1283. Breach of blockade.] — The 

Fortuna, No. 683, arde. 

1284. Carriage of contraband.]— 

The Falk, etc., No. 1249, arde. 

1286. Contradictory papers — Onus of proof 

that belligerent rights not affected.] — The Ida, No. 
1126, arde. 

1286. Simulated papers — Evidence of breach 

of neutrality.] — Hobbs v. Henning, No. 798, ante. 

Ship’s logs.] — See Nos. 1294, 1296, post. 


Sub-sect. 2. — ^Admissibility. 

1287. Facts In other cases.]— The Juffrouw 
Elbrbcht (1799), 1 Ch. Rob. 127 *, 165 E. R. 121. 
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1288. ,J — Depositions of claimant in a 

former case, m which he was owner & master of 
the v^el, mvoked by the captor. Objection 
overruled. Evidence admitted.—THE Vriend- 
8CHAP (1802), 4 Ch. Rob. 166 ; 166 E. R. 673. 

— •]— the rapid, No. lie, ante. 

1290. Documentary evidence— Newspaper re- 
port.]— The Immanuel, No. 239, ante, 

Official Gazette.] — T^e Immanuel, 

No. 239, ante, 

12W. Of existence of blockade.]— 

(OTHERWISE The Elise Wilhelmine), 
No. 999, ante, 

1298. Uoyd’s books — Evidence of capture.] 

Lloyd’s books are evidence of a capture, not of 
notice of a loss to any person in particular ; but 
coupled with other evidence, may go to the jury. 
— ^BL V. Potts (1800), 3 Esp. 242 ; 170 E. R, 
602. 


Ship’s logs.] — Lb Bon Avrnture, 

No. 423, ante, 

.]— Le Niemen, No. 382, ante, 

1296. Common law rules not applicable.]— This 
Franciska, No. 674, ante, 

1297. .]— The Berlin, No. 334, ante. 


Sub-sect. 3. — Onus op Proof. 

1298. On captor— Claimant establishing prlmd 
facie case.] — The Countess op Lauderdale, 
No. 979, ante, 

1299. .] — The Commercial Ct. for 

Malta (in Prize) found that a cargo of wheat 
seized as prize was on its way to an enemy destina- 
tion & made an order that it should be condemned. 
At the hearing, the captors adduced no evidence in 
contradication of claimants’ case, but subjected the 
whole of the transactions to the closest scrutiny, 
& suggested that in truth the wheat was on its 
way to an enemy destination ; — Held : as the 
documents ^ produced by claimants were genuine 
& regular in form in the absence of evidence to 
refute them they were deserving of credit. Tlic 
decision below was based on assumptions that 
were mere conjectures & were therefore inadmis- 
sible, whereas claimants’ evidence discliarged such 
burden as rested on them & sufficed to establish 
their claim on the facts so proved. — The 
Eleptherios K. Ventzelos (1917), 116 L. T. 
363 ; 33 T. L. R. 260 ; 13 Asp. M. L. C. 589, P. C. 

1300. Evidence being contradictory.] — 

The Gmerktigheit (1805), 6 Ch. Rob. 68, n. ; 
105 E. R. 849. 

Annotation .‘—CoMd. Tho Aline & ianny (1856). Spinks, 322. 

1801. On claimant — Captor neglecting duty in 
signalling.] — Le Bon Aventurb, No. 423, ante. 

1302. Suspicion that ship enemy property.] 

— If any doubt exists as to the character of a ship 
claimed to be the property of a neutral, being still 
enemy’s property, the rule of the Prize Ct. is, that 
claimant shall be put to strict proof of ownership, 
& any circimistance of fraud or contrivance, or 
attempt at imposition on the ct., in mals^g out 
his title, is fatal to claimant. Condemnation of 
the ship as enemy’s property necessarily follows. — 
Batten v, R., The Maria (1867), 11 Moo. P. C. C. 
271 ; 6 W. R. 826 ; 14 E. R. 698, P. C. 

AnmdaHon : — Consd. Tho Annie Johnson, The Kronprlnsessan 
Margareta, [1918J P. 154. 


1808. In ease of booty of war — Claimant of 

share.] — In cases of booty of war the actual 
captors, though they may institute the suit, are 
pltfs. only in name, as the burden of proof rests 
with those claiming a right to share in the booty, 
& in such cases those who have the burden of proof 
have also the right to begin . — Ee Banda & 
Kirwee Booty (1866), L. R. 1 A. &: E. 109 ; 36 
L. J. Adm. 11 ; 14 L. T. 293 ; 2 Mar. L. C. 323. 
.4nru)/a<ion« Mentd. Re Banda & Kirwee Booty (1876)f 
33 L. T. 332 ; Re Banda & Kirwee Booty, Klnlooh v. B., 
KlnJoch V. R. & Secretary of State for India in Council* 
[18821 W. N. 164 ; Tho FeldmarsohaU, [1920] P. 289. 

1304. Seizure of conditional contraband — 

Proof of destination.] — The Norne, No. 836, 
ante. 


Sect. 6.— FURTHER PROOF. 

Sub-sect. 1. — In Genebai.. 

See^ noWf Prize Court Rules, 1914, Ord. 16, 
rr. 1-3, 7. 

1305. Evidence adduced unsatisfactory — Court 
will not direct yet further proof.] — The Bebnon, 

No. 169, ante. 

j 1306. To whom allowed — Not persons guilty of 
fraudulent conduct — Or departing from neutral 
character.] — The Jupprouw Anna, No. 806, 
ante. 

1307. Delay In adducing — Must be accoimted for 
on affidavit.] — Delay in cxliibiting further proof, 
suspicious. If unreasonable & beyond a time 
prescribed for introducing further proof, an 
affidavit required to account fully for the delay 
prior to any permission given for iis introduction. 
— L’Invidiato (1800), 1 Act. 110 ; 12 E. R. 42, 
P. C. 

1308. Delay in application — Culpable neglect.] — 

The Santo Thomas, No. 1172, ante, 

1309. Admissibility of fresh contention on hear- 
ing — Contention disclosed In proofs exhibited.] — 

Upon an order for further proof as to particular 
grounds for condemnation, the ct. will not permit 
counsel to argue for condemnation upon a fresh 
ground of impeachment, although disclosed in the 
fuither proofs exhibited by the claimants for 
restitution. Tho further proof being only a subj ect 
of investigation as to the specific points in respect 
to wliich the ct. had required explanation. — 
The IjYDIAHEAD (1811), 2 Act. 133 ; 12 E. R. 206. 

1310. Application for further proof — What must 
be shown — Facts Intended to be proved.] — (1) The 
affidavit accompanying the claim must state the 
residence of claimant. 

(2) A prayer for further proof must bo founded 
on a statement of what is intended to be proved. 
The omission of such statement renders claimant 
liable to costs. Claimant must show first that he is 
entitled to a loctis standi, & is not tainted with 
the character of enemy. He must therefore 
describe affirmatively the character in which he 
claims. 

He must describe the place to which he belongs 
& he must negative all enemy’s interest in a form 
specially framed for that purpose, & intended to 
apply, to all intents, to any person resident within 
the territories of the enemy, to whatever country 
he may happen to owe allegiance (Db. Lush- 
INGTON), 


PART XI. SECT. 6, SUB-SECT. 3. 


r. On cantor,] — Thb Hanamxtal 
(1914), 10 Hong Kong L. R. 3. 


PART XI. SECT. 6, SUB-SECT. 1. 

4. To whom allowed — Whether to 
person guiUy of fraud db peiiury,}-^ 


The Three Brothers (1808), C. R. 
3 A. O. 348. 

u. Ship dr cargo purchased in 
enemy’s colony — By agerU of claimant 
— Without ctaimant’s instructions .] — 
The Mxrcurt (1809), C. II. 3 A, C. 
324. 

X. Cargo desUtuts of proof of pro- 


periy .] — A cargo totally destitute of 
proof of property, 8c without any 
dtreottons, not allowed to go to further 
groof.— The Active (1813), Stewart, 

a. No grounds for further proof — 
Shown in original evidence, 1 — ^THE 
JOHAKNA (1813), Stewart, 521. 
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8ed» 6 . — Further proof: Sub-secta, 1 2, B* <£: 

C. Sects. 7, 8 dr 9.] 

(3) Where an enemy merchant claims under an 
Order in Council or licence . . . then, of necessity, 
the form is altered, & the ground of the special 
claim inserted. The form of the affidavit has been 
altered from time to time, according to the states 
with which Great Britain was at war (Dr. Lush- 

INGTON). 

(4) Tlie ct. always requires . . . that whether 
the request of further proof be founded on the 
statements of counsel or affidavits or other docu- 
ments, such a case should be presented as might, 
if it were proved, entitle claimant to restitution 
(Dr. Lushington). — The Panaja Drapaniotisa 
(1856), Spinks, 330 ; 2 Eng. Pr. Cas. 660 ; 164 
B. E. 469. 

Annotations : — As to (2) Comd. The Marie Qlaeser, [1914] 

P. 218. Reid. The Palm Branch. [1016] P. 230. 

1311. Facts entitling claimant to 

restitution.] — T he Panaja Drapaniotisa, No. 
1310, ante. 

Effect of spoliation or irregularity in ship’s 
papers.] — See Nos. 1268-1276, ante. 


' Sub-sect. 2. — When Ordered. 

A, In General, 

1812. Specific points requiring explanation.] — 

The Lydiahead, No. 1309, ante, 

B. At Instance of Claimant, 

1313. Master discredited — ^ papers unverified.] — 

The Calypso (1799), 2 Oh. Eob. 153 ; 165 E. E. 
272. 

1814. Circumstances making case utterly in- 
credible.] — Letters of procuration are required to 
be exhibited in purchases made by agents in the 
belligerent country. 

There is no letter of procuration exhibited . . . 
it is a case of further proof, & being so, it becomes 
necessary to look further into it ; for unless the 
circumstances are such as to satisfy the ct., at 
least in some degree, that it is a fair case, the 
parties will not be entitled to the privilege of 
further proof. 

The circumstances of a case may be such as to 
make it utterly incredible, although there are 
confident attestations in support of it ; the cir- 
cumstances may be highly unnatural & iiTeconcil- 
able with any view of a fair transaction. The court 
must undoubtedly be upon its guard against 
nmning wild upon mere general presumptions ; 
but it must judge of the common transactions of 
life upon the same ordinary principles on which 
the probity & fairness of such matters is examined 
in the general practice of mankind (Sir William 
Scott).— The Argo (1799), 1 Ch. Eob. 158 ; 165 
E. E. 133 ; affd, (1802), 6 Ch. Eob. IX. 

1815. Agent purchasing in belligerent country — 
No letter of procuration exhibited.] — The Argo, 
No. 1314, anie, 

1316. Fraudulent suppression of enemy Interest.] 
— The Graaff Bernstorf, No. 72, ante, 

1317. Suspicious circumstances appearing.] — 
Notwithstanding circumstances of suspicion in the 
general trade of an alleged neutral owner, admitted 
to the benefit of further proof. — The Jane (1809), 
1 Act. 38 ; 12 B. E. 16, P. 0. 

1818. Property already condemned— Delay in 
taking proper .steps.] — ^Application for admi^ion 
of further proof refused. Claimants resident in 
Bohemia haying neglected to enter a claim in 
proper time in the ct. where, after the adjudica- 


tion had been reserved for a considerable time, 
this property was condemned, from which sentence 
no appeal was interposed for seven months sub- 
sequently. — T he Europa (1810), 1 Act. 320 ; 
12 E. E. 124, P. C. 

1319. Colourable papers for fraudulent purposes 
— Claimant bound by act of agent.] — T he Ida, No. 
1126, ante, 

1320. Failure of evidence of master.] — ^When 
the evidence of the master as to the ownership 
of the property claimed is deficient, it cannot be 
restored without further proof. — T he Fidentia 
( 1864), Spinks, 39 ; 1 Ecc. & Ad. 344 ; 2 Eng. 
Pr. Cas. 281 ; 8 L. T. 58 ; 164 E. E. 198. 

1321. Ignorance of master as to Ownership- 
Absence of bill of sale.] — The absence of the bill 
of sale & the ignorance of the master as to the 
ownership, both necessitate further proof. 

If claimant elects to proceed by plea & proof 
the case is open to further proof on the part of the 
captors. — T he Maria (1865), Spinks, 321 ; 8 

L. T. 92 ; evbaequent proceedings, sub nom. 
Batten v, E., The Maria U857), 11 Moo. P. C. C. 
271, P. C. 

C, At Instance of Captor, 

1322. Only on special grounds.] — T he Adriana, 
No. 78, ante, 

1323. Matter not connected with original 

evidence.] — ^Prayer to admit extraneous evidence 
on the part of the captor, to show an illegal course 
of trade, not granted, there being nothing in the 
original evidence pointing to such a suspicion. 
The Ct. of Admlty. is at all times studious to 
preserve the simplicity of prize proceedings. — 
The Sarah (1801), 3 Ch. Eob. 330 ; 1 Eng. Pr. 
Cas. 318 ; 165 E. E. 483. 

1324. Additional evidence not altering case.] — 
Der Friede (1803), cited in Spinks at p. 300; 
330 ; 26 L. T. O. S. at p. 263 ; 164 B. E. 466. 
Annotation : — Distd. Tho Aline & Fanny (1856), Spinka, 322. 

1325. Circumstances of suspicion in evidence of 
claimants.] — Under this defect of all circumstanc()s 
of suspicion in the original evidence, the ct. is 
called upon to admit the affidavits of the captors, 
first, for tho purpose of working condemnation, 
as, if that fails, to save tho captors from the pay- 
ment of any expenses which they may have 
incurred. If I should accede to this demand, the 
consequence would be, that I must do it upon 
a uniform principle of admitting affidavits 
universally & in all cases, though there should be 
nothing to excite suspicion in the original evidence, 
&; though the language of all the witnesses is as 
precise as possible. I can come to no such con- 
clusion (Sir William Scott). — The Haabet 
( 1805), 6 Ch. Eob. 54 ; 1 Eng. Pr. Cas. 524 ; 165 
E. E. 848. 

Annotations : — ^Apld. The Aline & Fanny (1856). Spinks, 

322. Be!d. The Leuoade (1855), Spinks, 217 ; Tno Ostsee 

(1855), 2 Eoo. & Ad. 170. 

1326. .] — ^By the law of prize, the evidence, 

whether to acquit or condemn the ship, must, in 
the first instance, come from the ship’s papers & 
the primary depositions of the master & crew ; 
& the captors are not, except under circumstances 
of suspicion arising from the primary evidence, 
entitled to adduce any intrinsic evidence in 
opposition. — E. v. Hildebrandt, The Aline & 
Fanny (1856), 10 Moo. P. C. C. 491 ; 8 L. T. 92 ; 
4 W. E. 807 ; 14 B. E. 677, P. C. 

1327 . Disclosed In letter taken from another 

ship.] — A paper is offered to the ct. as evidence in 
this case, whmh, it is contended, cannot be received. 
. . . The ct. itself might possess information 
that would completely falsify the claim. Could it 
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be said, in such a case, that, because the depositions 
Sc the fonnal papers were consistent, there should 
be no means of extracting the real truth of the 
facts ? Could it be expected that the ct. should 
proceed to judgment on the mere formal evidence, 
in opposition to its own private conviction, that 
the whole of what was there stated was false ? 
It would be impossible to maintain that proposition 
to the utmost extent. . , . When a case is 
perfectly clear, & not liable to any just suspicion, 
the disposition of the ct. will certainly lean strongly 
against the introduction of extraneous matter, & 
agai^t permitting the captors to enter upon further 
inquiries, but in the present instance the case is 
not free from objection on the original evidence. 
... If there is no doubt that the paper offered 
was a ship’s paper, though on board another 
vessel ... it is competent to me, when the evi- 
dence is of so stringent a nature as that proposed, 
to admit it (Sm William Scott). — The Komeo 
(1806), 6 Ch. Bob. 351 ; 1 Eng. Pr. Cas. 568 ; 165 
E. B. 959. 

Annotation Distd. & Dbtd. The Aline & Fanny (1856), 

Spinks, 322. 

1328. Claimant proceeding by plea & proof.] — 

The Maria, No. 1321, ante. 


Sect. 7.— ARREST. 

See, now, Prize Court Buies, 1914, Ords. 10, 
rr. 1-5, 7-9 ; 13, rr. 1, 2, 5 ; 14, rr. 6, 7-11. 

Arrest generally, see Admiralty, Vol. I., pp. 
161-166, Nos. 698-763. 

1329. Claimant must proceed against captor — 
Before warrant Issued.] — The General Walter- 
storf (1799), 1 Ch. Bob. 328 ; 165 E. B. 194. 
Annotation: — ^Refd. The George (1801), 3 Ch. Rob. 212. 

1330. .] — The George, No. 509, ante. 


Sect. 8.— APPRAISEMENT AND SALE. 

See, now. Prize Court Buies, 1014, Ord. XI., 
rr. 1, 2, 6, 11. 

1331. When appraisement & delivery ordered — 
Delay In prosecution — Perishable goods — Discretion 
of court.] — Writs of delivery & appraisement when, 
& for what causes granted. They are granted at 
the discretion of the ct. — Paiulbr v, Aston (1717), 
Bunb. 21 ; 145 E. B. 581. 

Annotation : — ^Beld. Vincent v. De Laar (1758), Park, 196. 

1332. Application for appraisement — Necessity 
for despatch.] — (1) The execution of commissions 
of appraisement & sale, ought to be proceeded on 
with all possible despatch, & brought to a con- 
clusion without delay (Sir William Scott). 

(2) Beturns to commissions must themselves 
be short & simple, & unembarrassed with foreign 
& insignificant matter (Sir William Scott). — 
The Princbssa & La Beine Elizabeth (1799), 
2 Ch. Bob. 31 ; 166 E. B. 229. 

1383. Necessity for notice.] — The Sabbia 

(1914), Times, Dec. 2. 

1384. Application for release of cargo on ball — 
To obtain benefit of particular market.] — The 

Copenhagen, No. 1341, post. 


1335. Return to commission — ^Delay in making 
return — ^Monition with attachment embodied against 
commissioners.]— The Portuna (1801), 4 Ch. Rob. 
78; 165E. R. 641. 

1836. Nature & essentials of.] — ^T hb Pein- 

CBSSA & La Beine Elizabeth, No. 1332, ante , 

1337. Not necessarily conclusive.] — The 

return to a commission of appraisement in prize 
is not invariably conclusive. 

Claimants’ goods were requisitioned & an ap- 
praisement was made without notice to claimants. 
The prize proceedings resulted in the release to 
claimants of the proceeds, i,e, the appraised value 
of the goods paid into ct. by the Crown. It 
appearea that the valuation had been made on 
an erroneous basis : — Held : a fresh inquiry must 
be held into the actual value of the goods. — The 
Consul Olsson, [1920] P. 43 ; 80 L. J. P. 146. 

1338. By whom proceedings Instituted — By 
captors — Liability for expenses.] — Commission of 
appraisement & sale is an instrument, in the first 
instance, taken out by captors. They are pri- 
marily answerable for the expense, etc. 

They [the expenses] may be ultimately . . . 
divided between both parties [i,e, the captor & 
claimant] (per Cur.). — The Frau Maria (1799), 
2 Oh. Rob. 292 ; 1 Eng. Pr. Cas. 236 ; 165 E. R. 
320. 

1339. Date at which appraisement made.] — 

A German merchant ship was seized in the port 
of Sydney upon the outbreak of war. On Oct, 6, 
1914, the Prize Ct. in New South Wales ordered 
that the ship be detained, & that she be tem- 
porarily delivered to the Lords of the Admlty. 
without appraisement upon an undertaking to 
comply with the provisions of Ord. 29 of the Prize 
Pt. Buies, 1914. On June 3, 1915, the Crown filed 
a notice under that Ord. stating that it was desired 
to requisition the sliip. On June 4, 1915, the 
Prize Ct., in pursuance of the notice, made an order 
tmder Ord. 29, r. 3, that the ship be forthwith re- 
leased & delivered to the Crown without appraise- 
ment & providing that the order should be a con- 
firmation of the delivery already made ; & it was 
thereby further ordered, under r. 4, that, unless 
the parties should within twenty-eight da-ys agree 
the value, it be referred to the Registrar “ to fix 
the amount to be paid by the Crown in respect 
of the value of the shix) & her consumable stores 
& provisions,” the order providing that the value 
was to be taken as at Oct. 6, 1914 : — Held : the 
value of the ship was properly ordered to be fixed 
under Ord. 29, r. 4, as at Oct. 6, 1914. — Tta 
Germania (No. 2), [1918] A. C. 472 ; 87 L. J. 
P. C. 86 ; 118 L. T. 273 ; 14 Asp. M. L. 0. 231, 
P. C. 


Sect. 9. — ^BAIL 

See, now, Prize Court Buies, 1914, Ord. 12, 
rr. 1,2, 4, 6. 

See, generally. Admiralty, Vol. I., pp. 168-171, 
Nos. 779-823. 

1340. Nature of bail bonds.] — ^Bail bonds are not 
mere personal securities to Individual captors, 
but are given to the ct. to abide the adjudication 
of all events impending before it at the time. 


PART XI. SECT. 8. 

b. Person hearing expenses — Whether 
given additional right or control over 
property.] — Though the parties who 
apply for the order of appraisement 
are to bear the expenses, this gives them 
no additional right or control over the 
property. The custody is still to be 
Joint.~LA.MxROED (1811), Stewart, 219. 


0 . Whether coal in hunkers — Ap- 
praised as part of ship .] — In appraising 
a ship brought in as a prize the coal 
in the bunkers is not to be appraised 
as part of the ship ; It should bo In- 
ventoried separately. Where the ap- 
praisers have acted in good faith the 
ct. will not interfere with their judg- 
ment — Be Thb Hamborn (No. I) 


(N. S.) (1918), 17 Exoh. 0. E. 243. 

PART XI. SECT. 9. 

d. Delivery on hail — Before hear- 
ing — Danger of capture pmshing.}^ 
No authority whatever is given to the 
ct. to release or deliver the oaptw, 
either on bail, by sale, or by any other 
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Sect. 9.— Bail. Sects. 10, 11 12 ; Svb-eeds. 1 

<fe2. Sect. 18.] 


Sureties not responsible in case of a subsequent 
intervention of Hostilities. Bail dismissed. 

This ct. is not in the habit of considering the 
effect of bonds precisely in the same limited way 
as they are viewed by the cts. of common law. 
In those cts. they are very properly considered as 
mere personal securities for the benefit of those 
parties to whom they are given. In this place 
they are subject to more enl^ged considerations ; 
they are here regarded as pledges or substitutes 
for the thing itself, in all pomts fairly in adjudica-' 
tion before the ct. (Sm William Scott). — The 
Nied Elwin (1811), 1 Dods. 50 ; 165 E. R. 1229. 

1841a Delivery on ball— Before hearing— Neces- 
sity for consent.]— Petition to take cargo oh bail 
before adjudication, not granted but upon consent. 

I know of no instance in which the ct. has made 
such an order, unless where all the parties are 
consenting to it. The proper remedy for the 
inconvenience stated in this petition would be a 
commission for appraisement & sale {per Cur.). — 
The Copenhagen (1800), 3 Ch. Rob. 178 : 165 
E. R. 428. 

1342. Payment of costs & expenses in- 

curred— Not condition of release.] — ^Where goods 
seized as prize have been sold pending the hearing 
of the action for condemnation, the ct. will not 
order the proceeds in ct. to be placed on deposit 
or to be invested in the public funds. 

Where goods seized as prize have not been 
sold, but, pending the hearing of the action for 
condemnation, are released to claimants against 
a bail bond, claimants are not required, as a con- 
dition of the release, to pay unconditionally the 
costs & expenses already incurred incident to the 
seizure & detention of the goods. These costs 
& expenses are only payable b> claimants who 
obtain a decree in their favour in the condemnation 
action. 


Claimant who has paid the costs & charges 
incident to the seizure & detention upon receiving 
delivery of the goods on bail should be given credit 
for the payment as against the bail, which repre- 
sents the full value of the goods in the event of 
their subsequently being: condemned, & the bail 
bond should be framed in terms which give effect 
to this right. — The Drottning Sophia, [19201 
P. 200 ; 89 L. J. P. 245 ; 125 L. T. 123 ; 15 
Asp. M. L. C. 294. 

1848. : — Credit for payment allowed.] — 

The Drottning Sophia, No. 1342, ante. 

1844. Bail at admitted value — Sale for less— Bail 
not reduced.] — Bail for cargo taken by claimant 
not reduced to the amount of the actual proceeds. 
—The Betsey (1804), 5 Ch. Rob. 296 ; 165 E. R. 
782. 

AnrMtaHons .— Refd. The Sir Francis Burton (1828), 2 Hag. 

3 Wm. Rob. 101 ; 

The Mellona (1848), 12 Jur. 271. 


1845. Liability for expenses— Incurred after bail.] 

—The Graapf Bbrnstorfp (1805), 6 Ch. Rob, 
296; 166E. R. 782. 


Sect. 10.— CAVEAT. 

See, note, Prize Court Rules. 1914, Ord. 14. 

1848. Obstruction by caveat — Restitution.]— 
The Fortuna, No. 1188, ante. 


1847. Condemnation.] — If the interest of 

the part owner was clearly established, it would 
not be competent for him to object to the delivery 
of the interlocutory to the captor, who is the 
person legally entitled to it {per Cur.). 

Interlocutory of condemnation issues to the 
master. Part owner not entitled to obstruct the 
delivery, on demand of bail to protect his interests. 
— The Venus (1806), 6 Ch. Rob. 236 ; 166 E. R. 
914. 


Sect. 11.— REFERENCE TO REGISTRAR. 

See, now. Prize Court Rules, 1914, Ord. 18, rr, 

1 , 6 , 10 . 

1848. Reference to registrar & merchants — 
Nature of report.] — This is a question on a report 
of the reg:istrar & merchants, respecting an allow- 
ance & insurance on a cargo of com seized & 
brought into this country. The cargo was decreed 
to be restored, & the registrar & merchants were 
directed to make a report on the value due to 
claimant ; such reports are in their nature partly 
legal & partly mercantile. It is a report proceed- 
ing from persons qualified, in both these respects, 
to form a sound judgment on the subject before 
them ; one of them being, from his connection 
with cts. of justice, supposed capable of forming 
his own opinion, &; of assisting his associates on 
all questions of law, in the first instance subject 
to the inspection & correction of the ct., whilst 
the other part of this domestic forum consists 
of persons acquainted with trade, & exercising 
their judgment on matters relative to commerce 
(Sir William Scott). — The Haabet (1800), 2 
Ch. Rob. 174 ; 106 E. R. 279. 

Annotations : — Mentd. The Zamora, [1916] 1 P. 27 ; The 
Derfflinger, The Forde, The Leda, Re American Meat 
Packers Agreement, Re Oertaln Swedish Copper, [1919] 
P. 264. 


Sect. 12.— COSTS. 
Sub-sect. 1. — In General. 


See, now, Prize Court Rules, 1914, Ords. 18, 19. 

1349. General rule — Costs not given.] — The 
status of the Ionian states relatively to Great 
Britain being of so doubtful a character, & depend- 
ing on the nice construction of public documents, 
a commissioned captor, seizing an Ionian vessel, 
on the groxmd of illegal trade with Russia, though 
that trade is, in fact, legal, is not liable to con- 
demnation in costs & damages, as having captured 
her without probable cause. 

In the Prize Ct. ordinary costs, i.e, law costs, 
were seldom or never given to captors or claimants. 

Costs & damages may be best expressed by the 
term restitutio in integnum — complete indemnity 
for the capture (Dr. Lushington). — The Lbucadb 
(1856), Spinks, 217 ; 2 Ecc. & Ad. 228 ; 1 Jur. 
N. S. 664 ; 164 E. R. 403 ; previous proceedings, 
suh nom. The Ionian Ships, 2 Ecc. & Ad. 212. 


Annotations : — Befd. The Fortuna (18^), Spinks, 807 ; 
The Regina d. lUlia, [1925] F. 123. Htatd. The Aline & 
Fanny (1856), Spinks, S22. 

1850. When awarded to claimant— Marshal not 
appearing.] — The Hoop (1801), 4 Ch. Rob. 145; 
165 E. R. 566. 

Annatatiim : — Oonid. The Rendsbetg (1805), 6 Ch. Bob. 143. 


mode, before the hearing of the cause, 
^oept where there is danm of perish- 
Th» CUBiaw (18 i 4), Stewart, 

t. ^ WABR®N*8 


PxnnoN (1812), Stewart, 327. 

f. To tohom hail granted — Whether to 
imsons notrr^prese/Motives of otoner.)— A 
ot. of prise in a neutral country has no 
authority to deUrer a vessel upon ball 


to persons, not the repiesentatiyee of 
the owners ; & the right of the owners 
npon le-oapture is not defeated^ ^by 
snob delivery. — T hb Hibbsrts (1804), 
Stewart, 40. 


671 


Part XL— Pboobdubb. 


1351. When awarded against olaimant— Neutral 
claimant — Fraudulently protecting enemy pro- 

perty.j-yCondemnation m the costs of an appeal, 
where it appeared applt. had entered into a 
written agreement to avail himself of the neutral 
character to protect the speculations & property 
of an enemy.— The Falcon ^810), 1 Act. 331 ; 
12 E. R. 129. 

1852. Only In special circumstances.] 

—The Ida, No. 1126, ante. 

1853. British subject — False negation of 

enemy interest.] — Parties knowingly making a 
fraudulent claim condemned in the costs of the 
proceedings. — The Atlantic (1854), 2 Ecc. & 
Ad. 93 ; Spinks, 104 ; 164 E. R. 325. 

Anruytation Eefo. The Leucade (1855), Splnke, 217, 

1854. Trading with enemy — Opposing 

authorised captors.] — The Neptune, No. 1260, 
ante. 

1855. Reference to registrar & merchants — 

Claim found exorbitant — Large deductions made.] — 

The Leven Lass (1856), 0 L. T. 194. 

1856. Captor disobeying monition — ^To proceed to 
adjudication — ^Not allowed costs.] — Property re- 
stored on further proof. Application for captor’s 
costs refused, the captor having neglected to bring 
in the proceeds in disobedience to a monition from 
the ct. below. — The Eliza (1810), 1 Act. 336 ; 
12 E. R. 131. 

1357. Proceedings abandoned by Crown — Re- 
serving question of costs & damages.] — The Nep- 
tune, No. 1260, ante. 

Costs & damages on restitution.] — See Part V., 
Sect. 4, sub-sects. 2, 3, ante. 


Sub-sect. 2. — Security for Costs. 

See Prize Court Rules, 1914, Ord. 18, r. 2. 

1358. When ordered — Claimant ordinarily resi- 
dent out of Jurisdiction.] — The Procurator-General 
claimed the condemnation, as goods having an 
enemy destination or as enemy property, of pork 
consigned from the United States to applt. in 
Sweden. Applt., who was ordinarily resident at 
Gothenburg, filed a claim to the goods as his 
property intended exclusively for consumption 
in Sweden, the claim being supported by an 
affidavit & exhibited documents. The President, 
without any evidence on the part of the Crown, 
mode an order that applt. should give £100 
security for costs : — Held : it did not appear 
that the discretion conferred by Prize Court 
Rules, Ord. 18, r. 2, had not been exercised 
judicially, & the order was valid. — The Stanton, 
[1917] A. C. 380 ; 86 L. J. P. 98 ; 116 L. T. 360 ; 
33 T. L, B. 282 ; 61 Sol. Jo. 461 ; 13 Asp. M. L. C. 
586, P. C. 

1859. Payment out of court— Plaintiffs successful 
— ^Execution stayed pending appeal.] — Whert^ 
security for costs has been ordered against pltfs. 
& money has been accordingly paid into ct., 
pltfs. are entitled to have the amount of the 
security paid out to them upon succeeding in their 
claim, even though defts. obtain a stay of execution 
pending an appeal. — ^T hb Bernisbb &> The Elvb, 
[1920] P. 1 ; 89 L. J, P. 81 ; 122 L. T. 286 ; 
14 Asp. M. L. C. 626 ; 3 P. Cas. 517 ; on appeal, 
[1921] 1 A. C. 458, P. C. 

Annotatim» : — ^Apld. C;oinltato Portuario dlmportazioDe dei 

^rboni Fossilide Oeooya v. Instone, [1922) W. JN. 260. 

Bbndd. Netherlands-Amerloan Steam Navigation Co. v. 

Proonrator-Qeneral, [1926] 1 K. B. 84. 

1860. Costs of abandoned appeal.]— A sum 

of £500 was paid into ct. by claimants as security 

^ for the costs of their appeal to the Privy Council 
against a judgment of the Prize Ct. condemn- 


ing their vessel for the carriage of contraband. 
The appeal was abandoned. Thereupon cross 
summonses were issued : (a) by claimants* solrs. 
for payment out of the sum in ct. ; (6) by the 
P*rocurator-General for a charging order on the 
sum in ct., on the ground that the unsecurw 
balance of the taxed costs of the Crown ^ the 
proceedings in the Prize Ct. would absorb the 
whole sum remaining after taxation of the CtoVTU s 
costs in the abandoned appeal. Claimants* solrs. 
contended that, at any rate so far as their own 
costs were concerned, they had a prior claim 
the fund in ct. : — Held : as the solrs. had neither 
recovered nor preserved the fund^ the equitable 
jurisdiction of the ct. did not apply in their favour, 
& the Procurator-General’s application for a 
charging order upon the whole fund must be 
allowed. — The Dirigo, [1920] P. 426 ; 90 L. J. P. 
48 ; 125 L. T. 443 ; 37 T. L. R. 93 ; 16 Asp. 
M. L. C. 343. 

Annotaiiori : — Distd. The Oranjo Nassau, [1921] P. 190. 

1861. Security proving Insufficient — Right to 
charging order against goods restored — In another 
cause.] — The power of the President under Prize 
Court Rules, 1914, Ord. 45, to direct what practice 
shall be followed in prize proceedings in cases for 
which no provision is made in these rules does not 
extend to the creation of new rights against cap- 
tured goods, & the ct.’s discretion as to costs 
under Ord. 18 cannot be used to increase the burden 
of neutral claimants. When captured goods are 
found to be free from condemnation, the only 
liability to which they are subject is captor’s 
costs enforceable by international law & arisii^ 
in the specific cause. Accordingly the Crown is 
not entitled, against the proceeds of goods ordered 
to be released to claimants, to a charging order in 
respect of unpaid costs in other causes in prize 
in which claimants’ goods have been condemned 
& the security ordered to be given has proved to 
be insufficient.— The Ouanjb Nassau, [1921] 
P. 190 : 00 L. J. P. 257 ; 37 T. L. R. 493. 


Sect. 13.— APPEAL. 

See Naval Prize Act, 1864 (c. 26), s. 5 ; Prize 
Court Rules, 1914, Ord. 44, rr. 2, 6-7. 

1362. Right to appeal— Interlocutory order— 
Necessity for leave.] — Leave to appeal against an 
interlocutory decree of the Admlty. Ct., awarding 
such bounties, [bounties awarded under 6 Geo. 4, 
c. 49] granted to the Admlty. Proctor, on behalf 
of the Crown, notwithstanding an appeal had not 
been interposed within due time, the circumstances 
of the cose entitling applts. to such indulgence. — 
R. V. Belcher, The Illeanon Pirates (1849), 
6 Moo. P. C. C. 471 ; 13 E. R. 766, P. 0. 

Annotatima The Macander (1862), 1 Moo. P. 0. 0. 

N. S. 42 ; The Leda (1863), Brown. & Luah. 19. 

1863. J— Claimants to goods in 

prize proceedings having refused to comply with 
an order for discovery, the President, after con- 
sidering the evidence, condemned the goods. An 
order or decree was drawn up embodying both the 
striking out of the claim & the condemnation of 
the goods : — Held : claimants were not entitled 
under Naval Prize Act, 1864 (c. 26), s. 6, to appeal 
M of right.— The Antilla, [1919] A. 0. 250; 
88 L. J. P. 11 ; 119 L. T. 746 ; 36 T. L. R. 7 ; 
83 Sol. Jo. 10 ; 14 Asp. M. L. C. 378, P. C. 
^nnoteeiona .'—EcM. The Kronptln^to CfeoUIe, [1919] 

A. C. 964 ; The Palm Branch, ll919] A. C. 272, 

1864. Final decree.]— T he Antilla, No. 

1363, ante. 
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Sect 13. — Appeal, Seda, 14, 16 6c 10. Part XII, 
Seat, 1.] 

1866. Alien enemy.] — The Pindos, The 

Helgoland, The Rostock, No. 282, ante, 

1866. Time for appeal — ^Allowance of appeal out 
of time.] — ^Appeal to the Judicial Committee, 
allowed from a sentence of the Admlty. Ct. in 
England, in a prize case, although more than three 
months, the tune limited by 17 & 18 Viet. c. 18, 
s. 87, had elapsed since the date of the sentence. — 
Cremidi V, Parker, The Achilles (1867), 11 
Moo. P. C. C. 86 ; 14 E. R. 628, P. 0. 

1867. Practice.] — ^Motion by claimant, 

the owner of the cargo, upon notice to the captor, 
for leave to appeal from a sentence of the Admlty. 
Ct. in England, pronounced in poenam contumaciae, 
fifteen months after the capture. The proceedings 
in England were unknown to the owner of the 
cargo, & the sentence of condemnation not having 
been communicated by the captors to the owner, 
he had no knowledge thereof until long after the 
time for appealing had expired. On the motion 
coming on, it appeared that no petition for leave 
to appeal had oeen lodged or referred to the 
Judicial Committee. Their lordships refused to 
entertain the motion, except upon an undertaking 
to lodge a petition of leave to appeal. — Crbmidi 
V. Parker, The Aspasia (1857), 11 Moo. P. C. C. 
79 ; 4 L. T. 628 ; 14 E. R. 026, P. C. 

1868. Informalities in court below — Whether 
claimant may take advantage.] — If claimant dis- 
tinctly apprehended the ground of proceeding, 
as well as of seizure, this ct. will not permit him 
to take advantage of informalities in the proceed- 
ings before the Ct. of Vice-Aimlty. from which 
the case is appealed. — ^T he Priendship (1814), 
1 Dods. 373 ; 166 E. R. 1346. 

1369. Appeal in nature of rehearing — Jurisdic- 
tion to review questions of fact.] — The Ophelia, 
No. 349, ante, 

1870. Admission of fresh evidence — Costs.] — 

The Kim (No. 4), The Alfred Nobel (No. 3), 
The Bjornstjerne Bjornson (No. 3), The 
PRIDLAND (No. 2) (1921), 90 L. J. P. 188 ; 124 
L. T. 802 ; 37 T. L. R. 317 ; 15 Asp. M. L. C. 
210, P. C. 

Annotations : — ^Befd. The Louisiana, The Nordic, The Tomsk, 

The Joseph W. Fordney (1915), 32 T. L. R. 619 ; The 

San Jose, Oometa Sc Salerno (1916), 33 T. L. K. 12 ; The 

Balto, [1917] P. 79; The Noordam, [1919] P. 57 ; The 

Ran, [1919] P. 317; The Twee Ambt, [1920] P. 413 ; 

Adelaide S. S. Co. v. R. (1922), 92 L. J. K. B. 102. 

Payment of costs out of court where appeal 
abandoned.]— No. 1300, ante. 


SECT. 14.— ENFORCEMENT OF ORDERS. 

See, now. Prize Court Rules, 1914, Ord. 27, r. 1. 

1871. Decree of Vice-Admiralty Court — Enforce- 
ment by High Court of Admiralty.]— The Pici- 
MENTO, No. 1083, ante, 

1872. Whether enforceable in ordinary 

courts.] — (1) Semhle: a decree of a Vice- Admlty. 
Ct. called an “ interlocutory ” is in effect final ; 
& such a decree, requirmg a party to pay a certain 
sum, may be enforced in the cts. at Westminster. 

(2) Qu, : whether a judgment obtained in a 
prize ct. by the agent of a foreign power, against 
a native of this country, can be enforced here by 
the personal representative of such agent. — 
Obiciki V. Bligh (1832), 8 Bing. 336 ; 1 Moo. & S. 
477 5 1 L. J. C. P. 99 ; 131 E. R. 423. 

Annotation: — As to (2) B^. Robertson v. Struth (1844), 

5 Q. B. 941. 

1878. Proceeds followed— Monition.]— Monition 
directed to issue against the Principal Registrar, 


to pay in proceeds, suspended on showing that he 
had remitted the money to a particular house in 
Ix)ndon, by the order & direction of the Principal 
Registrar. — The Prima Vera (1804), 6 Ch. Rob. 
161 ; 165 E. R. 729 ; subsequent proceedings 

(1808), 1 Edw. 23. 

1374 . .]— The Leipde & Jacobinb 


(1805), 6 Ch. Rob. 93 ; 165 E. R. L 

1375. .] — ^Proceeds of prize may be 

followed wterever they can be traced ; monition 
enforced against persons who were at the tune 
or had been in possession of prize goods. — ^T he 
Pomona (1811), 1 Dods. 25 ; 165 E. R. 1220. 

, 1876. .] — ^Whoever receives prize pro- 

ceeds is responsible for them to the captors. — 
The Mary (1819), 2 Dods. 378 ; 165 E. R. 1619. 

1877. Arrest.]— The Hercules (1819), 1 

Hag. Adm. 143, n. ; 165 E. R. 1611. ^ ^ ^ 

Annotations : — Confld. R. v. MoCleverty, Tbu Telografo 

(OP Restauracion) (1871), L. R. 3 P. C. 673. Mowoy 

Docks Sc Harbour Board v. Turner, The Zeta, [1893] A. C. 

468. 

1878. Judgment obtained by agent of foreign 
power — ^Whether enforceable by personal repre- 
sentative.] — Obicini V, Bligh, No. 1372, ante, 

1879. Enforcement in British possession — ^Where 
proceedings imtituted — Order for costs.] — ^T he 
Regina d’Italia, No. 1084, ante. 


Sect. 15.— SETTING ASIDE DECREE. 

1880. Whether court will set aside decree.] — 

I will not go so far as to lay it down univers^y 
that it is not in the power of the ct. to reconsider 
its decrees on very particular occasions. , . . As 
a precedent it would be a practice highly 
dangerous ; & the liberty of reviewing its decrees 
if it exists ... is a liberty which the ct. would 
exercise with very great caution (Sir William 
Scott). — The Vrouw Hermina (1799), 1 Oh. Rob. 
163 ; 1 Eng. Pr. Gas. 91 ; 166 B. R. 135. 

1381. .] — Decree of this ct. final. Not its 

practice to rescind its decrees. 

Application to rescind upon a suggestion of 
the neutral character of a house assei^ing an in- 
terest in property formerly condemned for insuffici- 
ency in the proofs of property — ^rejected. — The 
Elizabeth (1811), 2 Act. 57 ; 12 E. R. 178. 

1382 . Restitution in solidum to partnership 

— Claim by assignee of partner.] — ^After restitu- 
tion in solidum to a house of trade in America, 
a prayer by the assignees of one partner, become 
a bkpt. in this country, for severance of his share 
& payment to them, refused. 

The whole claim was made on behalf of the house 
in America, & three-fourths were restored as 
claimed ; had the fourth sh^e been bkpt.’s 
I should have thought the claim of the comrs. 
very strong & I should have seen no objection 
to restore to them instead of bkpt., for I accede 
to what has been said of the representative 
character of the assignees. But these assignees 
are not before the ct. as claimants ; they might 
have appeared, & have given their claim ; they 
have not done this, & restitution has already passed 
in solidum of three-fourth parts of the property 
clmmed to the members of this house. The 
question then is, whether the ct. shall proc^d 
again to make a severance between these parties. 
I cannot think that I have the power to do that 
(Sir William Scott). — The Jefferson (1799), 
1 Ch. Rob. 326 ; 105 B. R. 198. 

Annoiatim : — ^Refd. The Oranje Nassau, [1921] P. 190. 

1383 . Power should be cautiously exercised.] 

— ^The Orcoma, [1916] W. N, 118. 
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1384. Injustice of allowing decree to stand.] 

— ^Where substantial injustice would otherwise 
result, the Prize Ct. has an inherent power to set 
aside its own decrees of condemnation so as to 
let in bond fide claims by parties who have not 
been heard, & who have not had an opportunity 
of appearing. This power is discretionary & 
should not be exercised except where there would 
be substantial injustice if the decree were allowed 
to stand, & where the application has been 
promptly made. — The Bolivar, [19101 2 A. 0. 
203 ; 85 L. J. P. 193 ; 114 L. T. 1005 ; 13 Asp. 
M. L. C. 369, P. C. 

1385. Order obtained by fraud.] — By 

fraudulent suppression of the true facts, claimants, 
a Copenhagen firm, obtained a decree that the 
proceeds of certain consignments of lard, which 
had been seized ex three neutral vessels, should 
be released to them on the ground that the con- 
signments were shipped to them as bond fide 
purchasers to be sold to customers in Scandinavia 
&> were not intended to be sent on to (lerraany. 
The Procurator-General, on behalf of the Crown, 
appealed. Before the appeal had been heard, 
evidence, which was not available at the time of the 
hearing, was obtained that at the material time 
claimants were engaged in exporting lard in con- 
siderable quantities to Germany, & that the sole 


proprietor of claimants* firm, who had sworn the 
affidavit which had been instnimen^l in obtaimng 
the release, had been convicted in Denmark c« 
fraud on the Danish insurance co., which had ^ 
insured other consignments of lard on claimante 
declaration that no foreign interest was 
whereas in fact claimants had contracted to sell 
all the goods mentioned in the insurance policies 
to Germany. Thereupon the Procurator- Gene^l 
issued a fresh writ claiming a decree that the 
order for release be rescinded : — Held : the rule 
that a ct. has inherent right to set aside its o^ 
order if procured by fraud applies to the 
Ct. as strongly as to any other ct. ; had the whole 
of the facts been put before the ct. the order for 
release would not have been made ; &, accordingly, 
the order would be rescinded & the proceeds of 
sale condemned. — The Alfred 
Bjobnsterjne Bjornson, The Fridi.a.nd, [1918] 
P. 293 ; 87 L. J. P. 183 ; 119 L. T. 320 : 14 Asp. 
M. L. C. 306. ^ , 

13 ge. Proceeds out of court's control.]— 

The iloFSFOS, No. 1005, ante. 


Sect. 10.— PRIZE SALVAGE. 

See Prize Court Rules, 1014, Ord. 30. 


Part XII. — Prize Salvage. 


Sect. 1.— RECAPTURE. 

1387. Prerequisite to recapture — Effectual pos- 
session by enemy.] — ^This case comes before me 
upon an alleged act of recapture performed by 
the Thisbe, who had a number of merchant vessels 
under her convoy. One was captured by the 
enemy, & was afterwards retaken by the Thisbe ; 
& for that service the Thisbe now stands before 
the ct., demanding the salvage wliich is allowed 
to King’s ships on ordinary occasions under 
Prize Act. The first question that arises is, 
whether a convoying ship may be entitled to 
salvage from ships under her protection ? . . . 
The relation which had subsisted between the 
convoying ship, & those under her care, would 
not take the case out of the general provisions of 
Prize Act. . . . Many cases might be put of the 
effect of immediate acts of recapture, to show that 
it is by no means necessary that the i)ossession 
by the enemy should be long maintained, or at 
any pariicular distance from the convo^ng ship. 
The question will always be, whether it was an 
effectual possession, & such as would suspend the 
relation of the convoying ship ... it will bo 
sufficient, if there has been that complete & 
absolute possession, which supersedes the authority 
of the convoying ship ; & such a possession must 
have been maintained for some time in the present 
instance. Every act of possession was exercised ; 
the master was taken out ; the vessel was com- 
pletely manned with as many of the captor’s 
crew as were sufficient to overpower all resistance, 
& the vessel was taken in tow by the enemy. 
By those acts the former relation subsisting 
between the vessel & the convoying ship was 
suspended. . . . The capture is, I think, proved 
to have been sufficiently completed & unless I 
go to the lei^h of holding that there must 
be a firm possession ; & a bringing infra praeaidia, 
1 most pronounce this vessel to have been re- 

J. — ^VOL. XXXVIT. 


covered from a situation, which has been decided 
to be sufficient to support that claim of salvage 
by the dec’ision of the Superior Ct. (Sir William 
Scott).— The Wkhit (1804), 5 Oh. Rob. 315 ; 
1 Eng. Pr. (’as. 492 ; 105 E. R. 780. 

1388. Ship steering for enemy port— 

Through Ignorance of hostilities.] — The El 
Navarro (1793), cited in 4 Oh. Rob. at p. 150 ; 


105 B. R. 507. 

Annot^Uvm : — Apld. Tho Franklin (1801), 4 Cb. Rob. 147. 

1389 . .]— The Franklin, No. 

53'), ante , ^ 

1390. What amounts to recapture— Recovery of 
prize equipped as vessel of war by captors.] — The 

Castor (1795), cited in 1 Dods. at p. 114 ; 105 
E R 1252 P. C. 

JnTwtatioTM f—Consd. The Coylon (1811), 1 Doda. 105; 
The Qoorgrlana (1814), 1 Duds. 397. 

1391. .J-— The Horatio (1806), 6 

Oh. Rob. 320 ; 166 B. R. 947. 

1392 . .] — British prize vessel having 

been fitted out as a privateer by the enemy, 
although navigating as a merchant vessel at the 
time of recaiiture, not restored to the former 
British owner.— L’Actif (1810), 1 Edw. 186 ; 
2 Eng. Pr, Cas. 30 ; 165 E. R. 1076. 

1393 . .] — The employment of a vessel 

in the public military service of the enemy, by 
those who have competent authority so to employ 
her, is a sufficient “ setting forth for war ” under 
Prize Act, though the vessel may n^ot have been 
furnished with any formal commission of war.— 
The Ceylon (1811), 1 Dods. 105 ; 2 Eng. Pr. Cas. 
133 ; 165 B. R. 1249. 

Annotaiwns Retd. The Georgiana (1814), 1 Dods. 397 ; 
The Edna, [19211 1 A. C. 735. 

1394 . .] — The mere employment of a 

ship in the military service of the enemy is not a 
sufficient setting forth for war to entitle the 
recaptor to condemnation under the terms of 
Prize Act; but if there is a fair semblance of 

X X 
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8ed, 1. — Recapture. Sect. 2: Sub-eecte. 1, 2, 3 
4,^0 

authority in the person directing the vessel to be 
so employed, & nothing upon the face of the pro- 
ceedings to invalidate it, the ct. will presume that 
he was duly authorised ; the commander of a 
single ship may be vested with this authority as 
well as the commander of a squadron. — The 
Georgiana (1814), 1 Dods. 397 ; 2 Eng. Pr. Gas. 
193 ; 165 E. B. 1355. 

1396. Engagement with captor— Facili- 

tating escape of prize,] — The Arethuaa came up for 
the very purpose of taking this French captor, if 
he is to be so considered, &; actually took him ; 
& it is owing to this act of the Arethuaa that this 
vessel was rescued from his grasp. . . . The 
sending of a prize master on board is a very natural 
overt act of possession, but by no means essential 
to constitute a capture. If the merchantman was 
obliged to lie to & obey the direction of the French 
lugger, & await her further orders, she was com- 
pletely under the dominion of the enemy ; there 
was no ability to resist, & no prospect of escape. 

. . . Tlie only question will be, whether it is a 
case of salvage under the Act of Parliament, on 
another gro^d, viz. that the vessel never came 
into the actual & bodily possession of the recaptor, 
I rather incline to think that it is not. But if it 
is not a case of recapture under the Act, it is, how- 
ever, still a case of salvage, under the general 
maritime law, & shall give the same reward, as if 
it had been under the Act of Parliament (Sir 
WILIAM Scott). — The Edward & Mary (1801), 
8 Ch. Rob. 305 ; 1 Eng. Pr. Gas. 312 ; 165 E. B. 
474. 

Annotaiwne: — ^Apld. The Svanfos, The Borglla, [1919] P. 

189. Reid. The Pellwonn, [1922] 1 A. C. 292. 

1396. Ship rescued by crew on parole.] — 

These persons [the crew] were put on board by 
their own consent, on terms that were explained 
to them, & fully acquiesced in by themselves. 
They were bound, by their own engagement, as 
strongly as men could bo, to abstain from all acts 
of violence, & to do nothing which had the least 
connection with hostility. In violation of the 
duties which they had thus stipulated for . . . 
they seize the boat of the cartel ship, attack their 
own vessel by means of this boat & carry her off 
by force against all opposition. . . . Here is a 
surprising & retaking, that has been effected 
through a violation of contract, by persons pre- 
tending to act upon rights which they had parted 
with, as well as by their own engagement, as by 
the nature of the situation in which they were 
placed. Such an act is essentially invalid & can 
have no legal consequence attached to it, either 
for the benefit of those persons themselves or for 
the benefit of others who may claim through them 
(Sir William Scott). — The Mary (1804), 5 Ch. 
Rob. 200 ; 165 E. R. 748. 

1397. Rescue of abandoned ship — Aban- 

doned by enemy captors.] — The Gage (1806), 6 
Ch. Rob. 273 ; 1 Eng. Pr. Cas. 554 ; 165 E. R. 
929. 

AnnoUAion: — ^Re!d. The OosmopoUtan (1848), 6 Notes of 

Cases Supp. 17. 

1398. r Hostile ship In vlcinityj — The 

Lambton (1807), 6 Ch. Rob. 275, n. ; 165 E. R. 
929. 

Annotation: — ^Refd. The Cosmopolitan (1848), 6 Notes of 

Cases Bupp. 17. 

1899 . Recovery of ship employed In same 

expedition — ^Hired transport.] — Salvage not due to 


a King’s ship, for rescuing from the hands of the 
enemy a hired transport employed in the same 
expedition. — The Belle (1809), Edw. 66 ; 165 
E. R. 1034. 

Annotation: — ^Refd. The Svanfos, The Borgila, [1919] F. 
189. 

1400. Recovery from port in enemy con- 

trol — ^Port not in actual enemy occupation.] — 

Salvage given for bringing off a vessel from a 
Spanish port within the power though not in the 
actual occupation of the French. — The Pensa- 
MBNTO Feliz (1809), Edw. 115 ; 2 Eng. Pr. Cas. 
29 ; 165 E. R. 1051. 

^Annotation: — ^Refd. The Svanfos, The Borgila, [1919] P. 
189. 

1401. Recovery of ship liberated on ball.] — 

The Robert Hale (1810), 1 Edw. 265 ; 2 Eng. 
Pr. Cas. 56 ; 165 E. R. 1104. 

1402. Possession restored by captors to 

master — Master undertaking to compensate captors 
— With intent to defraud.] — The London (1815), 
2 Dods. 74 ; 165 E. R. 1420. 

1403. Duty of crew of recapturing vessel.] — 
The Two Friends, No. 997, ante. 


Sect. 2.-GRANT OF SALVAGE. 

Sub-sect. 1. — In General. 

See Naval Prize Act, 1864 (c. 25), ss. 40, 41 ; 
Prize Court (Procedure) Act, 1914 (c. 13), s. 1, 
schcd. 

1404. General rule.] — La Bonne Amiti^: (1778), 
Marr. 100 ; 165 E. R. 37. 

1405. .] — The Betsey (1777), Marr. 80 ; 

165 B. R. 19. 

1406. .] — (1) All maritime nations have 

that common interest in preserving the safe naviga- 
tion of the seas, that will authorise their respective 
Cts. of Admlty. to entertain, occasionally, questions 
which relate to the acts & to the interests of 
foreigners, under circumstances that bring the 
cases within their local jurisdiction (Sir 
Christopher Robinson). 

(2) Qu. : whether the right of the Admiral 
under 6 Geo. 4, c. 49, to share in salvage for the 
rescue of vessels from pirates extends to foreign 
ships. 

(3) All salvage, whether civil or military, is 
founded on the equity of remunerating private &; 
spontaneous services rendered in the protection 
of the lives & property of others. — The Calypso 
(1828), 2 Hag. Adm. 209 ; 165 E. R. 221. 

1407. Recaptured ship retaken by enemy — Sub- 
sequent ransom.] — The Prince Edward (1762), 
BiureU, 198 ; 167 E. R. 536, P. C. 

1408. Subsequent release.] — Salvage, right 

of, on recapture, not extinguished by subsequent 
capture & condemnation in an enemy’s port, 
where the sentence condenming the property is 
overruled by an order of release from the sovereign 
power of tne state. — The Charlotte Caroline 
(1812), 1 Dods. 192 ; 2 Eng. Pr. Cas. 249 ; 165 
E. R. 1280. 

1409. Recapture of lost prize.] — The Lucretia 
(1778), Marr. 227 ; 165 E. R. 52. 

1410. Recaptured ship sunk before appraisement 
— After delivery to owners.] — The Creighton 
(1782), cited 4 Ch. Rob. at p. 272 ; 165 E. R. 609. 
Annotation : — ^Diitd. The Three Friends (1802), 4 Ch. Hob. 

268. 


PART XU. SECT. 2, SUB-SECT. 1. 
14041. General rule.]— It Is Inoon- 
Histent with all the settled roles of 


admiralty law to make any salvage , did not find her, 8c were, therefore, 
award wnatever to parties who went unable to render her any effectual 
In search of a dismantled vesl^. to servloe.— T hb Conohita (1863), 6 
assist her, but who, in point of fact, Ir. Jur. 296. 
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1411. Right ol convoying ship — ^Relation of con- 
voy hroken.l— T he Hinchinbrook (1786). cited 
in 6 Ch. Rod. at p. 316 ; 166 B. R, 789. 

Annotation Apld. Tho Wlgrht (1804), 5 Ch. Rob. 315. 

1412. .]— The Wight, No. 1387, anie, 

1413. Recapture from neutral.]— The Two 
Friends, No, 997, ante, 

1414. Recapture & abandonment by master — 
Subsequent resumption of possession & rescue.] — 
The Beaver (1801), 3 Ch. Rob. 293 : 165 E. R. 
468. 

Annotation: — Mentd. Scaramanga v. Stamp (1800), 5 

C. P. D. 295. 

1415. Claim for Joint recapture — Claimant in 
sight— On contrary course.]— The Lord Middle- 
ton, No. 377, ante. 

1416. Becalmed.] — It appears from 

the evidence of persons who are entirely dis- 
interested, that the crew of the sloop could not 
have effected the recapture ; since that vessel had 
been separated, & was becalmed, & could not have 
got up. However active their intentions might 
have been, the wind did not favour their exertions. 
The actual captors were those who came off in a 
boat from the shore, by whose approach the 
instant terror was occasioned that intimidated the 
French, & compelled them to quit their prize — 
these persons must therefore be pronounced to be 
the sole salvors. . . . 

Whether a salvage is due on the freiglit . . . 
will depend on . . . [a] question of fact. Whether 
the freight was in a course of being earned ? 
because I cannot go to the length of liolding that 
it would be sufficient that the ship was enabled to 
earn freight by the act of recapture. If a vessel 
had been cut out of port, & had been afterwards 
recaptured, it could not be contended . , . that 
salvage would be duo on freight accruing on the 
following voyage. . . . Tho ship had sailed from 
Savannah le Mar, in Jamaica, & was going to 
Bluefields, another port of that island, for the pur- 
pose of joining convoy : she might be under 
engagement to caU for convoy, & yet be in itinere, 
as to her own voyage. Considering that the 
commencement had taken place & that the voyage 
was afterwards successfully terminated, & that 
the ct. is not in the habit of giving salvage pro 
rata itincris, I am of opinion that the case does 
come fairly within the general rule, & tliat the 
freight should be included (Sir Wiu.iam Scott). — 
The Dorothy Foster (1805), 0 Ch. Rob. 89 ; 165 
B. R. 860. 

1417. Ship condemned by former enemy — Inter- 
vening lawful acquisition by present enemy.] — 

A vessel taken by the enemy, & condemned, & 
then sold to a neutral person, would bo com- 
pletely converted, & that the character of the 
vessel so impressed would not be divested in favour 
of the former British owner by subsequent 
hostilities. If the vessel was not carried into a 
French port at the time of capture, that circum- 
stance may be sufficient to shake the presumption 
that would otherwise arise in favour of a legal 
condemnation. ... I must pronounce this ship 
to have belonged to the Spanish owner at the time 
of capture, as property acquired jure belli by the 
French captor, & duly transferred, before tho 
commencement of hostilities between this country 
& Spain. The title of the British proprietor bei^ 
divested, the ship must be condemned as prize 
to the captor (Sir William Scott). — The 
PuRiBSiMA Conception (1805), 6 Ch. Rob. 45 ; 
165 E. R. 844. 

1418. Ship purchased from captors at sea— By 
master.] — Suva^ on vessel purchased at sea from 
the enemy for the purpose of restoring her to the 


owners. — The Henry (1810), 1 Edw. 192 ; 2 
Eng. Pr. Cas. 32 ; 165 E. R. 1079. 

1419. Recaptured ship In distress — Grant of civil 
& prize salvage.] — Civil salvage is due to a King’s 
ship for services rendered to a vessel in distress, 
in addition to military salvage for recapture from 
the enemy. — The Louisa (1813), 1 Dods. 317 ; 165 
E. R. 1324. 


Sub-sect. 2. — Non-Commissioned Ship. 

1420. Right to salvage.] — Revenue cutters are 
entitled to salvage on recapture, as private ships 
of war. — The Helen (1801), 3 Ch. Rob. 224 ; 1 
Eng. Pr. Oas. 299 ; 105 E. R. 444. 

1421. .] — The Fortuna (1801), 4 Oh. Rob. 

78 ; 105 E. R. .541. 

1422. .] — The Urania, No. 1281, ante, 

1423. .] — A store ship recapturing British 

property fi*om the enemy, is entitled to an eighth 
only for salvage. — The Sedulous (1813), 1 Dods. 
253 ; 165 E. R. 1302. 


Sub-sect. 3. — Salvage op Allied Property. 

1424. Grant to ally salvors — Subject to reci- 
procity.]— The San Iago (1795), cited in 1 Ch. Rob. 
at p. 50 ; 165 E. R. 92. 

Annotatimui : — Apld. The Santa Cruz (1798), 1 Ch. Rob. 

50. Reid. The Girolamo (1834), 3 Hatr. Adm. 169. 

1425 . ,] — law of England, on 

recapture of property of allies, is the law of 
reciprocity ; adopting the l ule of the country to 
which claimant belongs. — The Santa Cruz (1798), 
ICh. Rob. 50; 1 Eng. Pr. Cas. 64 ; 165 E. B. 92. 

1426. Alliance with former enemy — Treaty pro- 
viding for payment of salvage.] — This is the case 
of a Spanish ship which was recaptured, after being 
more than twenty-four hours in possession of the 
enemy. An extract from the Cadiz Commercial 
Gazette^ dated Sept. 5, 1809, has been produced 
by claimants, referring to an article of a treaty 
between that country & tlie English Govt., by 
which it would appear that the vessels of the 
respective countries were, in future, to be restored 
on salvage, although the treaty itself has not yet 
been promuJged. I can have no doubt, from the 
manner in which the fact is announced in the 
official Gaxette of Spain, that the article was to 
take effect from that time. I shall, therefore, 
in this case, decree restitution to Spanish claimants, 
on payment of a salvage of one -eighth, & shall 
apply the same rule in the other cases, if they come 
within the same limit of time, unless the captors 
are able to procure evidence sufficient to repel the 
presumption arising upon what is here furnished 
by claimants (Sir William Scott). — The San 
Francisco (1810), 1 Edw. 279 ; 165 E. R. 1109. 

1427. Property of allied sovereign — Restored free 
from salvage.] — The property of an allied 
sovereign, recaptured from the enemy, restored 
free fi'om salvage or expenses. — The Alexander 
(1816), 2 Dods. 37 ; 165 E. R. 1408. 

1428. Rescue of allied cargo on neutral ship.] — 
The Carrie, No. 1444, post. 


Sub-sect. 4. — Salvage op Neutral Property. 
A. In General. 

1429. General rule — Salvage not granted.]— 

The Jonob Lambert (1745), 6 Ch. Bob. 54, n. ; 
165 E. B. 695. 

Annotation : — Dbtd. The Carlof ta (1803), 5 Oh. Rob. 65. 

X X 2 
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Sed* 2 . — Orani of salvage: Svb-sed* 4, A. B.; 
svb-sed, 6.] 

1430. .] — Ifc is not the modern 

practice of the law of nations to grant salvage on 
recapture of neutral vessels ; & upon this plain 
principle, that the liberation of a clear neutral 
from the hand of the enemy is no essential service 
rendered to him ; inasmuch as that same enemy 
would be compelled by the tribunals of his own 
country, after he had canied the neutral into 
port, to release him, with costs & damages for the 
injurious seizure & detention (Sir William 
Scott). — The War Onskan (1709), 2 Ch. Rob. 
299; 1 Eng. Pr. Cas. 230 ; 165 E. R. 323. 

Annotation The Svanfos, The Borglla, 11919] P. 

189. 

1431. .] — Being a recapture of neutral 

property, it is not within the operation of the 
Prize Act, & I shall not lend the aid of this ct. to 
persons coming to seek it, after having behaved so 
irregularly (Sir William Scott). — The Barbara 
(1800), 3 Ch. Rob. 171 ; 165 E. R. 426. 

1432. .] — The Eleonora Catharina, 

No. 1446, post. 

1433. .] — The question now to be 

decided is, whether salvage is due on the neutral 
property in this ship, which has been recaptured 
out ol the possession of the enemy. It certainly 
has not been the practice of this ct. to decree 
salvage under such circumstances generally. . . . 

I am therefore not disposed to hold generally, 
that neutral property recaptured from French 
qruisers shall be subject to salvage. The rule . . . 
is rather to be laid down the other way. . . . 
There does not appear . . . .x) be any ground on 
which it can be supposed that this property would 
have been condemned, merely because it came out 
of the hands of a British privateer, or because the 
original voyage had been from the colony of Spain 
to London. . . . The expenses of the recaptors 
must be fully paid ; but I shall not pronounce 
salvage to be due (Sir William Scott). — The 
Caklotta (1803), 5 Ch. Rob. 54 ; 165 E. R. 695. 
Annotation: — ^Reld. The Svanfos, The Borgila, [1919] P. 

189. 

1434. .1 — Neutral property recaptured 

is not subject to salvage by the general rule of law 
on this subject, founded upon a supposition that 
justice would have been done if the vessel had been 
carried into the port of the enemy ; & if any 
injury had been sustained by the act of capture, 
it would have been redressed by the tribunal of 
the country to whose cognisance the case would 
regularly have been submitted. It is true . . . 
that during the last war the universal system of 
plunder & violence, which was practised on the 
part of France, drew this ct. out of its usual course, 
& induced it to decree salvage, with the perfect 
acquiescence of the subjects of neutral states, 
who were fully sensible of the service that was 
rendered to them, by taking them out of French 
hands. But this exception did not alter the 
established doctrine of the ct. (Sir William Scott). 
—The Huntress (1805), 6 Ch. Rob. 105 ; 165 
E. R. 866. 

1435. .] — The general practice of this 

ct. is not to decree salvage on neutral ships 
recaptured, upon the presumption that no peril 
had been inemred, but that on being carried into 
the cts. of the origiz^ captor, they would have 
been restored. This is a presumption which is to 
be entertained in favour of every state, which has 
not sullied its Qharacter by a gross violation of the 
law of nations. But the contrary presumption 
takes plaee if states hold out decrees of condemna- 
tion, however unjust & decrees on which tibe 


tribunals of the country are enjoined to act, & 
of which there is every reason to suppose, that they 
will be carried into execution. The reasoning 
on which the general rule had been founded is 
then done awa^r with ; the peril is obvious, & the 
case becomes simply that of meritorious rescue 
from the dangers of condemnation. ... I am 
of opinion that this case stands, without anything 
that can ehable me to distinguish it from the other 
cases already decided, & that I am bound to 
pronounce salvage to be due (Sir William 
Scott). — ^The Sansom (1807), 0 Ch. Rob. 411 ; 165 
E. R. 981. 

Annotalinns : — ^Apld. The Pontoporos (1916), 85 L. J. P, 

143. Conid. The Svanfos, The Borgila, [1919] P. 189. 

1436. .] — ^By the law of nations, the 

general rule is that no salvage is due for the 
recapture of a neutral vessel, upon the principle 
that the liberation of a bond fide neutral from the 
enemy confers no benefit upon the neutral, inas- 
much as the enemy would be compelled by the 
tribunals of his own country to make restitution 
of the property thus unjustly seized. But where 
the vessel recaptured was practically liable, whether 
rightfully or wrongfully, to be co^ seated by the 
enemy, salvage will be awarded to the recaptors. 

Thus, where a German cruiser had captured a 
Greek vessel laden with a cargo of coal belonging 
to British merchants &> destined for the North 
Western State Railway of India on the ground that 
she was carrying contraband, & the vessel was 
recaptured by a British cruiser, the ct., being of 
opinion that the recapture saved the vessel from 
condemnation in any German prize proceedings or 
from the almost certain risk of destruction if dealt 
with by the captors on the high seas, awarded to 
the recaptors as prize salvage one-sixth of the 
vessel’s value £7,333. — The Pontoporos, [1916] 

I P. 100 ; 85 L. J. P. 143 ; 114 L. T. 418 ; 32 
T. L. R. 414 ; 60 Sol. Jo. 430 ; 13 Asp. M. L. C. 
303. 

Annotation: — Consd. The Svanfos, The Borgila, [1919] P. 

189. 

1437. Right to expenses incidental to restitution.] 

— Tub Jonge Lambert (1745), 5 Oh. Rob. 54, n. ; 
165 E. R. 695. 

Annotation: — Dbtd. The Carlotta (1803), 5 Ch. Tlob. 65. 

1438. .] — The Carlotta, No. 1433, ante . 

1439. Rescue by own crew — With help of British 
subjects on board.] — The Two Friends, No. 997, 
aiite , 

1440. Recaptured ship documented in neutral’s 
name — Restoration to British owner— Salvage pay- 
able.] — The Vriendschap (1805), 6 Ch. Rob. 38 ; 
165 E. R. 842. 

1441. Neutral goods on British ship.] — Salvage 
is due for the recapture of neutral goods previously 
taken by the enemy on board a British armed 
ship. — The Fanny (1814), 1 Dods. 443 ; 2 Eng. 
Pr. Cas. 202 ; 165 E. R. 1372. 

1442. .] — Stipulation by treaty, “ that free 

ships should make free goods,” does not warrant 
such a certain conclusion, “ tliat enemies ships 
should make enemies goods,” as to induce the ct 
to decree salvage for the recapture of property, 
otherwise neutral, on board British ships. — The 
Cygnet (1818), 2 Dods. 299 ; 165 e:R. 1493. 

1443. Recapture by crew of neutral.] — ^Where 
the ship of a neutral had been seized by a belli- 
gerent, on an unfounded charge of the breach of 
a blockade, & the crew of the ship which was seized 
afterwards rescued her, & took her to her destined 
port ; — Held ; this rescue 'did not entitle the crew 
to salvage. — ^Wilson v. Anderton (1830), 1 B. 
& Ad. 450 ; 9 L. J. O. S. K. B. 48 ; 109 E. R. 855. 
^nnototioiM .-—Mentd. Hawkes v. Dimn (1831), 1 Tyr. 

413 ; Catterall v. Kenyon (1842), 6 Jur. 607 ; MarahaL 
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Part XII. — ^Prize Salvage. 


’’ 9»1- SWnner ». Lambert 

SJ® ; TJiome t>. Tilbury (1858). 31 L. T. O. 8. 206: The 
« Luah, h; Biddle v. Bond (1865), 
^ & West India 

Dock Co. (1880), 5 Q. B. D. 129 ; Wethennan t). London 
Sc Liverpool Bank of Commerce (1914), 31 T. L. K. 20. 

1444. Neutral ship transporting cargo for allies.] 

—A Swedish vessel, laden with a cargo of muni- 
tions^ for the French Govt., was stopped in the 
English Channel by a German submarine & the 
crew were ordered to take to the boats. The 
submarine was preparing to sink the vessel, but 
submerged, presumably on sighting two of His 
Majesty’s armed trawlers, & the crew of the vessel 
were left in their boats. They refused to return, 
& the two armed trawlers stood by the vessel 
& eventually towed her to Falmouth. For these 
services the officers & crews of the trawlers claimed 
salvage remuneration from the owners of the 
Swedish vessel & her cargo, but the claim against 
the cargo was withdrawn. It was argued for 
deft, shipowners that pltfs. were bound to salve 
a cargo of munitions for an allied Govt, as part 
of their public duty ; that the saving of the ship 
was merely incidental to the saving of the cargo ; 
that it was salvage from a war risk, namely, the 
risk of attack by enemy submarines, & not salvage 
from a marine risk ; & that no salvage remimera- 
tion was recoverable : — Held : (1) assuming pltfs. 
were under a duty to salve the cargo, they were 
under no duty to the Swedish shipowners to salve 
their vessel ; (2) the saving was not only from sub- 
marine attack but from maritime perils also ; & 
(3) there being a salvage service, the whole risk 
to the salved vessel, war as well as marine risk, 
should bo taken into account in estimating the 
value of the services. — The Carrie, [1917] I’. 
224 ; 80 L. J. P. 178 ; 119 L. T. 128 ; 33 T. L. It. 
573; 14 Mar. L. C. 321. 


B, Immunity Not Recognised by Captors, 

1445. Salvage granted.] — The WAit Onskan, 
No. 1430, ante, 

1446. .] — The standing doctrine of the ct. 

has been, that neutral property, taken out of the 
I)ossession of the enemy, is not liable to salvage. 
It is the doctrine to which the ct. has invariably 
adhered, till it was forced out of its course, by the 
notorious irregularities of the French cruisers, & 
of the French govt., which proceeded, without 
any pretence of sanction from the law of nations, 
to condemn neutral propeity. On these grounds, 
it was deemed not unreasonable, by neutrals 
themselves, that salvage should be paid, for a 
deliverance from French capture (Sir William 
Scott). — The Eleonora Catharina (1802), 4 
Ch. Bob. 156 ; 1 Eng. Pr. Cas. 367 ; 165 E. B. 
569. 

Annotation : — ^Apld. Tho Svanfos, The Borglla, [1919] P. 

189. 

1447. .] — The Huntress, No. 1434, ante, 

1448. .] — The Sansom, No. 1435, ante, 

1449. .] — This is a case which involves the 

question whether tliese American ships & cargoes 
which were not proceeding to French ports are 
liable to pay salvage on recapture by British 
vessels out of tho hands of the enemy. The 
principle to which this ct. adheres is that no 
salvage is due wliere a service is not actually per- 
formed, or where loss was not highly probable. 
... In tho pi‘esent case the OTOund assigned by 
the captor for the claim of salvage is, that there 
are no certificates of origin on board this vessel, 
& much discussion has taken place upon the 
question, whether or not this requisition was 
con&ed to ships navigating to the ports of France. 

. . . On the whole of the circumstances of this 


case, without looking minutely into the varying 
policy of France, I think there is very rationsd 
ground to apprehend that the French Prize Ots. 
would have considered these ships as legal captures, 
& therefore I shall pronounce for the usual savage. 
A similar question arose upon the capture of 
American vessels by Danish cruisers, when the 
ct. made the same decree (Sir Wilijam Scott). 
—The Acteon (1810), Edw. 254 ; 166 E. K. 1100. 

Annotation : — ^Apld. The Svanfos, The Borgila, [1919] P. 

189. 

1460. .] — T'he Pontoporos, No. 1436, ante, 

1451. ,] — ^A German submarine had stopped 

two neutral vessels, & was about to destroy them 
as prize of war, when a British submarine came 
up, engaged the enemy submarine & drove her 
away : — Held : the general rule that no salvage 
is given on the recapture of a neutral vessel has 
no application when the belligerent State of which 
the captor is a national has made it apparent 
that in defiance of international law the destruc- 
tion of the neutral vessel will J)e justified by the 
cts. of the captor ; the rescue was a salvage 
service ; &, although rendered by a King’s ship, 
the conuriander, officers crew were entitled to 
salvage remuneration. — T he Svanfos, The Bor- 
GiLA, [1919] P. 189 ; 88 L. J. P. 154 ; 35 T. L. R. 
488 ; 63 Sol. Jo. 575. 


Sub-sect. 5. — Amount of Salvage Payable. 

See Naval Prize Act, 1864 (c. 25), s 40. 

1452. Salvage for special services.] — The John 
(1778), Marr. 152 ; 165 E. R. 35. 

. 1453. .] — Salvage on recapture of a vessel 

cut out from under a French battery : disdne- 
tions to take it out of the Act of Parliament for 
the purpose of increasing the salvage overruled. 
An eighth given. 

The question will be, whether this case is within 
the Act, & if so, whctlier there are any expressions 
in tho Act which can bo said to distinguish different 
exertions of gallantry in the service of the recap- 
ture : it is, I think, admitted, that the Act acknow- 
ledges no such distinctions ; all recaptures within 
it are put on the same footing of merit & reward 
(8ir William Scott). — The Apollo (1801), 3 
Ch. Rob. 308 ; 165 E. R. 475. 

Annotation : — ^Re!d. Tho Svanfo«. Tlio Borglla, [1919] P. 

189. 

1454. .] — In a cause of mixed military & 

civil salvage, against the owners, the ct. is un- 
willing, though no bail has been given, to disturb 
a valuation, not clearly (excessive, made under a 
reference on the spot to three arbitrators chosen 
by the salvors & consignees of the vessel. 

War salvage, being generally fixed at a low rate, 
may on special services, in the nature of civil 
salvage, be increased. — The Sir Francis Burton 
(1828), 2 Hag. Adm. 156 : 166 E. R. 201. 

1466. Ship & cargo destroyed by fire — After 
appraisement of ship — Appraisement of cargo 
pending.] — The Three Friends (1802), 4 Ch. Rob. 
268 ; 165 E. R. 608. 

1456. Jettison of cargo — ^Effect on valuation.] — 

The Ei^onora Catharina (1802), 4 Ch. Rob. 
156 ; 1 Eng. Pr. Cas. 367 ; 165 E. R. 669. 
Anmtation: — ^Refd. Tho Svanfos, Tho Borgila, [1919] P. 

189. 

1457. Salvage on freight earned.] — The 
Dorothy Foster, No. 1416, ante, 

1458. Appraisement exceeding proceeds — De- 
duction for expenses of sale.] — The Jonoe Bas- 
HAN (1806), 6 Ch. Rob. 296, n. ; 165 E. R. 782. 

1469. Joint recapture.] — ^Where a recapture is 
made by a King’s ship, all other King*s ships in 
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Sect, 2 . — Grant of salvage: Svb-aect, 6. Sect, 8. 
PaH XIII, Sects, 1 2.] 

sight are permitted to come in as joint salvors ; 
there is a reciprocity in this rule, which operates 
sometimes to the advantage, sometimes to the 
disadvantage of every vessel in the service. * . . 
Considering them both, therefore, as joint actual 
recaptors, 1 see no reason why I should take the 
case out of the common operation of that principle 
which apportions the reward to the parties accord- 
ing^to their respective forces (Sir William Scott). 
—The Wanstead (1810), Edw. 268 ; 166 E. B. 
1105. 

1460. Ship & cargo released by captor— Con- 


ditional on services for captor — Salvage payable to 
master & crew.] — ^Thb Sir Peter (1§16), 2 
Dods. 73 ; 166 E. R. 1419. 

1461. Sum agreed upon by salvors dc consignees 
— Valuation on the spot — Whether court will 
disturb.] — The Sir Francis Burton, No. 1464, 
ante, 

1462. Passenger assisting In recapture.] — The 

Two Friends, No. 997, ante. 


Sect. 3.- PROCEDURE. 

See Part XI., Sect. 16, ante. 


Part XIII 

Sect. 1. -GROUNDS FOR PAYMENT. 

See Naval Prize Act, 1864 (c. 25), ss. 42-44 ; 
Naval Prize Act, 1918 (c. 30), s. 3 (2) ; Prize Couit 
Rules, 1914, Ord. 33. 

1463. Loss of ship by enemy — Necessity for.] — 

L’EijfeE (OR The Louise) (1814), 1 Dods. 442 ; 
165 E. R. 1371. 

1464. — — Capture of cargo vessel.] — The Ct. of 

Admlty. will not pronounce whether head money 
is due or not ; but only the number of men on 
board. It does not pronounce that, when there 
is a cargo on board. — Le FrANCHA (1799), 1 Ch. 
Rob. 167 ; 166 E. R. 133. 

Annotation : — FoUd. The Santa Brlgada (1800), 3 Ch. Rob. 

52< 

1465. .] — I am disposed to decree 

head money in cases of capture of public ships of 
war, as a matter of course, although they may 
have cargoes on board (per Cur.). — The Santa 
Brigada (1800), 3 Ch. Rob. 62 ; 105 E. R. 382. 

1406 . Armed ship ” — ^Armed transport.] 

— Commission of war required to entitle captoi*s 
to head money. 

They [transports] may be armed only for their 
own defence ; as they have no commission to 
act offensively, they cannot be considered legally 
as ships of war, to the effect of entitling the captors 
to head money (per Cur.). — Re Several Dutch 
Schuyts (1806), 6 Ch. Rob. 48 ; 165 E. R. 846. 
Annotation H.M. Submarine E.14, [1917] P. 85. 

1467. : ,] — ^An Order in Coimcil 

of Mar. 2, 1915, made pursuant to Naval Prize 
Act, 1864 (c. 26), s. 42, provided for the payment 
of prize bounty to such of the officers & crew of 
any of H.M. ships of war as were present at the 
taking or destroying of any “ aimed ship ” of the 
enemy. 

In’ May, 1915, a British submarine torpedoed 
& sank a Turkish transport having on board 
6,000 Turkish troops, who had with them rifles 
& ammunition, also six field guns so disposed on 
the ship’s deck that, at suitable ranges, they could 
have been used with effect against the submarine. 
The ship was a Turkish fleet auxiliary manned 
by naval ratings & commanded by Turkish naval 
officers ; she carried as part of her regular equip- 
ment a few light quick-firing guns. The officers 
& crew of the submarine applied to the Prize Ct. 
for prize bounty : — Held : the meaning of the 
words “ armed ship ” in Naval Prize Act, 1864 
(c. 26), 8. 42 was not limited to a ship commis- 
sioned & armed for the purpose of offend ve action 
in a naval engagement, Sc appcts. were entitled 
to prize bounty under the Order in Council. — H.M. 


Prize Bounty. 

Submarine E.14, [1920] A. C. 403; 89 L. J. P. 
104 ; 122 L. T. 443 ; 36 T. L. R. 119 ; 14 Asp. 
M. L. C. 533, P. C. ; affg,, [1917] P 85. 

Annotcuiona ReM. The Trlump, The Usk, [1017] P. 127 ; 

The Edna, [1921] 1 A. C. 7.S6 ; Re Naval Operations 

in Mesopotamia 1914-15, [1923] P. 149. 

1468. Lighter transporting armed 

troops.] — (1) By an Order in Council of Mar. 2, 
1915, which put into operation Naval Prize Act, 
1864 (c. 26), s. 42, prize bounty at the rate of £6 
for each person on board the enemy’s ship was 
payable to such of the officer & crew of any of 
His Majesty’s ships of war as were present at the 
taking or destroying of any “ armed ship ” of 
the enemy : — Held : it was not necessary for the 
ship herself to carry any armament structurally 
attached to her, & enemy lighters carrying troops 
armed with rifles were “ armed ships ” within 
the meaning of the sect. 

(2) No accurate figures being available to estab- 
lish the numbers of the persons on board the enemy 
vessels the ct., believing claimants’ estimate to 
have been made with the intention of accuracy, 
accepted it . — Re Naval Operations in Meso- 
potamia 1914-15, [1923] P. 149 ; 92 L. J. P. 100 ; 
129 L. T. 415 ; 39 T. L. R. 247 ; 16 Asp. M. L. C. 
234. 

1469. Sailing vessel conveying muni- 

tions — Crew armed with rifles.] — ^Acting on the in- 
structions of the Naval Commander-in-Chief the 
claimants, the officers & crew of a British sub- 
marine, sank by gunfire a number of small Turkish 
sailing vessels engaged in carrying mmiitions of 
war to the Turkish military bases & arsenals in 
the Sea of Marmora. 

The vessels did not carry any armament stnic- 
turaJly attached to them, but their crews were 
armed with rifles &, on each occasion when 
attacked, the crews took to their boats, got ashore, 
& opened fire on the submarine with their rifles. 

By an Order in Council of Mar. 2, 1916, which 
put into operation Naval Prize Act, 1864 (c. 26), 
s. 42, prize bounty at the rate of £5 for each person 
on board the enemy’s ship is payable to such of 
the officers & crew of any of His Majesty’s ships 
of war as are present at the taking or destroying 
of any armed ship of the enemy : — Held : (1) the 
inference to be drawn from the facts that the 
commander of the submarine had instructions to 
sink sailing craft of the sort in question that in 
each case the crews, instead of scattering & making 
their escape, opened fire on the submarine, was 
that these sailing vessels had been taken under 
the control of the Turkish Administration, & were 
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not to bo regarded merely as merchant vessels 
in private ownership engaged in the carriage of 
contraband. They were therefore ships of the 
enemy within Naval Prize Act, 1864 (c. 26), s. 42 ; 
(2) the vessels were armed ships when they were 
attacked, & it would give too restricted an 
operation to the rights provided by the statute to 
hold that they had ceased to be armed ships 
because their crews with their rifles had left before 
the vessels were actually destroyed. Claimants, 
therefore, were entitled to an award of prize 
bounty. — H.M. Submabtnb E.12 & Turkish 
Vessels, [1924] P. 29 ; 93 L. J. P. 7 ; 40 T. L. B. 
18. 

1470. Actual combat unnecessary.] — 

L* Alerts, No. 1489, post, 

1471. .] — Head money is due to the 

capturing ship whether the surrender has been 
produced by actual combat or not, but it is never 
panted unless the act of capture or of destruction 
is consummated. — L\ Clorindb (1814), 1 Dods. 
436 ; 165 B. B. 1369. 

1472. .] — The Weser, The Bippon 

(prior to 1818), cited 2 Dods. at p. 304. 

Annotation : — ^Reld. The ViUe De Varsovio (1818), 2 Dods. 

301. 

1473. Military character — Whether lost by 

capture & recapture.] — The military character of 
a vessel is not so lost by capture & recapture as 
to extinguish the right to head money. — T he 
Matilda (1813), 1 Dods. 367 ; 165 B. R. 1344. 

1474. Destruction by own crew — Attack by 

British force imminent.] — Head money is due for 
an enemy’s ship of war set on fire by her own crew 
in consequence of the approach of a British force 
& totally destroyed. — T he Uranik (1817), 2 Dods. 
172 ; 165 B. R. 1452. 

1475. Loss caused by Joint naval 6c military 
operations.] — Head money not due on ships cap- 
tured by conjunct forces or army & navy in 
harbours, rivers, etc. — L a Beilonb (1818), 2 
Dods. 343 ; 165 E. R. 1508. 

Annotations : — Consd. The Triumph, The Usk, Rc Surrender 

of TslnKtau, [1917] P. 127 ; The Foldmarschall, [1920] 

P. 289. Refd. Re Mesopotamia Operations 1917, The 

Sulman Pak, [1922] P. 73. 

1476. .] — The officers & crews of His 

Majesty’s ships are not entitled to prize bounty 
under Naval Prize Act, 1864 (c. 25), s. 42, put in 
force by an Order in Council of Mar. 2, 1915, for 
the destruction of enemy ships at war, if the 
destruction was the result of joint naval & military 
operations although the land & sea forces were 
operating under separate commanders. — ^T iie 
Triumph, The Usk, [1917] P. 127 ; 86 1^. J. P. 
105 ; 116 L. T. 512 ; 33 T. L. R. 331 ; 61 Sol. Jo. 
608 ; 14 Asp. M. L. 0. 63. 

1477. .] — In the course of the advance on 

Baghdad the Commander-in-Chief of the Army 
in Mesopotamia ordered the naval flotilla, forming 
part of the naval forces acting in concert with the 
Army, to push on & inflict as much damage as 
possible. The flotilla advanced up the Tigris, & 
fought & captured several armed Turkish vessels. 
The British cavalry were also advancing, but had 
been held up by a strong Turkish rearguard, & 
were some zmles away & out of reach of the flotilla 
when the captures were made. On a motion by 
the officers & crew of the flotilla for prize bounty 
imder the Order in Coimcil of Mar. 2, 1915, where- 
by, pursuant to Naval Prize Act, 1864 (c. 25), s. 42, 
a sum calculated at the rate of £5 e^h person on 
board the enemy’s ship at the beginning of the 
engagement was distributable amoi^ such of 
the officers & crews of any of His Majesty’s ships 
of war as were actually present at the taking or 
destroying of any armed ship of the enemy, it was 


objected that the captures were the result of a 
joint naval & military operation, & therefore 
outside the provisions of the statute i—Held : the 
question was not whether on the date in question 
the flotiUa 6c the troops were engaged in a joint 
scheme of operations, but whether they were 
jointly engaged in the capture of the Turkish 
vessels ; the troops in fact took no part in the 
capture ; & the officers & crews of the flotilla were 
entitled to bounty. — Be Mesopotamia Opera- 
tions, 1917, The Sulman Pak, [1922] P. 73 ; 91 
L. J. P. 50 ; 126 L. T. 607 ; 38 T. L. R. 216 ; 16 
Asp. M. L. 0. 504. 

Annotations .•—Refd. The U.B. 17 (1922), 38 T. L. R. 780 5 
Re Naval Operatlous In Mesopotamia, 1014-15, [1923] 
P. 149. 


Sect. 2.— BASIS OF COMPUTATION. 

See Naval Prize Act, 1864 (c. 25), ss. 42-44 ; 
Naval Agency & Distribution Act, 1864 (c. 24), 
ss. 13, 14, 17. 

1478. Number of persons on enemy ship — ^Func- 
tion of court to determine.] — Le Francha, No. 1464, 
ante. 

1479. Acceptance of claimants’ 

estimate.] — Re Naval Operations in Mesopo- 
tamia, 1914-15, No. 1408, ante. 

1480. — At time of attack — Subsequent escape 
of men Immaterial.] — The Babillion (1808), 
Edw. 39 ; 105 B. R. 1025. 

1461 . Excluding British prisoners of war.] — 

Head money for British prisoners of war, on board 
an enemy’s frigate, not pronounced to be due. — 
The San Joseph (1807), 6 Ch. Rob. 331 ; 165 E. R. 
951. 

1482. Exchanged for British prisoners — 

Proof of effective exchange.] — Head money 
refused, there having no proof of an effective 
exchange of prisoners. — La Lunb (1823), 1 Hag. 
Adm. 210 ; 166 E. R. 75. 

1483 . Part of crew ashore — Performing 

crew’s duties.] — ^By an Order in Council of Mar. 2, 
1915, pursuant to Naval Prize Act, 1864 (c. 25), 
s. 42. His Majesty declared his intention to grant 
as prize bounty for distribution among such of the 
officers & crews of any of his ships of war as were 
actually present at the taking or destroying of 
any armed ship of any of His Majesty’s enemies 
“ a sum calculated at the rate of £5 for each person 
on board the enemy’s ship at the beginning of the 
engagement ” : — Held : provided they form part 
of the crew & are in a1 tendance in some form or 
other on the ship doing work in the capacity of 
members of the crew, it is not necessary for all 
the persons in respect of whom the prize bounty is 
payable to be actually on board the enemy ship 
at the beginning of the engagement, — The 
Sydney, [1916] P. 300 ; 86 L. J. P. 24 ; 116 L. T. 
638 ; 13 Asp. M. L. C. 521. 

1484. At beginning of engagement.]— 

The ct. made a decree, in accordance with an Order 
in Council made by virtue of Naval Prize Act, 
1804 (c. 25), s. 42, that the officers & ship’s company 
of H.M.S. Carmania were entitled to prize bounty 
as having been actually present at the destruction 
of the German armed auxiliary cruiser Cap 
Trafalgar, 6c that on the evidence the number of 
persons on board the enemv ship at the beginning 
of the engagement must be taken to have been 423, 
6c that therefore the amoimt of the bounty at the 
rate of £5 a head, as fixed by the above sect, 
was £2,116.— The Carmania (1916), 32 T. L, B. 
895. 
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Sect. 8.— TO WHOM PAYABLE. 

1485. Applicant with legal title thereto.] — ^T he 

aiABlANNA (1845), 4 L. T. 179. 

See Naval Prize Acts, 1864 (c. 26), ss. 42-44 ; 
1918 (c. 30), s. 3 ; Prize Court Buies, 1914, Ord. 
33. 

1486. Persons In actual engagement with enemy.] 

— The Dang£ (1761), 6 Ch. Bob. 239, n. ; 166 
E. B. 916. 

1487. .] — Be Falkland Islands Battle, 

Ex p. H.M.S. Canopus, No. 1492, post, 

1488. Constructive assistance insufficient.] 

— ^L’Hbbcule (1799), cited in 6 Ch. Bob. at p. 238 ; 
165 E. B. 916. 

Annotaiiona : — ^Apld. The L’Alerte (1806), 6 Ch. Rob. 239 ; 

Re Falkland Islands Battle, Ex p. H.M.S. Canopus, 

[1917] P. 47. 

1489. .] — The claim to share in head- 

money stands upon a different principle from that 
which governs the general interests of joint 
capture. . . . It is not required that there should 
be an actual fight to support the demand of head 
money, on the part of the taker, since, if the enemy 
is overpowered by superior force, the surrender 
operates in tlie same manner, & to the same effect, 
as if he was subdued in the actual contest (Sm 
William Scott). — L’Alerte (1806), 6 Ch. Bob. 
239 ; 165 E. B. 915. 

Annoiatwn : — ^Apld. Re Falkland Islands Battle, Ex p. 

H. M.S. Canopus. [1917] P. 47. 

I. 490. .] — Head money limited to the 

a^ctual captors. 

Head money, according to the principle which is 
recognised in this & the superior ct., is the peculiar 
& appropriate reward of im nediate personal 
axertion, & consequently wherever any claim to 
participate in a bounty so appropriated has been 
advanced, it has always been considered in a more 
igid manner by the cts., than those which arise 
Dut of the general interests of prize (Sir William 
Scott). — La Glorie (1810), Edw. 280 ; 2 Eng. Pr. 
Cas. 68 ; 165 E. B. 1109. 

Annotation : — Apld. Re Falkland Islands Battlo, Ex p. 

H.M.S. Canopus. [1917] P. 47. 

1491. .]— The El Bayo, No. 1494, 

post. 

1492. .] — By Order in Council of 

Mar. 2, 1915, His Majesty, in accordance with 
Naval Prize Act, 1864 (c. 25), s. 42, declared his 
’ntention to grant as prize bounty for distribution 
imong such of the officers & crews of any of his 
ships of war as were actually present at the taking 
ir destroying of any armed ship of any of His 
Majesty’s enemies a sum calculated at the rate of 
£6 for each person on board the enemy’s ship at 
;he beginning of the engagement. 

On Dec. 7, 1914, a British squadron of warships, 
which were searching for a squadron of German 
warships, arrived at Port Stanley in the Falkland 
Islands. A council of war was held on board the 
la^hip, & it was decided that H.M.S. Canopus, 
which had been lying at Port Stanley for some 
weeks, should remain there for the defence of the 
Dort. The Canopus was firmly embedded in the 
nud, where she had been grounded in a position 
<o obtain an aU-ro\md fire to seaward, & her 
iouble bottoms had been flooded to keep her 
steady. On the approach of two enemy cruisers 
.;he next morning, oeing in a position to fire over 
Jhe land, she fired two salvoes with her 12-inch 
guns at a range of 11,000 yards, & there was 
avidence that a ricochet from the second salvo 
lit the bass of the after funnel of one of the 
cruisers &: killed five men. The enemy vessels 
vhen steamed away to rejoin their squadron, & 
he British squadron, with the exception of the 


Canopus, proceeded out of harbour. A general 
chase ensued, & late in afternoon, after a running 
fight, the enemy squadron was brought to action 
& four of the enemy ships were sunk, the main 
action taking place over 100 miles away from Port 
Stanley. 

On a motion on behalf of the officers & crew of 
H.M.S. Canopus to share in the sum of £12,160 
previously awarded as prize bounty to the British 
squadron in respect of the destruction of the enemy 
ships : — Held: the Canopus did not form a part 
of the squadron or take part in the engagement, 
& the officers & crew were not entitled to share in 
the bounty as being actually present at the destruc- 
tion of any of the enemy ships within Naval Prize 
Act, 1864 (c. 26), s. 42. — Be Falkland Islands 
Battle, Ex p. H.M.S. Canopus, [1917] P. 47 ; 86 
L. J. P. 48 ; 116 L. T. 23 ; 33 T. L. B. 146 ; 61 
Sol. Jo. 202 ; 13 Asp. M. L. C. 572. 

1493. Immediate captor — Where no effec- 

tive intervention proved.] — By virtue of Naval 
Prize Act, 1864 (c. 25), s. 2, & the Order in Council 
of Mar. 2, 1915, the officers & crews of such of 
His Majesty’s ships of war as are actually present 
at the taking or destro>ing of any armed ship 
of any of His Majesty’s enemies are entitled to have 
distributed among them as prize bounty a sum 
calculated at the rate of £5 for each person on 
board the enemy’s ship at the beginning of the 
engagement : — Held : in the absence of distinct 
& conclusive proof of effective intervention on the 
part of other claimants, the immediate captor is 
solely entitled to the bounty. — The U.B. 17 (1922), 
38 T. L. B. 780. 

1494. General engagement — ^Whole fleet entitled.] 

— (1) In a general engagement the whole fleet 
is entitled to head money, though the formal 
surrender be made to one ship only. 

(2) Actual contribution of assistance necessary 
to entitle a joint captor to share in head money. — 
The El Rayo 1 Hods. 42 ; 2 Eng. Pr. Cas. 

127 ; 165 E. B. 1226. 

Annotations : — As to (2) Consd. Re Mesopotamia Opera- 
tions, 1917, The Sulman Pak, [1922] P. 73. Apld. The 

U.B. 17 (1922), 38 T. L. R. 780. 

1495. .] — By an Order in Council of 

Mar. 2, 1915, pursuant to Naval Prize Act, 1864 
(c. 25), s. 42, His Majesty declared his intention 
to grant as prize bounty for distribution among 
such of the officers & crews of any of his ships of 
war as wore actually present at the taking or 
destroying of any armed ship of any of His 
Majesty’s enemies “ a sum calculated at the rate 
of £5 for each person on board the enemy’s ship 
at the beginning of the engagement.” 

On May 31 — June 1, 1916, the British Grand 
Fleet, consisting of 151 ships, fought the German 
fleet off the coast of Jutland & eleven enemy ships 
were destroyed. It being impossible under the 
circumstances to contend that anv one ship or 
squadron was responsible for the destruction of any 
particular enemy ship, the Grand Fleet agreed that 
the battle should be treated as a joint & common 
enterprise, &, there being in all 4,637 persons on 
board the destroyed enemy ships, the ct. decreed 
that the bounty due to the officers & crews of the 
151 ships concerned was the sum of £22,686. — 
Be Battle of Jutland, [1920] P. 408 ; 90 

L. J. P. 239 ; 126 L. T. 445 ; 16 Asp. M. L. C. 
346. 

1496. Bloakadlng force.] — Head 

money due to the whole blockading force, A: not 
to the fireships only which wei?e more immediately 
employed in the destruction of the enemies ships. — 
The Villb db Varsovib (1818), 2 Dods. 301 ; 2 
Eng. Pr. Cas. 220 ; 166 E. B. 1498. 
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1497. Title assumed or possessed by Crown — 
Consent ol Crown.]-— The Marianna (1846), 4 
L. T. 179. 

1498. Pre-arranged co-operation of aircraft — 
Right of pilots & observers.] — enemy warship 
was destroyed by two of His Majesty’s monitors 
with the assistance of two aeroplanes, the pilots 
& observers of which were specially attached to the 
monitors for the purpose of the attack & were borne 


on the ships* books : — Held : the pilots & observers 
formed part of the crews of the monitors within 
Naval IMze Act, 1804 (c. 25), s. 42, & therefore 
were entitled to share in the prize bounty dis- 
tributable in accordance with the provisions of 
that section. — The K5nig8BERG, [1917] P. 174 ; 
116 L. T. 829 ; 33 T. L. R. 474 ; 14 Asp. M. L. 0. 
106 ; 8vb nom. Re H.M.S. Severn & H.M.S. 
Mersey, 86 L. J. P. 129 ; 61 Sol. Jo. 592. 


Part XIV. — Distribution of Prize Money. 


Sect. 1.— JOINT CAPTORS. 

8ee Naval Agency & Distribution Act, 1864 
(c. 24), Naval Prize Acts, 1864 (c. 25) ; 1914 
(c. 13) ; 1918 (c. 30). 

1499. Division proportionate to numbers of 
crews.] — If a prize is taken by two or more 
privateers, they are to share proportionably 
according to the number of men of which their 
respective crews consist. — Roberts v. Hartley 
(1780), 1 Doug. K. B. 311 ; 99 E. R. 201. 

1500. Share of non-commissioned ship — Con- 
fiscated as droit of Admiralty.] — The Twee 
Gesustbr (1785), 2 Ch. Rob. 284, n. ; 1 Eng. Pr. 
Cae. 230, n. ; 165 E. R. 317. 

Annotaiuma : — Distd. Re Capo of Good Hope (1799), 2 

Ch. Rob. 274. Consd. The Feldmarschall. [1920] P. 289; 

Reid. The Robert (1800), 3 Ch. Rob. 194. 

1601. .] — Le Franc (1705), 2 Ch. Rob. 

286, n. ; 1 Eng. Pr. Cas. 231, n. ; 1(55 E. R. 318. 
Annotations : — Distd. Re Capo of Good Hope (1799), 2 

Ch. Rob. 274. Refd. The Feldmarschall, [1920] P. 289. 

1502. .] — Monition against the master, 

& owner of a privateer, not commissioned against 
the Dutch, to bring in the proceeds of a Dutch 
prize & show cause why it should not be con- 
demned as droits of Admlty. Prize condemned as 
droits. 

The person admits that he had no commission. 
It is therefore impossible for him to contend for 
a legal interest in joint capture. If he thinks he 
has any equitable claims, arising from any services 
that he was performed, they must be represented 
to the admlty. The former i)roceedings on the 
part of the non-commissioned captor, are niere 
nullities, & the property must be proceeded against 
as droits of Admlty. (per Cur.). — The Abigail 
(1801), 4 Ch. Rob. 72 ; 165 E. R. 539. 

1503. Capture by fishing smack — Subsequent 
formal seizure by excise cutter — Original captors 
entitled.] — The Amor Parbntum (1799), 1 Ch. 
Rob. 303 ; 165 E. R. 185. 

1604. Method of realisation of prize — Right of 
actual captor to decide.] — The actual captor is 
potior jure. Can it be said that when he is desirous 
of sending the prize to a port not improper, & 
more commodious for the convenience of the 
owners, a mere constructive captor should be at 
liberty to defeat that wish, by suggesting a market 
which may, by possibility, be in some respects a 
little more advantageous. ... If the port to 
which the prize was intended to be removed had 
been a port unsuitable in itself, or one in which 
any danger of embezzlement could be appre- 
hended, it might afford grounds for an opposition 
of this kind (Sir William Scott). — The Sacra 
Familia (1806), 6 Ch. Rob. 360. 

Joint naval & military operations.] — See Part 
IV., Sect. 6, sub-sect. 1, D., ante. 

Prior agreement to share.]— Contract, Vol. 
XII., p. 426, No. 3413. 


Sect. 2.— OmCERS AND CREWS. 

Sub-sect. 1. — Flag Officers. 

See Naval Agency & Distribution Act, 1864 
(c. 24) ; Naval Prize Acts, 1864 (c. 26) ; 1914 
(c. 13) ; 1918 (c. 30). 

1505. Flag officer in effective command.] — By 

Art. 4 of the King’s Proclamation of 1797, respect- 
ing the distribution of prize, as to flag officers, it is 
directed, that a chief flag officer returning home 
from a foreign station shall liave no share of the 
prizes taken by the ships left behind to act under 
another command : this applies as well to another 
command devolving by seniority, as to another 
chief flag officer appointed by express commission 
to succeed the officer returning home ; & such 
returning home, etc., means the commencement 
in fact of a commander-in-chief’s departure from 
the local station of his command for the purpose 
of returning home, leaving his fleet behind, i.e. 
’caving it for all effective purposes under the 
control of another commander competent, under 
Llie terms of the proclamation, to command in his 
!;tead. Therefore whore a flag officer, commander- 
R-chief in the Mediterranean, returned to England 
by leave of the Admlty. for the recovery of his 
health, leaving the fleet under the command of 
bhe next flag officer in seniority, but having, before 
bis departure, dispatched one of the fleet on a 
cruise, who made captui*t*8 within the limits of the 
station, after tluj departure homewards of such 
commander-in-chief out of tliose limits, but before 
any new ordei*s given by the next flag officer on 
whom the command of the station had devolved : — 
Held : the riglit to the one-eighth, or commanding 
flag officer’s share of prize, belonged to the present 
acting flag officer in command on the station, & 
not to the chief flag officer returning home, although 
the latter still retained the title, pay, & table 
money, of commander-in-chief, after his return 
home, & did not resign Ids commission as such till 
after the prize taken, & had official correspondence 
with the Admlty. in that character till his resigna- 
tion, & made appointments in the fleet as such ; 
the governing principle of His Majesty’s Proclama- 
tion being, that the reward of prize sliould be 
attached to the present effective commander on 
the station, & not to the nominal one who returns 
home, leaving ships behind to act under another 
command.— Nelson (Lord) v. Tucker (1803), 4 
East, 238 ; 102 E. R. 821. , . „ . 

Annoialions Apld. Keith v. P/ingle (1803), 4 East, 262. 
BeM* Harvey v, Cooke (1806), 2 Smith, IL B. 341, 
Duckworth v. Tucker (1809), 2 Taunt. 7 ; The Banda 
& Klrwee Booty (1866), L. R. 1 A. & B. 109. 

^ 505 , J — The King’s warrant of June 26, 

1800, for the distribution of prize taken in the 
expedition to the Texel, did not intend to authories 
the two commanders-in-chief, & the flag & general 
officers, or such of them as could convemently be 
assembled, to determine or to refer to the 
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Sect. 2, — Officers and crews : Sub-sect. 1.] 


determination of others, the right of a flag officer 
claiming his share of the distribution, as being 
the naval Commander’in-Chief at the time of the 
capture. Where an admiral, appointed to the 
command of an expedition from this coimtry was 
instructed to put nimself & his fleet under the 
command of the admiral commanding the station, 
if his co-operation should be necessary, & did 
accordingly put himself & his fleet under such 
command, & was directed by the admiral of the 
stetion, whilst he remained with him to consider 
himself under his command. Sc to attend to all» 
orders Sc signals whilst the fleets were on the same 
station, & the admiral of the station did several 
acts forwarding the objects of the expedition, & 
issued orders relating thereto, but in consequence 
of ill health left the station with the ships under his 
command, Sc sailed for England, Sc at the time when 
the enemy’s fleet a^ed to surrender was out of 
sight. Sc not in a situation to have afforded the 
least assistance, Sc the enemy’s fleet surrendered the 
day after he sailed : — Held : the admiral of the 
station was not entitled to his share of distribution 
of prize as commander-in-chief of the expedi- 
tion at the time of the capture, but the admiral 
appointed to the command of it was. — Duncan 
(LoRb) V. Mitchell (1816), 4 M. & S. 105 ; 105 
E. R. 774. 


1607. Inferior flag officer.] — Kingston (Lord) 
V. Vernon (1762), Amb. 141 ; 27 E. R. 92. 

1508. Command relinquished before capture.] — 
Taylor v. Pawlett (Lord) (1769), 1 Hy. Bl. 
264, n. ; 126 E. R. 165, N. P. 


AnnotcUion : — Cozud. Nelson v. Tucker (1802), 3 Bos. Sc P. 


1509. -- — .]— During the late war, a flag officer 
on a certain station gave orders to a ship under his 
command to sail on a cruise ; after the orders 
were given, but before a prize was taken, he 
accepted another command ; but no other flag 
officer was appointed to succeed him on his former 
station. He was not entitled to one-eighth of a 
prize taken by the ship which sailed in consequence 
of his orders, under the proclamation for the dis- 
tribution of prizes. — Johnstone v, Margetson 
(1789), 1 Hy. Bl. 261 ; 126 E. R. 163. 

Annoiaii^ : — Consd. Nelson v. Tucker (1803), 4 East, 
238. Mentd. R. v Pattoson (1832), 4 B. &; Ad. 9. 


1610. Temporary relinquishment — Com- 

mand not resumed.] — The St. Anne (1800), 3 
Ch. Rob. 60 ; 166 E. R. 386. 


Ar^aHona NJ*. Nelson v. Tucker (1803), 4 East, 238. 
Reid. Keith V, Pringle (1803), 4 East, 262. 


1611. Captme within limits of former com- 

mand.]-~An inferior flag officer succeeding by 
devolution to the principal command, upon the 
returning home of his superior flag officer com- 
mander in chief on a foreign station, is entitled 
under the King’s Proclamation of 1797 to the 
chief flag officer’s one-eighth share of prize taken 
within the limits of the station by a squadron 
which had been detached from the main body, 
with which such inferior flag officer remained, by 
the superior flag officer before his return home ; 
but the prize not taken till after he had passed the 
limits of his station on such return home : Sc 
this, though the superior flag officer before his 
departuTO directed the inferior flag officer to take 
under his command those ships only, by name, 
which continued with him at the principal station, 
& the detached squadron when they returned to 
the same place after the particular service per- 
formed, for the performance of which he l^d 
before limited a time ; Sc though such superior 


flag officer’s commission was stated to be to com- 
mand in chief a squadron upon a particular 
service, Sc not merely upon a particular station : 
Sc though such superior flag officer did not resign 
his commission of commander in chief till after 
his return home, Sc after the prize taken. At 
least, the superior is not entitled to recover such 
share of prize from the inferior flag officer who had 
received it. — Keith (Lord) v. Pringle (1803), 
4 Bast, 262 ; 102 E. R. 830. 

1612. .] — Where the admiral com- 

manding on the Cork station issued orders to the 
captain of a frigate on that station to go on a 
pairticular service, & afterwards to cruise within 
certain limits for six weeks, Sc the frigate after 
performing the service began her cruise, & returned 
with a prize to Cork, Sc afterwards the admiral 
being directed by the Admlty. to take one of the 
frigates Sc proceed to Plymouth for further orders, 
Sc to direct another admiral to take the command, 
did accordingly direct another admiral to take 
under his command the frigate, among others, 
& afterwards took himself the frigate. Sc sailed in 
her to Plymouth, Sc was appointed Commander 
of the Channel Fleet, Sc issued an order to the 
captain of the frigate to cruise for a particular 
purpose for a week. Sc at the expiration of that time 
to proceed in execution of the former orders 
which he had received from him ; & the frigate 
sailed from Plymouth, Sc afterwards arrived within 
the limits prescribed by the former orders, which 
were taken to be within the limits of the Cork 
station. Sc made two captures, one within & 
another without those limits : — Held : the admiral 
so appointed Sc commanding on the Cork station 
at the time of the captures was entitled to the 
flag eighth of that which was captured within the 
limits, not as being privy to the former orders, 
which orders were not suspended by the last order. 
Sc again subsisting at the time of the capture, but 
were expired by efflux of time, but as admiral of 
the station within the limits of which the frigate 
had made the capture. — Drury v. Gardner 
(Lady) (1813), 2 M. & S. 160 ; 105 E. R. 339. 

1518. Appointment after cruise of captor com- 
menced — Captor not notified till after capture.] — 
La Pacifique (1761), Burrell, 168 ; 167 E. R. 618. 

1514. Admiral superseding another — Capture on 
orders of superseded admiral.] — An admiral who 
supersedes another admiral & takes him under 
command is entitled to one-eighth part of prizes 
captured after his taking such command, but under 
orders issued by the admiral who has been super- 
seded. — PiGOT V. White (1786), 4 Doug. K. B. 
302 ; 1 Hy. Bl. 265, n. ; 99 E. R. 893. 

Annotation : — Apld. Nelson v. Tucker (1803), 4 East, 238. 

1616. .] — One of the ships of a 

s^adron is detached by the commanding flag 
officer to lay off a certain place within the limits 
of the station, from whence the captain, without 
any further orders for that purpose, though he had 
written for such to his superior officer Sc waited for 
them some time, takes upon him on his own 
responsibility, though from laudable motives 
which were afterwards approved of by the Admlty., 
to depart, & to proceed as convoy >yith the home- 
ward boimd trade, Sc in the course of the voyage 
home, out of the limits of his station, but nothing 
turned on the question of limits, he takes a prize : 
— Held : the superior flag officer who had before 
the captiu*o succeeded the one by whom the order 
for being detached had been originally issued, 
admitting him to stand in the same situation in 
point of right, was not entitled to share the flag 
officer’s share of one-eighth given by the King’s 
Proclamation to a flag officer directing or assisting 
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in a capture by a ship under his conunand. — 
Hakvet v. Cooke (1805), 6 East, 220 ; 2 Smith, 
K. B. 341 ; 102 E. B. 1271. 

1616. Capture in operations ordered by Admiralty 
— Orders directly issued to subordinate officer.] — 
The Dbsibeb (1803), 4 Ch. Rob. 422 ; 165 E. R. 
662. 

Annotation : — ^Mentd. Tho Banda &: Kirwoe Booty (1866), 

L. R. 1 A. & E. 109. 

1617. .] — Claim of Admiral Kin^smill 

for a flag-eighth in a capture made by a frigate, 
formerly under his command, rejected, on accoimt 
of orders given to the frigate by the Admlty., 
which were held to constitute a separate & distinct 
service. — The Orion (1803), 4 Ch. Rob. 362 ; 165 
E. R. 641. 

Annotations: — Oonsd. Harvey v. Cooke (1805), 6 East, 

220 ; Gardner v. Lyne (1811), 13 East, 674. Hentd. 

The Banda & Kirwoe Booty (1866), L. R. 1 A. Sc E. 109. 

1618. Capture within limits of command — By 
reinforcing fleet.] — This question turns on the 
interpretation of that passage of the proclama- 
tion which directs that “ when an inferior flag 
officer is sent out to reinforce a superior flag 
officer, the superior flag officer shall have no right 
to any share of prizes taken by the inferior flag 
officer before the inferior flag officer shall arrive 
within the limits of the command of the superior 
flag officer, Sc actually receive some order from 
him. ...” Lord Keith was Commander-in-Chief 
on the Mediterranean station. . . . Sir James 
Saumarez was sent out for the general purpose 
of reinforcing him. ... 

The Mediterranean station was of very wide 
extent, comprehending services very miscellaneous 
in their nature, & of great importance. . . . 

The terms of the orders to Sir J . Saumarez 
were “ to invigorate the blockade of Cadiz,” *| 
which Lord Keith’s force was then keeping up. 
Sir J. Saumarez came within the limits of the 
station. Ho heard of an enemy’s squadron in 
Algesiras Bay, & attacked them, but unsuccess- 
fully, & went to Gibraltar to refit, which was the 
principal port of the station, & might be called 
almost the headquarters of the Conamander-in- 
Chief. When he was there, ho received orders 
from Lord Keith. . . . The prize [was] a vessel 
which had escaped from the blockading force. . . . 

Here is an exercise of authority connected with 
the very service to be performed. I am of opinion 
that it does fall within the words of the proclama- 
tion, & that Lord Keith is entitled to his flag 
share (Sir William Scott). — The San Antonio 
(1804), 6 Ch. Rob. 209 ; 165 E. R. 751. 

Annotationa Refd. Re Captures on the Jamaica Station 

B . 1 Haar. Adm. 129. Mentd. The Banda & Elrwee 
(1866), L. R. 1 A. & E. 109. 

1619. Within limits for repair only.]— 

A flag officer at the Cape of Good Hope sent a ship 
of his squadron within the limits of another flag 
officer’s command in the Asiatic seas, for the specied 
purpose of getting her repaired ; & the ship, 

after going there & completing her repairs in the 
manner dh*ected by the latter officer, & receiving 
an order from him to convoy certain ships on her 
retiu’n to her former station ; while executing such 
order, being accidentally separated from her con- 
voy, took a prize within the limits of the flag 
officer’s command in the Asiatic seas, but in the 
course of rejoining her original flag officer ; — 
Held: the latter was not entitled to the flag 
officer’s one-eighth share of the prize ; his com- 
mand over the ship being suspended while she was 
out of the limits of his own, & within the limits of 
another command. — Holmes v. Rainier (1807), 
8 East, 502; 103 E. R. 435. 

Annotation .*—<101116. Gardner e. Lyne (1811), 13 East, 574. 
1520« ,] — Commander-in-chief of a station, 


together with his junior flag officers, entitled to 
share as constructively assisting in a captmre 
made in consequence of the detachment of another 
junior flag officer in chase of a particular fleet, 
which ha'^ong escaped, & intelligence being received 
of another fleet cruising in a different quarte^ 
a second chase was commenced without any fresh 
order, & continued until the capture was fin^y 
made within the limits of another admiral’s station, 
one of whose vessels assisted in the capture. The 
claim of the admiral in whose station the capture 
was made rejected. Claim of a junior flag officer 
on another station, who communicated the 
intelligence which led to the capture, in which he 
also assisted, admitted. — The Diomede (1810), 
1 Act. 239; 12 B. R. 92, P. C. 

1521 . ^ — The commander of the Cork naval 

station, on May 3, ordered the Loire frigate, 
under his command, to cruise for a month within 
certain limits mentioned ; whether within the 
Cork station or not did not appear, but in case of 
obtaining intelligence of the enemy being at sea, 
to return immediately & report the same to him, 
unless the captain should deem it more serviceable 
first to apprise the Commander-in-Chief of the 
Channel Fleet off Brest of it, & then to return to 
Cork without loss of time.^ The Loire having 
sailed & obtained such intelligence on her cruise, 
went off Brest Sc communicated it to the Com- 
mander of the Channel Fleet on May 25, who, 
on the 28th, ordered the Loire to go off Ferrol 
with dispatches, etc., & afterwai*ds, Sc whilst in 
the execution of her former orders from the com- 
mander of the Cork station, to look out for the 
Jamaica homeward bound convoy withm certain 
limits, which were partly within & pai*tly beyond 
her original cruising orders, &, if met with, to 
protect them up 8t. George’s Sc the Bristol Channel. 
The Loire having d^vered the dispatches, 
etc., to the naval commander off Ferrol, on her 
return took three prizes, beyond, as was admitted, 
the limits of the Channel station, & asserted to be 
within the Cork station ; but whether or not 
within the Cork station, was deemed to be 
immaterial in this case i — Held : the Commander- 
in-Chief of the Channel Fleet did not, in the true 
meaning of his orders to the Loire ^ intend ^ to 
retain her under his command after the execution 
of his order off Ferrol, but only tliat she should 
attend to his further instructions whilst executing 
her original orders, & as a modification of or 
addition to such orders, rather than as a super- 
cession or abrogation of them. But if he had so 
intended, he had no right so to retain her out of 
the limits of his command, by partial modifica- 
tions of her original orders, for the purpose of 
entitling himself to prize taken by her out of such 
limits, in derogation of the rights of another flag 
officer. Qu, : how the case would be where a 
cruiser in chase pursues an enemy out of the limits 
of one station into another. — Gardner (Lady) v. 
Lyne (1811), 13 East, 574 ; 104 E. R. 493. 

1622. Commodore acting flag officer — Subse- 
quent ratification of promotion.] — ^A commodore, 
who appoints a captain under him, without having 
authority for that purpose, is not entitled to share 
as a flag officer in the distribution of prizes, under 
His Majesty’s Proclamation of July 7, 1803. 
Neither will the subsequent ratification of such 
appointment, by the Lords of the Admlty., or the 
King in Council, entitle him to share as a flag 
officer, in any prizes taken before the date of 
such ratification. — Donelly v. Popham (1807), 1 
Taunt. 1 ; 127 E. R. 729. 

Annotationa : — Ck>iisd. Montagu v, Janverln (1811), 3 Taunt. 

442. Distd. Wellard v. Mobb (1823). 1 Bing. 134 « 

The Calypso (1828), 2 Hag. Adm. 209, 
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Prize Law and Jurisdiction. 


Sect 2. — Officers and crews: Svh-sects. 1 <£: 2. Sect. 

8 ; Sub-sects. 1 2.] 

1528. Flag officer of allied fleet — Serving under 
British command.] — (1) If the fleet of an ally & 
a British fleet serve together under a British 
commander-in-chief, who detaches the squadron 
of the ally, the admiral of the auxiliary power 
is not entitled as a flag oflicer to share prizes made 
by British ships detached in another direction, to 
which he lent no actual co-operation in effecting 
the capture. Because he is not in the pay of 
Britain, & the prize Acts & proclamations give the 
prizes only to those who are in the king’s pay ; & 
because he is not, within the meaning of the 
proclamation, a flag officer assisting in the capture. 

If an ally actually co-operates in effecting a 
capture, he cannot recover any proportion of the 
prizes in the common law cts. of tins coimtry, he 
must sue in the prize cts. If the prize ct. con- 
demns a captured vessel as prize to his Majesty, the 
sentence, while unappealed from, is conclusive on 
the common law cts., & on all the world, that no 
ally or other person is entitled to a share in it. 
The common law cts. cannot entertain jurisdiction 
of the question, whether prize or no prize, or by 
whom taken. — Duckworth v. Tucker (1809), 
2 Taunt. 7 ; 127 E. R. 976. 

Annolal/Um : — Aa to (1) Refd. Re French Quiana (1809), 2 

Dods. 151. 

1524. Assistance of flag officer in another com- 
mand.] — The Diomede, No. 1520, ante. 

1525. Command by Admiralty authority.] — 

Flag share. Claim of 0. upon two grounds ; 
first, that he assumed the command of the fleet 
under orders from the Admit; . ; secondly, that 
without any dhect orders from the Admlty., he 
had a right, acting upon his own authority, as 
Admiral, though subject to responsibility for so 
doing, to take upon himself the command of the 
fleet ; not sustained. 

If an Admiral is appointed by the Admlty., & 
actually has given an order to a fleet, he is entitled 
to share in captures, though he was not within the 
station at the time they were made. 

I know of no such indulgence having been shown 
to an Admiral who has issued a command without 
such authority (Lord Stowell). — He Captures 
ON THE Jamaica Station (1828), 1 Hag. Adm. 120 ; 
160 E. R. 47. 


Sub-sect. 2. — Other Ranks. 

See Naval Agency & Distribution Act, 1864 
(c. 24) ; Naval Prize Acts, 1864 (c. 25) ; 1914 
(c. 13); 1918 (c. 80). 

1526. Officers not commissioned to captor.] — 

The Nostra Signora De Cabadonga (1747), 
6 Ch. Rob. 305, n. ; 165 E. R. 941, I*. C. ; suh nom. 
The Gloucester, cited in 1 Doug. K. B. at p. 326. 
Annotations: — Consd. Wemys v. Linzoo (1780), 1 Don?. 
K. B. 324. Apld. The Nostra Siernora del Carmen (1806), 
6 Ch. Hob. 302. Distd. The Charlotte (1813), 1 Dods. 
212 . 

1527. .] — Claim of Lieutenant N. of His 

Majesty’s ship Niger, but a passenger, & doing 
duty by request on board the Tribune, not sus- 
tained. — The Nostra Signora Del Carmen 
(1806), 6 Ch. Rob. 302 ; 165 E. R. 940. 

1528. Captain of marines on board — Share as 
passenger.] — ^A captain of marines, who happens 
to be on board a man of war when she takes a 
prize, but does not belong to her complement, 
shares only as a passenger.-^WEMYS v. Likzee 
(1780), 1 Doug. K. B. 324 ; 09 E. R. 209. 
Jnnotaiiona: — Conid. Mackenzie v. Maylor (1784), 4 Dong. 

K. B. 3 ; Camden v. Home (1791), 4 Term Rep. 382. 


Apld. LumJey e. Sutton (1799), 8 Term Rep. 224. vu<wu. 
The Nostra Stoora del Carmen (1806). 6 Ch. Rob. 302 ; 

1 236. Retd. Taylor e. PUi 

(1810), 8 Taunt. 806. 

1529. Army captain on board — ^By order of 
admiral.] — ^A captain in the army sent with his 
company on board a man of war, by order of the 
admiral of the fleet with which they were sailing, 
Sc there acting as marines, is not entitled to share 
prize money as captain of marines : if he were 
so entitled, he might maintain an action in a ct. of 
law to recover the prize money. — ^Mackenzie v. 
Maylor (1784), 4 Doug. K. B. 3 ; 99 E. R. 737. 

, 1580. Captain under arrest — Ship actually com- 
manded by another officer.] — The captain of a ship 
actually on board at the time of a capture, is 
entitled to prize money, though under arrest at the 
time, & though another officer had been sent on 
board tb command the ship. — Lumley v. Sutton 
(1799), 8 Term Rep. 224 ; 101 E. R. 1358. 

Annotation : — ^Distd. Waterhouse v. King (1802), 2 East, 
607. 


1531. Junior captoin — Senior captain com- 
manding.] — ^An appointment by the Lords of the 
Admlty. of a captain in the Navy to be second 
commander on board a King’s ship is valid by their 
general authority to appoint what officers they 
think proper for the service although another was 
appointed to the first command on board the same 
ship, Sc notice is only taken of one captain in the 
book of regulations for the Navy. Sc such second 
captain is entitled to a captain’s share of prize 
under the King’s proclamation. The book of 
regulations for the Navy submitted by the Lords 
Comrs. of the Admlty. ta the King in Coimcil in 
1730 Sc approved by His Majesty by an Order of 
Council is only directory to the Lords Comrs. — 
Waterhouse v. King (1802), 2 East, 507 ; -102 
E. R. 463. 

1532. Prize master — Benefit enures to ship’s 
company.] — It [is] the general practice of the 
Navy . . . that prize interests acquired by a 
prize master on board a captured ship, shall enure 
to the benefit of the whole ship’s company (Sir 
William Scott). — The Frederick & Mary Ann 
(1805), 6 Ch. Rob. 213 ; 165 E. R. 906. 

1533. Mate acting commander.] — ^A., when a 
prize was taken by a revenue cutter, boro the 
commission of mate, but was acting commander 
on board imder an order from the comrs. of 
customs, communicated by letter to the comp- 
troller & collector of the port to which the cutter 
belonged, & by them communicated by letter to A., 
directing him to take care that the cutter should 
be kept at sea under his command, to the end that 
the service might not suffer, until another com- 
mander should be appointed : — Held : (1) he was 
entitled to the commander’s share, the King’s 
warrant, referring to a former warrant, which 
described the share as to be distributed amongst 
the commanders, officers. Sc crew of the vessel 
making the capture, as a reward for that service ; 
although the former commander, whose commission 
as such had been before withdrawn Sc cancelled on 
some supposed misconduct. Sc who had conse- 
quemly left the cutter, was afterwards restored. Sc 
a new conunission granted to him, bearing the 
date of his former commission, viz. a date anterior 
to the capture ; (2) A. was not entitled to the full 
share of commander without deducting the share 
of a deputed mariner, who was on board at the time 
of the capture, but who, at the time of A.’s begin- 
ning to act as commander, acted as mate, Sc was 
acting as such, Sc not as a deputed mariner, at the 
time of capture, but without any commission or 
authority to act as mate. — Taylor v. Pill (1810), 
8 Taunt. 805 ; 129 E. R. 596, Ex. Ch. ; varying 



Part XIV.— Distribution op Prize Money. 


685 


S. C. nom. Ptll v. Taylor (1800), II East, 
414* 

Annotation: — As to (1) Consd. WelJard v. Moss (1823), 1 

Bln?. 134. 

1534. Acting lieutenant at capture — Appointment 
subsequently approved — ^Not confirmed.]— This is a 
question whether Mr, W. is to be considered as a 
\sea lieutenant, so as to share in the prize taken 
by the Agamemnon, , . . Captain H. reported the 
appointment to Sir J. Orde, who expressed some 
approbation . . . ; but ho did not confirm the 
appointment. . , . Under a consideration of all 
the circumstances ... I do not conceive . . . 
that Mr. W. was appointed a sea lieutenant, so as 
to be entitled to share , , . (Sir William Scott). — 
The Nostra Signora Del Coro (1808), 6 Oh. Bob. 
309 ; 105 E. R. 942. 

1535. Invalided soldiers on board.] — Invalided 
soldiers on board a capturing ship are entitled to 
share in the proceeds of prize. — T he Alert 
( 1813), 1 Dods. 236; 2 Eng. Pr. Cas. 1.57; 165 
E. R. 1295. 


Sect. 3.— NAVAL PRIZE FUND. 

Sub-sect. 1. — Payments into Fund. 

See Naval Prize Act, 1918 (c. 30), Sched. I. 
1536. Value of prizes released — Release before 
Naval Prize Act, 1918 (c. 30).] — The Derfflingeii, 
The Porde, The Leda, Re American Meat 
Packers’ Agreement, Re Certain Swedish 
Copper, No. 33, ante. 


Sub-sect. 2. — Charges on Fund. 

See Naval Prize Act, 1918 (c. 30), Sched. Part II. 

1537. Necessity for sanction of tribunal.] — In 
Apr. 1916, a neutral vessel was seized as prize on 
the ground that she was engaged in unneutral 
service. The law officers of the Crown advised 
that on the facts the vessel could not be condemned, 
& eventually a claim for damages amounting to 
over 170,000, dollars put forward by the charterer, 
was compromised by a payment of 55,000 dollars 
& the vessel was released. The decision that the 
claim must be settled was arrived at before the 
passing of the Naval Prize Act, 1918 (c. 30), & at a 
time therefore when no one had any interest in 
prize money except the Crown, but the actual 
payment & release of the vessel did not take place 
until Dec. 1919, more than a year after the passing 
of Naval Prize Act, 1918 (c. 30), & the promulga- 
tion thereunder of the proclamation authorising 
the payment of prize money to the fleet : — Held : 
(1) after the passing of Naval Prize Act, 1918 
(c. 30), the officers of the Crown would have had no 
authority to create charges on the fund, & it would 
be prudent in future cases to obtain the sanction 
of the tribunal to any comjjromise intended to 
result in a charge on the fund. As, however, the 
decision was before Naval Prize Act, 1918 (c. 30), 
& the tribunal was of opinion that the advisers of 
the Crown acted rightly in settling the claim, the 
Exchequer was entitled, under para. 5 of the sched. 
to Naval Prize Act, 1918 (c. 30), to be indemnified 
out of the fund. But as the tribunal was also of 
opinion that the amount for which the claim was 
settled was larger than it would have been if the 
vessel had been released sooner, the fund ought 
not to be charged with the whole amount. Accord- 
ingly, it would be decreed that the fund should bear 
one-third & that two-thirds would remflCin a charge 
on the Exchequer. 

Insurances against fire & damage by aircraft 


were effected by the marshal on the goods of certain 
neutral claimants under a floating policy covering 
all ships & cargoes seized in port. The goods, 
which if condemned would have been droits of 
the Crown, were ordered to be released & claimants 
were held to be not liable for the insurance pre- 
miums ; (2) the premiums, including the 

proportionate amounts for the periods between the 
orders for release & the dates when claimants 
away their goods, were, under para. 1 of the sched. 
to Naval Prize Act, 1918 (c. 30), a charge upon the 
fund. — The Oregon, The Catrnsmore, & The 
Gunda, [1021] P. 224; 90 L. J. P. 311; 37 
T. L. R. 521. 

Annotation : — As to (1) Consd. The Canadia (1922), 127 
L. T. 499. 

1538. Expenses arising from disposal of priz^ 
Where formerly payable by allottees of 
proceeds.] — Under para. 4 of Part II. of the sched. 
to the Naval Prize Act, 1918 (c. 30), “ Chargp 
on Naval Prize Fund ” “ include any claims in 
respect of any ship or goods subject to prize ju^- 
diction, which are droits of the Crown or which if 
condemned would have been droits of the Crown 
or of the jiroceeds of sale of, or money representing, 
any such ship or goods which the Treasury on the 
recommendation of the Prize Claims Committee 
may have paid or may hereafter pay, being claims 
of a nature that had they been established in 
prize proceedings would have been ordered 
prize ct. to be x>aid by the persons entitled to the 
ship or goods, or out of the money representing 
the same.” 

The Treasury, on the recommendation of tne 
Prize Claims Committee, paid various claims for 
wages, disbursements, towage, mtge. & other 
matters in respect of ships condemned as prize 
& declared to be droits of the Crown, but none of 
the claims were of a charactei* which could be 
supported in a prize ct. : — Held : as the second 
condition of para. 4 of the sched. to Naval Prize 
Act, 1918 (c. 30), was not fulfilled the sums pmd 
by the Treasury were not repayable out of the 
Naval Prize Fund.— The Adolph, [1920] P. 333 ; 
90 Jj, J. P. 100 ; 123 L. T. 088 ; 36 T. L. R. 634 ; 
15 Asp. M. L. C. 192. 

1539. Claim of neutral owners — Loss due to 
seizure of ship— Where no unneutral act found.] — 

The Oregon, The Catrnsmore, & The Gunda, 
No. 1537, ante, 

1540, .1 — The C„ a neutral vessel, 

was stopped by a British cruiser & sent into port 
under a prize crew for examination. By an error 


of the navigating officer she was lost before reach- 
ing the examination port. It subsequently 
appeared that the cargo on board the U. was not 
contraband, that the C. had not committed any 
unneutral act, & that if she had reached port she 
would have been released after examinaxicm. 
Claims by the neutral owners for the loss of the 
C, & her cargo were eventually admitted by the 
Govt., & certain sums were paid to them in com- 
pensation. ^J^he Treasury claimed to have these 
sums charged on the Naval Prize hund under 
Paj-t II. (5) of the sched. to Naval Prize Act, 1918 
(c 30), which provides that there shall be charged 
on & payable out of the Naval Prize F^d ‘! costs, 
charges, expenses & claims which the tribunal 
consider may reasonably be treated, having regard 
to the principles & practice heretofore observed by 
prize cts., as being costs, charges, and cl^ms 
which, had there been a grant of prize to captora, 
captors would have been liable to pay. At the 
hearing it appeared that the loss of the C, was due 
to her speed having been inaccurately given to the 
prize officer by her master, & not to the negligence 
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Sect. 3. — Naval prize fund: Sub-8ect,2, Parte XV, 
dc XVL] 

of the prize officer: — Held: an unconditional 
admission of liability by the Govt, did not consti> 
tute binding & unrebuttable evidence that there 
was a liability, nor relieve the Naval Prize Tribunal 
of determining for themselves whether a claim was 
to be treated as one which the captors would have 
been liable to pay having regard to the principles 
& practice heretofore observed by prize cts. But 
in view of the difBculty of defending the case in the 
Prize Ct., & of the fact that the admission of the 
Govt, had perhaps saved the fund from an adverse 
decision, such sum as might reasonably have been 
paid to effect a settlement ought to be charged on 
the prize fund. Half the sums paid ordered to 
be charged on the prize fund. — ^Thb Canadia 
(1922), 127 L. T. 499 ; 38 T. L. R. 653 ; 16 Asp. 
M. L. C. 606. 

1541. .] — The Oscar II,, a neutral 

vessel laden with a cargo of coffee, was sunk 
through a coUision with a British cruiser while 
the cruiser was engaged in effecting the capture 
of the vessel & her cargo as prize. The collision 
was solely due to the negligence of the officer 
in command of the cruiser. The owners of 
a parcel of the lost coffee brought an action 
against the Procurator-General & recovered 
damages. The Bemieae & The Elve were two 
neutral vessels bound from a French colonial port 
to Rotterdam which were stopped by a British 


cruiser just outside the area declared by Germany 
to be a prohibited area in which any neutral vessel 
would be liable to be sunk by German submarines. 
The vessels were sent in for examination to Kirk- 
wall on the ground that they had not got certain 
clearance papers which were given to vessels which 
had called at a Britifdi port. When in the sub- 
marine area one of the vessels was sunk by a 
German submarine & the other was damaged. 
Their owners recovered damages from the Pro- 
curator-General on the ground that, having come 
from a French port with proper documents, it was 
^ mistake to send the vessels to Kirkwall : — Held : 
in each case the damages constituted a charge upon 
the Naval Prize Fund & not upon the Exchequer. — 
The Oscar II, The Bernisse, The Elve, [1921] 
P. 173 ; 90 L. .1. P. 279 ; 37 T. L. R. 368. 

1642. Ship sunk through negli- 

gence of captors.] — The Oscar II, The Bernisse, 
The Elve, No. 1641, ante, 

1643. Claim granted before Naval Prize Act, 

1918 (c. 30) — Subsequent adjustment by Naval 
Prize Tribunal.] — The Oregon, The Oatrnsmore, 
& The Gunda, No. 1537, ante, 

1644. Insurance premiums on ships seized — Be- 
tween order for release & actual recovery.] — The 
Oregon, The Cairnsmore, & The Gunda, No. 
1637, ante, 

1646. Marshal’s expenses — ^Not where Crown 
strictly liable.] — The Antares (1921), 38 T L. R. 
159. 


Part XV. — Ransom. 


See Naval Prize Act, 1864 (c. 26), s. 45. 

1646. Legality of ransom.] — Havelock v. Rock- 
wood, No. 971, ante. 

1647. Distinguished from capitulation.] — Capi- 
tulations are certainly of the nature of ransoms, 
but admitting of very favourable distinctions. 
Ransoms have been forbidden, as subject to great 
abuse, being, in the common acceptation, contracts 
entered at sea, by individual captors, & very 
liable to be abused, to the great inconvenience of 
neutral trade. But even ransoms, under circum- 
stances of nwessity, are stiU allowed. Capitula- 
tions, in their nature, can scarcely become liable 
to the same objection ; they being contracts 
between the commander & the conquered state ; 
on the contrary they have always been favourably 
supported, & it is of great importance to the 
general interests of the captured that they should 
be sustained (Sir William Scott). — Ships taken 
AT Genoa (1803), 4 Ch. Rob, 388 ; 165 E. R. 660. 
Annotation : — Refd. The Abonema, The HiUerod, The 

Florida. The Albania, The Adjutant, [1919] P. 41. 

1648. Right of hostage to sue for redemption — 

Proceedings against ship.] — If the master of a 
captured vessel agrees for her ransom, & gives 
himself up as a hostage, & the owners neglect to 
pay the money, he may proceed against the ship 
in the Admlty. for his redemption. — ^Wilson v. 
Bird (1694), 1 Ld. Raym. 2? ; 91 B. R. 911. • 

1649. .] — Trantor V. Watson, No. 

1006, ante. 


1550, Proceedings against cargo.] — 

Trantor v, Watson, No. 1006, ante. 

1551, ,] — Even in the case of ransoms which 

were contracts, but contracts arising ex jure belli, 
& tolerated as such, the enemy was not permitted 
to sue in his own proper person for the payment 
of the ransom bill ; but the payment was enforced 
by an action brought by the imprisoned hostage 
in the cts. of his own coimtry, for the recovery of 
his freedom (Sir William Scott). — The Hoop 
(1799), 1 Ch. Rob. 196 ; 1 Eng. Pr. Cas. 107 ; 166 
E. R. 146. 

Annotations Eeld. Potts V. Bell (1800), 8 Term Rep. 
548 ; The Ionian Ships (1855), 2 Ecc. & Ad. 2.12 ; Esposito 
V. Bowden (1857), 7 E. & B. 763 ; The Chile (1914), 84 
L. J. P. 1 : The Marie GJaeser, [19141 P. 218 ; The Mowe, 
[1915] P. 1 ; The Panariellos (1915), 84 L. J. P. 140 ; 
Horlock u. Beal, [1916] 1 A. C. 486 ; The Manningtry. 
[1916] P. 329. Hentd. Wllllson v, Pattoson (1817), 1 
Moore, 0. P. 133 ; Amhold Karberg v, Biythe, Green, 
Jourdain, Schneider r. Burgett & Newsam, [1915] 2 K. B. 
379 ; Continental Tyro & Rubber Co. (Great Britain) v, 
Daimler Co., Same v. TiUing (1915), 84 L. J. K. B. 926 ; 
Re Morten’s Patents, Porter v. Freudenberg, Kroglinger 
V. Samuel & Rosenfeld, [1915] 1 K. B. 857 : Robson v. 
Premier Oil & Pipe Line Co., [1915] 2 Ch. 124 ; British 
8c Foreign Marine Insoe. v. Sanday, [1916] 1 A. C. 650 ; 
Halsey v. Lowenfeld, [1916] 2 K. B. 707 ; Zinc Corpn. 
V. Hlrsoh, [1916] 1 K. B. 541 ; Continho Carov. Vermont, 
[1917] 2 K. B. 587 ; Stevenson v. Akt. fur Cartonnagon 
Industrie, [1917] 1 K. B. 842 ; Tingley t>. MuBer, [1917] 
2 Ch. 144 ; Ertol Bleber v. RioTinto Co., D^amlt Act. v. 
Same, Vereinigte KCnlgs & Laurahiitte Act. v. Same, [1918] 
A. C. 260 ; Naylor, Benzon v. Krainlsche Industrie 
Oesellschaft, [1918] 1 K. B. 331 ; Rodrigues v. Speyer, 
[1919] A. C. 59 ; Johnstone v. Pedlar, [1921] 2 A. C. 262. 
1662. .] — It being determined that during 


PART XV* 

g. Oenerdl rule.]— ^When a captor is 
unable to seoure a prize 8c send it 
into port, though to ransom may bo 
more benefloial to biinself, it is more 


oonsistont with the policy of war 8c 
the benedt of the county to destroy 
it. — The Fanny 8c The Itx)ugh Boy 
(1813), Stewart, 564. 

h. Whether extended to repurchases of 


vessels .] — 22 Geo. 3, c. 25, & PrlzeNAots 
do not extend to repurohasos of vessels 
not seized as prize. They extend only 
to vessels captured in war, not to those 
seized for other causes. — Tiik Patriot 
(1812), Stewart, 350. 
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war all commercial intercourse with the enemy is 
Ulegal at common law, it follows that whatever 
contract tends to protect the enemy’s property 
from the calamities of wai*, though effected 
antecedent to the war, is nevertheless illegal. It 
has been supposed that the doctrine which has 
prevailed respecting ransom bills tends to favour 
these insurances; but.no action was ever main- 
tained upon a ransom bill in a ct. of common law 
until the case of Eicord v. Bettenham (1765), 3 Burr. 
1743 ; & I have the authority of Sir William Scptt 
for saying that in the Admlty. Ct. the suit was 
always instituted by the liostage. The case, 
however, certainly tended to show that such an 
action might be maintained in the cts. of common 
law at the suit of an alien enemy. In consequence 
of this a similar action was brought in Comu v. 
Blackburn (1781) Doug. 641, & after argument the 
ct. of Xing’s Bench held that it might be main- 
tained. But in Anihon v. Fisher (1782), Doug. 
649, the contrary was expressly determined upon 
a writ of error in the Exchequer Chambers (Lord 
ALVANLBY, C. J ). — PURTADO V, llOGERS (1802), 
3 Bos. & P. 191 ; 127 E. K. 105. 

Annotations : — ^Beid. Espofilto v. Bowdon (1857), 7 E. & B. 

763 ; Daimler Co. v. Continental Tyre Si Rubber Co. 

(Great Britain) (1916), 32 T. L. R. 624 ; Ertol Biobor t?. 


Rio Tinto Co., Dynamlt Aot. v. Same, Verelnigte KCnim 
& Laurahfitte Aot. v. Same, [1918] A. 0. 260. Mratd* 
Kellner v. Le Mesurler (1803), 4 East, 396 ; Felze v. 
Thompson (1808), 1 Taunt. 121 ; Com v, Bruoo (1810), 
12 East, 225 ; Janson e. Drlefontoin Consolidated Mines, 
[1902] A. 0. 484 ; Zinc Corpn. v. Hirsch, [19161 1 K. B. 
541 ; Re Ferdinand (Ex -Tsar of Bulgaria), [1921] 1 Ch. 
107. 

1553. Right of recovery on ransom bill — ^Action 
by alien.] — The Hoop, No. 1551, arUe. 

1554. .] — Furtado V, Bodgers, No. 

1552, ante. 

.] — See, also, Aliens, Vol, II., p. 150^ 

Nos. 266-268. 

1555. Right of crew to wages.] — Chandler v. 
Meade (1705), cited in 2 Ld. Baym. at p. 1211 ; 
92 E. R. 300. 

Annotation : — Consd. Beale v. Thompson (1803), 3 Bos. & 
P. 405. 

1556. Sailor becoming hostage.] — ^A promise 

by a captain of a ship on behalf of his owners, 
when the ship was taken, to pay monthly wages 
to one of the sailors, in order to induce lum 
to become a hostage, is binding on the owners 
although they abandon the ship & cargo. — Yates 
V. Hall (1785), 1 Term Rep. 73 ; 99 E. R. 979. 
Annotations: — Mentd. Hanson v. Royden (1867), L. R. 3 

C. P. 47 ; Jackson v. S.H. Blanche, [1908] A. C. 126. 


Part XVI. — Requisition by Admiralty, 


See Prize Court Rules, 1914. 

1557. What may be requisitioned — Neutral pro- 
perty — Seizure as contraband.] — By Prize Court 
Rules, 1914, Ord. 1, r. 2, “ unless the contrary 
intention appears, the provisions of tliese Rules 
relative to ships shall extend & apply, mutatis 
mutandis, to goods.” By Ord. 29, r. 1, where the 
Ijords of the Admlty. desire to requisition a sliip 
& there is no reason to believe that the ship is 
entitled to be released, the judge shall order the 
ship to be appraised & to be delivered to them, 
“ Provided that no order shall be made by the 
judge under this rule in respect of a ship which 
lie considers there is good reason to believe to be 
neutral property.” By r. 3, where a ship is re- 
quired forthwith for the service of the Crown, a 
judge can order it to be foHhwith released to the 
Lords of the Admlty. without appraisement. 
Certain copper was shipped at New York by an 
American co. on board a Norwegian vessel & was 
consigned to Sweden, & was bought afloat by 
Swedish subjects under a contract guaranteeing 
that it was for consumption in Norway &/or 
Sweden. While the vessel was at sea, copper 
was declared absolutely contraband, & the copper 
in question was afterwards seized at sea & brought 
to Liverpool, & the Crown issued a writ in prize 
claiming that the goods were liable to confiscation. 
Subsequently an order was made ex p. by the 
registrar instructing the marshal to release the 
copper to the Lor£ of the Admlty. who wished 
to requisition it. On an application to discharge 
the order : — ITeld : though there was sufficient 
doubt as to whether the goods were entitled to 
be released to prevent the order from being bad 
on the ground that there was reason to believe 
that they were so entitled, yet as they were neutral 
property it W€is impossible for the Crown to re- 
quisition them, & therefore the order must be 
discharged. — ^Thb Antares (1916), 31 T. L. R. 
290 ; 59 Sol. Jo. 384. 

1558, ,] — In the autumn of 1914, a 


vessel owned by a Mexican co., but in fact of 
German character, rendered services to a German 
cruiser in the supply of coal & in other respects ; 
she, however, took no direct part in hostilities, & 
was not in the employment of the German Go-^., 
nor under the control of an agent placed on 
board by that Govt. In Oct. 1915, she was 
bought bond fide & paid for by a neutral flmi. 
In Jan. 1916, the vessel was captured by a 
British cruiser, & subsequently she was re- 
quisitioned by the British Go\^. The vessel’s 
condemnation was sought on the ground that 
the sale was invalid ; th(i neutral purchasers 
claimed damages & costs, also the profits derived 
from the use of the vessel : — Held : the neutral 
owners were not entitled to damages or costs, 
since on the facts, including those unknown at 
the time of capture, there was substantial ground 
for questioning the neutral or private character 
of the ship, & claimants’ case had been supported 
by flagrantly false affidavits which rendered a 
judicial inquiry a reasonable requirement ; & 

in any case the claim to the profits earned by the 
use of the ship under requisition could not be 
sustained. — The Edna, [1921] 1 A. C. 735; 
90 L. J. P. 203; 125 L. T. 198; 37 T. L. R. 
494 ; 15 Asp. M. L. C. 260, P. C. 

1559. Prerogratlve right of Crown.] — 

A British ship lying in a neutral port & laden with 
a cargo of timber belonging to neutrals of anotW 
country was requisitioned during the war by the 
British Govt., & brought home with her cargo 
to this country without the consent & against the 
protest of the cargo owners. The timber was 
then requisitioned by the Comptroller of Timber 
Supplies on behalf of the Board of Trade avowedly 
under Defence of the Realm Regulations, regs. 
2 B. & 2 JJ. The owners of the cargo made a 
claim in the War Compensation Ct. for compensa- 
tion & contended that it should be assessed under 
Indemnity Act, 1920 (c. 48), s. 2 (2) (iii) (a), 
on the ^und that in the circumstances they 
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would but for Indemnity Act, 1920 (c. 48), have 
had a legal right to compensation: — Held: De- 
fence of the Bealm Begulations did not apply to 
a seizure of goods of a neutral brought inte this 
country against his will; the recjuisition of the 
timber was justifiable as an exercise of the royal 
prerogative right of angary & was therefore made 
“ in exercise of ” a prerogative right of His 
Majesty ” within Indemnity Act, 1920 (c. 48), 
s. 2 (1) (b), inasmuch as that right involved the 
obligation to pay full compensation to the owner 
of the property seized, claimants “ would have 
had apart from Indemnity Act, 1920 (c. 48),^ 
a valid claim for compensation by petition of 
right, &, the Crown admitting that such a claim 
constituted “ a legal right to compensation,** 
compensation was therefore to be assessed accord- 
ing to the principle laid down in Indemnity Act, 
1920 (c. 48), s. 2 (2) (iii) (a).-^OMMERCiAii & 
Estates Co. op Egypt v. Board op Trade, 
[1925] 1 K. B. 271 ; 94 L. J. K. B. 50 ; 132 L. T. 
516, C. A. 

Jnnotaiion : — ^Expld. Netherlands American Steam Naviga- 
tion Co. V, Procurator General, [1926] 1 K. B. 84. 

1560. Appeal from requisitioning order — When 
leave panted — By Judicial Committee.] — The 

Judicial Committee will not grant special leave 
to appeal from a requisitioning order made by 
the judge of the Prize Ct. under the Prize Court 
Rules, Ord. 29, it not being disputed that the 
•goods were urgently required for the prosecution 
of the war, unless, in their Lordship’s opinion, 
the judge, in determining that there was cause 
for investigation so that an immediate release 
to claimant would be improper, applied the wrong 
principles or came to an obviously erroneous 
decision. Special leave to appeal refused without 
deciding whether there was an appeal as of right. 
—The Canton, [1917] A. C. 102; 86 L. J. P. 
30 ; 116 L. T. 845 ; 33 T. L. R. 65 ; 13 Asp. 
M. L. C. 665, P. C. 

1561. Owner’s rights — Whether entitled to profits 
earned by use of ship.] — The Edna, No. 1558, 
ante. 

1562. Damages & costs — Suspicion as to 

neutrality.] — The Edna, No. 1558, ante. 

1568. Compensation for loss of ship — 

Appraised value — Where owner entitled to restora- 
tion.] — Art. 2 of Hague Convention No. 6 provides 
that a belligerent may not confiscate an enemy 
merchant ship detained in the belligerent’s port 
at the commencement of hostilities, but may 
“ merely detain it, on condition of restoring it 
after the war, without payment of compensation, 
or he may requisition it on condition of payment 
of compensation.” 

The applicability of the above Art. between 
two belligerents docs not depend upon whether 
they have mutually agreed to allow days of grace 
as contemplated in Art. 1 ; Art. 2 is obligatory, 
while Art. 1 is optional. Whatever may be the 
true meaning of the condition in Art. 0 that the 
Convention is to apply only ‘‘ if all the belligerents 
are parties,” Great Britain during the recent war 
frequently recognised that the Convention was 
binding, & thereby waived the right to rely upon 
non-fulfilment of the condition. 


The conduct of Germany during the war in 
committing many acts in flagrant deflance of the 
Hague Conventions does not prevent Art. 2 of 
the sixth Convention from being binding upon 
Great Britain. Apart from considerations of 
municipal law, it is not the function of a prize 
ct., as such, to be a censor of the general conduct 
of a belligerent, as distinct from his dealings in 
the particular matters before the ct., or to sanction 
disregard of solemn obligations by one belligerent 
because it reprehends the whole behaviour of the 
other. 

Where a detained ship has been requisitioned 
under Prize Court Buies, 1914, Ord. 29, & sunk, 
the German owner, if entitled to restoration under 
Art. 2, is entitled to the appraised value as the 
compensation provided for by Art. 2, & that right 
exists although the ship was sunk by German 
hostile action. 

Part VIII., annex 3, Art. 1, of the Treaty of 
Versailles operates to transfer to the Allied & 
Associated Powers the property in all German 
ships of 1,600 tons & upwards. The former owners 
of ships of that tonnage therefore' have no locus 
standi before the Prize Ct. under Art. 2 of the 
sixth Convention, nor right to discuss how those 
powers may deal inter se with the ships. But 
annex 3 effects no transfer of ships of lesser tonnage, 
at least until selected for surrender. 

Art. 297 of the Treaty does not annul or modify 
the obligations imder the Convention. The claim 
of Great Britain thereunder to retain ships to 
the release of which the German owners are en- 
titled under Art. 2 of the Convention is not one 
for determination by *the Prize Ct., but orders 
of the Prize Ct. for release should contain a 
provision to prevent rights imder the Treaty from 
being defeated. 

Three ships, each of under 1,600 tons gross, 
owned by a Danzig corpn. & detained in a British 
port at the commencement of hostilities, were 
requisitioned under Ord. 29 for the service of the 
Crown ; while so requisitioned one of the ships 
was lost by grounding, & one by German hostile 
action. Applying the various considerations above 
stated, an order was advised that the appraised 
value of the two lost ships, & the ship remaining 
in specie, be released to the Custodian of Enemy 
Property to be delivered to the Danzig corpn., 
if after six months no proceedings had been begun 
for delivery to the Crown, otherwise to abide the 
final determinations of those proceedings. — The 
Blonde, [1922] 1 A. C. 313 ; 91 L. J. P. 91 ; 
126 L. T. 769 ; 38 T. L. R. 328 ; 15 Asp. M. L. C. 
461, P. C. 

1564. .] — The Pellworm, 

No. 266, ante. 

1565. Compensation for user of ship.] — 

The Pellworm, No. 266, ante. 

1566. Compensation for use of cargo — 

How compensation assessed — Indemnity Act, 1920 
(c. 48).] — Commercial & Estates Co. op Egypt 
V. Board op Trade, No. 1559, ante. 

1567. Return of requisitioned ship.] — The 
Blonde, No. 1663, ants. 

1568. Free from expenses.]r-THE Peli.- 

worm. No. 266, ante. 
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